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SUBJECT INDEX 


Abatement — Revival of proceedings 
Pai'titioD decree — Appeal by li Pending 
appeal, application by 7? for demarcation 
— S objecting and filing application— Both 
J? and S absent on date of arguments— 
JJ'i application dismissed for default — B 
died and appeal abated — S applying for 
revival of proceedings — Court held bad no 
jurisdiction to revive proceedings 6186 
Accounts — Accounts settled — Settled ac- 
count gives rise to cause of action and 
cannot be re-opened except on ground of 
fraud or mistake 516 

* Actionable claim— Mortgagor executing 
usufructuary mortgage and putting mort- 
gagee in possession — Mortgagee not paying 
consideration — Moi-tgagor’s right to re- 
cover consideration is transferable 196 
Adjournment — Costs — Pleader asked to 
admit genuineness of document is entitled 
to consult client— Pleader demanding short 
adjournment should not be burdened with 
costs 7056 

Administration suit — Court can direct 
one of parties to hand over assets belong, 
ing to estate in possession of such pai-ty — 
Disputed debt is not asset — Meaning of 
word “asset" 365 

Adverse Possession — Three branches be- 
coming entitled each to certain share in 
property — Branch previously in possession 
of entice property does not hold in repre. 
sentative capacity subsequently — Its pos- 
session becomes adverse to other branches 
Bight barred by adverse possession — 
Subsequent entry in Record of Rights 
about rights of branches does not affect 

994 

Question is one of mixed (act and law 

. 741a 

Acquisition of title— Defendants en- 

tered as proprietors— Plaintiffs entered as 
tenants not paying rent to landlord— Mere 
non-payment of rent is not sufficient for 
adverse possession— Plaintiffs should prove 
disclaimer of landlord’s title 741 J 

Suit for possession as owner alleging 
defendant to be tenant— Plaintiff’s failure 
to prove relationship of landlord and 
tenant and payment of rent by defendant 
ao$s not justify inforeDoe of defendant's 
adverse possession 


Adverse Possession 

Suit for possession- Defendant plead- 

ing possession as co-sharer but not adverse 
possession— Statement by father of defen- 
dant in earlier proceedings that he bad no 
right in property— Only small portion in 
occupation of defendant — Defendant not 
proved to be co-sharer — -Defendant s pos- 
session held only permissive and not 
adverse to plaintiff 6736 

One co-sharer defraying charge on 

property— Such co-sharer denying right of 
others for joint possession until they pay 
their share of charge — Such denial implies 
recognition of title when proportionate 
charge is paid and so cannot amount to 
adverse possession 2906 

* Burden of proof — Plaintiff alleging 

dispossession — Defendant not bound to 
prove adverse possession 208a 

* Vacant sites — Possession follows 

title — In vacant sites trespasser can get 
title only to area actually trespassed — 
Constructive possession of owner to uu- 
occupied area is not affected — .\3 regards 
area built upon, it must be shown that it 
was vacant within twelve years and then 
constructive possession will be presumed 

2086 

Appeal — Special power of attorney — 
Appeal is continuation of suit — Special 
power — Agent’s acts to be taken for its 
executant’s — Attorney can engage pleader 
for appeal 583a 

Pleader validly representing party in 

lower Court — Such pleader can file memo 
of appeal and prosecute it in lower appel- 
late Court 5836 

Judgment — Lower appellate Court 

need not look into all evidence to give 
finding of fact 543 

— Representative suit — One of plaintiffs 
d^ng during pendency of appeal — Survi- 
ving plaintiffs can continue appeal 861a 
Proper presentation — Claim decreed 
only in part — Both parties appealing — 
Lower appellate Court dismissing appeal 
by plaintiff while allowing appeal by 
defendant thus dismissing plaintiff’s claim 
in entirety — Plaintiff appealing against 
dismissal of his appeal in lower Court but 
filing copy of decree of defendant’s appeal 
in lower Court — Held thei'e was no proper 
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Appeal 

presentation oi appeal under 0. 41. E. 1, 
Civil P. C. 293o 

Judgment appealed from not referring 

to point of adverse possession — Inference 
is of its having been given up and cannot 
be allowed to be raised 290c 

Jurisdiction — Lower Court entertain- 

ing appeal tbongh incompetent to bear it 
— Appeal lies to High Court on point of 
jurisdiction 212a 

dismissal for default — Judge sending 

notices of bearing of appeal to party and 
counsel — Counsel endorsing inability of 
attendance — Party not served — Appeal 
should not be dismissed for default 209 
Competency — Order appointing re- 
ceiver ad internn is appealable i02a 

.Additional evidence — No party can as 

of right produce additional evidence — It is 
only when Court feels its necessity that it 
can be allowed to be produced 7 la 

Additional evidence — Failure to pro- 
duce evidence on vital issue in suit for 
some reason or other — Judgment pro- 
nounced on availalile record — Party 
aggrieved moving appellate Court for 
permission to produce evidence — Case is 
not governed bv 0. 41, E. 27, Civil P. C. 

lU 

Forum — A'aluation — Objection to — 

Application under Para. 20, Sch. 2, Civil 
P. C. — Value for purposes of jurisdiction 
fixed — Valuation cannot be questioned in 
execution proceedings 03 

Arbitration— Award directing one party 
to pay certain sum to another periodically 
does not require registration 794a 

Award — Arbitrator not having power 

to make portion of award — It is invalid 
and can be expunged 794/< 

Award — Application to file award — 

Mere prayer to omit certain portion from 
decree does not make it application to file 
part of award — Subsequent application to 
drop prayer made six months after award 
— Original application held one to file 
award and prayer superfluity — Subsequent 
application held application to amend 
original and not fresh application 682 

No revision lies from an order super- 

seding arbitration 538 

Arbitrator must make inquiry — He 

need not keep record of his inquiry — 
Award should be in Writing 492^> 

Section 89, Civil P- C., covers all 

references to arbitration — Werds by any 
other law for the time being in force” in 


Arbitration 

S. 89 cannot cover 0. 23, E. 3 — Court 
superseding arbitration — Course left open 
is to proceed under Sch, 2, Para. 8 374 

Agreement to refer — Arbitrator look- 

ing into account books of one party before 
agreement to refer was written — Parties 
heard and award delivered — Award not 
vitiated 345 

Arbitrator fully empowered to make 

award — Party cannot challenge award 
because given in particular way 136d 

Arbitration Act (9 of 1899), S. 13 — 
Award — Question remitted by Court for 
consideration — .Arbitrator giving final 
award — Directions included in award to 
carry out provisioos — Directions incidental 
and consequential — Award is valid 865a 

.s. 10 — Application to stay suit — 

Complicated question of law likely to arise 
— Trial Court in exercise of jurisdiction 
rejecting application — High Court in revi- 
sion will not interfere 904 

Attachment — Precept — Object of S. 46, 
Civil P. C., explained — Indefinite order 
making permanent attachment is not con- 
templated by S. 46 486a 

Api»lication for attachment before 

judgment — Court should bo fully satisfied 
on proper aOidavit or other materials 
before it takes any action 33a 

Application for attachment before 

judgment — Issue of notice under 0. 38, 
R. 5 (1) is absolutely necessary — Court 
must strictly carry out stringent procedure 
laid down in 0. 38, E. 5 33/< 

Order granting application for attach. 

ment before judgment without notice to 
defendant under 0. 38, R. 5 (l) is appeal- 
able 33c 

Attestation — Attesting witness signing 
documents — No proof of bis knowledge of 
their contents nor is he consenting party 
to transactions embodied therein — Onus 
lies on persons who roly on documents to 
prove such knowledge and consent 978d 

Auction. purchaser— He is representative 
of judgment-debtor 18a 

Award— An award though unregistered is 
still admissible in evidence 877 

It extinguishes claims in sulimission 

— Award submitted — Award alone is basis 
of right of parties 865c 

Stamp duty — -An award effecting 

partition is not admissible unless properly 
stamped under Art. 45, Stamp Act 838 



13 


Subject Index, 1936 Lahore 


Award 

Agreement to refer future disputes to 

arbitration — Agreement and consequent 
award are valid 492^ 

Arbitrator considering vouchers said 

to have been signed by minors — Objection 
not raised before arbitrator — Arbitrator 
not bound to decide legality — Failure to 
make enquiry is not judicial misconduct 

492c 

Validity of — Arbitrator submitting 

award beyond date fixed — Parties sub- 
mitting to arbitration and conducting case 
before arbitrator after due date — Consent 
of parties can be inferred — Award is valid 
though filed out of time 466a 

Validity of — Court referring to arbi- 

tration can alone decide question of vali- 
dity of award — Decree passed on award 
after disposing objections under Para. 15, 
Soh. 2, Civil P. C. — ” Decree is final, not 
open to appeal or revision 4665 

Revision — Order on award — Refer. 

ence to arbitration during pendency of suit 
— Purpose of — Order on award is inter- 
locutory order not open to revision 466c 

Difference settled by arbitration — 

One party held liable to other assigning a 
pro-note to other — Adjustment in dis- 
charge of award— Subsequently obtaining 
of decree by filing award in Court — Ad- 
justment of award not affected by decree 
following it ^ Suit on pro-note assigned 
during adjustment of award is maintain. 
able 319^ 

— —Compromise pendente lite differs from 
adjustment of award — Decree on award is 
decree of domestic Court reaffirmed by 
Court ot law — Award U complotoly od- 
justed, bars execution of decree based on it 

_ , 3195 

Banker and Customer — Deposit — Im- 
pbed agreement to repay on demand may 

be presumed Smt within three years of 
demand is in time 537^ 

Bengal Land Redemption and Poreolo 
sure ReguUtion (17 of 1806), Ss. 7 and 
5— Proceedings under, carried out— Pore- 
closure automatic and title passed to mort 
gagee— Any suit brought thereafter is not 
forwlOTure suit under Civil Procedure 
^e, but IS one for possession as owner 
[Ooilery 982a 

n under 0.31.R. 63. 

LivU P. 0., by alienees of judgment-debtor 

transfer 

deed but also consideration and good faith 

72a 


Cantonment (House Accommodation) 
Act (6 of 1923), S. 4 — S. 4 not applicable 
to licenses given under General Order 
No. 179 unless both parties give written 
consent 5825 

Charge — Mortgage suit — Bank claiming 
prior charge in pursuance of prior deed exe- 
cuted in good faith by mortgagors — Bank 
not claiming equitable mortgage — Docu- 
ment itself held could not create charge 

25U 

Charitable and Religious Trusts Act (14 
of 1920), S. 3 — Order under S. 3 is revis- 
able 695a 

S. 3 — Mosque built by public sub- 
scription and used by Mahomedan public 
— Admission by person in prior suit to be 
religious trust— Mosque held public trust 

6955 

CiYil Procedure Code (5 of 1908), S.2{11) 
— Term 'next of kin’ is not same as ‘legal 
representative’ {Obiter) 578o 

* S. II — Representative character — 

Decree against Municipality in respect of 
Government land transferred in trust and 
vested in Municipality — Decree held ope- 
rated as res judicata in subsequent suit by 
Government 998(i 

— S. 11 — Property identical in two 
suits— Mere fact that its value has arisen 
in interval between two suits cannot affect 
question of res judicata 9985 

$5. 11 and 60 Application raising 
objection under S. 60 does not operate as 
res judicata unless there is finding deciding 
question one way or other 9305 

— S. 11, Expl. 6 — Representative suit 
under 0. 1, R. 8 — Former suit not in com- 
pliauce with 0. 1, R. 8 and non-compliance 
not being inadvertent— Decisiou in former 
suit c annot oi»rate as res judicata 965a 
^ S. 36 Civil Court can grant, iu exe. 
cution proceedings, farm of land beloD"ing 
to judgment-debtor— Order of Court mak 
mg lease money payable by instalment 
although indiscreet is not illegal— S. 36 
applies — Court can enforce payment of 
money by applying provision relating to 
execution of decrees 696a 

Ss. 47 and 151 Substance of appli. 
cation and not section quoted should be 
eiamin^ to find out true nature— Decree 
held to be fully satisfied before executing 
Court Application to inquire what money 
was due by judgment-debtor headed under 
8 . 161, Civil P. C. — Application falls under 
8. 47 and not under S. 151, as it relates to 
matters of discharge or Satisfaction, and 
hence order is appealable 735 
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S. 47 — Order setting aside sale for 

want of attachment — Order is decree and 
second appeal is competent o73/< 

.S, 47 — ‘Parties to suit’ is not res- 

tricted to parties on opposite sides ll6t 
.9. 47 — Applicability — Dispute bet- 
ween representatives of one party — Other 
parties having no interest — Decree satis- 
tied — S. 47 is not applicable 116c 

S. 47 (-3) — Sub-s. 3 is ancillary to 

sub-s. 1 il6a 

.9. 4S — Application for execution of 

decree by attachment — Judgment-debtor 
raising certain objections — Execution sus- 
pended until decision of objections — Re- 
quest by decree-holder for re-attachment 
after period of limitation — Bequest for re- 
attachment held to be in continuation and 
ancillary to original application 843a 

S. 4S — Instalment decree for money 

— Provision in it that on default of any 
instalment whole decree would become 
payable at once — Execution of such decree 
is governed by latter part of S. 48 (l) (b) 

159a 

S. 48 {l) (/>)— Instalment decree giving 

option to decree-holder to execute full 
decree on default — He may not exercise 
this option 1596 

S. 48 {2) (n)— Fraud — Dishonest cir- 

cumvention is fraud — But mere raising of 
objections so as to prolong execution pro- 
ceedings beyond the period of limitation is 
not necessarily fraud 8436 

S. 60 — Judgment-debtor objecting to 

attachmemt of his house — House is 
exempt from attachment unless there is 
definite finding that judgment-debtor is not 
agriculturist or that property does not 
belong to him 930a 

S. GO — -Agriculturist disclaiming right 

to object to attachment of his land — Wbe. 
ther decree-holder is entitled to attach in 
spite of S. 60 {Quaere) 737e 

* S. 60 {l) (c) — Non-ancestral house 

of judgment-debtor attached in his life- 
time — Judgment-debtor not an agricul- 
turist — His heir inheriting same — He 
cannot claim exemption from attachment 
on ground that he is an agriculturist 895 

S. 60 (l) (c) — Agriculturist — Main 

source of income not proved to be agri- 
culture — Land not situated near house 
in dispute — Area of land owned not proved 
— Judgment-debtor not agriculturist within 
the meaning of S. 60, Proviso (c) 532 


Civil P C. 

S. 60 (l) (c) — Person not tilling land 

and earning livelihood thereby wholly or 
partly is not agriculturist IZld 

5 . 60 (j) (i) — -Amount standing to Im- 
perial Bank employee’s credit in Provident 
Fund is exempt from attachment 694 

S. 60 (i) (n) — ‘Maintenance" — 

Meaning — Sum reserved in will as “pocket 
money’’ amounts to right of future main, 
tenance and cannot bo attached 944a 
S. 100 — Legal effect of proved or ad- 
mitted facts is question of law 104a 

S. 102 — Cases covered under S. 102 

— Courtis not in favour of entertaining 
revisions 2936 

S. 110 — Suit property worth less 

than Rs. 10,000 — Decree for mesne profits 
of suit property obtained in separate suit 
— Decretal amount sought to be added to 
increase value in appeal — Amount held 
could not be so added not being within 
Cl. (2). S. 110 _ 31a 

S. 110 — Words “amount or value of 

the subject matter of the suit in the Court 
of the first instance" mean amount or 
value at institution and not at time of 
decree 316 

S. J20— Claims indirectly connected 

with subject matter of main suit — -Adding 
claims to make up prescribed valuation — 
Indirect relation must not be too remote 
— Phrase “directly or indirectly” refers to 
existing suits — Indirect relation must be 
decided from actual circumstances — Pos- 
sible further suits may be considered if res 
judicata affects them 31c 

S. 115, 0. 43, B. 1 (m)— Trial Court 

holding that there has been compromise 
between parties — It should record sepa- 
rate order recording compromise and then 
pass decree in accordance with it — No 
separate order recorded — Party appealing 
from decree — -Appellate Court dismissing 
appeal bolding decree to be consent decree 
— No finding as to compromise given 
Appeal must be assumed to be one under 
0. 43. B. 1 (m) — Second appeal does not 
lie from appellate order — It is open to 
revision 963 

S. 225— Finding of fact that party is 

not competent to sue — No revision lies 

783 

S. 115 — Failure to apply obvious law 

— Revision lies 14Qb 

S. 115 — Proceedings abated — Order 

of restoration and order refusing to grant 
review of same constitute case ’ within 
S. 115 618a 
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S. 115 and 0. 21, B. 52 — Custody 

Court has jurisdiction to decide question 
of priority — No revision lies even if deci- 
sion is erroneous in law especially where 
aggrieved party has remedy of suit 521 

S. Ul, 0. 9, B. 9 and 0. 43, B. 1 (c) 

— ProvisioDS of 0. 9. E. 9 ai‘e applicable 
to probate proceedings — Application for 
grant of probate dismissed on default — 
Order is appealable under 0. 43. B. 1 (c) 
or under S. 299, Succession Act 863 

* — -S. Ul and 0. 9, E. — 0. 9. R. 9 
applies to probate proceedings — Applica- 
tion for probate dismissed for default — 
Application to set aside dismissal dismissed 
— Appeal is competent 712 

S. 145 — Decree against judgment- 
debtor can be executed against his surety 
to the extent of bis liability even if his 
name is not mentioned in the decree 463 
~S. 151 and 0. 9, B. 8 — Dismissal of 
suit in default owing to mistake of Court 
— Court has inherent power to restore it 

759 

'~~S. 151 Application for preventing 
orders of Judicial Commissioner from taking 
effect during pendency of appeal under 
0. 41. R. 5 — 0. 41, E. 5 and 0. 39. R. 2, 
Civil P. C.. inapplicable — Applicant not 
coming with clean bands — Injunction not 
granted 50 ^ 

0 . - 2 , R. 2— Lease — Surety for lease 
amount Default— Suit against both sure- 
ties and tenants in Revenue Court — Suit 
as against tenants decreed and amount 
partly reali^zed— Suit in civil Court against 
surety for balance — Default in payment 

in meantime not 
included m such suit - Subsequent suit 

^Id not barred by 0. 2, R. 2 379 

^ Punjab Courts 

i 4 / y 'ict 4 of 1919), 

b. 46. A~Bules under, B. 26 — Rule can 

not be construed to override provisions oi 

3 , Br. 1 and 2, Civil P, C. 894 

Ti?' ^ ~ Pleader appearing for 
another pleader engaged by party — No 
doc^ent required by0.3,R 4 execut^ 
in his fayo^Such pleader can only ple^ 

Party-PrLen. 

tation of appeal amounts to acting — 

Appeal presented by such pleader is not 
properly presented qqq 

. W “ Note appended to 

n issue, m effect rejecting thlpla^t 


Civil P. C. 

the extent of interest as not showing cause 
of action — Note does not amount to rejec- 
tion of plaint, there being no provision in 
the Code for rejection of plaint in part — 
Order therefore not being appealalilo, 
revision is only remedy 1021 

0. 7, B. 14 ( 2 ) — Suit on promissory 

note for cash consideration — Defendant 
denying receipt of consideration — Plain- 
tiff. in answer, producing documents not 
included in list of documents filed with 
plaint — Adverse inference could not be 
drawn against plaintiff 10166 

* 0. 17, Br. 2 and 3 — Hearing — On 

date of hearing of suit, Judge should either 
take evidence or hear arguments or do 
something enabling adjudication — Date of 
return of Commissioner's report is not 
date of hearing 280 

0. 20, B. 1 — Court not bound to com- 
municate decision to party 742c 

_ C- 20, B. 13 Suit for administra- 
tion — Court after preliminary decree 
making order determining dispute but 
refusing to frame final decree — Such order 
amounts to final decree to that extent and 
is appealable Contents of final decree in 
such suit are nowhere stated — Form in 
Civil Procedure Code can be varied and 
adopted 8796 

0. 21. B. 2 — " The 


-- aecree means 
decree of any kind — Adjustment mast be 
certified within ninety days 842® 

0. 2J, i?. 35 ( 2 ) — Decree for joint 
possession — Joint possession must be deli, 
vered in particular manner prescribed by 
0. 21, R. 35 ( 2 ) Possession given in any 
other way is of no legal effect — It is not 
effective for purposes of limitation and 
does not provide first starting point for 
JimitcitioD 749 

; 0. 21, Br. 38 and 57 — Decree direct- 

mg property to be considered as under 
mortgage and judgment-debtor prevented 

from ahenating it— Attachment before sale 

18 not necessary 573a 

0. 21, R. 57 Death of decree-holder 
pending execution— Application by some 
of representatives for substitution — Ap. 
plication not amended by including other 
heirs — Court consigning execution to 
record room — Order held though errone- 
ous not tantamount to dismissal, nor did 
iv terminate prior attachment 873 

' , -Br. 58 and 63 — No appeal lies 

against order under 0. 21, R. 68 830a 
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* 0. 21, R. 63 — Declaratory suit — 

Eight claimed iu property ia dispute and 
not title thereto is to i)e estaldished — 
Suit by decree-holder claiming right to 
attach property — Suit by objector claim- 
iug release from attachment — In either 
case title to property in dispute is not to 
be proved 524a 

* 0. 21, R. 63 — Person getting decla. 

ration for release of goods from attach- 
ment — Suit for damages for wrongful 
attachment — Plaintiff need not show mala 
tide of defendant in resisting such suit — 
Goods sold under Court’s order — Dift’er- 
euce in price due to fall of selling rate 
can be claimed by way of damages — Such 
person also need not prove his ownership 
to property in dispute — Possession is good 
as against wrongdoer 

0. 21, li. 65 — Sale is complete when 

property is knocked down to highest bidder 
— It is not open to Court to offer property 
to person off ering higher amount o55'j 

0. 21, R. S9 (as amendi'd by Lahore 

High Conn ) — Person taking mortgage of 
property under attachment — Property put 
to sale — Mortgage can under R 89 save 
property 561 

* 0. 21, R. 90. 0. 43, R. 1 (j) and 

Ss. 47 and 104 (2 ) — Execution sale — Ap. 
pellate order setting aside sate on grounds 
of failure of auction- purchaser to make 
preliminary deposit and officer conducting 
sale accepting improper bid — Order is 
under 0. 21, R. 90 and not under S. 47 — 
Second appeal is barred 969 

0. 21, R. 00 — Auction-purchaser 

arbitrarily closing auction at 4 o'clock, 
although another bidder is willing to pur- 
chase property for larger sum — It amounts 
to material irregularity in conducting sale 
— Applicant applying for setting aside sale 
not sustaining substantial injury by reason 
of irregularity — Sale will not be set aside 

555a 

0. 21, R. 103 — .4 succeeding in gett- 
ing his title proved as against C — B mort- 
gagee from C while C was in wrongful 
possession — In execution of decree by .4 
against C, B resisting execution — .4 bring- 
ing suit against B under 0. 21, R. 103 — B 
not showing adverse possession for 12 
years — A held entitled to decree for pos- 
session 530 

0. 22, R. 2 — Jat agriculturists own- 
ing property enjoy it as tenants in 
common — One of five Jat brothers owning 
property transferring it — Suit for posses- 


sion against transferee by all brothers — 
One brother dying during pendency of suit 
— His legal representative not brought on 
record — Suit abates as regards his share 
only 5786 

0. 22, R. 6 — Court making local 

inspection during interval of last date of 
hearing and date of judgment — Suit cannot 
be said to have concluded on that hearing 

578c 

0. 22, R. 10 — R. 10 is a residuary 

rule under 0. 22 652e 

** 0. 22, R. 10 — Suit by presumptive 

reversioner challenging alienation by 
limited owner — Period of 12 years from 
date of alienation over before Act 2 of 
1929 — Death of reversioner — Sister of last 
male holder as being included in list of 
heirs by .Act of 1929 cannot continue suit 
of reversioner on ground of devolution, 
creation or assignment of interest 652/ 

0. 22, R. 10 — Power under, is discre- 

tionary — Delay not explained — Discretion 
not to be exercised i>52ij 

* 0. 22. Rr. 12, 11, S, 4 and 3 — .Appeal 

from order in execution is not execution pro- 
ceeding within meaning of R. 12 — Death 
of respondent — Legal representatives not 
brought on record — -Appeal abates 1022 
■0. 24, R. 3 — Defendant depositing 
money in Court but stipulating impossible 
conditions cannot escape payment of inte- 
rest from date of deposit 766 

* — —0. 30. R. 9 — Partner of firm doing 
business with firm on his own behalf — 
Balance struck in favour of firm after 
settling accounts — Suit by firm for balance 
is competent 648 

’0. 32, R. 4 — Partition suit — Interest 

of each litigant is exclusive — Minor sister 
cannot ordinarily be represented by step, 
brother 161a 

•0. 32, Rr. 11 and 15 — At time of 
institution defendant of unsound mind 
represented by his brother defendant as 
guardian-ad-litem — Suit dismissed — Ap- 
peal — Both defendants impleaded as res- 
pondents but omission to describe one of 
them as guardian-ad-litem — Death of 
guardian-ad-litem pending appeal — No 
fresh guardian appointed — Decree held 
was nullity and not binding on defeodTiht 
of unsound mind : 38 P L R 320~161 
IG 987, REVERSED 861 

0. 34, R. 2 ^ Applicability — Some 

portion of property with mortgagor and 
another with mortgagee — Terms of Bengal 
Regulation do not apply and hence no 
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foreclosure under it General 

under 0. 34, R. 2,Cml P. C.. applies: 9826 

0. 34, R. 5 ~ Auction. purchaser is 

not necessary party — Decision on applica- 
tion under 0. 34, E. 5 falls within S. 47, 
Civil P. C., and is appealable — Auction- 
purchaser is nob necessary patty to appeal 
■from an order on application under 0. 34, 

R. 5 562a 

0. 37, E. 3— Leave to defend— Court 

oot satisO^ with bona fides of defendant 
—Leave should be granted only condi- 
tionally 584 

0. 41, R. 4 — Pre-emption suit — Pleas 

raised by vendees defendants common to 
all— Appeal by one of them — Appeal 
alleged to have been Bled under 0. 41, 
B. 4 — Appellant is entitled to appeal in 
tis own name — Success of appeal enures 
tor benefit of all vendees 612d 

0. 41, R. 20— Appellate Court inform. 

ing appellant about wrong person being 
impleaded and giving time to implead 
right person — Right person not impleaded 
within time — No sufficient cause within 

S. 5, Lim. Act — 0. 41, R. 20 held not ap- 

plicable 793 

* 0. 41, R. 22 — Time for filing cross- 

objection — Term “within” fixes two limits 
— Cross-objection filed before that limit is 
DO cross-objection at all 362a 

0. 41, R. 27 (l) (6) — Additional evi- 

dence can be admitted only when appel- 
late Court requires it 376 

0. 47, R. 1 — Appeal dismissed on 

preliminary ground, as barred by limita- 
tion— Counsel for appellant subsequently 
discovering that rules of Financial Com- 
missioner requiring payment of copying 
fees along with application, were not being 
enforced Appellant had paid copying 
fees, according to practice prevailing, when 
demanded Appellant, according to prac- 
tice prevailing found entitled to more time 
as being time requisite for obtaining 
■copies, which brought appeal within limita. 
tion Case held fit for review of judgment 
•dismissing appeal 6506 

Sch. 2, paras. 16, 17 and 19 — 

Para. 16 is made applicable and no appeal 
lies against decree passed on award under 
t^ra. 17 except so far as it is at variance 
with award 617 

Sch. 2, Paras, 20, 21 — Application 
^ file award without intervention of 
Court — Invalid portion separable from 
▼alid portion — Valid part can be filed 

?94c 
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Companies Act (7 of 1913) — S. 101, sub- 
s, 3 — Any allotment made without pay- 
ment of at least 5 per cent of the nominal 
value of shares is invalid 7906 

** S. 152— S. 152 is enabling and not 

mandatory— It is not obligatory on com- 
pany governed by Arbitration Act to make 
reference, only in pursuance of Arbitration 
Act and file award in Court of District 
Judge — Reference made outside Arbitra- 
tion .\ct is valid— -Award filed in Court of 
Senior Sub-Judge— Decree passed on basis 
of award is valid (FB) 721 

S. J56— Interest — Liability created 

by S. 156 is new and no interest can be 
awarded prior to payment order 7396 

S. 156 — Shares forfeited for non-pay- 

ment of call — Even such share-holder is 
subject to new liability created by S. 156 
and he is liable as past member but not 
for interest 226a 

* S. 156 (l) {in) — Winding up— 

Existing members not called upon to con- 
tribute unpaid amounts of their share 
money — Past member is not liable to con. 
tribute till this is done : A I R 1936 Lah 
226=163 I C 126, REVERSED 739a 

S. 171 — Suit instituted by company 

under liquidation without leave of Court — 
Leave obtained within period of limitation 
for SDcb suit — Suit should not be dis- 
missed 401a 

S. 171 — Interpretation of — Meaning 

of words or commenced' — Meaning of 
commeDcement and institution is same 

4016 

Company — Allotment of shares — Applica- 
tions for, forwarded as enclosures to letter 
oontaiaing conditions to be fulfilled by 
Chairman before shares were deemed to be 
purchased — Allotment made without ful- 
filling conditions held to be invalid 790a 

Purchase of shares conditionally — 

Conditions carried out — Subsequent breach 
of condition — Remedy is action for damages 
and not for removing name from share- 
holders' register 700o 

• -Purchase of shares conditionally — 
Conditions not satisfied— But share-holder 
acquiescing, receiving dividends and autho- 
rizing company to sell his shares — Hold 
he was not entitled to have his name 
removed from share-holder’s register 7006 

Share-holder — Right to have name 
expunged from register— No action taken 
^or se^n years— Right is barred 700c 

^ 'Shares transferred to person as qua- 

lifioation for directorship — Snob person 
holding out that he is share-holder and 
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Company 

member of company — Liquidation of com- 
pany — He is estopped from denying that 
he is share-holder or member of company 

480 

Chairman of Bank taking money 

from bank in illegal and unauthorized 
way — Money converted to personal use by 
purchase of property — Bank going into 
liquidation — Chairman held trustee of 
Bank’s moneys — Liquidator held could 
claim such property — Court is entitled to 
give possession of property although its 
title is in dispute 406 

Company authorized to manage estate 

can act as liquidator — Company appointed 
and acting as liquidator — Legality of 
appointment cannot be questioned in pro- 
ceedings of payment order under S. 186, 
Companies Act 276a 

* -^—Directors — Suit against — Loss caused 
by wilful breach of their obligation — 
Art. 90 and not Art. 36, Lim. Act, applies 

271a 

* Directors — Loss caused for loan 

by directors tainted with dishonesty — 
Directors are liable for it 271c 

Reference to arbitration — Reference 

in writing and according to provisions of 
Arbitration Act — No appeal lies from 
award — Reference to arbitration by Court 
— Appeal does lie from such award 257 

<lalls made by company but not paid 

— If such debts are time barred, even 
liquidator cannot recover them 2266 

Slight delay in according sanction for 

transfer of share — Company is not justi- 
fied in paying dividends to non-members 
— Company is not liable for damages 207 

Liquidation proceedings — Application 

for shares — Allotment not made within 
reasonable time held to be invalid — Letter 
for allotment money held highly suspi- 
cious since company resolved to go into 
liquidation next day 16 

Compromise — Admissibility in evidence 
— Compromise not recorded under 0. 23, 
R. 3, Civil P. C. — Deed is registrable 605 

*ConfeB8ion — Confession made to police 
ofiBcer, whether before commencement of 
investigation or after it, is entirely inad- 
missible 380 

Person in authority— Accused making 

confession to servant of his landlord — 
Servant held is a person in authority 264 

Retracted— Oral confession is admis- 

Bible — Weight of such confession will 
depend on facts of each case and corro- 


Confession 

borative evidence — Such confession has 
not same weight as one recorded unde? 
S. 164, Criminal P. C. 8 a 

Contempt — Plaint reflecting severely on 
defendant’s conduct — Its publication is 
contempt 917a 

Contempt of Courts Act (12 of 1926), 
S. 2, sub.s. (3) — Sub- 9 . (3), S. 2, Contempt 
of Courts Act, means that the contempt 
must be punishable as a contempt under 
the Penal Code and not punishable only 
because it otherwise is an offence 9176 

Contract — Novation — Mere agreement to 
substitute new contract in future is not 
suflBcient 47S 

Surety — Mere laches or non-exercise 

of right cf superintendence or gratuitous 
agreement on part of obligee does nob 
release surety 305 

Wager — Nature of transaction — 

Court should gather intention of parties 
from surrounding circumstances besides 
contract 215 

** Tender — Tender must be made in 

current coin — But objection as to form can 
be waived — It it is rejected on other 
grounds without making any objection as 
to its form, such objection must be deemed 
to have been waived 168/ 

Tender under protest is not bad I 685 

Tender of more than what is due is 

good 1686 

Tender — Offer accompanied by condi- 

tioD which prevents it from being perfect 
or complete in itself — Tender is not good 

I 68 i 

Breach — Mortgage of mortgagee 

rights for sum due on previous account — 
Claim to recover sum barred — Mortgage 
not completed — Suit for recovery of 
emonnt held not to lie, there being no 
consideration for mortgage l64a 

Novation — Essentials of — Subsequent 

contract has to be complete and valid 51a 

* Consideration — Threat of bringing 

false suit is not good consideration for con- 
tract ® 

Contract Act (9 of 1872), S. 25 (3) — 
Agreement under S. 25 (3) will be enforced 
if consideration is shown to be barred 
debt, even though no reference is made to 
it in document 10 l 6 i 

Co-operatiYe Societies Act (2 of 1912), 
S. 43— Rules under, R. 18 — Award — 
Execution held time-barred by exwuting 
Court — Subsequent dispute relating to 
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Co-operative Societies Act 
discharge of award is decidable only by 
executing Court — Second award on it held 
not within scope of Act and rules under 
S. 43 — Suit could lie to have it declared 
void 901a 

S. 43 — Eules under, B. 18 — Arbi. 

trator giving award on matter decidable 
only by executing Court — Civil Court can 
entertain snit to give relief and that even 
before aggrieved person exhausts reme- 
dies provided by Act 901/.* 

S. 43 — Rules under, R. 18 — Rule 

excluding jurisdiction of civil Courts whe. 
ther ultra vires of local Government 
(Obiter) yOlc 

S. 43— Eules under, R. 18 — Dispute 

between members of society A, B, C, 
relating to money alleged to have been 
borrowed by A from Society but in reality 
misappropriated by B and C — Dispute 
held was concerning business of Society 
—Executing Court declining to execute 
award — Revision could lie 786 

Costa— Purchase of property subject to 
mortgage— Suit by mortgagee— Purchaser 
in possession of property putting off 
mortgagee and making profit out of delay 
in action — Purchaser should bear half 
costs of suit 

* Witnesses — Witnesses summoned 
but not examined — Costs cannot be 
claimed by party summoning them 6816 
Bar Association declaring certain per- 
sons touts — Inquiry by District Judge 


thereon— Association invited to assist in 
inquiry— Persons not found touts — Asso- 
ciation ordered to pay costs of inquiry to 
persons- Association held not party, hence 
order lUegal 3Q2” 

Assignee of equity of redemption not 
paying mortgagee but putting off payment 

f ^ " No sufficient 

funds to pay at time of making so.callftd 
offers Held he was liable to pay costs 
« b. mortgagee 

C0Drt.fees-Smt for dooUration aod 
junolion Junadlotion Talus and valna for 
purposes of court-fee are same QQOh 

1 *■ for possession — Appel 

bnAlS plaintiff’s tS 

^t claiming charge of Rs. 700-He should 
S^af ccart-fee on Ra. 700 for 

—Appeal-Suit for administration ^and 

eatate-Suit valid at wrha^n 
gwe— Parties agreeing to such valuation 


Conrt.fees 

— Appeal in such suit should be valued at 
that figure 879a 

* Cross-objections for future interest 

— Court-fee stamp of Rs. 10 is sufficient 

6680 

Limitation — Time granted to make up 

deficient court-fee — Court-fee made up 
within time— Document dates back to date 
of original presentation 5646 

Partnership — Suit for dissolution — 

Plaintiff providing whole capital for busi- 
ness — Amount claimed in final adjustment 
—Court-fee need not be paid on entire 
amount 453^ 

Refund '-Power of Court — Fees paid 

on presentation of memorandum of appeal 
— Appeal converted into revision — Fees 
can be refunded 301e 

Appeal against mortgage decree — 
Appellant praying for declaration that he 
is agriculturist — Appeal cannot be against 
one finding but should be against whole 
decree— Court-fee stamp on memorandum 
of appeal should be under Art. 1, Sch, 1, 
Court-fees Act I79 

Conpt-fees Act (7 of 1870). S. 7 (*u) (c)— 
Suit for declaration that plaintiff is owner 
of the house in suit and for declaring 
mortgage deed executed by defendants 
ineffective against him— Suit valued at 
certain amount for jurisdiction and court, 
fees of Rs. 10 paid— Suit falls under 8. 7 
Uvj (cj- Ad valorem coui-t-fees must be 
paid on the value for jurisdiction 703 
——5. 7 (iv) (c) and Sch. 2, Art. 17 (iii) 
Mortgage decree and property sold— 
Suit for declaration by minor son that 
mort^age-decree and sale are invalid and 
not binding on him involves consequential 
relief and suit faUs under S. 7 (iv) (c) 166 

S. 7 (iv) (/) Provisions apply to 
appeals 

(3 of 1898). 

£>. 145 (51— In absence of denial by parties 
or persona interested there can be no ques- 
tion of cancellation of order passed under 

i- u' Vi ~~ 

IS ehamilat does not preclude Court from 
^ng ongoiry and taking proceedings 

S. 162— Report to police oannot be 
tised as positive evidence— It can only .bo 
^ed under 8. 167, Evidence Act, to oorro- 
bo^te or contradict person making it 833a 

S. 164— Confession to zaildar— Ac 
cased minor and vUlager— Inducement to 
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accused that be would be let off if he 
confessed, being minoi — Confession under 
S. 164 after going through necessary 
formality — Inducement operated to defeat 
confession 855 

Ss. 164 and 364 — Oral confessions — 

Magistrates telling accused that they are 
Magistrates — Omission to record same in 
memos — Precautions under Ss. 164 and 
364 not observed — Such confessions are of 
little evidentiary value 707o 

S. 164 — After recording confession. 

Magistrate should avoid handing over 
document to police in charge of prisoner — 
No prejudice caused to accused by sending 
it through police — S. 164 (2) held com- 
plied with substantially 3416 

* S. 164 — Confession should be re- 

corded with precaution, and as provided 
for by S. 164 — If otherwise Court will be 
entitled to presume accused’s denial to 
commit himself iu writing 86 

5. 195 (1) (6)— S. 195 applies to cases 

of false report made in investigation of 
police with intention that there should be 
trial in consequence of it 238 

S. 197 — Sanction to prosecute — 

Authority to appoint or remove public 
servants delegated to lower authority— 
Still sanction to prosecute such public 
servant must be from Local Government 
or still superior authorities 781 

Ss. 235 and 439— Joint trial under 

S. 457 and S. 324 read with S. 34, Penal 
Code, is illegal and void 507 

5. 250 — Prosecution by Municipal 

Committee— Action not grossly careless 
or vindictive — Committee not called upon 
to show cause why order of compensation 
should not be passed — Compensation 
order held not proper 702a 

S. 257 — Accused summoning witness 

— Witness cannot refuse to attend Court 
when summoned — Fees of expert witness 
— Accused should not be burdened with 
costs of expert (if his demand is unreason- 
able) especially when Magistrate is em- 
powered to enforce attendance of witness 
and to pay him reasonable dues 919 

S. 493— Powers of appellate Court- 

Appeal by accused — Sentence of fine can- 
not be enhanced by reducing imprison, 
ment 729a 

* S. 423 — Powers of appellate Court 

—Second Class Ma^tratfi-^assing sen- 

Accused ' mAiBers of same 
familyrTTAppellatfi Coiirt cannot pass sen- 
of fine for aggregate amount beyond 

- ’ ' " \ ^ ^ ^ '^V 


Criminal P. C. 

the maximum allowed to Second Class 
Magistrate 7296 

S. 439 — Illegality and not mere irregu- 
larity — Still Court has discretion 10156 

S. 476-B — Complaint filed under 

S. 193, Penal Code — Prosecution ordered 
by trying Magistrate — Appeal lies under 
S. 476.B 828a 

S. 497 (5)— Proceedings under — Ac- 

cused, released on bail, misusing conces- 
sion given to him — He by seeing prosecu- 
tiou witness impeding, minimising and 
destroying evidence against him — He is 
liable to be re-arrested under S.497 (5): 730 
S. 526 — Transfer — Grounds — Magis- 
trate, recording entire prosecution evi- 
dence, being rather busy— This is no good 
reason for transfer of case 827 

^Criminal Trial— Accomplice — Woman 
cognizant of intention of her paramour to 
kill her husband, not disclosing it to her 
husband — Her testimony is of no higher 
value than that of accomplice 731 

* Appeal — Joint appeal by accused 

with common interests is valid 859 

Approver — Corroboration is necessary 

— Corroboration should connect accused 
with crime itself — Certain person giving 
threats of death— Evidence corroborating 
approver’s evidence regarding threats 
available — Accused cannot be connected 
to offence of murder through such threats 
only . . 400 

Benefit of doubt — Plea of alibi Plea, 

although not established on record, taken 
at early stage of investigation — Presence 
of accused at place of offence appearing 
doubtful— He should be given benefit of 
doubt 473 

Case by police against accused — Ac- 
cused filing cross-complaint — Arguments 
heard in challan case — Orders in challan 
case should be postponed till hearing of 
evidence in complaint case 8566 

Certificate under S. 339, Criminal 

p. C. — Public Prosecutor conducting case 
can grant certificate — Public Prosecutor 
need not be Public Prosecutor when grant- 
ing certificate 409a 

Charge— Accused must know precise 

accusation against him before 

defence 4096 

Concerted attack by two accused 

armed with deadly weapon-Weapon used 
with fatal result — Both are guilty of 
murder 341c 
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Criminal Trial 

Confession — Person making confes- 

sioD should not be sent back to police 

^ M mm 


custody 


357a 


Confession recorded under S. 164, 
Criminal P. C.— Confessor should not be 
returned to police custody 278 

* Confession — Confession recorded 

without questioning accused as to its 
Toluntary nature — Defect is not curable 
under S. 533, Criminal P. C. — Such con. 
fession is inadmissible under S. 80, Evi- 
dence Act — Such confession, however, can 
be proved as admission under S. 21, Evi. 
dence Act — Magistrate can use such ir- 
regularly recorded confession to refresh 
his memory while proving confession as 
admission under S. 21 247a 

* Confession *“ Initial presumption — 

Confession not regularly recorded should 
not be admitted into evidence unless it is 
proved that it does not offend provisions 
of 8. 24, Evidence Act 2476 

* ■ Confession — Weight to be attached 

— Confessions classified into five classes— 
Amount of weight to be attached to each 
class is different— Court, with due regard 
to cumulative effect of evidence, should 
decide weight to be attached to any con. 
fession 247o 

Cross-cases — Judgment — Two sepa. 

rate trials Judgment only one document 
—Decisions separate and distinct — Find- 
ings in each based on evidence in each — 
Judgment in one case based on its own 
evidence— Procedure held not illegal and 
accused not prejudiced thereby 294a 

Defence Alibi should be raised at 
first chance 233a 

Duty of prosecution— It must make 
out its own case— Gaps cannot be filled by 
statement of accused 28a 

Duty of prosecution — Deceased re. 
cemng fatal injuries while stealing- As. 

saolt by three persons armed with lathis 

— Gnevous hurt 28c 

Evidence— Accused refusing at first to 
cross-examine prosecution witnesses but 
subsequently requesting tore-call witnesses 
for cross-examination — Non-compliance 
with such request is justifiable 914 a 
**" Evidence— Sessions trial— Evidence 
not produced in trying Magistrate's Court 
can be produced in Scions Court — Wit- 
nesses not examined in trying Magistrate’s 
Oo^t cannot be bound down to appear 
and give evidence in Sessions Coartf— 
bnmmary of evidence proposed to be ■ ten. 


Criminal Trial 

dered in Sessions Court should be given to 
Court and accused before commencement 
of Sessions trial : 15 Lah 331— A I M 
1934 Lah 667—153 I C 673, OVER. 
RULED (FB) 633 

Evidence — No prosecution in Court is 

not evidence that action was not taken by 
police 429ii 

Evidence — Evidence recorded under 

Chap. 18, Criminal P. C. — Taking on re- 
cord of such evidence by Sessions Court — 
Tbei'e need not be any corroboration — It 
is, like all other evidence, to be believed or 
not and to be valued 3576 

Evidence — Charge only of murder 

and attempt to murder — Evidence as to 
accused being members of terrorist associa- 
tion is irrelevant and unnecessary 341a 

Evidence — Bloodstain — Discovery of 

bloodstained article is not by itself enough 
for conviction 335 

* Evidence — Court determines guilt or 

innocence of accused — Prosecution should 
not deceive Court by “ padding ” cases — 
PersoD procuring false evidence runs risk 
of punishing innocent persons 330 

Evidence in murder case — Prosecu- 
tion witnesses related to deceased victim 
—Unless enmity is shown towards accused 
evidence of relatives should not be dis- 
carded 2336 

Forfeiture of pardon — Certificate 

under S. 339, Criminal P. C., need not 
give particulars of forfeiture 409 i 5 

Fresh complaint — Inquiry under 
S. 202— Complaint dismissed — Fresh com- 
plaint on same facts should not be enter- 
tained 47 

Identification parade — Use of police- 
men can be made with caution 409e 

Judgment Expunging remarks in 
judgment— Jurisdiction is of extraordinary 
character to be exercised with caution — 
Lower Courts should generally be allowed 
to exercise their jurisdiction freely and 
fearlessly 429 a 

Expunging remarks from 
jQGgineQt JurisdiotioQ how should be 
exercieed— Passages based on no or little 
evidence and remarks against persons who 
are not party or who are not heard should 
be deleted Jurisdiction, is not limited to 
such oases only — Remarks damaging 
character and wholly irrelevant to point 
in issue, so also judgments couched in in. 
judicious language should also be deleted 

4296 



Subject Index, 1936 Lahore 


22 

Criminal Trial 

* Judgment — Proceedings assuming 

communal aspect — Language should not 
promote communal enmity — Proceedings 
and judgment should be careful 429c 

Murdei — Hest of evidence rejected — 

Solitary statement of one witness impli. 
eating accused — Accused should be given 
benefit of doubt 778 

— Murder — Circumstantial evidence — 

Accused leaving one village for another, 
one afternoon along with his wife who has 
been unfaithful to him — Woman not sub- 
sequently seen alive by anyone — Body of 
woman discovered in neighbourhood — 
Burden is on accused to explain what 
happened to bis wife — Accused not giving 
any explanation — There is strong circum- 
stantial evidence against him 580a 

• Murder — Sentence — Wife murdered 
with deliberate pre-meditation— Wife un- 
faithful is no ground for lesser sentence 

5806 

** Pardon — Case against co-accused 

withdrawn by Government — Magistrate 
not tendering pardon suo violu — Govern- 
ment withdrawing case through Magis- 
trate — Provisions of S. 337, Criminal P. C., 
not applicable 353 

— Possession of incriminating article — 
Possession should be actual and conscious 

758 

Prosecution should be confined to 
simple and true evidence — It should not 
bide facts and embroidericase 341d 

Becorded statement can be used for 

trial of offence not under investigation 
when it was made — Record of statement 
heard by police officer and recorded in diary 
forms unpublished official record — Evi- 
dence derived from it, when can be pro- 
duced — Court not bound to give copies of 
such statements 3596 

Sentence — One element in awarding 

sentence is element of vengeance — Such 
element absent — Main reason of awarding 
punishment being to punish accused for 
having done a thing which is wrong — 
Severe punishment is not called for 883c 

Sentence — Fine — Imprisonment and 

fine — Full term undergone — Release on 
undertaking to pay fine by instalments 
and offering security for same — Imprison, 
ment in default of fine cannot be subse- 
quently inflicted 348 

— Sentence — Offences under Ss. 460 and 
866 read with 8. 149, 1. P. C. — No harm 
done to girl — Girl rescued — Grievous 


Criminal Trial 

injury to one person caused — Very heavy 
sentence held not proper 15a 

Sentence — Lorry engaged for abduct. 

ing girl — Driver ignorant of purpose — Not 
participating in crime in initial stages — 
Becoming particeps crimtnis afterwards — 
Compelled to continue by circumstances — 
One year's imprisonment reduced to six 
months 156 

Statement made to police officer 

during investigation not reduced to writ- 
ing relevant and not privileged under 
S. 123 or S. 124, Evidence Act, can be 
used d59a 

Transfer — Application for — No affi- 

davit — Application cannot be entertained 

356a 

* Voluntary written statements by 

accused can be used to fill up gaps in pro- 
secution 286 

Custom (Punjab) — Adoption— Customary 
adoption is appointment of heir — Gift to 
such person is valid 465 

Adoption — Chima Jats of village 

Gojra — Adoption of daughter's son in pre- 
sence of collaterals of third degree is 
invalid 371 

Adoption — Dhillon Jats of Tarn 

Taran Tahsil, Amritsar District — Adoption 
of daughter's son is valid 261d 

—Adoption — Entry in Riwajiam as to 
person who can be adopted is merely in- 
dicatory and not mandatory — Adoption of 
collateral in fourth degree among Jats of 
Mauza Hussainpur, Tahsil Nakodar, Jul- 
lundar District, held valid 237 

Adoption — Custom requiring adoptee 

to be of same got — It can be shown that 
stranger also could be adopted 21da 

Adoption — Jats of Jullundur District 

— Person outside not cannot be adopted 

2186 

Adoption — Right to adopt — Adopter 

cannot ignore custom by merely adopting 
Dattaka form of adoption 218c 

Adoption — Among the Sayads of 

village Kotli Khadam Shah in Tahsil 
Pasrur of the Sialkot District adoption of 
daughter's son is not valid in the presence 
of collaterals of the third degree 80 

Adoption — There is no custom of 

adoption among the Awans of Garhi 
Awanan, Gujranwala District 67 

Agriculturist— Main source of liveli- 

hood, agriculture — Some members supple- 
mooting income by Government service— 
Family retains status of agriculturist and 
is bound by customary law 986a 
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Custom (Punjab) 

‘Ala malik’ and ‘talukdar’, differences 

explained 37? 

Ala maliks — Mere provision for pay- 

meot of dbauri and juti tax is enough to 
•confer status of ala maliks 37j 

Alienation — Necessity — Transferee 

before advancing money must make rea. 
eonable enquiry as to its necessity — He 
need not look to its application — Mere 
recital in deed as to esistence of necessity 
is feeble evidence 769a 

— Alienation — Necessity — Only small 
portion of consideration not applied for 
purposes of legal necessity — Alienation 
ebould not be set aside — Alienee is not 
liable to pay such portion of consideration 
to person challenging alienation 169b 

Alienation — Sale of reversionary right 

in widow’s estate is void — Principle of 
8 . 6 , T. P. Act, is applicable 753a 

Alienation — Alienation of l/lO part 

of property to raise funds to go to Mecca 
Transaction is not extravagant and is 
within rights of alienor 666 

' Alienation — Valid necessity — Pay. 
anent of Government revenue is valid ne- 
cessity — Mortgage executed for raising 
money to make payment of Government 
revenue is valid and binding on rever- 
sioners 577 

Alienation — Abadi— Village Sangat. 

pura, Amritsar Li 8 trict~"Non.proprietors 
oannot alienate 474 ^ 

Alienation Sale of land by resident 
“Objection not taken by proprietary 
body— Proprietors do not lose their right 
to object to further sale 4745 

Abenation Widow — Income of pro. 
perty sufiBcient for necessary purpose — 

8 he is not entitled to alienate estate for 
•each purpose 

“Alienation Abadi — Pinanwal viUage 
“Non.proprietor has no right to alienate 
iiouse sites 394 a 

Alienation-Abadi-ViUage develop. 
»ng into town-Propriotors retain right to 
fontrol alienation in Abadi Deh unless it 
48 shown that they have renounced it 

, 3946 

Alienation by non-proprietors — 
Acquiescence by laDdIord“No implication 
•of renunciation of right to object to sub- 
'fldQQent ahenatioa 394c 

—AJienatioa-Abadi — Non-proprietors 
aot able to alienate village site— Absenc” 
provwion m wajib-ul-ara-No presump, 
toon in favour of right of aUenation 394 d 


Custom (Punjab) 

Alienation — Ancestral property — 

Legal necessity — Debt raised by agricul- 
turist by mortgage of ancestral property 
for carrying on manufacture of sugar is 
one for legal necessity 304 

Alienation — Village Basi Kalan, 

Hoshiarpur District — Non-proprietors can 
sell or mortgage their houses 267a 

Alienation — Town — Distinguishing 

features of town from village, explained 

2676 


Alienation — Chanauli, District Am- 

bala — Non.proprietor can dispose house 
site 263 

Alienation — Sodhi Khatris of Lyall- 

pur District are governed by Hindu law 

258 

Alienation — Non-ancestral property— 

Mother of last male holder gifting pro- 
perty with consent of next heir — Col. 
lateral cannot challenge alienation 192a 
Alienation of ancestral property to 
pay off mortgage effected to pay previous 
old creditors is for necessity 112 a 

Alienation — Small sum of Es. 50 
raised to purchase cow held for necessity 
and no enquiry by alienee held needed 

1126 

Alienation for discharging decretal 
debt Outsider alienee is not bound to 
make further enquiry, unless his suspi. 
cions are likely to be aroused or he has 
actual knowledge of bad faith of decretal 
transaction 

—Alienation— Suit filed by alienor dis- 
missed with costs— Alienation to pay 
such costs is on© for necessity 112 (i 
-—Alienation — Antecedent debts — 
Alienor man of loose character— Initial 
onus lies on alienee to show that debts 
are due— If he discharges this, onus shifts 
to opposite party to show that alienee 
made no proper enquiries— Enquiry should 
be with regard to existence of debt and 
also as to their nature 112 e 

“^Alienation Alienor merely keeping 
mistress but not guilty of reckless extrava- 
gance or wanton waste— If alienee pays 
off debts which are due to third parties, 
persons challenging alienation should 
prove that those debts are tainted with 
immorality 222 / 

Alienation Ancestral land — Tiwanas 
of Punjab— Unrestricted right of aliena- 

tion doubtful (Quoere) 216 

AUuvion and DUuvion — Makhan Bela 

~ Wajib-nl-arz— 
Adna Mahk regains land submerged oa 
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paying Haq Jhuri — Amount of Jhuri is to 
he determined in consideration with land 
and capacity of Adna Malik 143 

Ancestral land — Beversioner or major 

son not liable for debt of last bolder — 
Ancestral land cannot be attached or sold 
to meet debts 21?i 

Ancestral property — Person ap. 

pointed heir dying without lineal descen- 
dant — Property reverts to heirs of 
adoptive father 920a 

Ancestral property — Includes both 

lands and houses— Exempt from attach, 
ment 7376 

Ancestral property— Nature of — Fact 

that common ancestor founded village is 
not sufficient 346a 

Ancestral property — Historical note 

showing village founded by P — P's sons 
dividing village— People leaving village 
because of famine — Eeturning years after- 
wards — Dividing lands into bals, one 
being land in suit— Inference that original 
proprietors returned and not descendants 
held not legitimate — Hence land not 
established as ancestral 108a 

Ancestral property — Among the 

Awans of Tallaganj Tahsil, Attock Dis- 
trict, a proprietor cannot make an unequal 
distribution of ancestral property amongst 
his sons 59 

Ancestral property — Ancestral pro- 

perty sought to be attached — Litigant can 
prove that holder is legal representative 

21 / 

Applicability— Brahmins are presum. 

ed to be governed by Hindu law 6276 

Applicability— Telis are distinct tribe 

and are true caste — All Teli Chobans are 
not Eajputs 606 

Applicability — Decision on custom is 

not final — It is only relevant instance 
under S. 13, Evidence Act 21a 

Arains of Mozang — Daughters have 

DO power to alienate property except for 
necessity 594 

Brahmins of Kale (/of of village Jhang 

Saidan are governed by Hindu law 627o 

Burden of proof — Person claiming to 

be member of statutory agricultural tribe 
must prove that he himself or his relatives 
or his ancestors have held land within 
living memory 910 

Burden of proof — Person alleging to 

be governed by particular custom must 
prove such fact — He must also prove 
particular custom 5406 


Custom (Punjab) 

Cases under Customary law cannot 

be decided on analogy 920c 

Caste — Fakir — Fakir is not caste but 

class — Revision to High Court maintain, 
able 496' 

Customary law of Lahore District by 

Mr. Bolster — Questions 61, 62 and 63 — 
Answers of questions deal with rights of 
succession of both married and unmarried 
daughters 6876 

Custom cannot be proved by analogy 

878 


Gaur Brahmins of Chiragb Delhi — 

Remoter kindred are not excluded by 
nearer kindred 679 

Gaur Brahmins of village Chiragb, 

Delhi Province — Succession to property — 
They are governed by custom which 
admits right of representation so far as 
collateral succession is concerned 151a 

Gift — Delivery of possession necessary 

— Gift by simpleton with no one to advise 
is not valid 351 

‘ Gift — Arains of Nakodar Tahsil, Jul. 
lundur District — Sonless proprietor can 
gift ancestral property to daughter of pre- 
deceased son 156 


Ferozepore District — Riwaj-i-am, 

answer 32 — Decree obtained against father 
— Ancestral property in hands of son not 
liable to attachment or sale 167a 

Jats of Garhshanker Tahsil, Hoshiar- 

pur District — Non-ancestral property — 
Whether daughters preferred to collaterals 
of 5th degree in succession (Quaere) 157 

Ludhiana District — Hindu Jats — Gift 

to daughters — Collaterals beyond 4th 
degree cannot challenge gift 1086 

Marriage — Jats of Garhshankar tahsil’ 

— Jats are regarded as Sudras — Among 
Sudras marriage of father-in-law with bis 
daughter-in-law is valid — “Factum valef' 
applicable to marriage — Marriage accepted 
by brotherhood — Long cohabitation raises 
strong presumption of marriage amongst 
Jats — Daughter-in-law comes from differ, 
ent got — No objection to such marriage^ 


Marriage— Jat Sikhs— Strict princi- 

pies are inapplicable to them 4536 

No presumption of custom— If custom 

is not proved personal law applies 627c 

No such thing as general custom in 

Punjab— Custom and that parties are 
governed by such custom should bo proved 

in every case ^ 

Proof — Custom can be proved by 

general evidence given by members oi 
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Ccstom (Punjab) 

family or tribe— Pixiof of special instances 
is not necessary 540c 

Battigan'sBigest, Para. 23 (1) — State. 

ment is wrong 809c 

Peligious endowment — Snccession to 

Gaddi of mahantship proved to be from 
Guru to Chela for eight generations — 
Gaddi is maurusi Gaddi 839 

Beversioner — Title is derived from 

common ancestor and not from father — 
Inedective alienation by father of his 
reversionary right — Bather never inherit, 
ing property — Alienation cannot be en- 
forced against son 7535 

Reversioner — Rights — His right is 

deferred and is vested interest 21 c 

Reversioner — Rights of — Reversioner 

inherits from common ancestor 21 c 

Riwaj.i.am — No direct question on 

point of custom — There should be no pre- 
sumption 9916 

Riwaj-i-am and Wajib-ul-arz — En. 

tries not specifically referring to non- 
ancestral property refer to ancestral pro- 
perty only 809a 

Riwaj.i.am of 1913 of Gurdaspur 
District — Answer to question 16 is not 
quite correct 68 a 

Special custom — Rajputs of Jagadhri 

Tabsil of Ambala District — Mother is 
natural guardian of property of her minor 
sons 2206 

Succession— Kaler Jats — Daughters 

succeed in preference to collaterals 99 la 
|~Succes 9 ioa Ebatris and Brahmins of 
Gujrat District — Succession and inheri- 
Unce governed by custom and not by 
Hindu law 9966 

• i ^'^^^ssion Arains of Amritsar Dis- 
tnot— Self-acquired property— Daughters 
are preferred to coUaterals of third degree 

981 

—Succ^ion— "Chela”— His position is 
not liM that of an appointed heir 9206 
-—Succession— Non.ancestral property— 
Mikans of Shahpur District— Married 
daughters exclude collaterals— Collaterals 
have pnor right in succeeding to anoes. 
tral property gogj 

- Succession- Self.acqnisition — Aulak 

Jats of Amritsar District— Collaterals ex. 
elude daughters 8 O 4 

——Succession— Amritsar Distriot— Col. 
laterals are not entitled to succeed in 
preference to daughters 802 

- Buoceasion— Sayads of villages Kotlo 
Sayy^m near Shahpur-Pagwand role 
prevails 


Gnstom (Panjab) 

Succession — Kangra District — Sister 

and sister’s son do not succeed to deceased 
proprietor 660a 

Succession — Maini Khatris of Kasur 

Tabsil, Lahore District, are governed by 
custom and not by Hindu law 540a 

Succession — Gujjars of Shakargarh 

Tabsil — Daughters succeed to non-ances- 
tral property in preference to collaterals 

493 

Succession — Arains — ’ Self-acquired 

property — Chunian Tabsil, Lahore Dis- 
trict — Collaterals exclude daughters of 
last male holder (Vet Addison and Cold- 
stream, JJ.; Jai Lai, J. contra) 418a 

Succession — Dillu Jats of Sialkot Dis. 

trict — Married daughters cannot inherit in 
presence of collaterals 403 

Succession — Nekokara Quresbis of 

Jhang District — Sister succeeding brother 
is succeeded by her sons and not by her 
husband — Self-acquired property of sister 
—Husband succeeds in absence of sons 373- 
Succession — Self-acquired property — 
Sayyads of Sialkot District— Daughters- 
succeed in preference to collaterals 3466 

Succession — Self-acquired property— 

Kalon Jats of Sialkot District — Daughter 
excludes collaterals 339 ' 

Succession— Self-a(^uired property — 
Jats in Lyallpur District emigrants from 
Jullundur Distriot — Daughters exclude 
collaterals 273- 

Succession— Jats of Hissar Distriot — 

Daughters are preferred to collaterals 206- 

Succession— Ranjhas of Bhalwal Tab. 

sil, Shahpur District— Self-acquired pro- 
perty of father — Married daughters do not 
exclude 3rd degree collaterals 205 

Succewion — Randhawa Jat— Village- 

Khunda, Distriot Gurdaspur— Son formally- 
adopted can succeed collaterally 178- 
——Succession — Jats in Phillaur Tabsil, 
Jullundur District— Collaterals up to fifth, 
degree exclude daughters— No distinctioa 
between ancestral and non.ancestral pro. 

. 180a. 

— Succession to house in village abadi— 
House in abadi devolving on deceased from 
his father’s maternal grandfather— Col. 
laterals of latter are entitled to it and not 
proprietors 97 ^. 

“I SucMssioQ — Randhawa Jats of Am- 
ntsar Distriot— Non.ancestral property — 
Daughters oust collaterals beyond 5 th de 
8 '®® „ . 88 a 

~ — Succession— Randhawa Jats of Qur. 
Qftspur “ Acodstral or self.aoquired pro^ 
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party — Collaterals within four degrees 
generally exclude daughters — Collaterals 
of fifth degree do not 686 

Succession — Tiwanas — Widow — 

Widows do not take absolute interest 21(i 

Succession — Ancestral property — 

Reversioner — Reversioner does not succeed 
as legal representative 2 l !7 

Tenancy — Person in possession of 

land without ostensible title — Revenue 
authorities in Punjab recording him as 
cultivator — No presumption of tenancy 
arises — On facts held presumption could 
be raised 461a 

Weight of judicial decisions to prove 

custom — Decision is not judgment in rem 
— Decision merely instance relevant under 
6. 13, Evidence Act 418c 

Widow — Forfeiture — Ludhiana Jats 
— No forfeiture for unchastity if husband’s 
bouse is not left 17 

Will — Customary law of Lahore 

District by Mr. Bolster, Question 106, 
states that a sonless proprietor can make a 
■will of self.acquired property 687c 

■ Will — Wilson’s Customary Law, 
Ss. 8 and 10 — Shahpur District — Sayyada 
cannot dispose of property by will to 
daughter's son 210 

Declaratory Sait — Suit for mere declare- 
tion that plaintiff is legitimate son of de- 
fendant— Plaintiff having no present in- 
terest in defendant's property — Suit does 
not We 38 P L R 465= A I R 1936 Lah 
135=161 1 C 837, REVERSED 858 
Decree — Construction — Property attached 
before judgment by order of Court — At- 
tachment to continue till decision of case 
— Parties entering into compromise and 
inserting clause to the effect that attach, 
ment was to continue in case of default in 
payment — Default taking place — Held 
that clause created no charge on property 
in dispute 610 

^tting aside of — Defendants filing 

separate applications to set aside ex parte 
decree — Decree set aside against one de- 
fendant only — Decree being indivisible 
held should be set aside against all 243 

Construction — Instalments — Amount 

and period of instalments is matter of dis- 
cretion of Court — It should be exercised 
within reasonable bounds 51c 

Deed — Material alteration — Rule that do- 
cument is void applies only to documents 
which are basis of claim and not to docu- 
ments evidencing pre-existing liability 

1016c 


Deed . 

Admissibility — Document executed 

between strangers not parties to suit — 
Parties to suit cannot rely on it 1005a 

Binding — Non-parties to transaction 

are not bound by it even if they are rela- 
tives of transferor and have not protested 
against it and no estoppel or acquiescence 
arises 9786 

Proof of — Endorsements by Registrar 

are admissible 946a 


•Proof — Finger-print expert giving 
evidence not on scientific comparison of 
thumb-impressions in Court concerning 
document — Evidence held inadmissible to 
prove document 681a 

.iteration — Bond not requiring at- 
testation — Alteration by substitution of 
attesting witness is not material — Liabi- 
lity of executor is not affected 659a 

■ Construction — Crude document — 
Each party trying to put his own interpre- 
tation — Interpretation promoting substan- 
tial justice should be put upon it 587a 

Construction — Intention should be 

gathered from deed itself 508<i 

Construction — Nature of transaction 

must be decided by looking at substance — 
Sale cannot be converted into exchange by 
mere addition of trifling non-pecuniary 
consideration of price 234 

Setting aside — Limitation — Donor 

executing gift deed of property Posses- 
sion not given to donee — Donor instituting 
suit to declare gift invalid — Time com- 
mences to run when donee attacks donor’s 
title to property 496 

Defamation — Election campaign — Ac- 
cused issuing poster against rival Barrister 
headed ‘‘Hollowness of Mr.— 's capacity as 
Barrister is exposed" — Accused held not 
justified in giving publicity to rivals posi- 
tion as Barrister and calculated to lower 
him in public eye — Hence was not within 
Excep. 9 to 8. 499, 1. P. C. 2946 

Vulgar and abusive epithets not suffi- 
cient in themselves for criminal prosecu- 
tion 

Document — Admissibility — Appeal Do- 
cument produced after arguments Oppo- 
site party absent — Notice to opposite 
party held necessary, hence document not 
properly received in evidence 138a 

Easement — Inference that land is dedi- 
cated for use as public road, on account of 
continuous user as such, is one of fact It 
is open to rebuttal 9216 
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EasemeDt 

Basement and right of public path- 

^ay — Difference between — Right of ease- 
meat attaches to land and is exercisable 
over another's land — Exercise of right of 
passage does not require person to be 
owner of some land — User of way for fixed 
period is not necessary 797 

Dispute about insufficiency of light 

— Light acquired by grant or prescription 
can be taken into account — Other sources 
of light excluding sources in dispute should 
be taken into donsideration : 159 I C 702 
=AIIil935 Lah 865,}iEVEliSED: 792 

One party executing deed of relin- 
quishment of certain rights over property 
— Parties not concerned with any right of 
easement that may accrue in future 109& 
Estoppel— Agreement to exempt judgment, 
debtor from personal liability in conside. 
xation of making all bis property liable — 
Judgment-debtor cannot raise plea that 
property is ancestral in execution proceed- 
ings 737c 

* Mortgagee in Punjab not getting his 

mortgage recorded in revenue records — 
Mortgagor making alienations — Trans- 
ferees finding property unencumbered from 
(revenue records — Mortgagee is estopped 
from cballenging such transfers on account 
of bis negligence 405 

Evidence — Admissibility of — Fresh evi- 
dence— Discretion in allowing production 
of additional evidence should be exercised 
only when inherent lacuna becomes ap. 
parent — No lacuna found — Court without 
giving reasons sending for fresh and addi- 
tional evidence of its own accord — No 
application by party to fill up gap in evi- 
dence — Such evidence most be discarded 

933a 

Secondary evidence—Oral evidence to 
explain document when admissible 508c 

Presumption in favour of official acts 
being done properly— Investigating officer 
not acting in straightforward manner and 
making false statements ~~ Presumption 
stands destroyed 4094 

Identification of accused — Evidence 

should be carefully scrutinized 409 / 

* Approver in police custody — Approver 

not sabjected or threatened with ill-treat- 
ment— Statement is admissible 409g 

Admissibility — Entries in Pandas' 

books — No evidence as to by whom entries 
are made — Entries held inadmissible 261a 
”■ -Recitals — Recital in documents bet- 
ween third parties is altogether irrelevant 

114a 


Evidence 

Relevancy — Omission to object to 

admission of irrelevant evidence does not 
make it relevant llih 

Admissibility — Document in two 

parts — One admissible and other not 
Document cannot be rejected as a whole:816 
Evidence Act (1 of 1872), 13 and 42 

— Right of public nature claimed in pre- 
vious suit— Judgment is relevant in subse- 
quent suit involving same question though 
not between same parties 9296 

* S. 30— Confession by accused im- 

plicating co-accused made at close of pro- 
secution can be considered as against co- 
accused — Value of such confession depends 
on facts and circumstances of case 3376 

S. 36 — No statutory obligation on 

officials to make enquiries regarding 
ownership — Register containing report is 
not admissible 9656 

S. 35 — Entries in revenue record 

showing certain land to be thoroughfare 
are relevant under S. 85 92Ia 

S. 35 — Age— Entries in school register 

are of little value 598 

S. 35 — Documents containing mere 

opinion of Government officers who have 
held DO personal inquiries are not admis- 
sible S7a 

S. 36 — All views expressed before 

final stage is reached are not admissible — 
Only final decision is admissible— Other 
requirements necessary mentioned 37i 

S. 54 — Evidence of bad character of 

accused is irrelevant — Bub previous con- 
viction may be considered in awarding 
sentence 914c 

■ Ss. 66 and 90 — Certified copy not 30 
years old — Presumption under S. 90 can- 
not be drawn 788a 

~S. 90 — Entry in school register — 

Register over 30 years old produced from 
proper custody — Genuineness is presumed 
—Person making entries not praiuced as 
witness is immaterial 1046 

S. 92 — Promissory note reciting cash 

consideration — Promisee may prove that 
actual consideration was something dif- 
ferent lOlfie 

S. 92 — Suit for dower amount men- 
tioned in kabinnama — Defendant pleading 
that writing was mere sham and was not 
agreement between parties — Oral evidence 
to prove suoh plea — (Per Agka Haidar, 
— Is not admissible — (Per Tek Chand, 
J .) — It is admissible. 183/ 

S. 114 — Police Officer asked to re- 
member certain date refusing to refresh 
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Evidence Act 
memory— Adverse inference can be drawn 

7076 

S. 115 — Mortgagee having two mort- 
gages against same property— Decree for 
sale in suit on second mortgage — Existence 
of prior mortgage mentioned in suit— 
Private purchase of property from mort- 
gagor free from incumbrances and with- 
out mortgagee’s knowledge, and decretal 
amount deposited in Court— Mortgagee 
held not estopped from suing on prior 
mortgage ' i020a 

Execution — Property liable to attachment 
— Right of residence, although not attach- 
able under S, 60 (l) (n) can be dealt with 
by way of equitable execution, by appoint- 
ment of receiver to realize proceeds for 
satisfaction of decree 8306 

Decree binding — Decree, though 

passed without jurisdiction, unless it is set 
aside by proper remedies, is binding on 
executing Court 766 

Validity of — Decree-holder, desirous 

of executing decree at another place, 
obtaining certiScate of non-satisfaction 
from Court passing decree — Certihcate 
wrongly addressed to Senior Sub-Judge 
and not to District Judge — Defect in certifi- 
cate is formal and is cured by its presenta- 
tion to District Judge and subsequent 
transfer of case by him to Subordinate 
Judge — Objection cannot be raised unless 
taken at earliest opportunity 765 

Notice for attachment of salary of 

Government servant — Objection raised by 
Secretary of State — Court bolding salary 
to be attachable — No appeal filed by 
Secretary of State — Revision is not com. 
petent 761a 

Exemption from attachment — Jagir- 

dars promised freedom from attachment 
of property by Board of Administration — 
Such immunity held did not apply to pro- 
perty of their successors 737o 

Decree binding — Executing Court can- 

not go behind decree 701 

Executing Court — Orders of — Court 

granting farm of land belonging to judg- 
ment-dehtor — Lease money made payable 
by instalments — On failure to pay instal- 
ment Court ordering lessee to deposit 
balance in Court — Order not appealed 
against — Order is conclusive and binding 
on lessee 696c 

Abatement — 0. 22, Rr. 3, 4 and 8, 

are not applicable to execution proceedings 

5196 


Execution 

-Agent competent to execute decree — 

-Agent can remove objections to execution 
in both appellate and execution Court 

508a 

Property attached before judgment — 

Suit compromised and compromise decree 
passed — Compromise provided that pro- 
perty should remain under attachment till 
payment was made — Such compromise 
held created no lien or charge on property 

5086 

Attachment — Money attached in 

execution of one decree — Another decree- 
holder subsequently attaching it— Money 
cannot be paid over to such decree-holder 
— Attachment under precept lies only for 
sixty days — Money attached under pre- 
cept can be paid to another after expiry 
of two months: IGl I C 418 —A I 2i 1935 
Lah 914, REVERSED 4866 

* Limitation — Dismissal of appeal for 

non-prosecution after admission and ap. 
pearance of parties is not final decree or 
order — Limitation for execution runs only 
from date of decree 479 

Appeal — Application to set aside sale 

dismissed — Order confirming sale — Auc- 
tion.purchaser necessary party to appeal 
from such order — Auction-purchaser nob 
made party within time — Appeal should 
be dismissed 478- 

Execution Court attaching land of 

judgment.debtor — Land left with judg. 
ment.debtor not sufficient for bis main- 
teuance — Court can lease out lands 4486 

Decree binding — Executing Court 

cannot question validity of decree — Court 
executing award under Co-operative Socie- 
ties Act cannot question validity of award 

4426 

Transfer of decree — Certificate need 

not be signed by Judge who passed it 369a 

Order of payment made by Bombay 

High Court in favour of solicitor — Order 
made under R. 874 of rules made uuder 
S. 129, Civil P. C. — Such order can be exe- 
cuted as decree 3696 

Appointment of receiver merely to 

receive daily earnings of judgment-debtor's 
theatre after collection and keep accounts, 
but not to actually collect at doors — Order 
held was not ultra vires 239' 

Legal representative — Decree against 
estate of deceased — Estate in the hands 
of heirs — Income accruing after death — 
Income is liable to be sold in execution 
of decree 236 
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Execution 

* Decree transferred to another Court 

for execution — Decree-holder going into 
liqaidatioQ — Official Eeceiver taking bis 
place applying to transferee Court for 
execution — As decree does not vest in 
Official Eeceiver and he is not transferee 
of decree, he can apply to transferee Court 
for execution of decree 152 

Executing Court must proceed at 

decree.bolder's instance till decree is satis, 
fled— Full satisfaction should not be refused 
in absence of statutory bar — Land not 
saleable — But executing Court empowered 
to lease same — Judgment-debtor cannot 
claim exemption of sufficient area for 
maintenance 30 

Execution sale — Property sold but sale 
not confirmed — Confirmation cannot be 
refused on any other ground except as 
provided in Civil P. C. — Pact that after 
sale but before confirmation, judgment, 
debtor declared to be agriculturist whose 
property could not be sold, held no ground 
for not confirming sale 191 

*Fatal Accidents Act (13 of 1885), S. 1 — 
Expectation of life — Actuarial tables pro. 
vide good basis of calculation 3625 

Fraudulent Transfer— Suit for deolara. 
tion that gift by person to his wife is 
fraudulent and fictitious — Onus of proving 
that donor was in embarrassed circum. 
stances lies on plaintiff 222a 

Voluntary settlement by person owing 

no debts in favour of wife or children cannot 
be set aside merely because some years 
later it defeats or delays subsequent 
creditors 2226 

^^Wife securing gift in her favour as 

provision for future maintenance — Donor 
not shown to be in debt or in embarrassed 
circumstances at time of gift— Transao. 
tion does not amount to transfer made 
with intent to defeat or delay creditors 

222c 

General Orders by Governor.General in 
Connoil. No. 179. S. 7— Land given under 
license resumed under S. 6— S. 7 has no 
application 582 ^ 

Goyernment of India Aot, (1918, 5 & 6 
ueo* Y»0h. 61), 5, 107 — Inquiry under S. 86, 
Legal Practitioners’ Act, on Bar Assooia. 
tion s resolution — Subjects of inquiry not 
found touts— Bar Association's petition to 
High Court against order— Objection that 
AsMoiation had no right to present petition 
High Oonrb held could take cogoisancd 
of proceedings on information from any 


GoYernment of India Act 
person — High Court held could allow 
Association to supply material to it for 
doing justice though Association not enti. 
tied to appear as of right 382(i 

Guardian — Guardian of person and pro. 
perty appointed — Ward is minor till he 
attains age of twenty.one — Another guar- 
dian should be appointed if minor is below 
twenty-one and if guardian appointed 
resigns 1426 

Guardian and* Ward — Appointment of 
guardian — Two parties claiming to be en- 
titled to guardianship of person and pro- 
perty of minor — Dispute compromise — 
One party appointed guardian of property 
and other of person of minor — One party 
withdrawing suit instituted by him, rely, 
ing on compromise — It is not open to 
other party to appeal against order of 
appointment — It can also be assumed that 
Court giving effect to compromise con- 
sidered interests of minor 1019 


Guardians and Wards Act (8 of 1890)— 
Act does not deal with lunatics 142a 

S. 29 — Money advanced under sane- 

tion of Court— Minor’s property taken as 
security — Inquiry as to necessity is un. 
necessary 946(2 


nign Itourt — Jurisdiction — Existing juris, 
diction cannot be taken away by legis- 
latnre without express words 608d 

Hindo Law — Alienation — Father — Alie- 
nation by adoptive father made prior to 
adoption — Adopted son cannot challenge it 

Alienation— Widow — Alienation to 

meet expenses of litigation— Necessity is 
not established unless widow has no suffi- 
cient funds to carry on litigation— Onus is 
on alienee to show that alienor’s income 
was insufficient gg^ 

— -Applioability— High caste Hindus in 
the Punjab The first presumption is that 
they follow Hindu law and not "Punjab 
Customary law or Agricultural Customary 

r. . , . 1516 

Debts-Hindu incurring debt during 
his life time dying, leaving son and widow 
—Bod dying later leaving his widow— 
Proper^ in hands of widows is liable for 
debt Even widow's rights of maintenance 
are s u^bjeot to obligation to pay debt 558 
-- Debts— Father’s pra-partition debt— 
IJeoree Deoree^holder can proceed egaiosb 
son s shares in execution— Eegnlar suit to 
enforce his right is not necessary 198 
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Hindu Law 

Debts — Father — Decree against — 

Creditor can proceed against joint family 
property — Eight is not lost by subsequent 
partition 64 

Gift — Delivery of possession not es- 

sential — Property capable of being deli, 
vered — Donee capable of taking possession 
— Possession must be delivered 49a 

Guardian — Contract by father not 

for son’s benefit is void 831c 

Guardianship — Joint family — Mother 

is natural guardian of separate property 
of minor after father's death — Joint family 
property can be brought under guardian- 
ship in absence of adult member 220a 

Impartible estate — Express renuncia- 

tion by junior members of rights of succes. 
sion — Incident of joint family will not 
apply 556 

Joint family — Manager mortgaging 

co-parcenary property for necessity — As 
manager he is competent to do so and 
mere fact that he did not describe himself 
as guardian of minor co-parceners will 
not render mortgage void 996a 

Joint family — Ancestral business — 

Business not heritable asset — It is not 
ancestral business— Contractual partner- 
ship may be joint family property — Such 
partnership will not be governed by Hindu 
law but by provisions of Contract Act 

514a 

' Joint family — Presumption of joint- 
ness — Presumption varies in each case — 
It becomes weaker and weaker as one goes 
away from founder of family 5146 

Joint family — Managing member en- 

tering into partnership with stranger — 
Other members of family as unit do not 
become partners but only those who enter 
into partnership — Partnership is governed 
by Contract Act 514d 

Joint family — Co-parcenary property 

situated in village — Member of joint fami- 
ly being co-parcener becomes co-proprietor 
and can retain possession of village 
common land 404 

* Joint family — Debts incurred by 

manager of joint business — Adult co- 
parceners operating upon account and 
participating in business are liable per. 
sonally and not merely to the extent of 
their interest in joint family property 

d90a 

Maintenance — Grandfather in posses- 
sion of joint family property — He is not 
personally liable to maintain minor mem- 
bers whose father is alive 8636 


Hindu Law 

Partition — Amount claimed should be 

shown to be existing asset 604a 

* Partition— Minor member institut- 

ing suit for partition — Severance of status 
takes place when decree is passed — Ren- 
dition of accounts sh iuld be from date of 
preliminary decree 5046 

Partition — In the Punjab son cannot 

enforce partition during lifetime of his 
father 390d 

* Religious endowment — Failure of 

succession to trusteeship — Right of 
management reverts to founder and fol- 
lows line of inheritance from founder and 
not merely descends to his heirs (0/fN'r) 

2416 

Religious endowment — Sanyasi — 

Nangn Sadhu can revert to ordinary 
sanyasi sect — Reverted sanyasi can be- 
come Mahant of non-nanga sanyasi insti- 
tution 228 

Reversioner — Representative suit by 

presumptive reversioner for declaring 
alienation -by widow ineffectual as against 
reversioners — On his death, right to sue 
survives to next presumptive heir and nob 
personal heirs of deceased reversioner 

652a 

Reversioner — Right of — Reversioner 

not inheriting estate of intestate male due 
to existence of widow — Reversioner dying 
before widow— Estate goes to heirs of 
intestate person and not to heirs of rever- 
sioner 124e 

Succession — Sister's son’s widow or 

sister's son's daughter is not heir 6526 

Succession — Adoption by husband — 

Daughter of wife not associating in adop- 
tion is only half-sister of adopted boy butt 
not sister (Obiter) 662c 

Succession — Widow — Inheritance is 

never in abeyance — Reversioners have no 
vested interest when widow is alive — 
Succession opens at death of widow but 
estate goes not to her but to her husband's 
next heir — No question of retrospective 
effect of Hindu Law of Inheritance (Amend- 
ment) Act comes in if widow dies after Act 
even if husband bad died before 124i 
Hindu Law of Inheritance (Amendment) 
Act (2 of 1929) — Male governed by Mi- 
taksbara dying before Act — Widow alive 
when Act came in force — Act applies : AIR 
1933 Lah 777, REVERSED 139 

Application of — It applies to case of 

person dying before it came into force bub 
having widow alive who inherits him at 
its enforcement 124a 
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Hioda Law of Inheritance (Amendment) 

Act 

Preamble — “Dying intestate” does 

not refer to time of death of person — It is 
mere desoription of status of deceased It 
is intended to signify that law is to be 
modified as to intestate and not testamen- 
tary succession 1246 

S. 2 — Half-sister — Whether sister in 

S. 2 of Act 2 of 1929 includes half-sister 
{Qvat-rr) 652<i 

Husband and Wife — Restitution of conju- 
gal rights— Suit for — Relief is discretion- 
ary — Question should be decided according 
to personal law and principles of equity — 
Belief should he refused, if there is long 
delay in bringing suit and delay is not ex- 
plained 752 

Immoveable Property— Flour mill is not 
immoveable property 242 

Income-tax — Evidence — Vouchers not 
produced to enable checking of account 
books — Value of account books is not 
greater than assessee s mere word 856 

Profits — Money from branch in 

foreign country remitted to head-quarters 
in British India is profit and not capital 
unless contrary is proved 8366 

— —Assessment of — Books of account un- 
reliable— Income-tax Officer adding cer. 
tain sum foromissions held justifiable : 836c 
-^Partnership consisting of firms and un- 
divided Hindu family— Shares of members 
of firm not mentioned in partnership-deed 
Partnership is trading concern and not 
firm within meaning of Income-tax Act- 
Such partnership is classed as ‘other 
association of individuals’ 548 

; ;-Firm acquiring income as firm chang. 
mg into company on day of assessment — 
Profits should be calculated as that of 
Rate should be as that of company 

510 

*' Capital expenditure— Criterion of— 
Money spent in defending suit is capital 
expenditure 

Income-tax Act (11 of 1922) -Interpreta- 
tion— Assessment can be attacked only in 
manner prescribed by Act 6216 

- -S. 2 (Z)— ‘Dharat’ income is agrioul. 

tural income gQ 2 ^ 

17'^,'.^ (J)— Rent of flour miU is not 
agncQltTiral income rqkl 

Ss. 2 (l), 4 ( 3 ) (ui) — Lambaidari fees 
pven as remuneration for collection of 
land revenue is not s^ial aUowanoe 
within meaning of 8. 4 (8) (vi) and S. 3 (l) 
does not Mply to such income 695 ^ 
■S. 2 (i) Agricultural income — Scope 


Income-tax Act 

— The net profit from commission, charged 
to tenants for sale of their produce, does 
not fall within definition of agricultural 
income under S. 2 (1) of the -Act 595(Z 

* S. 4 (2) — -Assessee receiving in 

United Kingdom payments of pension 
granted under Civil Service Regulations — 
Payments not brought in British India — 
They are not income accruing or arising in 
British India 7136 

*■ — S. 4 (3) (t) — Stud farm — No trust- 
deed — Officer commanding operating on 
Stud fund given discretion in disburse, 
ment — Money spent for nou-charitable 
purposes — Fund held not exempt from 
income-tax under S. 4 (3) (i) 6026 

** S. 9 (2) — Annual value — Annual 

value includes amount paid by tenant on 
account of Municipal bouse tax : 5 / T C 
36=32 PLR 517=-AIB1931 Lah 320= 
131 1 C 193 (FB), OVERRULED :(FB)762 

S. 10 (2) Uii) — Assessee getting in. 

come by way of interest on fixed deposit — 
Capital borrowed for investment outside 
British India — Interest on such capital is 
not deductible under S. 10 (2) (iii) 1001 

I S. 10{2){iii) — Assessee's own capital 

invested inincome-producing business — In. 
terest on capital borrowed for purposes of 
paying land revenue etc., is not exempted 
from income-tax under 8. 10 (2) (iii) : 595a 
^ S. 10 (2) (fx) — Assessee firm advanc- 
ing large sums of money to contractor — 
A<^UQts between parties settled and cer. 
tain amount found to be due— Debtor 
agreeing to make payments by cheques re- 
cover^ from Government — Debtor ab- 
sconding without making full payment — 
Loss held to be loss pertaining to money, 
lending business and not loss of capital in- 
vested in contractor’s business— Debt held 
to have become bad debt three years 
after adjustment of accounts and held lia. 
ble to be allowed under S. 10 (2) (ix) : 597 
Ss. 10 (3) and 13— Bad debt — Per. 
sonaldecreeobtained in year 1928— Appeal 

‘dismissed in year 
iJdl Amount due on personal decree 
claimed to be bad debt during accounting 
penod of 1932-33-Held. that debt did 
not becoma bad debt in year 1929 441 

S. i5— Method of accounting — Provi. 
sions of section explained 546 

Ss. 22 ( 2 ), ( 5 ) and 29 — Return after 
assessment but before service of demand 
notice 13 not valid return 468 

I 'rti; and 34— Income, 

tax Uffioer, having received certain infer- 
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Income-tax Act 
mation, serving assesses not assessed for 
the year with notice under S. 34 — Return 
submitted by assessee found to be in- 
correct — Account books found to be full 
of omissions and discrepancies — Assessee 
served with notice under S. 22 (4) calling 
upon him to produce all account books 
and documents — Assessee denying their 
•existence and not producing them in 
spite of two more notices under S. 22 (4) 
— Assessee assessed under S. 23 (4) — S. 34 
held applicable to circumstances of the 
case — Notice under S. 34 held to be legal 
— Assessment held to have been rightly 
made under S. 23 (4) 7o0ffl 

Ss. 22 {4) and 23 {4 ) — Books of ac- 

counts and other documents not produced 
in accordance with notice under S. 22 (4) 
— Income-tax Officer is entitled to make 
assessment to best of his judgment under 
S. 23 (4) 750c 

S. 23 {4 ) — Partial default in comply. 

ing with notices under S. 22 (4) orS. 23 (2) 
of the Act— Consequences are those of 
complete default 489a 

S. 24 — Loss in business — Loss in- 

curred in transaction not part of business — 
Such loss cannot be taken into account 

872 

* S. 24 — Assessee, salt trader, deposit- 

ing securities with Salt Commissioner for 
deferring payment for salt purchased — 
System of deferred payment abolished and 
salt sold for cash only — Assessee selling 
securities and incurring loss — Claim that 
loss was in business — Buying securities 
held not compulsory as cash could be paid 
—Hence loss was not in course of business 

452 

Ss. 25, 33, 66 (^)— Order setting 

aside finding of discontinuance and direct, 
ing enquiry into succession in cases pend- 
ing against propounded successors is not 
one prejudicial to predecessor assessee 961 

S. 25-A (2) — Assessment as joint 

family — Application by assessee for regis. 
tration of family as firm under alleged 
instrument of partnership — Remstration 
without enquiry under S. 25-A (l) — Later, 
status of assessees still found to be of joint 
family — Wrong decision in previous year 
can be corrected in a subsequent year : 836(i 

S. 27 — "Sufficient cause” or "reason. 

able opportunity” — Income-tax Officer as 
matter of law can find as matter of_ fact 
that assessee has not established suffi- 
cient cause," etc. 4895 


Ss. 28a)id30{l) — .\ssistant Commis. 

sioner upholding assessment under S. 23 
(4) — Proviso to S. 30(1) coming into opera- 
tion — Assistant Commissioner refuses to 
admit appeal — Thereafter Assistant Com. 
missioner cannot proceed under S. 28 (3) 

585a 

S. 2S — Penalty — Appeal to Commis. 

sioner against imposition of penalty — 
Commissioner himself cannot impose 
penalty — Penalty cannot be imposed with- 
out issuing notice 5856 

S. SO — Order under sections not men. 

tioned in S. 30 are not appealable and 
are final 621c 

Ss. 30, 26.A and 66 — Question 

arising out of refusal to I'egister firm under 
S. 26. A — Order is final and Commissioner 
cannot refer to High Court under S. 66 

621d 

Ss. 32, 33 and 34 — Order of assess. 

ment — Appeal by assessee — Commissioner 
disposing of appeal under S. 32 can en. 
bance assessment but only subject to limi- 
tation of S. 34 9975 

Ss. 32 (3) and 33— Appeal under S. 32 

— Commissioner can pass orders only with 
respect to subject matter of appeal — He 
cannot suo motn enhance assessment 
which he has power to do under 8. 33 : 897c 

S. 34 — Order of assessment by 

Income-tax Officer relying upon accounts 
of assessee firm — Commissioner is not en- 
titled to enhance income without issue of 
notice within one year — Difference bet- 
ween two estimates is income which has 
escaped assessment 897a 

S. 34 — Notice under S. 34 issued — 

Another notice under S. 22 (2) is not 
necessary 7505 

S. 60 — Notification under S. 60 

exempting pay, leave salaries paid outside 
India and in case of persons residing out. 
side India, is superfluous 713o 

S. 66 — Income-tax Officer is sole 

arbitrator on question of possibility of 
deducting income, profits and gains from 
method of accounting employed by assessees 
— Correctness is question of fact which 
cannot be challenged by application under 
S.66 621a 

Inherent jurisdiction— Court exercising 
inherent jurisdiction — No appeal lies 2125 

Injunction — Suit for injunction that ob- 
struction in public street be removed— 
Plaintiff should prove injury — Amount of 
injury is immaterial 1325 
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InsolTOOoy — Applicafcion by creditor 
Date of actoal transfer and not date of 
mutation is date of act of insolvency 923 
Date of admission of insolvency peti- 
tion is date on which applicant was asked 
to furnish security 885<i 

Partnership — Agreement — Insolvent 

■entering into agreement but appointing 
minor son ostensibly as partner — Inten- 
tion to defeat provisions of insolvency law 
— Agreement is void 8316 

Sole proprietor of firm bona fide sell- 

ing assets and liabilities of bis firm to new 
firm — He becomes creditor of new firm 
and no notice of sale transaction is neces- 
sary to old creditors — On insolvency of 
oew firm transfer of business from old to 
new firm cannot also be fictitious transac- 
tion 760 

* Person made insolvent under Punjab 

Laws Act and order of discharge not ob- 
tained — Fresh application for adjudication 
under Provincial Insolvency Act is not 
barred 407 

Generally Court should not take 

action under S. 4, Provincial Insolvency 
Act, after property is sold — Minor ad- 
judged insolvent — Such order is illegal — 
Minor unable to take proceedings due to 
tninority*— I d such case Court cau take 
action under 6. 4. 376 

— j-Judgment-debtor declared insolvent 
during execution — Insolvent has no focus 
sta-ndi to appeal from order confirming 
«ale 368 

Partition effected by debtor with bis 

undivided brother without making provi- 
sion for debts held to be act of insolvency 

336 

Practice — Intention is to be inferred 

from circumstances of each case — Person 
carrying on extensive business disappear, 
ing in an unaccountable manner — Inten. 
tion to defeat creditors, within the mean- 
ing of S. 6 (d), Provincial Insolvency Act, 
is clear 

^aud practised upon receiver — 
Beceiver applying for setting aside sale— 
Action of Receiver falls within’S. 4, Pro- 
vinoial Insolvency Act— Sale can be set 
aside even after two years 149 

Bat^ment Bond— Creditor passing receipt 
to debtor stating that ‘what has been due 
to the creditor upto the date of receipt 
has been fully satisfied" — Some instal. 
ments becoming due after date of such 
reoeipfc — Bond held is not completely 
off— Instalments due after date of 
®»hjreoeipt can be recovered 801 
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Instalment Bond 

Suit on — Bond providing that in case 

of default of three consecutive instalments, 
creditor entitled to sue for recovery of 
defaulted instalments or for whole amount 
— Creditor taking no action on default be- 
ing made by debtor — It amounts to waiver 
— Creditor can sue for instalments within 
three years of suit and for balance due — 
Proof of waiver is not necessary — It must 
be assumed 570 

Insupance — Language of policy ambigu- 
ous — Interpretation beneficial to assured 
should be favoured — Rules of company, 
at time of issue of policy providing that 
policy would be forfeited, if assured com- 
mitt^ suicide— Bole subsequently modi- 
fied providing that there would be forfei- 
ture iu case of suicide after period of two 
years from date of policy — Policy granted 
subject to rules for time being in force — 
Words "Buies for time being in force" 
held to mean rules in force at time of 
maturity of policy — Assured committing 
sdcide after period of 12 years — Heirs 
held entitled to amount due under policy 

685a 

Interest — Future interest — Judge not 
applying his mind to question — There is 
no exercise of discretion 668c 

12 per cent held was not unreason. 

able 629(ir 

• Mortgage — Part of principal money 

payable to another by mortgagee forth, 
with paid only subsequently owing to un. 
expected events — Such money cannot be 
deemed to have been paid on date of mort. 
gage to mortgagor nor can mortgagee be 
considered as agent of mortgagor — Interest 
on such money accrues only from date of 
actual payment and not from date of 
mortgage 168c 

Interpretation of Statates — Courts 
should put liberal interpretation upon 
fiscal statute, such as would lessen bur. 
dens of litigation and nob add to them 

990a 

Intention of legislature — It is to be 
gathered from language used 698a 

^Restrictive legislation — Construe- 
tion though strict must be harmonious 

545a 

Principles of English law are to be 
referred to only in case of ambiguity in 
language in statute S 37 a 

Courts should not discover intention 
of Legislature but should endeavour to 
interpret the Aot 2982 ) 
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Interpretation of Statutes 

Retrospective effect — Unless es. 

pressly provided therein, a statute cannot 
be made to have retrospective effect 124c 
Jurisdiction — Waiver — Court having 
jurisdiction over subject matter — Irregu- 
larity in commencement of proceedings — 
Objection not taken at proper stage — 
Defect of jurisdiction is waived 891<i 

Person residing within jurisdiction of 

one Court — But occasionally going to 
another place — Former Court has juris- 
diction to try suits — Onus of proof that 
such Court has no jurisdiction lies on him 
who alleges it 853a 

* Civil and Revenue Courts — Applies- 

tion by occupancy tenants for being adju- 
dicated insolvents — Occupancy rights 
included in details of property — Tenants 
declared insolvent and OfQcial Receiver 
taking possession of all their property — 
Occupancy rights sold by receiver without 
objection from tenants — Landlord obtain- 
ing possession of land after getting sale 
cancelled — Suit by occupancy tenants for 
possession of land held to be cognizable 
by civil Courts — Ss. 50 and 77 (3), Punjab 
Tenancy Act, held inapplicable 657 

Civil and Revenue Courts — Landlord 

and tenant — Tenant becoming liable to 
enjoyment by reason of bis tenancy having 
been terminated by notice which is not 
contested under Punjab Tenancy Act — 
Suit for ejectment is cognizable by reve- 
nue Courts 571 

- —Objection to, cannot be taken in 

appeal or revision — Same principle applies 
to execution proceedings 442a 

- Small cause — Hissedars of village 
common entitled to share offerings in 
temple — Offerings at temple with many 
claimants farmed to highest bidder by 
Government — Tbekedar was to give surety 
— Mortgage by co-sharer of his share — 
Tbekedar refusing to pay amount of share 
to mortgagee — Suit by mortgagee against 
tbekedar held cognizable by Small Cause 
Court— Art. 13 or Art. 11, Sch. 2, Provin- 
cial Small Cause Courts Act, held did not 
apply 

tahore High Court Rules and Orders— 
Copying rules — Rules very complicated — 
Amendment of rules suggested 5506 

Vol 1, Ch. 12.L, Para. 20 — Execu- 

tion sale — Commission of auctioneer — Sale 
set aside— Commission must be refunded 

523 

-—Vol. 6, Ch. 6-B — Pleader cannot act 


Lahore High Court Rules and Orders 
for any person unless they are empowered 
under 0. 3, R. 4, Civil P. C. — Pleader caa 
plead without power of attorney but must 
file memorandum of appearance 199a 
Land acquisition — Appeal against award 
— Secretary of State is an essential party 

564c- 

Land Acquisition Act (f of 1894), Ss. 9 
and 25 — Particulars of claim must be 
given 733a 

S. 9 — Service on servant held good 

7336^ 

Ss. 23 and 12 — Tenure of vendor in 

land compulsorily acquired, uncertain — 
Vendor, mere licensee liable to be ejected 
at any time — Measure of his interest is 
amount of compensation he can claim if 
his license is determined 1010 

* S. 23 (2) — Market value must bo 

determined with reference to date of noti- 
fication— It cannot be reduced by Govern, 
ment announcing in advance intention to 
acquire and taking possession 5996^ 

S. 23 (l) — Market value need not 

necessarily be determined on present dis- 
position 599c 

S. 23 (2) — Provisions for payment of 

15 per cent are mandatory 599a 

S. 23 {2) — Sale of lands infiuenced by 

religious and charitable motives or at 
much earlier time is no criterion for de- 
termining market value 599^? 

S. 23 (.?)— Possession by Government 

with intention of acquisition — Notification 
and acquisition after eight years Owner 
benefited by such delay— No compensation 
for prior possession is necessary 599c 

Landlord and Tenant — Sale of Adna 
Malkiyat lands — To see whether shamilat 
land is sold or not Court has to look into 
circumstances and conduct of parties 8l6a 

Non-payment of rent by tenant — No 

cessation of relationship — Tenant s posses- 
sion is not adverse 4616 

Limitation — Tenant mortgaging his 

property — Mortgagee bringing property 
for sale under mortgage decree Landlord 
knowing of mortgage for long time bub 
not taking any step to challenge it Land- 
lord objecting to sale under mortgage 
decree — Objection dismissed — Dismissal of 
objection does not give fresh time for 
claim which is already barred 894c 

Limitation— Deed of alienation exe- 

cuted by tenant— Deed subsequently regis- 
tered— Landlord challenging alienation by 
filing suit — Suit is in time if broughb 
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Landlord and Tenant 

within proper period which commences to 

run when deed is executed 394/ 

Refund— Lessee paying to lessor’s de- 

cree-bolder — Lease failing — Lessee can 
get refund from decree, holder of lessor 

212c 

Trees on holding— "Wajib-ul-arz allow- 

ing tenant to cut one tree for marriage 
or foneral with lambarder’s permission— 
Chil trees allowed to be cat on payment — 
Terms held not compelling landlord to 
preserve trees for tenant’s use— They 
eould not restrain landlord by injunction 
to cut trees 1386 

Lease — Validity — Term of lease — 
Tenancy, for period during which tenant 
is to remain in station, is not bad for un- 
certainty — Term need not be for 6xed 
period so long as it is definite 890 

Two lessees executing joint lease — 

One lessee put in possession — Other 
lessee not requesting lessor to be put in 
possession — Such other lessee not being 
obstructed by lessor is liable for rent 815 
—Construction— Lease for use and oc- 
cupation of buildings — Lease is of im- 
moveable property falling under S. 17 (l), 
Registration Act — Such leases are not 
exempt under S. 90 (l) (d) 26a 

Legal Practitioner — Pleader’s clerk 
writing false letter to client — Letter not 
proved to be written under pleader’s in. 
structions — Pleader held not guilty of 
improper conduct 1013 

Misconduct — Pleader attempting to 

bring influence on Judge through his re- 
lative is guilty of gross misconduct — 
Serious notice should be taken of such acts 
—Pleader concerned, inexperienced, ad- 
mitting his guilt and expressing penitence 
— Offence not viewed with disfavour by 
public He need not be punished so 
severely as he deserves 732 

Power to compromise is inherent in 

Advocates in India— Pleader only autho- 
rized to appear can compromise — Power 
of attorney is nob necessary 1996 

Legal Practitioners’ Act (18 of 1879), 
—S. 25— Advocate of 19 years’ standing 
convicted of criminal breach of trust— 
Offence held grave — Serious notice of 

conduct recommended— But dismissal held 

too grave punishment 717 

36 District Judge’s inquiry on 
resolution of Bar Association declaring 
certain persons touts — Members of Asso. 
mation. as witnesses, stating inability to 


1936 Lahore 

Legal Practitioners’ Act 
say whether they adhered to resolution 
even after considerations before them as 
witnesses— Statement held did not amount 
to repudiation of resolution 382a 

* S. 36 — District Bar Association’s 

meeting resolving unanimously declaration 
of certain persons as touts — Contention in 
inquiry before District Judge that all 
members present were not entitled to 
vote, hence resolution invalid — Matter 
bold domestic concern of Association and 
contending party had n© concern— Hence 
resolution not invalid 3826 

Legal Representative — Liability of — Re- 
medy for wrongful act, which is not mere 
tort but breach of quasi contract, done by 
deceased person— Property misappropriat- 
ed by deceased and added to hia own — 
Suit against his legal representative held 
competent — S. 306, Succession Act, applies 

268fl 

^Legitimacy — Legitimacy is question of 
legal character — Suit for declaration of 
legitimacy is valid 135 

Letters Patent (Lahore), Cl. P— “Sait” 
includes proceedings in insolvency 608a 

Cl. 10 — Order registering decree of 

civil Court as that of Revenue Court- 
Order is not judgment — Letters Patent 
appeal from such order is not competent 

785 

Cl, 10 Appeal — Objection not 
specifically raised before single Judge 
cannot be raised 555^ 

Limitation — Exclusion of — High Court 
rules — Se(»nd appeal — Delay in getting 
copy of trial Court’s judgment permissible 
under S. 5, Limitation Act, though not 
under S. 12 of the Act 1007a 

** -Appeal— Computation of period— 

Exclusion of time iu obtainiug copies-” 
Decree not drawn up within period of 
limitation Time commences to run from 
date on which decree is drawn up 976 

Plea under S. 6, Limitation Act- 
High Court will interfere in second ap- 
peal if discretion is not judicially exercised 

742a 

Condonation of period— Application 
under B. 151, Civil P. 0., is not competent 
when some other provision «of Civil P. C. 
18 available Delay caused by wrong pro- 
secution of such application cannot be con- 
doned under S. 6, ^m. Act 672 

Copy— Person should not suffer for 
delay of copying section— Copying depart, 
ment is not agent of public 660a 
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* Application for restoration of suit 

dismiss^ for default — Art. 163, Limita- 
tion Act, applies — Having recourse to 
S. 151, Civil P. C., cannot help limitation 
— No notice necessary to plaintiff of date 
fixed for hearing after setting aside of ex 
parte decree 495 

** Right to light and air — Obstruction 

to light and air is continuing wrong — No 
period of limitation as fresh period starts 
rnnoing every day 334 

For application of Art. 54, Limita. 

tion Act, allegation of non.execution of 
bnndis is necessary — Defence should make 
clear allegation of limitation in written 
statement 328 

* A executing pro-note in favour of B 

— A selling some immoveable property to 
B and asking him to appropriate sale 
price towards part payment of pro-note — 
Document though unregistered can be 
relied upon as acknowledgment and part- 
payment of liability and can save limita- 
tion of pro-note 2765 

Acknowledgment — Actual amount 

need not be mentioned — Acknowledgment 
of liability written and signed by debtor 
is required 276c 

——Fresh cause of action — Claim barred 
—Only express promise provides fresh 
TOriod of limitation 1646 

* New party — Misdescription — Person 

intended to be sued described wrongly — 
Plaint amended by correcting proper de- 
fendant — Defendant is not new substitu- 
tion within meaning of 8. 22, Limitation 
Act 147 

—Delay in getting copies attributable 
to copying department — Benefit of S. 5, 
Lim. Act, should be given 132ii 

* Copy of judgment applied for — No 

deposit made with application — No de- 
mand by copying department made there- 
for — Preparation of copies not held up for 
want of deposit — Copying charges paid on 
date of delivery — Applicant held entitled 
to deduct whole time for copies 1235 

' Person continuing in possession in 
spite of adverse entry in revenue papers — 
No question of limitation arises 37/ 

Limitation Act (9 of 1908 ), S. 5 — Defi- 
cient court-fee — Application for extension 
of time to make up deficiency not made 
till after about 7 months after its discovery 
— Appeal barred during that time — Mis- 
take of counsel not bona fide — No extension 
should be granted 9855 


Limitation Act 

S. 5 — Application for copy made 

personally to copying department and 
accepted by it without objection and with- 
out demand for copying fee — Endorsement 
by copying department that certain 
number of days have been requisite for 
supply of copy — That number must be 
presumed to have been so necessary — Ap- 
plicant is entitled to deduct that time 
from period of limitation prescribed — 
Appellate Court refusing extension of 
period of limitation errs in exercise of its 
jurisdiction 693 

S. 5 — Delay in copying department 

due to wrong practice — Copying depart, 
ment is cot agent of applicant — Delay in 
filing appeal due to delay in copying de- 
partment — There is sufficient cause within 
S. 5 200a 

S. 5 — High Court does not interfere 

with discretion of trial Court 2005 

S. 5 — Appeal lying to High Court filed 

in District Court — Lower Court decree also 
cot beyond doubt — Respondent also first 
filing his appeal in District Court — Time 
during which appeal remained in District 
Court held should be excluded 168a 

S. 22— Time "requisite” — Applicant 

presenting application for copy with in- 
sufficient payment for costs — Further 
demand for deposit made — Delay of two 
or three days in making necessary deposit 
— No negligence on applicant's part— 
Delay construed as time requisite within 
meaning of 8. 12, Limitation Act, and 
hence excused 10075 

S. 12 — Copying agent is not private 

agent of applicant (FB) 771a 

** S. 22— What is valid application 

stated : A I B. 1935 Lah 625=160 I C 
788 and AIR 1935 Lah 889=160 I C 
897, OVERRULED (FB) 7715 

•• S. 12 — Period between date of pro- 

sentation of application and date on which 
full costs deposited can be excluded if 
deposit is made with reasonable diligence 
as and when required by copying depart- 
ment -.AIR 1935 Lah 625=160 I C 788 
and 4 r R 1935 Lah 889=160 I C 897, 
OVERRULED (FB) 771c 

S. 22 — Application before signing of de- 
cree for copy of it— Period between the day 
of application and day on which copy of do- 
cree was supplied was excluded for appeal 

670 

S. 12’-A applying for copy of judg- 
ment on 4th January 1934 — Copying 
agent making note on application on 9th 
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that A was required to deposit Rs. 10 as 
advance copying fee — Order not comtnnni- 
catedto A— A calling for copy on 16th and 
depositing advance copying fees as required 
— Copy obtained by A on same day 
Practice of copying department not to 
accept advance copying fees till probable 
cost of copying was ascertained — A held 
entitled to allowance of period from 4th 
January to 16tb January as time reqoi- 
site for obtaining copy 6S0a 

S. 12 (2) — Application for copies made 

direct to copying department — Copying 
department is not private agent of appli- 
cant — Delay by it in giving copy cannot 
be attribute to applicant 120a 

S. 12 (j?) — ‘Time requisite’ — No 

negligence or want of bona Odes on part 
of applicant or bis counsel — Delay in 
giving copies due to negligence of copying 
department — Period noted on application 
is to be regarded as 'time requisite' 1206 

S. 14 — 'Care and attention’— -Exer- 

cise of — Deputy Commissioner withont 
taking proper oare filing proceedings in 
wrong Court — He being in position to 
know the correct Court on slightest care 
and attention but not exercising it — His 
case doss not come under 6. 14 and no 
exclusion of time can be granted 857a 

S. 19 — Bond executed in favour of 

some persons having equal shares *— * 
Acknowledgment in favour of only one 
person — Other persons are not entitled to 
benefit of S. 19 6596 

’ 19 — Bond in favonr of persons 

having equal shares — Acknowledgment of 
liability in favour of only one — Obligee 
having benefit of S. 19 is entitled to re- 
cover his share only and not whole 
amount 669o 

Name of creditor and identity 
of debt can be proved afiundc— But for 
seeing whether document is acknowledgl 
ment, extraneous evidence is not permis. 

Bible 6294 

’ S. IP— Question as to whether there 
was acknowledgment by Municipality- 
Entire record of proceedings including 
certain resolution and not merely resolu- 
tion held should be looked into 629s 
; S. IP— Acknowledgment of outstand- 
mg unsettled account is valid 629/ 

—— 5. PP — Payment of part of debt if 
sufficient for extension of time— Fact that 
debt exceeded amount paid can be proved 
Mvandt and need not appear in writing 


Limitation Act 

S. 20 — Payment of part of debt 

“without prejudice” gives fresh limita- 
tion 629c 

S. Omission to record all part. 

ners as defendants according to B. 3, 0. 30, 
Civil P. C., amounts to not naming de- 
fendants and not misdescription under 

S. 22 405 

S. 26 — Permissive enjoyment of 

access and use of light or air for more 
than 20 years — User being not as of right 
there can be no prescriptive right under 
5. 26 9056 

* Arts. 7 and 102 — Motor-driver is 

artisan and household servant within 
meaning of Art. 7 — Suit for wages is 
governed by Art. 7 and not by residuary 
Art. 102 661 

• Arts. 59 and 60 — Money deposited 

with banker and payable on demand — 
Art. 60, Limitation Act, applies for suit to 
recover such money 718 

— 61, 96 and 120 — R and 
borrowing Bs. 5,000 on promissory note 
from J and It — J alone realizing amount 
by draft on J? and N — Suit by J and 2i 
against B and N for recovery of Kupeee 
.7,700 on basis of promissory note — Pay. 
ment by draft alleged to have been made 
on another account — Court holding pay- 
ment to have been made on account of 
promissory note, but decreeing suit in 
favour of At only for half the amonnt on 
ground that J had no authority to receive 
payment on behalf of Af— Decree passed 
on 10th April 1926 and appeal finally din- 
missed on 29tb January 1931 — Af exeout. 
ing his decree and recovering Bs. 1,200 
from iS and N in 1982— Smt by B and N 
in April 1938 against J for recovery of 
Bs. 1,200— Suit held to be governed by 
either Art. 61 or Art. 96 or Art. 120— Suit 

held to be within time whichever article 
applied 747 

Art. 106 — Partnership dissolved by 
death of partner — Suit against son for 
debts due from deceased partner is 
governed by Art. 106 fil4a 

~ Art. 21 s — Hnndi drawn by A in 
favour of B on C — G accepting Hundi but 
getting discharge, from B by executing 
document to him— Suit by 0 against A — 
Limitation runs from date of discharge 
obtained by C and not from date of aooep. 
tanoe of Hundi 6886 

Arts, 120 and Idl— Suit by rover, 
sionera for declaration that alienation by 
sonlsBs.proprietor should not hind them; 
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decreed, subject to proviso that they 
would take possession after death of 
certain widow, on payment of certain 
amount to alienees — Reversioners pacing 
the amount and obtaining possession after 
death of widow — Suit for declaration of 
their ownership to land is not one for 
possession and is governed by Art. 120 

835 

Arts. 120 and 134 and S. JO— Mort. 

gagees of endowed property — Suit for 
their ejectment more than six years after 
dates of mortgages is barred by Art. 120 
— S. 10 or Art. 134 does not apply 784 

Art. 144 — Alienation by manager — 

Suit by minor co.parceners on attaining 
majority for possession of property is 
governed by Art. 144 and not by Art. 44 
or Art. 91 9965 

Art. 152 — No question of knowledge 

of party regarding date of judgment 7425 
Lis Pendens— Sale during proceedings for 
ejectment — Doctrine of lis pendens ap- 
plies — Involuntary sale makes no dif- 
ference 512a 

Mahomedan Law — Divorce — Parents of 
wife securing agreement from husband 
that be would lead respectable life, 

maintain his wife and live in house ap- 
proved by wife and her parents — Wife 
entitled to divorce husband in case of 
default — Agreement is not invalid or 
opposed to public policy — Wife is entitled 
to divorce in case of default 716 

Divorce — Divorce in writing and 

customary form — No notice to wife legally 
necessary 611 

Dower — Dower deed stipulating con- 
dition against relinquishment of any por- 
tion to safeguard wife's interests and to 
avoid underhand dealings — Condition is 
valid and relinquishment without com- 
pliance with such condition is not binding 

8875 

Dower — Onus of proving that dower 

publicly announced was not intended to 
be paid lies on person asserting it 183i 

Dower — Settled dower must be paid 

— That such amount is large or beyond 
means of husband is no reason for decree- 
ing suit for smaller sum • 163e 

—Dower — Merely because claim for 
dower has not formed subject matter of 
suit, right to recover cannot be said as 
not existing 183(7 

Dower — Suit for dower — Mere fact 

that widow does not go into witness-box 
is not circumstance against her 183ft 


Mahomedan Law 

Gift — Undivided shares of agricultu- 
ral estate can form subject of gift — Donor 
and donee related as grandfather and 
grandson — Donor need not physically part 
with possession — Mere intention on his 
part to treat property as that of donee 
and to divest himself of bis own owner- 
ship is sufficient 92a 

Gift — Gift of Mushaa is valid if donor 

has done all that law requires him to do 
to separate himself from property — Tests 
indicated 92c 

Gift — Delivery of possession of any 

part of property makes whole gift opera- 
tive 92d 

Marriage — Minor daughter given in 

marriage by mother in presence of her 
first cousin — Marriage is not void bub 
invalid 683a 

* Marriage — Minor girl given in mar- 

riage by mother in presence of first cousin 
— &it by latter for declaration of invali- 
dity of marriage and injunction — Form of 
decree 6835 

Marriage — Dissolution of — * Wife 

embracing Christianity during subsistence 
of marriage — Marriage is dissolved — In- 
tention of conversion is immaterial 666 

Marriage — Dissolution of — Suit for 

dissolution because of husband's impotency 
— Suit should be adjourned for one year 
to ascertain if the defect can be remedied 

501 

Mushaa — Rigidity of rule has been 

considerably relaxed in British India 925 

MutwalU — Decree declaring person 

as MutwalU is not capable of execution — 
Remedy of MutwalU is not under S. 144, 
Civil P. C. 485 

Religious endowment — Suit for re- 
moval of MutwalU — District Judge in 
appeal can settle scheme under S. 92, 
Civil P. C., with sanction of Collector 3615 

Succession — Daughter is co-sharer 

with brothers in property left by father — 
She is entitled to possession unless her 
claim is barred by some law — Even after 
marriage she retains her possession in such 
property tiU loss of her title by ouster 
and adverse possession — Her residence in 
father's house is in her own right as heir 
and not as a mere visitor to family 978a 

Wakf— Platform reserved as private 

place of worship for Mahomedan tenants 
ofahataisnot public place of worship 

876 

Wakf — Writing not necessary in 

Punjab 283(J 
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Wakf — Burial ground — Wakf may, 

in absence of direct evidence of dedication, 
be established by evidence of user — Evi- 
dence must be of public user 87 

Wakf— Will dedicating property for 

benedt of community — Unequivocal in- 
tention of testator clear — Object held 
dednite and charitable, hence valid wakf 
was created 81a 

Wakf — Property of small value left 

to wakif after wakf — No condition in 
•wakf showing pious intention — Wakf 
mainly for maintenance of dependants — 
Wakif maintaining control oyer income 
during his lifetime— No provision for pay. 
ment of debts — Wakf held not valid 726 
UainteBance — Attachment — Right of 
maintenance in the form of annnityand 
in lieu of share in estate is not exempt 
from attachment 55a 

Martia^e — From long cohabitation the 
presumption of marriage can be raised 

2616 

Uastdr and Servant — Person engaged 
on footing of monthly servant — Month’s 
notice ^ven and service terminated — This 
amounts to only discharge and not dis- 
missal or removal , 663 

Suit for wages— Servant committing 
theft He is not entitled to damages and 
is liable to discharge with notice 581 

* ^“Government servant — Contract of 
service made under Government of India 
hijes — Service is not at His Majesty’s 
pleasure 282 

“^Master’s liability — Master, as agent 
of bank, supporting servant’s loan appli, 
cation fraudulently — Loan was in reality 
for benefit of master’s firm — ^rvant be- 
coming bankrupt and unable to pay loan 

Master held liable for payment due to 

CIS own fraud 2686 

—Temporary employees— Extension of 
pvileges regarding pension. • leave, etc, 
does not raise their status to permanent 
ones One month s notice is sufficient to 
dispense with their services 85a 

*Mmor— Minor suing for getting transac. 
•toon entered by him declared as null and 
▼Old Suit not for getting possession of 
ammoveable property — Court cannot ask 
minors to refund benefit obtained by him 
iwder (iransaption 

•—Next friend agreeing to relinquish 
^im on special oath by opposite party — 

^atbjB only certain method of proof and 
«8-,nqt compromise — Interests of next 


Minor 

friend identical with minor — Sanction 
under 0. 32, R. 7, Civil P. C., is not neces. 
sary 235 

’^Mortgage — Formalities — Property at 
one place and transaction at another — 
Law of \ex loci contractus determines 
forum of transaction 9466 

** Unpaid balance of mortgage consi- 

deration in hands of mortgagee cannot be 
attached in execution of decree against 
mortgagor as debt due to mortgagor 727 
Suit for redemption — Mortgagors ap- 
pearing before Collector and requesting 
him to stay further proceedings — Collector 
refusing request and proceedings ordered 
to be consigned to record room — No order 
on merits passed — Subsequent suit for re- 
demption more than one year after Col- 
lector's order— Art. 14, Lim. Act, held did 
not apply 692 

Costs of suit — Prior mortgagee suing 

his mortgagor impleading puisne mort- 
gagee — Puisne mortgagee contesting claim 
— Costs can be saddled on puisne mort- 
gagee 607 

Sale of property in execution of mort- 
gage decree — Sale taking place after 1st' 
April 1930 — 0. 34, R. 5 as amended com- 
ing into force on 1st April 1930— Amended 
law applies — Judgment. debtor can set 
aside sale before its confirmation 5626 

Charge — Distinction between — 
Charge creates right jus ad um — Mort. 
gage creates right in rem— Difference bet. 
ween charge and mortgage is very slight— 
Charge restricts right to specific fund on 
property If personal liability is created 
charge amounts to mortgage 4826 

*~~I°terest — Suit under 0. 34, R. 6, 
Civil P. C. Claim for personal decree for 
principal amount barred by time— Interest 
for six years preceding suit cannot be 
passed 

““^luitatle—Essentials of — To estabT 
lish a mortgage by deposit of title, 
dwds. It is necessary to prove (1) a debt, 
12; a deposit of title-deeds and (8) an in, 
tention that the deeds shall be security 
for the. debt 2516 

Equitable— Creation of — Title-deeds 
must be documents creating title and not 
merely evidencing title 251o 

^ Equitable Deposit of jamabandi 

i oquitable mortgage is created 
—Equitable mortgage sought to be created 
by deposit of receipts and mutation copies 
Clear evidence that no better .doonmenb 



40 


Subject Index, 1936 Lahore 


Mortgage 

available is necessary — Receipts must 
definitely relate to property to be charged 

251d 

Redemption — Person purchasing 

equity of redemption with full knowledge 
of mortgage in which term of redemption 
is fixed as 25 years — Term by itself is not 
clog on equity of redemption 1685 

Redemption — Part of principal money 

made payable by mortgagee to another 
forthwith and mortgagor entitled to re. 
deem within 20 years — Actual payment 
made subsequently and not forthwith — 
Mortgagor is entitled to redeem within 20 
years from date of payment l68d 

Sale of mortgaged property in execu- 

tion of mortgage decree — Rights of mort- 
gagee are not extinguished 153a 

Suit by prior usufructuary mortgagee 

auction. purchaser for possession of mort- 
gaged property as of right — He has claim 
over puisne mortgagee — Full court-fee 
need not be paid even if suit is on footing 
of mortgage 1535 

Equitable mortgage — Letter offering 

title-deed as security — Title-deed not ac- 
cotbpanying letter — Held, letter did not 
create equitable mortgage and was not 
compulsorily registrable 65 

Recitals — Borden of proof — Mort- 

gagor stating in mortgage-deed that they 
have proprietary right in land mortgaged 
and that they are entitled to make the 
mortgage — Suit on basis of mortgage — 
Mortgagors denying proprietorship in land 
on date of mortgage and contending that 
they were not entitled to make it — Onus 
is on them to prove that their statements 
in mortgage-deed were untrue 60a 

- —Mortgage with possession — Mortga. 
gee's suit against lessees of mortgagor for 
rent — Decree — Failure to execute decree — 
Mortgagee was in position of lessor, hence 
held responsible for execution of decree 
though lease effected by mortgagor 42a 
• Interest — Mortgage with possession — 
Mortgagee to take income in lieu of inter- 
est — Balance to be paid by mortgagor — 
Compound interest chargeable. if failure to 
pay as stipulated — Income of property in- 
sufficient to cover interest — Mortgagee’s 
failure to inform mortgagor accordingly — 
Mortgagee held not entitled to compound 
interest 425 

Municipality— Powers of — Municipality 
can exercise powers conferred on it by 
Act — Municipality cannot bind itself by 
contract beyond its scope 296a 


Murder — Weapon used to break every 
limb— Case is of murder 233a 

Negotiable Instruments Act (26 of 
1881), S. 93 — Cheque dishonoured — Failure- 
by assignee of cheque to give notice of 
dishonour to endorser — Endorser is dis- 
charged from liability TSS- 

**Notice — Document relating to immove- 
able property executed at Delhi — Regis- 
tered at Lahore under S. 30 (2), Registra- 
tion Act — Notice will take effect only 
when memorandum is filed in Registrar's 
office at Delbi.under S. 51 of the Act: 482a 

Onus of proof — Evidence of both parties 
considered by Court — Question of onus is- 
of DO particular importance 1016a 

Partition— Transfer — Partition is trans- 
fer 220a 

* Court should pass decree in favour 

of all co-sharers whether plaintiffs or de- 
fendants — It cannot make payment of 
conrt-fee condition precedent to passing of' 
decree in favour of defendants la 

Final decree in partition suit — Exe- 
cution by defendant — Defendant need nob- 
pay court-fee to have his share separately 
allotted to him (Obiter) lb 

Partition Aot (4 of 1893), 5. 4 — Un- 
divided family does not mean only joint- 
Hindu family — Person belonging to un- 
divided family can claim advantage of 8. 4 

291a 

S. 4 — “Transferee” includes auction- 

purchaser— S. 4 affects auction.purobaser 
also 291&- 

Partnership — Minor partner not contri- 
buting capital, labour or skill — His guar, 
dian receiving separate wages for his- 
labour — S. 239, Contract Aot, implies- 
personal labour of partner — No valid part- 
nership 831a 

Accounts — Principal and agent — Ren- 
dition of accounts — Suit for— Plaint recit- 
ing D as agent of firm — Firm having na 
legal existence — X, one of partners, alone.' 
not entitled to claim rendition of accounts- 
from D — Plea of return of documents, re- 
lief incidental to rendition of accounts, nob- 
granted 881(2 

■ Firm is not person — One firm oannob- 
become partner in another firm 514o 

Suit for dissolution and accounts ““ 

How effected 458a- 

Suit for dissolution — Appointment of 

Commissioner— Dispute regarding posses- 
sion of account books — Court should de* 
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Partoership 

cid© on evidence — Coramissioner is only to 
examine accounts and settle them 458i 

Partnership dissolved — Notice of dis- 

solution not given — Person having dealing 
with undissolved firm advancing money to 
partner in the name of firm — Such person 
not having any notice of dissolution — Ee- 
tired partner is also liable for such advance 
— Notice on old customer and new cus- 
tomer, difiference between 316 

* Suit for accounts — Partnership dis. 

solved — Account-books in possession of 
person claiming accounts — Such person 
can lay suit for accounts 146 

* Arbitration — Partnership unregis- 

tered — Partners referring to arbitration— 
S. 69 (l), Paitnersbip Act, excludes “snits'’ 
by unregistered firms — Application by un. 
registered firms under Scb. 2, Para. 20, 
Civil P. C., is not excluded by the provi- 
sions of Partnership Act 136a 

—Dissolution of — Application to arbi- 
tratjon for dissolution of paitnersbip of 
unregistered firm under 8 . 69 '(3) (a) — 
Provisions of S. 69 (l), Partnership Act, 
do not affect proceedings of dissolution 


!^ 39 dlution — Firm canook become 
partner in another 6 rm — Suit (or dissclu* 
tioo'^Deolaration of partoers mftde~ Suit 
cao proceed though ongioally plaintiff 
described themselves as &rm 76a 

Partnership suit in name of 6 riD can 
?^®~®bare 8 of partners cao be detenniDed 
in such suit 735 

^“Suit for accounts — Preliminary decree 
Court may determine accounting party 
“Court may instruct to facilitate and re- 
gulanse account 73 ^ 


Part Performance— Sale.deed of a hoi 

not registered — Purchaser put in possi 
mon— Document could be admitted in e 
denco for collateral purposes— Transfer 
Prepay Act not applicable to Punjab 
Doctrine of part performance is applica! 
to Punjab 3 

Applicability — Doctrine applies 
lease — Previous lessee in possession 
land under lease and regularly paying u 
-rSuit by subsequent lessee to dispossi 
bim does not lie 

Proper — Appeal — Appeal can be oc 
against decree as a whole and not 
orders which are not decrees 


Penal Code (48 of 1880), S. 99 — BaiUff 
entering house with party and breaking 
open kothi of grain to attach grain of 


Penal Code 

judgment-dobtor — No right of private de- 
fence arises 851 

S. 193 — Hearsay statement recorded 

by Magistrate cannot be made subject of 
prosecution 8286 

iS. 211 — Giving evidence does not 

amount to institution of proceedings 828(7 

Ss. 302134, 304-1 and 460 — Number 

of persons jointly entering bouse at dead 
of night with intention to abduct woman 
and after some of them having mortally 
wounded inmates by lethal weapons quit- 
ting house by scaling courtyard wall— 
Offence is under S. 460 and not under 
S. 302/34 or 304-1 911 

S. 302— Sentence — Two accnsed 

equally guilty — One sentenced to death 
and another to lesser penalty — Appeal by 
both— That one is given only lesser penalty 
is no consideration for commuting extreme 
penalty of other S41e 

—Ss. 304, 826 — Accused hitting de- 
creed with causing \pcified. wound od 
left forearm with compound fracture of 
both bones— Death found to be due to 
gangrene — Conviction under S. 304 cannot 
be upheld — It should be altered into one 
under 8 . (826 8336 

S. 307 — Accused drunk and on pro- 
vocation inflietiog slight injuries with 
sharp edged weapon— Offence held to be 
under 8 . 324 and not under S. 307 9146 

S. 330 — Sentence — Difference bet- 


ween Ss. 823 and 380 — Beating person to 
extort confession from him is serious 
offence — Offence under 8 . 830 is and can 
be seldom proved— Courts should pass 
deterrent sentence 471 

S. 366.A — Offence under— Resem- 
blance with 8 . 862 — Offence under 
8 . S 66 -A is continuing offence 850 

Ss. S76, 377 — Cases should be tried 
by Magistrates with B. 30, Criminal P. C.» 
lowers 256a 

_ S. 377 — Crime committed with 

viol0DC6“S$Dt6no8 o( whippiDg in additioi^ 

t^nal servitude is proper 2566 

S.409 — Accused charged under S. 409 

It is Dot opoD to him to. put. a dofenoa 
that prosecution have failed to prove 
ombezzlemeDt of particular sum with 
which he is charged, although they have 
succeeded in proving embezzlement of 
other sums — Such defence cannot hold 
good 907 

PenaioM iot (23 of i87l), 5s. 4 and li- 
ft applies not only to political but to all 
pensions 066 
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Pleading — Party cannot approbate and 
reprobate — Two interdependent conditions 
in deed — They become operative from 
same date 168^ 

Particular passage should not alone 

be looked into to determine nature 37c 
Possessory Suit — Plaintiff in possession of 
property — Defendant having no right 
therein contesting plaintiff’s right to be 
manager — Suit for declaration by plaintiff 
and to restrain defendant from interfering 
with bis possession must be decreed 2^1a 
Practice — Appeal — Technical defect — 
Presenting of appeal amounts to acting on 
behalf of appellant — Person presenting 
appeal must be duly authorized 195o 

Appeal — Technical defect — Presents. 

tion of appeal by clerk — Pleader must 
have signed it and authorized his clerk to 
present it — It amounts to presentation by 
himself — Person cannot be clerk or agent 
when he only signs memorandum of appeal 

195i 

■ - Appellate Court — Evidence already on 
record — Appellate Court can itself weigh 
and discuss it and need not remand case 
for finding on such point 2136 

Court-fees — Time fixed by lower ap- 

pellate Court already expired and appeal 
dismissed for want of payment of court, 
fees— High Court, even then, can extend 
time 909 

Death of parties — Number of parties 

very large — Death of some of them — 
Appeal pending long and no negligence in 
applying for substitution of legal represen. 
tatives — Delay in bringing on record legal 
representatives of deceased held should be 
excused 710a 

Duty of Court— Court must administer 

law as it stands 183f 

Duty of Court — Party becoming of 

unsound mind during pendency of suit — 
Court should appoint next friend to protect 
bis interests 76 

Evidence — Document — Production of 

— Party relying should produce proper and 
certified copy — Sending for records from 
other departments or offices wholesale as 
evidence is no correct procedure — Court 
must give opposite party fullest oppor. 
tunity of rebutting such fresh evidence 

9336 

— Evidence — Certain question put to 
witness objected to by other side — Court 
should record such question and give its 
ruling whether it is allowed or disallowed 
—It cannot allow it subject to objection 

183a 


Practice 

Evidence — Trial Judge should see that 

scandalous matters are not introduced into 
record unless they are relevant for proper 
decision of case 1836 

Hearing — Header adjourning cases — 

Getting order signed by Judge not seised 
of case — Practice is wholly irregular and 
should be immediately stopped 1000a 

Inconsistent pleas — Litigants cannot 

be permitted to take up inconsistent pleas 
to suit tbeir own purpose 186 

Judgment — 'Consigned to record room’ 

means ‘dismissed* 388a 

Mixed question of law and fact cannot 

be raised in appeal for first time 1926 

New plea — Question as to when cause 

of action arises is mixed question of fact 
and law 629a 

New plea — Highly technical point not 

raised in Courts below and in grounds of 
appeal — High Court can disallow appellant 
to raise it in second appeal — But if ques- 
tion is of importance and one purely of law 
apparent on face of record High Court 
may allow argument on it 612c 

Pleader telling Court that be has no 

instruction, tantamounts to default of ap. 
pearance by party 10006 

* Power of Court — Person on whose 

behalf suit is instituted becoming of un. 
sound mind during pendency of suit — No 
finding that suit was not properly insti- 
tuted — 0. 32, Br. 2 and 16, Civil P. C., do 
not apply 7a 

Procedure — Judge raising point 

against plaintiff neither pleaded nor proved 
— Procedure is unjustifiable 887a 

Procedure — Court is entitled to exa- 

mine and cross-examine witnesses to get 
at truth 887o 

Procedure — District Bar Association’s 

resolution declaring certain persons touts 
— Inquiry by District Judge— No opporl 
tunity given to persons to show cause 
against passing resolution — Persons held 
not entitled to be heard before Association 
under any provision of law 382c 

Procedure — Defendant filing written 

statement — Witnesses summoned but not 
examined — Defendant taking up new plea 
of defence going to root of case — Plea 
should be allowed — High Court can inter- 
fere under 8. 107, Government of India 
Act, when plea is not allowed — Rules of 
procedure ancillary to object of adminis- 
tering justice 141a 

Procedure — Record of Court not of 

Small Causes and in headquarters — Appli- 
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Practice , 

oation for copy should be to district copy. 

ing agent 

Relief— Both parties overstating res- 
pective claims is not sufBcieot to defeat 
plaintiff's claim _ 673c 

Remand— Preliminary objections not 

decided by Court remanding case— Objec- 
tion can again be raised in appeal 564<i 

Remand — Objection as to onus being 

wrongly placed by trial Court taken in 
memo of appeal but not pressed in argu- 
ments — Parties having produced all evi- 
dence — No remand in second appeal 469c 

Restoration of proceedings — Review — 

■Court cannot set aside its own judgment 
on reconsideration of same materials 3016 

Revision — Appeal incompetent under 

O. 47, R. 7, Civil P. C. — It may be treated 
as revision SOla 

Revision — Arbitration — Award — 

Binding nature of — Cases arising out of 
arbitration form class by themselves — 
Aggrieved party cannot have recourse to 
ordinary remedies by revision or appeal 

301d 

'’'“Revision— Powers of superintendence 
—High Court can interfere in judicial 
-matter 1416 

Second appeal— Lower Court deciding 

‘Question of title on inadmissible evidence 
and other evidence — Case can be remanded 
■for fresh finding on other evidence or High 
Court can itself arrive at finding 7886 

Second appeal— Finding of fact — Suit 

■for setting aside alienation by widow to 
raise money for litigation— No clear find- 
•ing as to whether funds with widow were 
insufficient to meet expenses of litigation — 
Finding is not one of fact 986 

'Some defendants contesting claim — 
Others confessing judgment — Plaintiff 
«ho^d be given advantage of the con- 
■fession 

; Transfer of suit— Transferee Court 

informing pleaders of parties of new date 
Pleader intimating to Court in- 
ability to appear in transferee Court— 
Court should inform parties as well 560 
Preoedents-Punjab— Courts in Punjab 

■should as far as possible follow case law 
in Punjab when it is nniformand based on 
«oand legal principles 6126 

■ — ;-Conflioting rulings— Method of appli. 
•cation- Only cases which really touch 
matter under consideration should be cited 

sole 

is bound to follow Privy Ooun- 
w ruling — He cannot follow ruling of his 


preference to Privy 
though High Court 


Precedents 
own High Court in 
Council ruling even 
ruling is given subsequent to Privy Council 
ruling 183c 

Pre-emption— Suit for — Transfer wbe- 
ther sale — Person executing agreement in 
favour of certain persons in consideration 
of their financing and helping in carrying 
on litigation in respect of certain land, to 
transfer portion to them in event of being 
successful — Laud so transferred subse- 
quently — Transaction amounts to sale and 
is subject to right of pre-emption 612(i 

Limitation— Suit by one pre-emptor 

claiming superior right against another— 
Art. 120, Lim. Act, applies 503 

Owner of agricultural estate — Con- 

of agricultural land into building 


version 

site — Owner is deprived of all privileges 
which be previously enjoyed 202a 

Notification excepting land within 

Municipal limits from right of pre-emption 
— Notification covers land brought within 
Municipal limits after notification 145 

Appeal — Land valued (or jurisdiction 

at less than Bs. 5,000 — Decree for pre- 
emption on payment of more than Rs. 5,000 
— Appeal lies to District Judge and not to 
High Court 133 

Cause of action — Plaintiff merely 

alleging in plaint that he has right of pre. 
emption without specifying grounds of his 
claim— Grounds specified in replication — 
Pleading taken as whole discloses cause of 
action with sufficient clearness 35a 

Preliminavy Decree — Subsequent order 
dismissing suit in default is illegal — But 
such order once passed cannot be ignored 
unless set aside 875a 

Order dismissing suit in default — 

Order though illegal must b© set aside 
expressly Order appointing Commissioner 
and for final decree does not amount to 
order Betting aside order for dismissal in 
default 8756 

PreBcription— Possessory title — Cutting 
of grass from barren land does not amount 
to exclusive user or possession 669 

Principal and A^eni — Act of agent rati- 
fied after limitation period — Ratification 
has no effect 321 

— j Duties and liabilities of agent — 
Director of bank acting as agent — Suit 
against him is governed by Art. 90, Lim. 
Aot 268a 

Private Defence — Extent of right held 
exceeded 28d 
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**Priyy CoDOcil — Leave to appeal — 
Company wonnd up by order of Court on 
petition from creditor of company — 
Application for leave to appeal against 
such order — Application not disclosing 
name of any respondent — Application is 
bad in law and should be dismissed — (Per 
Full Bench: Tek Chand, J. contra) 

(FB) 322 

pFomissory Note — Place speci&ed — Pro- 
notes in North India are generally made 
payable at specified place — Name of parti- 
cular town is sufficient 799a 

Presentment is necessary — Plaintiff 

must show that by non-presentment either 
party does not suffer 7996 

Assignment — Pro-note can be orally 

transferred in Punjab 547 

ProTinoial InsolYency Aot (8 of 1920), 
Ss. 3 and 5 (2) — S. 3 does not exclude 
extraordinary civil jurisdiction of High 
Court 6086 

S. 3 — S. 3 does not take sway juris- 

diction of High Court to transfer of insol- 
vency proceeding to itself " 608e 

S. 4 — Gift of email portion of pro- 
perty effected more than two years before 
adjudication — Property of insolvent worth 
great deal more on date of gift and debts 
in insolvency subsequently incurred— Gift 
cannot be deemed to be fraudulently made 

593 

Ss. 4, 68 and 76 — Beceiver in insol- 

vency mortgaging to creditor, occupancy 
rights belonging to insolvent after bis dis- 
charge — Insolvency Judge setting aside 
mortgage, holding that Receiver had be- 
come functus officio — District Judge 
on appeal, although holding that act of 
Beceiver was ultra vires, setting aside 
order of Insolvency Judge, holding insol- 
vent’s appeal to be barred by time — 
Second appeal held incompetent — Applica- 
tion by insolvent held fell under S. 68 and 
as such S. 4 held inapplicable — High 
Court, however, held entitled to interfere 
in revision under S. 75 — Act of receiver 
being ultra vires and mortgage being with- 
out sanction of Court, mortgage held liable 
tO'be set aside 502 

Ss. 6 and 9 — Petition by creditor on 

ground that debtor has executed collusive 
mortgage-deed — Petition filed within three 
months of the date of execution of the 
deed — Petition returned by Court on 
ground of its being not accompanied with 
mortgage-deed — Petition re-filed within 
two weeks along with necessary documents 
as directed but dismissed as filed more than 


Provincial Insolvency Act 
three months from date of mortgage-deed 
— Order dismissing petition held to be 
erroneous — Practice of Courts in Punjab 
returning plaints and other similar docu- 
meets when not accompanied by necessary 
papers deprecated 591 

S. 5 (2) — "Subject as aforesaid." 

meaning explained 608a 

* S. 9 — Debt not in existence on dato^ 

of alleged act of insolvency — Such creditor 
is not entitled to maintain petition under 
S. 9 800 

S. 19 — Date of hearing is to be fixed 

after date of admission and not neces- 
sarily on same date 8856 

S. 24 — Petition by person claiming 

to be creditor — Other creditors can con. 
test petition on ground that petitioner is- 
not creditor at all 499* 

S. 28 ( 4 ) — Adjudication of Govern- 
ment servant annulled — Beceiver not- 
availing of S. 28 (4) — Creditor can pro- 
ceed against salary acquired subsequent to 
annulment 7616 

* S. 28 — Defence of want of sanctiott 

not taken in lower Court — Objeotioa 
deemed to be waived and cannot be- 
presse^ later .. 286a 

5. 37— Annulment of adjudication — 

Court must pass order vesting property ia 
some one — In absence of order property 
reverts to insolvent 56B 

■ S. 42 — Insolvent young man of 20 
and carrying on business with father — 
Absolute discharge held could not be* 
granted merely on this ground 381 

S. 42 (i) (/) — Mere speculation doea 

not disentitle insolvent from claiming dis- 
charge 840 

S. 63— Secured creditor giving proof 

for whole debt and actually receiving, 
dividend on whole debt — Cr^itor relin- 
quisbes his security 690 

S. 70 (oa amended by Act 9 of 192^ 

— Enquiry under S. 69 — Notice to insol- 
vent is not necessary 871b 

S. 76 — Enquiry under S. 69 of offence 

committed by insolvent— Order recording 
finding passed under S. 70 is appealable 

871a. 

Provinoial Small Cause Courts Aot (9 of 
1887), S. 17 — Court has discretion to 
allow time to deposit security by defen- 
dant — Defendant cannot postpone deposit- 
ing of security indefinitely 140a 

S. 25 — Transfer by District Judgo 

under S. 24 (4), Civil P. C., from Court 
invested with Small Cause Court powers^ 
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Frovinoial Small Caose Courts Act 

bat succeeded by Court not Tested with 
Small Cause Coart powers to another 
similar Coorb — Transfer does not give 
jarisdiction to try such case as Small 
Cause case — Order passed on transfer is 
appealable 983 

Art. fi— Co.sbarers transferring right 

to recover rent— Transferee bringing suit 
against other co-sharer for recovery of 
rent realized by him — Such suit is main- 
tainable in Small Cause Court 377 

Art. 31 — Suit for recovery of balance 

of price of sale — Mere notice to go into 
accoants is one for accoants within Art. 31 

557 

Art. 35, Cl. (it) — Suit to recover 

money in respect of which offence nnder 
S. 379, 1. P. C., is committed — Snit is un- 
classed one and falls within Art. 35, Cl. (ii) 

798 

Punjab Alienation of Land lot (13 of 
1900), 5. 3 — Gift of land to bona fide 


Punjab Colonization of Govt. Lands Act 
Government — Gift by her to her daughter 
— Sanction of Commissioner obtained — 
Beversioner cannot contest gift 349 

Punjab Courts Act (6 of 1918), S. 41 — 
Question of succession not decided on 
merits but on analogy — Certificate is not 
necessary 920(2 

S. 41 — Certificate can be amended 

where point is omitted by District Judge 
through oversight 687a 

S. 41 — Question of custom not 

depending upon any conflicting evidence 
but only on interpretation of Customary 
law of District— Necessity of certificate 
under S. 41 held doubtful {Quaere) 6606 

■ 5. 41 (3) — Custom or usage need not 

be confined to agricultural custom only 

6496 

Punjab Land Reyenue Act (17 of 1887). 
S. ^—Presumption applies to records of 
current settlement 453 a 


religions and charitable purposes — Bona 
fides should be decided by civil Court — 
Sanction by Deputy Commissioner is not 
necessary 229 

S. 6 — Mortgages existing on property 

before coming into force of Act— Mort- 
gages carrying no interest — Subsequent 
deed after Act to same mortgagee purports 
to create charge but interest payable 
under it — Third mortgage held to be 
no fresh mortgage but only additional 
charge on property and did not contra- 
vene provisions of Act 225 

-S. 16 Decree — Execution — Decree 
nullifying Act of legislature should not be 
passed by Court— Land of agriculturist 
could not therefore be sold even in execu- 
tion of mortgage decree under S. 16 845 

, (^)“' Decree' or 'order' includes 

decrees or orders' and land cannot be 
leased for aggregate period exceeding 20 

. 5456 

T "ovisions mandatory — 
^igh Court is not empowered to extend 
time UDoer them 8576 

Punjab Colonization of Goyernment 
Lands Act (6 of 1912), S. IS-Agi^mant 
to have mutation when proprietary rights 

are acquired — Agreement not declaring 
tight not previously existing - Agreement 
does not require registration 576a 

~S. ^-Agreement to have mutation 
of proprietary rights is valid 6765 

j — Ss. 19 and 31 (a)-Widow of ocou, 
paucy tenant allowed to succeed by 


lu recora oi 


^ — 

Subsequent declaratory suit — Cause of 
action arises when plaintiff feels aggrieved 
and not from date of entry— Suit is gov. 
erned by Art. 120, Lim. Act 87e 

; S. 45— Entry in record of rights 

in favour of defendants — Any person 
aggrieved by it can file suit under S. 42, 
Specific Relief Act 

- S. 227— Direction to institute suit in 
Berenuo Court — Eecord coosigoed to 
record room Question of application of 
S. 10 does not arise 5896 

and (^)— Sub-s. (1) is not 
MdtrolM by sub.s. (2)— S. 10 appUes only 
if there is determination by Revenue Court 
to decide question of title itself, and suit 
18 iDstitutod ID thst Court 589a 

Puniab Municipal Act (3 of 1911), Ss. 18, 
56 (g) and 169 (p)-Power8 of disposal 
given by these sections — Agreement 
rMtricting rights of Committee is ultra 

29fiA 

——5. 49— Suit for injunction— Notice 

when necessary-Snit originaUy framed 

for temporary injunction but later amen. 

injanotion is not bad for 
want of notice jqqq 

7 by resolution 

connoting to exempt certain market from 

fW.f f “0^ observed— 
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Punjab Municipal Act 

to determine whether proper notice was 

given or not 144/< 

* Ss. 64 and 66 — Word " tax ” in S. 84 

and word "assessment” in S. 86 mean 
respectively tax and assessment under Act 
— Word *' liability” in S. 86 means liabi- 
lity to pay particular tax imposed — Where 
tax and assessment are ultra vires of Act, 
jurisdiction of civil Court is not barred — 
Words taking away civil Court’s jurisdic. 
tion should be plain and capable of no 
other interpretation 972a 

S. 121 (5) — License granted on 

express condition of licensee doing certain 
things — Failure to comply with these con- 
ditions is in itself a breach of license : 1011 

Ss. 172 and 232 — Municipal Com- 

mittee granting by resolution sanction to 
build platform — Sanction acted upon and 
platform built— Later Deputy Commis- 
sloner under S. 232 suspending resolution, 
and Committee serving notice under S. 172 
— Notice held invalid and summary pro- 
cedure unjustifiable 689 

S. 172 — Municipality entitled to 

remove encroachment built without per- 
mission — No applicability of Art. 146.A, 
Lira. Act, to acts of removing encroach, 
ment — Aggrieved party can bring suit for 
damages and not for injunction 182 

S. 193 {as amended by Act 3 of 1933) 

— Undoubted right of owner of land to 
erect building thereon restricted by S. 193 
— S. 193 does not create any vested rights 
by granting sanction to owner to erect 
buildings 983a 

S. 193.A (as amended by Act 3 of 

1935)— Plan of building sanctioned — Muni- 
cipal Committee is empowered to modify 
such plan at any time before completion 
of building but not after completion : 9836 

Ss. 195 and 3 (5) (o)— Repairing 

walls of shed and putting roof thereon is 
not beginning, erecting or re-erecting, nor 
amounts to material alteration 7026 

Ss. 105 and 225— Jurisdiction of civil 

Court to give relief to persons aggrieved 
by order ultra vires, arbitrary, oppressive 
or capricious is not ousted 572 

S. 195— S. 195 applies to notified area 


of Karnal 144a 

Punjab Municipal (Executive Officer) 
Act (1931), S. 6 (2) and (4)— Contract for 
putting up poster on wall affects immove. 
able property — Poster affixed to wall is 
not moveable encroachment — Executive 
Officer cannot enter into such contract 
without sanction of Committee 177 


Punjab Opium Smoking Act (6 of 1928)» 
Ss. 5 and 2 (6) — Three-storeyed building 
— Different tenants occupying different 
storeys — Finding of Chandu in third storey 
— Presumption under S. 5 held not appli. 
cable to tenants occupying other two 
storeys 913 

Punjab Pre-emption Act (1 of 1913), 
S. 3 (5) — Sale of insolvent’s property by 
Official Assignee does not amount to act in 
execution of order of Court — Sale is sub- 
ject to right of pre-emption 356 

S. 11 — Decree-holders applying for 

attachment of house purchased by judg. 
ment-debtors — Pre-emptor in pre-emption 
suit pre-empting sale of that bouse and 
depositing price of pre-emption in Court — 
Decree-holder held could not attach sum 
in custody of Court 6986 

Ss. 15 and 16 — Law of pre-emption 

deals with three kinds of immoveable pro- 
perty — Right of pre-emption differs in 
respect of them — It indicates that urban 
immoveable property is placed on different 
basis than other two 2026 

S. 15 (6) — Cognates of vendor can 

pre-empt — Preferential pre-emptor takes 
away right of subsequent pre-emptors : 477 

S. 16— Owner of urban immoveable 

property is not entitled to pre-empt the 
sale of agricultural land within limits of 
Multan town 202c 

Punjab Redemption of Mortgages Act 
(2 of 1913), S. 12 — Co-sharer mortgagors— 
Co-mortgagor redeeming property — Other 
co-sharer proceeding under the Act — Co- 
sharer held not mortgagee and he could 
not claim adverse possession 290a 

Punjab Regulation of Accounts Act (1 
of 1930) — Applicability {Obiter) 4696 

S. 2 (5)—" Creditor ” admitting to 

have advanced several loans even before 
1931 is “creditor” 469a 

S. 3— Costs allowed — Appeal there- 

from — Court-fee is necessary 469(i 

Punjab Relief of Indebtedness Act (7 of 
1934) — Scope — Rights already lapsed can- 
not be revived by subsequent enactment 

8426 

S. 6 — Provisions of Act apply only to 

suits pending or filed after passing of Act 
— Appeal is not included within scope of 
S. 6 6786 

Ss. 6, 35 and 69— Provisions of S. 6 

do not apply to part 8— Property belong, 
ing to judgment-debtor attached Judg- 
ment-debtor can before sale has taken 
place raise objection even in appeal that 
property is not liable to attachment and 
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Pimiab Relief of Indebtedoesfi Act 
Bale — Coart dismissing objection and refus- 
ing to apply provisions of the Act — It 
fails to exercise jurisdiction vested in it 
by law 574 

S. 3d — Scope — Applies to non-agri- 

oultarists also 843c 

S. 34 — Warrant of arrest issued 

before commencement cannot be executed 
after commencement of Act 150 

Fuoiab Sikh Gnrdwaras Aot (8 of 1925), 
Ss. 2 (a) and 16 (2) (iii) — Udasis or 
Almast Dbuan are not Sikhs — Dbaramsala 
founded by Udasi is not Sikh Gurdwara 
under provisions of S. 16 (2) (iii) 924 
—~-S. 5 — Tribunal must decide peti. 
tinner’s right — Bight of objector decided 
incidentally — Deciding objector’s right 
without pronouncing upon petitioner’s 
right is not correct 643 

' Ss. 5 and 10 — Petitioner not having 
any right, title or claim to property in 
dispute — List of objectors published under 
8 . 3 — Tribunal cannot examine or adjudi. 
oate on claims of objectors — Petitioners 
establishing lesser right than claimed — 
Tribunal can declare and define extent 
Oi right 623a 

7 Institution commemorating 
memory of Guru Arjan Deo, and his mira- 
used for worship predominantly 
by Sikhs is Sikh Gurdwara 936a 

• 7“~Dhirmalis are Sikhs 9366 
^ No direct and clear proof of 
establishment of institution — Inferences, 
warranted by circumstances and also those 
Mawn by Courts in similar oircumstances 
)n other cases should be taken into con- 
6 iQ6rAtioQ 825ct 

Gurdwara— Mere fact that 
Granth Sahib is read in institution does 
not make that institution Sikh Gurdwara 

(ri'O-Petftion 
s f ’ (l^—Mere recitation of Granth 
Bahib does not convert institution into 
Sikh Gurdwara — Institution must be 
proved to be established for use by Sikhs 
for pub 10 worship— Institution found to 

be merely coUege of Udasi fakirs— Travel 

langar-Granth 

8 and 16 (^)-Holding Granth 

institution a 
^~Any heteditary offioe-hol^r 

present petition ■ 6754 


Punjab Sikh Gordwaras Act 

S. 8 — Hereditary ofiSce-holder — Office 

devolving before January 1920 according 
to hereditary right or by nomination — 
Person who becomes mahant is holder of 
hereditary office 6756 

Ss. 8 and 7 (l) — Person describing 

property as private one and not claiming to 
be hereditary office-holder is not entitled 
to file petition under S. 8 213a 

S. 10 — Intention of Act was that 

tribunal should decide whether Gurdwara 
did or did not own property in petition 
under S. 10 939a. 

S. 10— Petition under S. 10 — Tri- 
bunal can also decide and declare claim 
on behalf of Gurdwara when it is estab- 
lished by evidence 9396 

iSs. 10 and 85 (2) — Tribunal declaring 
certain institution to be Sikh Gurdwara 
and certain property to be appended to it 
-It is not empowered to pass order as to 
persons by whom institution is to be 
managed 347 

S. 10 — Petitioner putting up claim 

that Don-applicant has no right— Non- 
applicant not putting any claim— Peti- 
tioner’s claim based on his right of 

ownership— Right not established— Tri. 
bunal cannot determine non-applicant’s 
right 645 

— — S. 16 {2) {iii) Sikh Gurdwara — 
Burden of p^f is on petitioner 822a. 

S. 16 (5) {iii) Public worship — Iso- 
lated statements in muafi inquiries indica- 
ting public worship should not be laid 
much stress on 8226 

’ ■$. 16 {2) (tit) Sikh Gurdwara — 

Institution built by Hindu Udasi Sadh— 
Founder and his descendants living there 
with fami ies-Eharas but no langar kept 
for travellers— Mere fact that Granth 
was kept and recited in institution held 
not sufficient to establish institution Sikh 
Gurdwara 323“ 

• f”‘)~I^iiaramsala not public 

institution but private property of Udasi 

fraternity— Dharmasala rebuilt by Sikhs 
but continued to be managed by heredi. 
tary mahants— Merely because worship 
has been Sikh, subsequent to rebuilding, 
it does not become Sikh Gurdwara 676o 

S. 26 {2) (6)— No evidence that insti- 
^on IS established by Sikhs for worship 
“^ra^s containing no reference to wor. 
shi^Pact^ that Sikhs donated to the 
institution IS not sufficient to establish the- 
lUBtibUtion ds Sikh Gmdw&rd 216’ 
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Panjab Sikh Gardwaras Act 

S. 25-A (as amended by S. 4 of Pun. 

jab Acl 3 of 193(f) — SectioQ introduced to 
implement decisions reached by Tribunals 
— Successful party can lodge suit for pos- 
eession 298a 

• S. 25. A (as amended by Punjab Act 
3 of 1930) — S. 25.A applies only to cases 
where recording of evidence before Tribu- 
nal is not complete before commencement 
of Act 298c 

S. 31 — 8. 31 is no bar to civil Court’s 

jurisdiction — Proceedings in civil Courts 
should be stayed till tribunal’s decision — 
Sub-s. (2), S. 31 should be strictly con- 
strued 443a 

Punjab Tenancy Act (16 of 1887), S. 4 
il) — Land — Option given to lessee to 
build on land — Ko building constructed — 
Land still remains land” under Act: 244f> 

S. 4 (7) — Mukarridar — Person paying 

rent for land held by him is a tenant even 
though a Mukarridar 244a 

S. 67 — Occupancy rights under 8. 6 

■or 8. 8 — Usufructuary mortgage of such 
rights — Mortgage rights cannot bo attach, 
ed and sold in execution 370 

Ss. 59, 60 and 77 {d) — Sale of occu- 

pancy rights by widow to Iandlord-“Sale 
is voidable at option of landlord — Suit by 
landlord for declaration that be is owner 
is cognizable by civil Court 922 

S. 69 — Suit for possession of water- 

mill and garden by heir of last holder-- 
■Water-mill is not governed by Tenancy 
Act, hence heir entitled to succeed — Suit 
for garden is suit for land; hence heir of 
tenant at will is not entitled to possession 

780 

S. 59— Occupancy tenant dying with- 
out male lineal descendant or widow — 
-Collaterals claiming descent through 
female are not entitled to succeed, even 
though such female, as daughter, has been 
allowed to be in possession till her death 

976 

S. 59 — Transfer by widow of one co- 

tenant to landlord himself — Death of 
widow — Assignee from other co-tenant 
cannot challenge alienation by widow 70 

S. 60 — Transfer of occupancy rights 

without consent of landlords — Decree ob- 
tained by one landlord, setting aside trans- 
fer enures for benefit of all landlords— 
Waiver of decree-holder landlord to exe- 
cute decree does not affect others — It 
enures to tenant’s benefit — He can get 
decree only on refunding consideration 
received from transferee 706 


Punjab Tenancy Act 

S. 77 — Suit for declaration that peti. 

tioners were in possession of certain land 
as co-sharers in village and not as tenants 
— 8uit is cognizable by civil Court and 
not barred by S. 77 — Dismissal of suit in 
revenue Court contesting notice of eject- 
ment does not operate as res judicata 

7106 

S.77 — Land neither occupied nor let 

for agricultural purposes but used as site 
for building in village — Provisions of 
Punjab Tenancy Act do not apply — Civil 
Court has jurisdiction to try suits relating 
to such land 662 

S. 77 — Suit for possession of occu- 
pancy land and house in abadi is cognize- 
ble by civil Court 97a 

S. 77 (h) — Suit for ejectment of occu- 
pancy tenant should be tried by revenue 
Court — Suit tried by civil Courts without 
prejudicing the parties — Decree should be 
registered as that of a Collector 5126 

S. 77 (d). Cl. H— Occupancy holder 

mortgaging tenancy with possession — 
Landlord claiming possession on ground 
that tenancy was extinguished and by 
dispossessing mortgagee — Suit falls under 
8. 77 (3), Cl. H 46a 

S. 77 (3) — Civil Court finding it neces- 
sary to decide matter coming under 8. 77 
(3) — Whole suit becomes triable by re- 
venue Court 466 

S. 100 — Case triable by revenue 

Court beard and decided by civil Court — 
Proper issues and evidence recorded — 
Parties not prejudiced — Case should not be 
remanded but decree should be registered 
as one of revenue Court 244c 

Rateable Dietribation— Order allowing 
claim to rateable distribution not challen- 
ged by way of appeal or any other pro- 
ceeding — Order is final and cannot be 
attacked in subsequent suit 8916 

Two persons having decrees against 

same man attaching same property in 
different Courts — Execution proceedings 
transferred to same Court — One can claim 
rateable distribution in the assets realized 
by other 619a 

Decree-holder purchaser — Entire 

decree satisfied by bid and excess paid by 
him in Court — Another decree-holder of 
same judgment-debtor applying for ratea- 
ble distribntion after auction but before 
excess deposited — Court holding him en- 
titled to share— Order held passed under 
S. 73 .and not under 8. 47. Civil P. 0., 
hence not appealable IBl 
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ReceiYer — Appointment of — Mere appre- 
bension that defendant would wrongfully 
dispose of property does not justify order 
without further inquiry 1026 

■ Appointment of— Creditor having 

right against specific fund or estate is en- 
titled to appointment of receiver on ground 
that he has special charge on debtor’s 
property , 102 c 

—Appointment of — Application for ap. 
pointment of receiver — Suit not so pa- 
tentJy framed in wrong manner as to make 
its success so problematical as to justify 
refusal to appoint receiver — Court should 
not refuse to make appointment 102(2 
Record of Rights — One sided entries made 
by illegal procedure cannot prejudicially 
affect interest of others 37/i 

Registration— Eiba-bil-iwaz — Transfer in 
favour of wife in lieu of dower — Yalue of 
property transferred and not consideration 
of transfer determines necessity for regis- 
tration 307 

Registration Act (16 of 1908), Ss. 17 
(i) ( 6 ), 49 — Agreements entered into mu- 
tually between husband and wife — Plot of 
land purchased by wife for Rs. 255— 
Agreements proTiding that husband would 
build bouse on site and on consideration 
thereof would be entitled to live in house 
for bis lifetime — Both husband and wife 
to have right of residence and on their 
death their daughter to inherit it — Agree- 
ments held to create contingent interest 
in immoveable property and held inadmis- 
sible in evidence for want of registration 

1002 

S. 17 (j) (6) — Document containing 
agreement permitting owner of adjacent 
vacant site to build house thereon in any 
manner he cared — Registration is not 
necessary 905 ^ 

S. 17 { 2 ) {via) Partition — Compro- 
mise pending proceedings— Application re- 
mting terms of compromise made to 
Revenue Officer for giving effect to them 
does not require registration , 708a 

* S. 45— Law laid down in S. 49 is 
really one of procedure Sc 

Release— Admissibility — Property relin. 
q^hed valued at more than Rs. 100 — 
Deed unless properly stamped and re- 
gistered is inadmissible in evidence 109a 

BeUgions Endowment— Temple— Private 

or public Building containing picture of 
some god and light eternally burning 
fefore rt-This fact, by itself, wiU not be 
Buffioient to convert building into public 
wmpie n.. 
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Rent — Suit for, cannot be changed sub- 
sequently for use and occupation 266 

Res judicata — Execution — Constructive 
res judicata— Plaintiff applying for execu- 
tion of decree as trustee on behalf of in. 
solvent and Official Receiver — Decision 
that be has no locus sta7idi — He is preclu- 
ded subsequently from applying for exe- 
cation 942 

Objections to award — Objections de- 

cided in arbitration proceedings — No sepa- 
rate suit lies to set aside award 8656 

Constructive res judicata — Principles 

apply to execution proceedings 6966 

Application for personal decree under 

0. 34, R. 6 , Civil P. C., is substantive ap- 
plication — Personal decree not granted — 
It should be taken to have been refused— 
Fresh application is barred by S. 11, 
Expl. 5 3886 

Previous suit in representative char. 

acter and conducted without any negli- 
gence— Suit disposed of under 0. 17, R. 3, 
Civil P. C. — Decision operates as res 
judicata 385 

* Restitution — Principle of res judicata 

is not applicable to application for restitu- 
tion or application for execution of portion 
of decree 246 

—Constructive — Party admitting certain 
facts in previous case — Line of attack con- 
trary to previous admission is not permis- 
sible ^ 1676 

Obiter dicta are not res judicata 18c 

Representative suit — Public or private 

right claimed in common with others — 
Person may litigate bona fide and bind by 
S. 11, Civil P. C., others interested, by 
findings, though others not named — Under 
O. 1, R. 8 with Court’s leave person may 
sue or be sued for others interested — But 
formalities provided must be observed — 
Failure binds none but himself 13a 

Suit for ejectment by lambavdar pro- 
prietor for himself and others interested — 
Suit dismissed on merits — Other proprie- 
tors suing for same relief under 0. 1, R. 8 
—Plea of res judicata— Test— Previous 
suit bona fide and no injury caused to 
plaintiffs in next suit by omission to com- 
ply with 0. 1, R. 8 — Next suit held barred 

136 

Rfistitntion — Right of auotion.purohaser 
—Right arises both under S. 144, Civil 
B . C., and under principles of justice and 
equity — Case not coming under S. 144, 
Civil P. C. — Relief can be granted under 
equity 497 ^, 
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Restitution 

Right to claim refund recognized 

against dccree-holder — Sale whether set 
aside under S. 47 or 0. 21, R. 92, Civil 
P. C., makes no difference 4975 

Review — Judgment to be reviewed based 
on misapprehension of nature of attach- 
ment — Judgment can be reviewed 486c 

Erroneous admission of fact by 

counsel is not sufficient ground 48d 

Revision — Competency — Suit by rate- 
payer against Municipal Committee for in- 
junction restraining defendant from paying 
salary of officer of committee on ground of 
bis appointment lieing ultra vires, by rea- 
son of his terra of office having been ille- 
gaily extended by Ministry for Local Self. 
Government — Secretary of State for India 
appljnng to be impleaded as party — Appli- 
cation rejected by trial Court — Order held 
to be improper and open to revision — 
Secretary of State held to be proper party 
being directly affected by result of suit: 619 

Refusal to stay proceedings under 

S. 10, Civil P. C. — No revision lies 569 

High Court reluctant to interfere with 

discretion of lower Courts 1405 

Error of law — No revision lies 1005 

Competency — Mortgagee becoming 

insolvent during pendency of suit — Un. 
authorized person applying to bring him. 
self on record as assignee of Official Re- 
ceiver, who did not choose to take steps to 
that extent — Application dismissed under 
0. 22, R. 8, Civil P. C. — Appeal allowed — 
Appeal held incompetent under S. 104, 
Civil P. C. read with 0. 43 — Arming un. 
authorized person with authority to harass 
another amounted to miscarriage of jus- 
tice — Revision held competent 83 

Application for attachment before 

judgment granted without issue of notice 
under 0. 38, R. 5 (l). Civil P. C— Order 
appealed from — Court may treat it as 
application for revision if no appeal lay: 33d 

Riwaj-i.am — Entry in, favouring aclop- 
tion — Onus of proving adoption invalid is 
on person challenging it 261c 

Evidentiary value — Onus lies on per. 

son claiming that it is wrong 151d 

Statement unsnpported by instances — 

Eiwaj.i.am is not bad— Value of entry in 
Eiwaj-i-am 1305 

Evidentiary value of — Entry as to 

special custom — Admissibility of Onus of 
rebuttal 88^ 


Riwaj.i.am 

Evidentiary value of — Settlemenfi 

Officer’s opinion is entitled to consider- 
ation 88() 

Second Appeal — Question of fact — Find- 
ing should be based on legal evidence 

10055 

Finding of fact — Finding based on in- 

admissible evidence is not maintainable — 
Question of admissibility not raised in 
lower Courts can be raised in second 
appeal 1005fl 

Findings of fact not based upon evi- 
dence are not binding in second appeal 

978a 

Finding of fact — Lower Court failing 

to take into consideration effect of certain 
mutation proceedings — Evidence not suffi- 
cient to rebut presumption arising from 
mutation proceedings — Finding can be 
challenged in second appeal 864 

Matter within discretion of lower ap- 
pellate Court not to be raised in second 
appeal 7086 

Question of fact — Suit against Insur- 
ance Company by heirs of assured com. 
mittiug suicide, for amount due under 
policy — Circumstances in which suicide 
was committed, whether assured was of 
sound mind, whether act was deliberate 
and intentional, are questions of fact 6855 

Finding of fact on evidence cannot bo 

disturbed 678a 

Absence of jurisdiction — Absence of 

jurisdiction to hear appeal is good ground 
for second appeal — District Judge enter- 
taining appeal which under notification 
issued under S. 39 (3), Punjab Courts Act, 
lies to senior Sub-Judge — He acts without 
jurisdiction 575 

Pure question of law requiring no 

evidence can he raised in second appeal 

448a 

Sikh Gurdwara — Bunga Soblanwala — 
Situation on outskirts of Golden Temple- 
Institution called as Bunga insignificant— 
Bunga Soblanwala partly religious and 
charitable institution — Inalienable Shri 
Har Mandir Sahib has no right of control 
over this Bunga 8^1 

Bangee is sort of hostel for pilgrims 

— Without formal declaration it can 
remain inalienable 8236 

Sind Sagar Doab Colonization Act (1 of 
1902) — Reclamation of land during con- 
tinuance of Act — There could be no ao- 
quisitioD ot Adoft Malkiy&b rights 958 
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Siod Sagar Doab Colonization Act 

S. 5 — Agreements under — Surrender 

of rights not taking place according to 
proviso in agreements — Merely by this, 
agreements held did not become inoper- 
ative 9625 

Specific Relief Act (1 of 1877). S. 41— 
Defendant not in possession of property — 
Suit for mere declaration that plaintiff is 
owner of property is maintainable 929a 

S. 42 — Plaintiff claiming for declara- 

tion of right in suit property — Defendant 
denying title of plaintiff — Property being 
trust plaintiff cannot ask for possession — 
Suit is maintainable under S. 42 2835 

Stamp Act (2 of 1899). S. 2, CL 12 — 
Signature alone does not complete execu- 
tion of document — But Cl. 12, S. 2 makes 
all documents chargeable as soon as they 
are signed by executant (SB) 449a 

Ss. 2 {12), 40 {l) (5) — Proprietor of 
firm executing deed selling certain property 
to creditor firms in part payment of debt 
and promising to pay balance later — Deed 
also signed by creditor firms, described as 
vendees therein — They cannot be said to 
have drawn, made or executed any bond 
to pay balance within meaning of Cl. 12 

c (SB) 4495 

S, 3o Mere filing of documenti with- 
ont attempt to tender it in evidence or 
prove it does not attract provisions of S. 33 

985 

^ S. 62 — Signing improperly stamped 
iinstmment as witness is not criminal — 
Witness to document does not execute it 

♦Stamp Duty— Security bond— ^solvent 
asked to execute security bond — Art. 57 

stamp Act, appUes to such bonds and not 
^t. 16. Sch. 1 (SB) 

SubPOgation-Io the Punjab right can be 

conferred on lender even by oral agree- 
ment 

Succession Act (39 of 1928). 5. 255 - 
Probate Court is only concerned with due 
exMuhon of will - S. 255 does not am. 
power Court to question validity of wiU 
With reference to Hindu law 3785 

; S. ^99— Assignment of bond — Order 
« not pwely of formal or interlocutory 

order is appealable 684 

Alteration in iude 
‘ttent-debtor 8 position by act of thiS 


Surety 

party — Security remains enforceable — 
Bond given to secure balance left after 
sale of D's property — And D’s interest in 
property reduced — Surety not absolved 

470 

*Topt — Death of tort-feasor — Right to 
prosecute action survives — Onus lies on 
person to prove exception to above rule 

2715 

•Nuisance — Abatement — Branches of 


tree overhanging can be cut off 


134 


•Defamation — Allegory may be libel — 
Definite imputation upon definite person 
must be proved — Article published in 
newspaper painting Sub-Inspector in Cri- 
minal Investigation Department in very 
dark colours — Cursory reading of article 
sufficient to connect it with person acta- 
ally serving in Criminal Investigation De- 
partment Identity held to be sufficiently 
^tablished and proprietor of paper held 
liable to pay damages 23a 

Defamation — Libel appearing in 
newspaper — Mere fact that proprietor has 
no knowledge of it does not absolve him 

^ . 235 

Defamation — Words on face of them 
amonnting to libel — Plaintiff can claim 
general damages without proof of actual 
pecuniary loss 23c 

Defamation — Assessment of damages 

—One feature to be considered is method 
of publication — Publication lu print is 
more serious 23d 

Transfer of Property Act (t of 1882) — 
Applicability to the Punjab — Though 
principles are applicable, rules of proce. 
dure do not apply 3905 

^ . General principles of Act are 
only applicable^ to Punjab 9445 

S. 41 Words with consent” ex- 
plain^ 8166 

^ o. 41 Father transferring minor 
son s property — Transferee cannot claim 
benefit of S. 41 151 ^ 

Ss, 61; 63; 108 — Rule of law that 


w atever is affixed to land becomes part 
of It does not apply in India — Two bro- 
thers owning land in equal shares— One of 
them building house and planting garden 
^*’^*°*^ entirely at his own expense 
^ Other brother cannot claim it 511 

Intention of parties to defeat 
creditors of donor- Gift is voidable at in. 
stance of creditor of donor — Transferee 
from donee must suffer unless protected by 

2866 
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Transfer of Property Act 

S. 63. A — S. 53.A is intended to have 

retrospective effect {Obiter) 5b 

S. 54 — Yeudee already in possession 

— Formal delivery of possession is suflS- 
cient 756 

S. 55 — Covenant guaranteeing non- 

existence of encumbrances necessarily im- 
plies condition of indemnity in case of its 
breach 746a 

iS. 67.A — S. 67. A not applicable to 

mortgage executed before 1st April 1930 

1020& 

S. 74 — Provisions are not exhaustive 

390a 

Trust — Person for whose benefit trust is 
created is interested in its maintenance — 
Such person can sue for declaration that 
property is wakf without sanction under 
S. 92, Civil P. C. 283a 

* Creation of — Trusts in favour of 

some creditors only — Notice of trust given 
by debtor to other creditors as well — They 
can also claim to be beneficiaries 10 
Wajib-ul.arz — New one — Old one ceases 
to be operative 962a 

— Bbakar Tahsil, Wianwali District — 
Agreement by village proprietor to abstain 
from claiming proprietor’s right in land 
broken up during time agreement is in force 
— Agreement held to be not conditional 
upon actual surrender of sbamliat to 
Government 779 

Will — Construction of — Trustworthy 
and effective evidence to be given to prove 
legality of will — Best evidence procurable 
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Will 

should be tendered to prove signature of 
testator 4436^ 

Attestation — "Witnesses consenting to 

disposition by will can become attesting 
witnesses 367 

Construction — Trust created by will 

— Direction that succession to trusteeship 
should pass to descendants of trustee — 
Succession cannot pass to collaterals — 
Eelatives not having powers to interfere- 
with bequest — Line of trustee coming to 
an end— Trust reverts to original founder 

3oa 

Eevocation — Property dedicated to 

wakf by will — Subsequent gift of his pro. 
perty by testator — Wakf property not in- 
eluded in gift — Gift cancels only part of 
will dealing with non-wakf property — Un- 
touched part comes in operation on testa- 
tor’s death — Hence will could not be left 
out of consideration Sic 

Words and Phrases— “Jama” meansonly 
deposit 5876 

"Punjab Customary Law”, meaning of 

— There is no such thing as Punjab Custo. 
mary law in same sense that there is 
Hindu or Mahomedan law — It describe& 
certain customs which govern agricultural 
and village communities in Punjab 151c 
■ "Suit” — No definition of “suit” in any 
Act — Suit begins with plaint — Application 
under Sch. 2, Para. 20, Civil P. C. is not & 
suit 1366 

“Usage and law" are interchangeable 

expressions 649a. 



COMPARATIVE TABLES 


A. J. R. 1936 Lahore = Other Journals. 


AIR 

Other JournaU 

AIR 

Okber Joutoals 

1 

16 

Lah 

SOI 

55 

163 

IC 

103 


37 

PL R 

878 


36 

PLR 

707 


160 

10 

206 


17 

Lak 

378 

5 

157 

IC 

639 

59 

163 

IC 

lOS 


37 

PL R 

GS8 


38 

PLR 

743 

•6 

161 

10 

347 

60 

162 

10 

406 


33 

PL R 

727 

63 


f ^ • 


7 

161 

IC 

616 

64 




6 

16 

Lali 

454 

65 

162 

10 

523 


37 

PL R 

745 

67 


< ♦ a 



293G Or C 

1 

68 

17 

Lab 

101 


160 

10 

111 


161 

10 

692 


37 

CrL J 

231 


38 

PLR 

502 

10 

161 

IC 

502 

70 

155 

IC 

886 


39 

PL R 

776 


37 

PLR 

403 

13 

153 

IC 

640 

71 

87 

PLR 

789 


38 

PL R 

785 


160 

IC 

800 

15 

1936 GrC 

2 

72 

162 

10 

495 


161 

10 

313 


38 

PLR 

263 


38 

PL R 

323 

76 


««• 



37 

OrL J 

430 

78 

157 

I 0 

1113 

16 

161 

1 0 

294 


37 

PLR 

663 


38 

PL R 

788 

60 

17 

Lab 

129 

17 

157 

IC 

965 


161 

10 

634 

18 

38 

PL R 

780 


38 

PLR 

571 

21 

17 

Lak 

138 

61 

162 

10 

404 


33 

PL R 

472 

63 

167 

IC 

900 


163 

10 

374 

85 

161 

IC 

499 

•23 

157 

10 

854 

87 

161 

I 0 

650 


37 

PL R 

670 

68 

162 

10 

934 


17 

Lak 

332 

92 

161 

1C 

365 

•26 

161 

10 

918 

97 


• •• 



38 

PL R 

770 

96 

161 

10 

922 

28 

1936 Or 0 

11 

100 

162 

IC 

692 


161 

10 

844 

102 





37 

OrL J 

428 

104 

163 

IC 

61 

80 

37 

P L R 

629 

108 

161 

10 

490 


15B 

10 

642 


17 

Lab 

367 

31 

38 

PL R 

767 


88 

PL R 

849 

38 

88 

PL R 

772 

109 

162 

IC 

733 

85 

158 

10 

668 

112 


A & A 



38 

PL R 

766 

114 


A A 


87 

88 

PL R 

746 

116 

158 

V V V 

10 

621 


166 

10 

626 


87 

PLR 

699 

ii 

37 

PLR 

567 

120 

87 

PLR 

610 


161 

I 0 

984 


158 

10 

736 

'46 

160 

10 

276 

193 

37 

PLR 

792 

•SR 

17 

Lab 

74 


161 

10 

243 


38 

PLR 

469 

124 

162 

10 

718 

46 

16 

Lab 

695 


17 

Lab 

856 


37 

PLR 

842 


88 

PLR 

673 


160 

10 

281 

129 

161 

10 

672 

•47 

1936 Or 0 

68 

180 


AAA 

VIA 


161 

10 

808 

132 

161 

* W 

10 

467 


37 

CtL J 

427 

133 


AAA 



88 

PLR 

746 

184 

161 

9 A A 

10 

705 

46 

161 

10 

444 

185 

161 .10 

1 vv 

837 

•49 

161 

10 

692 


88 

PLR 

VW 1 

465 


86 

PLR 

376 

136 

162 

10 

870 

41 

162 

10 

882 

188 

37 

PLR 

W f V 

663 

1936 Inddzea 

ft A Q 



Ir 4#V 


AIR 

Other Journals 

AIR 

Other Journals 

138 

160 

I c 


855 

205 

161 

I 0 

647 

139 

163 

IC 


480 


17 

Lab 

477 


38 

P L 

R 

763 


38 

PLR 

966 

140 

161 

IC 


51S 

206 

38 

PLR 

120 

141 

161 

IC 


645 


IGl 

IC 

725 


88 

PL 

R 

4SS 

207 

159 

10 

766 

142 

162 

IC 


716 


38 

PLR 

742 

143 

162 

IC 


704 

203 

162 

10 

380 


17 

Lab 


470 


17 

Lab 

449 


33 

P L 

R 

060 


38 

PLR 

988 

144 

1936 Or C 

160 

209 

37 

PLR 

779 


162 

10 


201 


161 

10 

218 


38 

PL 

R 

4 

210 

163 

10 

118 


37 

Or I 

. J 

556 


88 

PLR 

781 

145 

161 

IC 


660 

212 

163 

10 

121 


17 

Lab 


426 


88 

PLR 

717 


36 

PL 

R 

876 

213 

162 

I 0 

847 

14G 

161 

10 


669 

215 

161 

10 

713 

147 

162 

10 


280 

216 

162 

10 

858 

149 





218 

161 

10 

480 

150 

160 

I C 


804 

220 

3S 

PLR 

201 

151 

161 

10 


844 


161 

IC 

861 

152 

161 

10 


G62 

222 

162 

IC 

922 

163 


• •a 



225 

163 

10 

89 

156 

161 

10 


510 


88 

PLR 

739 

157 

162 

IC 


382 

226 

163 

10 

126 

159 

162 

IC 


678 


38 

PLR 

693 

161 

37 

PL 

B 

112 

228 

88 

PLR 

29 


161 

IC 


390 


162 

IC 

27 

164 

161 

IC 


703 

233 

1936 Ot 0 

199 

16G 


■ «* 




163 

IC 

143 

167 

161 

• • • 




38 

PLR 

696 

168 

10 


261 


37 

OrLJ 

751 

176 

37 

P L 

B 

776 

284 

88 

PLR 

632 

177 

161 

I 0 


151 


162 

I 0 

913 

159 

10 


775 

235 

38 

PLR 

629 

178 

38 

P L 

R 

741 


162 

I 0 

921 

161 

10 


768 

236 

166 

10 

602 

179 

38 

PL 

R 

12 

287 

166 

10 

W A 

2S7 

181 

162 

162 

10 

10 


729 

309 

238 

87 

161 

PLR 

10 

AVI 

738 

2fi6 

182 

159 

10 


689 


1036 

Or 0 

A VV 

209 

183 

38 

161 

PL 

10 

R 

744 

300 

239 

37 

162 

OrLJ 

10 

A Vv 

426 

861 


38 

PL 

B 

SS7 

241 

191 

192 

193 

161 

163 

86 

163 

10 

IC 

PL 

10 

B 

752 

86 

706 

96 

242 

243 

161 

38 

155 

10 

PLR 

10 

631 

375 

837 

195 

98 

PL 

R 

712 

244 

37 

PLR 

786 


« •a 



161 

10 

349 

196 

162 

10 


698 

246 

163 

10 

97 

199 

161 

10 


764 


88 

PLR 

728 


17 

Lab 


456 

247 

16 

Lab 

912 

200 

86 

PL 

R 

961 


37 

PLR 

669 

169 

10 


178 


161 

10 

889 

202 

87 

P L 

R 

734 


1936 Or 0 

205 

17 

Lab 


822 


87 

OrLJ 

mVV 

482 


88 

PL 

B 

664 

261 

153 

10 

562 


166 

10 


408 

256 

161 

10 

591 



54 A. I. R. 1936 Lahore = Other Journals — {conid.) 


AIR 

Other Joiin3als 

AIR 

Other Journals 

AIR 

Other Journals 

AIB 

Other Journals 

256 

1936 Cr C 

205 

336 

161 

IC 

97S 

878 

163 

IC 

656 

463 

38 

PLR 

628 


37 

CrLJ 

474 

337 

16 

Lab 

651 


38 

PLR 

803 


164 

I C 

281 


88 

P L R 

437 


37 

PL R 

806 

379 

157 

IC 

643 

465 

17 

Lab 

96- 

257 

163 

1 C 

339 


1936 Cr C 

268 


38 

PLR 1098 


38 

PLR 

477 

268 


• •• 



161 

IC 

898 

380 

1936 Cr C 

827 


162 

IC 

854 

261 

16 

Lab 

1007 


37 

CrLJ 

60S 


163 

IC 

80 

466 

163 

IC 

380 


38 

P L R 

26 

389 

16 

Lab 

985 


38 

PLR 

682 


38 

PLR 

725 


161 

I C 

916 


161 

10 



87 

CrLJ 

740 

463 

38 

PLR 

848 

263 

163 

IC 

369 


33 

PL R 

609 

881 

157 

IC 

935 


163 

10 

857 

261 

1936 Cr C 

250 

341 

16 

Lab 

345 


38 

PLR 

1164 

469 

38 

PLR 

164 


161 

IC 

891 


37 

P L R 

605 

382 

1936 Cr C 

877 


160 

I C 

883 


37 

CrLJ 

1026 


1936 Cr C 

264 


165 

10 

963 

470 

166 

10 

111 

267 

165 

IC 

823 


161 

IC 

900 


38 

CrLJ 

19 

471 

1936 Cr C 

506 

266 

162 

I C 

204 


37 

CrLJ 

504 


39 

PLR 

62 


163 

IC 

145- 


17 

Lab 

262 

346 

37 

P L R 

491 

365 

38 

PLR 

809 


38 

PLR 

689 


38 

PL R 

526 


161 

10 

956 


165 

IC 

808 


37 

CrLJ 

811 

271 


i 


346 

37 

PL R 

262 

387 

33 

PLR 

74 

473 

1936 Cr C 

SOS 

278 





162 

I C 

42 


163 

IC 

100 


38 

PLR 

680 

276 

162 

IC 

306 

346 

37 

P L R 

45 

388 

163 

IC 

119 


163 

I C 

185 

278 

161 

I 0 

793 


1936 Cr C 

268 


36 

PLR 

700 


37 

CrLJ 

746 


1936 Cr C 

248 


161 

I 0 

8S6 

390 

163 

IC 

114 

474 

164 

10 

238 


37 

CrLJ 

493 


37 

CrLJ 

503 


38 

PLR 

733 

476 

38 

PLR 

155 


38 

P L R 

1 

349 

16 

Lab 

252 

394 

17 

Lab 

403 


163 

IC 

123 


17 

Lab 

460 


37 

PL R 

707 


38 

PLR 

887 

477 

163 

10 

513 

280 

38 

PL R 

88 


161 

IC 

974 


166 

IC 

167 


33 

PLR 

774 


161 

I C 

790 

350 

16 

Lab 

479 

400 

1936 Cr C 

355 

476 

163 

IC 

698 

282 

158 

10 

996 


37 

PL B 

749 


162 

IC 

511 

479 


• •• 



37 

P L E 

780 


161 

I C 

965 


37 

CrLJ 

697 

480 

163 

10 

670 

283 

160 

IC 

289 

351 

37 

PL B 

809 


17 

Lab 

516 


88 

PLR 

816 

286 

37 

P L B 

787 


162 

IC 

88 


36 

PLR 

949 


17 

Lab 

576- 


162 

IC 

39 

358 

16 

Lab 

594 

401 

164 

IC 

186 

482 

88 

PLR 

6 

290 

37 

P L R 

103 


37 

PLR 

716 


86 

PLR 1104 


163 

IC 

69 


159 

1C 

633 


1936 Cr C 

294 

403 

36 

PLR 

807 

485 

163 

IC 

734 

291 


• •• 



162 

10 

180 


164 

IC 

796 


36 

PLR 

827 

293 

165 

10 

137 


37 

CrLJ 

515 


38 

PLR 

807 

486 

168 

10 

374 

291 

1936 Cr C 

244 

366 

37 

PLR 

60 

404 

163 

I C 

701 

469 

168 

IC 

658 


161 

10 

809 


1936 Cr C 

297 


36 

PLR 1093 


38 

PLR 

812 


37 

Cr L J 1033 


161 

10 

921 

405 

SB 

PLR 1097 

493 

164 

10 

296 

296 

163 

IC 

372 


87 

CrLJ 

510 


166 

10 

147 

493 

160 

10 

584 

298 

165 

IC 

846 

357 

1936 Cr 0 

298 

406 

163 

1 0 

366 

495 

163 

10 

274 

300 

160 

IC 

283 


162 

10 

879 


86 

PLR 1119 


86 

PLR 

697 

8C1 

37 

P L R 

887 


87 

CrLJ 

667 

407 

164 

10 

846 

AUA 

1 AA 

T n 

OAft 


161 

10 

765 


17 

Lab 

419 


88 

PLR 1099 

A a* 

ioa 

X o 

aOv 

801 

156 

IC 

58 


88 

PLR 

620 

408 

168 

10 

878 

497 

166 

10 

381 


16 

Lab 

982 

369 

1936 Cr G 

300 


38 

PLR 1103 

499 

168 

10 

383 


88 

PL R 

50 


17 

Lab 

472 

409 

1936 Cz 0 

389 


86 

PLR 

729 

305 

37 

PL R 

43 


38 

PLR 1040 


162 

1 C 

969 

600 

38 

PLR 

256 


157 

IC 

124 


166 

1 0 

601 


37 

CrLJ 

782 


168 

IC 

141 


16 

Lab 

588 

861 

37 

PLR 

85 


SB 

PLR 1126 


17 

Lab 

610 

307 

16 

Lab 

177 


162 

IC 

69 

418 

17 

Lab 

232 

601 

163 

10 

751 


156 

10 

70 

362 

162 

1C 

336 


SB 

PLR 

592 


86 

PLR 

828 


37 

PL R 

424 

866 

38 

PLR 

264 

429 

1986 Cr 0 

464 

602 

160 

10 

921 

816 

16 

Lab 

244 


163 

IC 

868 


162 

IC 

624 


38 

PLR 

238 


156 

10 

132 

366 

162 

10 

314 


36 

PLR 

688 

508 

164 

10 

366 


37 

P L R 

456 

867 

162 

I C 

338 


87 

CrLJ 

661 

604 




819 

37 

PL R 

105 

368 

38 

PLR 

108 

441 

163 

10 

629 

507 

1986 Cr 0 

612 


156 

IC 

158 


162 

IC 

299 


38 

PLR 1096 


86 

PLR 

626 

321 

87 

F L B 

446 

369 

162 

IC 

489 

442 

163 

10 

278 


162 

10 

926 


161 

I 0 

957 


86 

PLR 1101 


88 

PLR 

698 


87 

CrLJ 

722 

322 

165 

10 

568 

870 

162 

IC 

526 

443 

88 

PLR 1189 

608 

164 

10 

468 

826 

162 

I 0 

802 


.88 

PLR 

626 

446 

86 

PLR 

608 

610 

168 

10 

860 

830 

1986 Cr G 

260 

871 

162 

1 0 

601 


164 

1C 

SO 

611 

164 

10 

262 


162 

10 

342 


38 

PLR 1073 

449 

17 

Lab 

228 

612 

165 

10 

883 


87 

CrLJ 

662 

873 

162 

10 

389 

SB 

162 

10 

774 

614 


a ## 


331 

162 

I 0 

803 


86 

PLR 1077 


38 

PLR 

668 

519 

88 

PLR 

261 

886 

16 

Lab 

995 

374 

160 

IC 

287 

452 

86 

PLR 1066 


168 

I C 

69 


1986 Cr 0 

267 


88 

PLR 

102 


166 

10 

671 

621 

168 

10 

664 


161 

10 

884 

876 

162 

1C 

481 

468 

88 

PLR 1086 


86 

PLR 

809 


88 

P L R 

16 


SB 

PLR 1082 

468 

160 

10 

642 

629 

168 

10 

360 


87 

CrLJ 

608 

877 

162 

IC 

869 

461 

163 

IC 

592 

624 

17 

Lab 

668 

886 

87 

PL B 

297 


88 

PLR 1084 


86 

PLR 

604 


89 

PLR 

6& 



A. I. R. .1936 Lahore = Other Journals — {contd.) 55 


AIB 

: Other Journals 

AIR 

Other Joamals 

AIR 

Other JonmaU 

AIR 

Other Joomals 


166 

1 10 

521 

608 

160 

10 

972 

692 

38 

P L B 

917 

787 

38 

PLR 

333 

OibS 

166 

1 I 0 

684 


36 

P L R 

285 


165 

IC 

739 


164 

I 0 

690 

Jvv 

161 

, 10 

16 


17 

Lab 

582 

693 

38 

PLR 

903 

789 

166 

10 

745 

VUA 

S33 

17 

Lah 

176 


88 

PL R 

1018 


165 

IC 

616 

741 

166 

I 0 

607 

FB 


PL R 

421 

610 

164 

10 

940 

694 

165 

IC 

767 

742 

166 

I 0 

698 

1936 Of G 

563 

611 

38 

PL R 

68 


38 

PLR 

1155 

744 

88 

PLR 

289 


162 

1 IC 

976 


163 

10 

953 

695 

36 

PLR 

900 


164 

IC 

313 


37 

CrL J 

742 

612 

165 

IC 

66 


165 

10 

664 

746 

166 

10 

302 

53S 

SB 

PL B 

121 

617 

160 

1C 

1075 


17 

Lab 

768 

747 


* *• 


160 

1 IC 

1052 

618 

161 

IC 

212 

696 

38 

PLR 

936 

749 

166 

IC 

377 

540 

4a* 


619 

164 

IC 

882 


166 

1 0 

391 

750 


« » • 


543 

164 

10 

252 

621 

164 

IC 

1018 

693 

38 

PLR 

906 

752 

165 

10 

961 

545 

160 

10 

947 

623 

165 

10 

283 


165 

10 

658 

753 


• a* 


17 

Lab 

581 

627 




700 

38 

PLR 

931 

756 

166 

10 

751 


38 

PL R 

957 

629 

165 

10 

723 


17 

Lab 

793 

758 

1936 Cr 0 

768 

546 

164 

10 

316 


17 

Lab 

737 


166 

IC 

406 


37 

CrLJ 

939 

647 

164 

10 

271 

641 

166 

IC 

693 

702 

1986 Cr C 

719 


38 

PLR 

1059 

548 

166 

10 

150 

643 

88 

P L R 

865 


164 

10 

368 


164 

10 

435 

550 

36 

P L R 

220 


165 

IC 

667 


37 

CrL J 

935 

759 

166 

10 

102 


163 

10 

223 

646 

88 

PL R 

861 


33 

PLR 

666 

760 

162 

IC 

618 

551 

166 

IC 

719 


166 

I C 

63 

703 

38 

PLR 

923 


38 

PLR 

627 

555 

166 

10 

603 

648 

88 

PL B 

857 


165 

IC 

670 

761 

166 

10 

214 

557 

160 

IC 

loss 


164 

10 

882 

704 

17 

Lab 

187 

762 

17 

Lab 

494 

558 

17’ 

Lab 

588 

649 

86 

PL R 

859 


38 

PLR 

430 

FB 

164 

10 

593 


S8 

■pL B 

1029 


166 

IC 

436 


161 

IC 

378 


38 

PLR 

1031 


166 

10 

421 

650 

166 

10 

716 

706 

88 

PLR 

896 

765 

38 

PLR 

505 

560 

164 

10 

142 

652 

166 

10 

753 

706 

88 

PLR 

922 


164 

10 

693 

561 


a 


657 

88 

PL R 

465 


165 

10 

640 

766 

16$ 

IC 

143 

662 

38 

PL B 

269 


166 

IC 

492 

707 

164 

IC 

378 

767 

17 

Lab 

90 


164 

IC 

63 

659 

38 

PL B 

855 


1936 Cr G 

736 


162 

10 

131 

564 

166 

IC 

675 


165 

IC 

74 


37 

CrLJ 

940 


S3 

PL R 

480 

567 

164 

IC 

16 

660 

38 

PL R 

851 


38 

PLR 

881 

769 

165 

I 0 

23 

668 

38 

PL R 

278 


165 

10 

78 

7G8 

161 

10 

3 

771 

38 

PLR 

493 

569 

163 

IC 

1007 

661 

160 

IC 

1042 


88 

PLR 

567 

FB 

17 

Lab 

429 

165 

10 

131 


36 

PL R 

296 

710 

88 

PLR 

916 


166 

10 

467 

570 

88 

PL R 

357 

662 

88 

PL B 

054 


165 

IC 

521 

778 

38 

PLR 

274 

671 

164 

I 0 

69 


164 

IC 

749 

712 

38 

PLR 

263 


1936 Cr C 

769 

164 

IC 

235 

663 

86 

PL R 

1058 


164 

1 0 

834 


164 

I C 

1058 

572 

38 

P L R 

83 


165 

10 

353 

713 

36 

PLR 

911 


37 

CrLJ 

1039 

579 

160 

I c 

942 

665 

88 

P L R 

162 


185 

IC 

643 

779 

163 

IC 

506 

164 

I c 

140 

666 

163 

IC 

963 

716 

161 

10 

701 

780 

161 

IC 

975 

674 

164 

IC 

225 

165 

IC 

863 


88 

PLR 

400 

781 

1936 Cr 0 

798 

675 

164 

I 0 

440 

668 

38 

PL R 

276 

717 

1936 Or 0 

735 

165 

IC 

61 

676 

677 
578 
580 
681 
652 

583 

584 
6fi£ 

88 

165 
164 
164 
1996 

166 

164 

165 
165 

P L R 
10 

10 

10 

;ci0 

10 

10 

10 

10 

990 

166 

896 

971 

661 

210 

1046 

274 

166 

669 

670 

672 

673 
676 

168 

165 

161 

88 

38 

165 

160 

88 

17 

IC 

10 

IC 

PL R 
PL R 
IC 

IC 

PL R 
Lab 

928 

191 

216 

062 

866 

661 

1088 

870 

786 

718 

721 

FB 

726 

165 

38 

17 

88 

165 

164 

17 

89 

161 

10 

CrLJ 

Lab 

PLR 

IC 

IC 

Lab 

PLR 

IC 

601 

54 

481 

1025 

699 

893 

722 

35 

21 

783 

784 
786 

766 

87 
38 

88 
165 

165 
38 
17 

166 
166 

CrLJ 

PLR 

PLR 

10 

10 

PLR 

Lab 

IQ 

IC 

1056 

1061 

815 

278 

48 

611 

606 

292 

511 

vvv 

587 

689 

561 

693 

564 

696 

88 

164 
160 
166 
86 
168 

165 
161 
88 

*t* 

PL R 
10 

10 

10 

PL B 
10 

10 

10 

PL R 

606 

60 

953 

563 

67 

956 

653 

681 

402 

678 

679 
681 

682 

663 

166 

88 

165 

166 
88 
164 
88 
164 
88 
164 

I 0 

PLR 

IC 

10 

PL R 
IC 

PLR 

10 

PLR 

1 n 

S97 

885 

667 

746 

219 

689 

66 

543 

278 

<7^ D 

727 

729 

780 

17 

86 

164 

88 

1936 

164 

87 

164 

1936 

Lab 

PLR 

10 

PLR 
Or a 

10 

Or LI 
IC 

OrO 

270 

674 

682 

247 

764 

462 

960 

376 

766 

786 

790 

792 

798 

794 

796 

166 

161 

17 

88 

165 

165 

88 

165 

10 

10 

Lab 
PLR 
I 0 

10 

a*« 

PLR 

10 

647 

963 

699 

1003 

291 

164 

240 

768 

597 

698 

165 ■ 
88 
164 

10 

PL R 
10 

867 

69 

761 

664 

665 

AW 

166 

86 

189 

A W 

1C 

PLR 

I n 

116 

405 

731 

37 

17 

89 

Ge L J 

Lab 
PL R 

987 

779 

66 

797 

798 

36 

166 

165 

PLR 

10 

10 

600 

829 

287 

699 

602 

166 

166 

10 

10 

9ia 

idi 

687 

88 

188 

A yJ 

FIi B 

1 0 

160 

901 

Ofie 

88 

1986 

PLR 

OtO 

226 

766 

799 

88 

164 

PLR 

10 

498 

1038 

605 

607 

% 

165 

17 

164 

8B 

10 199 

Lab 520 

10 841 

P L B 1024 

689 

690 

1 

AW 

38 

165 

88 

164 

A W 

PLR 

10 

PL B 
10 

o86 

897 

866 

414 

540 

789 

788 

164 

37 

164 

1936 

10 

Or L J 
IG 

OrO 

• •• 

700 

978 

384 

767 

800 

601 

86 

17 

165 

88 

164 

PLR 

Lab 

10 

PLB 

10 

9d6 

680 

151 

848 

880 



66 A. I. R. 1936 Lahore = Other Journals — {concld.) 

AIR Other Journals AIR Other Journals AIR Other Journals AIR Other Journals 


802 


»«« 


855 

165 

IC 

880 

604 

38 

P L R 

300 


88 

CrL J 

27 


17 

Lab 

296 

856 


• • • 


809 


# ♦ # 


857 




815 

165 

1C 

56 

853 




816 

166 

I C 

723 

859 

1936 Ct C 

877 

819 


9^9 



17 

Lab 

771 

822 





166 

IC 

46 

825 


9 9 9 



39 

PL R 

105 

827 

1936 Cr C 

795 

861 




166 

I c 

373 

863 

38 

P L R 

973 

82S 

36 

PL R 

IG 

864 

38 

P L R 

225 


1936 Cr C 

796 

865 


9 9 9 



164 

IC 

1057 

871 

33 

P L R 

1160 


37 

Or L J 1043 

872 




830 

165 IC 

519 

873 


999 


881 


• •• 


875 

162 

IC 

412 

833 

38 

P L R 

203 

876 

39 

PL R 

60 

1936 Ct C 

833 

877 


• •a 



165 

I C 

146 

876 


• •• 



37 

CrL J 

1079 

879 


• • a 


635 

33 

PL R 

537 

888 


• • • 


165 

IC 

149 

8 SS 

38 

P L R 

1148 

836 

• • • 


887 

39 

P L R 

52 

838 

165 

1C 

82 

890 


••• 



83 

P L R 1016 

891 


• •• 


689 

165 

10 

280 

894 

163 

IC 

524 

38 

P L B 1067 


38 

PL R 

760 

840 

38 

P L R 

216 

895 




164 

IC 

1087 

897 

38 

P L R 

1107 

841 

165 

1C 

507 

901 

38 

P L R 

1113 

642 

166 

IC 

358 

904 

168 

I C 

854 

39 

PL R 

6 


88 

P L B 

846 

848 

161 

10 

960 

905 

38 

P L B 

1146 

39 

P L B 

8 

907 

37 

CrL J 

581 

645 

165 

10 

243 


162 

IC 

391 

38 

P L B 1065 


1936 Cr C 

992 

847 

• •• 



38 

PL R 

1157 

650 

1936 

iCrO 

878 

909 

38 

P L B 

374 

851 

88 

PL R 

298 


166 

IC 

88 

1936 Cr C 

874 

910 

161 

IC 

511 


166 

10 

190 


36 

PL R 

1162 

653 

• •• 


911 

1936 Or C 

1009 

855 

1986 Cr G 

879 


165 

IC 

874 


911 

88 

P L R 1150 

963 


999 



88 

OrLJ 

30 

965 

163 

IC 

817 

913 

1936 Cr C 

1008 

969 

163 

IC 

765 


39 

P L R 

58 


38 

P L R 

839 

914 

17 

Lah 

234 

971 

33 

P L R 

578 


38 

P L R 

630 


166 

IC 

70 


1936 Cr C 

1023 

972 





165 

IC 

909 

976 


• • • 



38 

OrLJ 

21 

978 

33 

P L R 

416 

917 

1936 Ct C 

1005 


165 

IC 

997 


165 

IC 

813 

982 


• • • 



38 

P L R 1166 

983 

163 

I C 

95S 


38 

CrLJ 

73 


33 

P L R 

878 

919 

1936 Cr C 

1007 

985 

1G3 

IC 

560 


38 

P L R 

1165 

936 

38 

P L R 

9S4 


166 

IC 

128 

990 




920 

163 

IC 

695 

991 


• a* 



38 

P L R 

838 

994 




921 

38 

P L R 

1169 

996 


• « e 


922 

38 

P L R 

564 

998 


• • • 



163 

10 

638 

1000 


• •• 


923 




1001 


• •• 


924 

163 

10 

727 

1002 





38 

P L R 

881 

1005 


• « » 


929 

163 

IC 

924 

1007 


• ea 


930 

36 

P L B 

691 

1008 

164 

I C 

425 

931 

163 

IC 

879 


38 

P L R 1069 


38 

P L R 

874 

1010 

as 

P L R 1071 

933 

38 

P L R 

511 


164 

IC 

40S 


162 

IC 

152 

1011 

1986 Or G 

1119 

935 


99 9 



166 

10 

80 

986 


99 $ 


1012 

1936 Ct 0 

1115 

939 


9 99 



166 

IC 

6S0 

942 


99 9 


1013 

163 

10 

976 

943 

39 

P L B 

76 


1936 Or C 

1116 

944 

88 

P L R 

702 

1015 

38 P L R 
1936 Or C 

332 

1118 

946 

17 

Lah 

686 


166 

IC 

71 


S9 

PL R 

83 

1016 


• • • 


953 

17 

Lah 

502 

1019 

164 

IC 

420 


38 

P L R 1086 

1020 


• 4# 



166 

10 

118 

1021 


9 99 


961 

164 

IC 

57 

1022 

164 

IC 

605 

962 

161 

IC 

942 


38 

P L R 

946 


Other Journals = All India Reporter 


L L. R. 17 Lahore = All India Reporter 


ILR 

AIR 


ILR 

AIR 

1 

1936 

L 

667 

107 

1935 

L 

10 

ff 

If 

93 

116 

n 

II 

13 

M 

II 

608 

122 

II 

II 

20 

n 

II 

391 

129 

1936 

II 

82 

II 

II 

489 

183 

II 

n 

36 

If 

II 

345 

189 

1935 

91 

38 

M 

II 

789 

146 

1936 

PC 

48 

ft 

1) 

622 

176 

11 

L 

63 

ft 

IJ 

482 

167 

II 

It 

61 

ft 

M 

618 

190 

1935 

II 

67 

ft 

II 

850 

201 

II 

II 

74 

1986 

II 

46 

213 

11 

tl 

78 

1935 

It 

437 

216 

H 

II 

84 

ft 

II 

690 

223 

1936 

It 

90 

1936 

II 

767 

282 

It 

II 

96 

M 

II 

465 

262 

11 

II 

101 

II 

II 

68 

270 

II 

II 


ILB AIR ILR 

699 275 1935 h 893 395 

484 280 » » 641 403 

448 284 1936 ii 914 419 

80 291 1935 .< 916 426 

21 296 1936 •• 604 429 

865 811 1935 » 735 449 

93 316 » n 687 466 

533 822 1936 » 202 460 

704 332 » 23 470 

766 841 1935 n 976 473 

834 346 » i> 830 

790 856 1936 >1 124 

648 369 1935 1 . 875 

449 373 1937 237 488 

418 378 1936 h 65 494 

268 867 ti .1 108 602 

727 391 1935 « 982 615 


AIR 


ILR 

AIR 


1937 

L 

247 

618 

1936 

L 

400 

1986 

II 

891 

620 

II 

II 

607 

11 

ft 

357 

523 

1937 

II 

133 

II 

II 

145 

681 

1936 

11 

545 

11 

II 

771 

647 

1937 

11 

127 

II 

II 

20 B 

557 

1936 

PC 

171 

II 

II 

199 

576 

If 

L 

480 

II 

II 

278 

580 

II 

tt 

800 

II 

II 

143 

582 

II 

II 

603 

It 

n 

369 

588 

II 

II 

5SS 

II 

ti 

205 

593 

1937 

II 

160 

IJ 

II 

718 

599 

1936 

II 

792 

99 

PC 

199 

604 

1937 

II 

132 

II 

L 

762 

606 

1936 

n 

785 

II 

n 

958 

610 

It 

II 

600 

1937 

II 

80 

612 

1935 

II 

967 



57 


I. L. B. 17 Lahore = ill India Reporter — {concld) 


ILR 

AIR 


ILR 

AIR 


ILE 

631 

1935 L 

633 

663 

1936 

L 

534 

768 

629 

1936 PO 

253 

666 

IP 

II 

946 

771 

644 

PI 

277 

722 

M 

II 

721 

779 

669 

1937 L 

35 

737 

IP 

If 

639 

783 


A I E ILB AIK ILR AIR 

1936 L 695 785 1936 L 675 800 1937 L 223 

11 859 787 1937 « 19 817 ■> 164 

.. .. 730 793 1936 ■> 700 831 ■» » 151 

1937 .. 33 799 1937 •» 157 843 ■* -> 155 


38 Punjab Law Reporter = All India Reporter 


PLR AIR PLR 


1 

1936 

L 

278 

229 

4 

Ip 

If 

144 

233 

8 

11 

If 

432 

235 

12 

II 

If 

179 

236 

15 

M 

If 

335 

240 

16 

IP 

PI 

828 

242 

19 

H 

PC 

: 15 

247 

24 

1935 

L 

868 

248 

26 

1996 

IP 

261 

252 

29 

IP 

PP 

228 

256 

35 

1935 

IP 

416 

259 

44 

If 

Ip 

270 

263 

48 

II 

II 

302 

269 

50 

1936 

fl 

304 

273 

52 

1935 

Ip 

742 

274 

67 

1936 

PP 

593 

276 

68 

pp 

PI 

611 

278 

69j 

IP 

If 

596 

281 

695 

Ip 

PO 

60 

264 

74 

pp 

L 

387 

285 

80 

1937 

IP 

11 

289 

88 

1986 

IP 

572 

292 

86 

PI 

IP 

682 

296 

38 

PI 

IP 

280 

298 

92 

1935 

IP 

646 

300 

102 

1936 

IP 

874 

308 

SIS 

322 

105 

1937 

IP 

248 

108 

1936 

PI 

368 

323 

109 

1986 

fP 

337 

325 

113 

pj 

II 

389 

329 

115 

Ip 

II 

602 

332 

lie 

n 

M 

636 

383 

120 

1936 

IP 

206 

337 

121 

ft 

If 

638 

348 

123 

1935 

IP 

894 

349 

124 

fi 

II 

291 

854 

126 

PI 

IP 

974 

855 

127 

PJ 

fl 

523 

857 

136 

II 

IP 

922 

359 

186 

IP 

If 

605 

867 

141 

PI 

IP 

534 

374 

143 

II 

M 

761 

376 

146 

IP 

IP 

721 

876 

156 

156 

1936 

PI 

IP 

PO 

476 

70 

878 

890 

894 

396 

400 

402 

405 

407 

162 

164 

166 

177 

II 

m 

1935 

IP 

L 

II 

IP 

PC 

665 

469 

779 

199 

182 

1936 

PI 

63 

191 

1985 

L 

566 

414 

194 

IP 

II 

712 

416 

198 

PI 

II 

93 

421 

201 

1936 

PI 

220 

430 

203 

IP 

H 

888 

488 

218 

H 

II 

840 

487 

219 

IP 

M 

681 

438 

220 

n 

PI 

650 

440 

225 

H 

PI 

864 

445 

226 

M 

PJ 

781 

447 


AIR 


PLR 

A 

1937 

L 

131 

449 

1937 

1936 

u 

502 

450 

1935 

pp 


603 

455 

1936 

1035 

11 

622 

456 

1935 

1986 

ft 

796 

462 

PI 

Pi 

PC 

51 

465 

1936 

11 

L 

729 

467 

1937 

1937 

11 

49 

469 

1936 

1935 

II 

391 

472 

PI 

1936 

It 

600 

474 

1985 

11 

It 

562 

477 

1936 

II 

PI 

712 

480a 1937 

1937 

IP 

220 

4806 1936 

1936 

IP 

568 

484 

1937 

Ip 

11 

778 

486 

1936 

II 

PI 

668 

493 

PI 

>1 

IP 

683 

498 

11 

If 

Ip 

519 

500 

PI 

IP 

IP 

365 

502 

•1 

u 

pp 

800 

505 

p* 

pp 

pp 

744 

506 

IP 

1935 

PI 

739 

509 

PI 

1936 

IP 

661 

611 

11 

n 

II 

851 

617 

1935 

II 

PI 

804 

521 

PI 

pp 

PC 

91 

526 

1936 

II 

L 

783 

531 

1937 

1937 

II 

17 

587 

1986 

1936 

Ip 

16 

541 

IP 

Ip 

PO 

46 

552 

1935 

1935 

L 

934 

658 

1996 

1936 

IP 

1015 

564 

IP 

PI 

If 

737 

567 

IP 

If 

IP 

183 

571 

PI 

11 

fl 

801 

674 

II 

1935 

Ip 

698 

576 

11 

II 

n 

957 

580 

1937 

IP 

11 

631 

582 

1935 

1936 

IP 

570 

587 

IP 

If 

PO 

825 

692 

1936 

1935 

L 

927 

608 

Pp 

1936 

ft 

909 

610 

1935 

IP 

IP 

242 

611 

1936 

ij 

11 

49 

618 

1937 

PI 

PO 

93 

621 


1936 

L 

567 

623 

1936 

II 

PI 

346 

625 

n 

IP 

IP 

518 

627 

IP 

1936 

IP 

716 

628 

pp 

PI 

IP 

696 

629 

It 

jp 

P« 

686 

630 

II 

PI 

PO 

126 

692 

IP 

PI 

L 

690 

633 

1936 

PI 

tt 

078 

636 

Ip 

ij 

pp 

633 

633 

1936 

Ip 

Ip 

704 

654 

1986 

1937 

II 

141 

667 

PI 

1936 

IP 

266 

662 

IP 

pp 

II 

141 

664 

1936 

1935 

Ip 

765 

670 

1985 

1987 

PI 

111 

678 

1986 

1935 

M 

648 

660 

» 


IB 


PLB 

; A 

.IB 

L 

115 

682 

1936 

L 

380 

IP 

790 

684 

If 

PO 

176 

PI 

135 

689 

M 

L 

471 

IP 

834 

691 

11 

IP 

930 

PI 

508 

693 

IP 

PI 

226 

PI 

657 

695 

II 

pp 

233 

fl 

91 

697 

fP 

ff 

495 

If 

45 

698 

IP 

IP 

442 

PI 

21 

700 

If 

pt 

338 

H 

484 

702 

IP 

44 

944 

II 

465 

705 

11 

If 

192 

Pp 

71 

707 

If 

It 

55 

IP 

767 

712 

IP 

pp 

193 

>1 

118 

717 

IP 

PI 

212 

PC 

133 

723 

t| 

IP 

246 

L 

771 

725 

IP 

II 

466 

II 

799 

727 

11 

11 

6 

11 

797 

729 

PI 

It 

499 

If 

63 

731 

IP 

IP 

210 

PI 

765 

733 

*1 

IP 

890 

II 

587 

739 

IP 

IP 

225 

II 

3S9 

741 

IP 

ti 

177 

Ip 

933 

742 

IP 

Ip 

207 

11 

949 

743 

IP 

It 

59 

n 

855 

744 

11 

It 

182 

II 

268 

746 

11 

pp 

47 

PI 

178 

748 

PI 

IP 

37 

pp 

635 

755 

IP 

IP 

35 

PC 

141 

757 

1937 

IP 

4 

L 

599 

760 

1936 

IP 

894 

PP 

449 

761 

1937 

Ip 

7 

PI 

922 

763 

1936 

IP 

189 

Ip 

708 

764 

1937 

II 

76 

H 

60 

767 

1986 

II 

81 

PI 

727 

770 

IP 

II 

26 

If 

971 

772 

IP 

1) 

S3 

IP 

18 

774 

II 

ft 

477 

IP 

44S 

776 

II 

Ip 

10 

PP 

336 

780 

11 

IP 

18 

IP 

418 

785 

PI 

IP 

13 

PI 

448 

788 

IP 

II 

16 

It 

641 

789 

IP 

PC 

169 


« 785 791 1937 L 98 

•1 157 793 1986 PO 188 

»» 146 800 M L 521 

II 463 802 •> PC 253 

II 370 803 u It 376 

II 760 804 II II 461 

11 507 807 II II 403 

II 285 809 H 11 SS5 

II 914 8126 .1 II 489 

n 284 816 ii n 480 

II 898 818 1935 n 875 

II 916 820 1986 ii 857 

•I 429 824 » PO 199 

•I 735 827 M L 485 

»' 830 826 » .. 601 

•I 975 829 II PO 198 

II 202 891 II L 924 

•I 687 888 " II 920 

n 124 839 II II 969 

•I 478 842 1937 » 247 


PLR 

A 

IB 

846 

1936 

L 

904 

848 

P9 

>1 

463 

849 

If 

fl 

103 

851 

II 

11 

G60 

852 

PI 

It 

670 

854 

PI 

II 

662 

355 

IP 

PI 

659 

857 

IP 

11 

648 

859 

fP 

ff 

619 

861 

IP 

II 

645 

865 

M 

11 

643 

868 

PI 

II 

672 

870 

If 

If 

675 

874 

tf 

ff 

931 

876 

Ip 

II 

145 

878 

IP 

Ip 

933 

881 

If 

IP 

707 

688 

1985 

PI 

982 

885 

1936 

• P 

673 

886 

II 

IP 

702 

887 

II 

PI 

394 

896 

Ip 

IP 

705 

897 

>1 

Pp 

689 

900 

If 

PP 

695 

901 

IP 

fp 

6S7 

903 

If 

II 

693 

906 

II 

H 

698 

911 

M 

H 

713 

915 

II 

M 

710 

917 

fl 

PI 

692 

918 

ft Pesb 181 

922 

II 

L 

706 

923 

II 

IP 

703 

925 

1937 

11 

56 

926 

Ip 

fl 

194 

928 

IP 

II 

57 

980 

IP 

IP 

69 

931 

1936 

IP 

700 

984 

1937 

11 

162 

986 

1936 

If 

696 

939 

1987 

II 

79 

941 

IP 

PI 

62 

944 

II 

II 

16 

946 

1936 

II 

1022 

949 

IP 

If 

400 

951 

1937 

tp 

133 

957 

1936 

M 

545 

960 

»P 

t| 

143 

961 

11 

Ip 

199 

964 

1937 

IP 

SO 

966 

1936 

>1 

205 

969 

1937 

PI 

120 

970 

PI 

♦1 

102 

973 

1986 

It 

863 

975 

1937 

PI 

246 

976 

1936 

PC 

277 

984 

PI 

L 

936 

986 

If 

PP 

208 

990 

IP 

Pf 

575 

992 

1937 

PI 

41 



58 38 Punjab Law Reporter = All India Reporter — {concld). 


PLR AIR 

1003 1936 L 792 
1006 « PC 171 

1013 » L 609 

1016 1937 .1 132 
1016 1986 •• 833 
1018 1937 .1 127 
1022 •• H 130 

1024 1936 .. 607 

1025 ■■ 716 

1029 » •• 553 

1031 >< •* 762 

1035 1937 " 196 


PLR AIR 


1036 1936 

L 

953 

1040 •• 

It 

359 

1042 1937 

ft 

160 

1045 1935 

It 

067 

1051 1937 

It 

195 

1052 •• 

It 

14 

1054 1935 

«t 

682 

1053 1936 

II 

663 

1059 « 

It 

753 

1061 •• 

It 

781 

1065 » 

»| 

645 

1067 » 

It 

839 


37 Criminal 


PLR AIR 

1069 1936 L 1003 

1071 

It 

It 

1010 

1073 

ft 

It 

371 

1077 

II 

M 

373 

1078 

1937 

•t 

35 

1032 

1936 

tl 

376 

10S4 

It 

II 

377 

1035 

II 

It 

452 

1036 

It 

It 

453 

1093 

It 

M 

404 

1095 

II 

It 

379 

1096 

It 

n 

441 


Journal = All 


PLR AIR 


1097 

1936 

L 

405 

1099 

It 

It 

407 

1101 

It 

II 

369 

1103 

II 

It 

403 

1104 

tl 

It 

401 

1107 

II 

It 

897 

1113 

It 

tl 

901 

1117 

1937 

It 

236 

1119 

1936 

It 

406 

1120 1937 

11 

239 

11-21 

1935 

It 

432 

1128 1936 

tl 

409 

1189 

tl 

II 

443 


India Reporter 


PLR AIR 

1146 1936 L 905 
1148 » » 885 

1150 » •> 911 

1155 » II 691 

1157 •» » 907 

1160 H 871 

1162 M ■> 910 

1164 M 381 

1165 H 919 

1166 » H 917 

1169 >1 II 921 


CrLJ AIR 


1 

1935 

C 

675 

2 

1936 

M 

219 

3 

1935 

R 

357 

4 

tt 

M 350 

6 

It 

R 

359 

9<i 

M 

A 

294 

9b 

tl 

R 

97 

12 

1936 

0 

44 

15 

1935 

M1044 

20 

It 

S 

7 

23 

11 

B 

393 

25 

11 Fesh 

74 

26 

tl 

B 

165 

28 

II 

0 

677 

29 

It 

A 

925 

SO 

It 

C 

687 

32 

If 

A 

362 

35 

It 

It 

916 

39 

tl 

II 

931 

43 

It 

B 

399 

44 

M 

A 

981 

45 

1936 

M 

82 

46 

1935 

A 

940 

49 

n 

11 

989 

55 

tl 

p 

436 

56 

M 

A 

938 

68 

H 

P 

426 

62 

If 

A 

977 

63 

1936 

P 

36 

64 

1935 

M 793 

65 

II 

0 

684 

68 

11 

L 

24 

69 

II 

C 

681 

70 

11 

L 

28 

72 

It 

II 

446 

73 

It 

0 

345 

76 

It 

L 

85 

77 

M 

0 

246 

79 

It 

L 

799 

80 

It 

S 

221 

81 

tl 

L 

92 

82 

II 

8 

222 

83 

II 

L 

ISO 

65 

tl 

A 

980 

87 

11 . 

Pdsb 155 

91<t 

P 

472 

91b 

II 

B 

407 

92 

h 

II 

447 

93 

It 

p 

460 

94 

II 

R 

893 

98 

II 

P 

466 

99 

II 

M 

825 

100 

II 

P 

465 


OrLJ 

AIR 


103 

1935 

C 

176 

104<i 

M 

M 301 

104b 1936 

P 

74 

106 

1935 

S 

203 

107 

tt 

P 

451 

108 

n 

s 

216 

110 

tt 

A 

936 

113 

1036 

It 

212 

115 

1935 

0 

741 

117 

It 

A 1023 

131 

It 

ft 

968 

133 

tl 

0 

736 

135 

II 

A 

970 

139a 

II 

0 

731 

1396 

It 

A 1037 

142 

193 5 

M 

1 

146 

1935 

R 

464 

146 

II 

S 

246 

150a 

II 

M 258 

152 

It 

B 

223 

153 

II 

0 

742 

154 

II 

U 

319 

156 

1936 

A 

107 

157 

It 

tl 

105 

159 

II 

II 

69 

161 

II 

N 

13 

163 

II 

0 

156 

173 

1935 

A 

928 

175 

II 

8 

228 

179 

II 

B 

426 

180 

If 

N 

241 

181 

It 

B 

427 

182 

1986 

0 

164 

166 

n 

R 

391 

187 

1935 

0 

182 

169 

It 

R 

433 

190 

M 

11 

453 

193 

1936 

P 

162 

196 

1935 

M 326 

196 

II 

B 

406 

197 

M Penb 174 

199 

IP 

R 

471 

200 

II 

If 

458 

201 

II Pesb 170 

205 

II 

R 

416 

207 

n 

L 

758 

209 

1936 

A 

663 

211 

1935 

B 

487 

212 

1936 

A 

171 

214 

1935 

B 

403 

216 

1936 

A 

177 

217 

1935 

R 

456 

219 

1936 

P 

108 


CtLJ AIR 


220 

1935 

B 

446 

221 

It 

P 

506 

223 

1936 

bl 

163 

225 

1935Pesli 1G5 

227 

It 

P 

474 

230a 

It 

L 

760 

230b 1936 

P 

1 

231 

It 

L 

8 

233 

1935 

•1 

922 

234a 1936 

P 

109 

2346 1935 

R 

50G 

235 

1936 

P 

11 

240 

11 

tl 

20 

243 

1935 

R 

485 

244 

1936 

A 

146 

246 

1935 

B 

512 

247 

tl 

A 

935 

250 

It 

L 

805 

252 

1936 

B 

5 

256 

1935 

B 

484 

256 

1936 

A 

143 

261 

1935 

B 

487 

263 

1936 

A 

165 

267 

1935 

B 

501 

269 

1936 

A 

156 

278 

1935 

B 

494 

279 

1986 

M 

48 

280 

It 

B 

491 

2S3 

ig85Pesb 189 

261 

1936 

A 

193 

289 

II 

P 

145 

290 

M 

B 

46 

293 

If 

•t 

1 

295 

tt 

II 

11 

297 

tt 

II 

38 

298 

1935Pe8hl78 

299 

1936 

B 

42 

303 

1935 

L 

945 

305 

n 

A 

614 

308 

It 

tl 

922 

309a 1936 

P 

SB 

309b 

It 

B 

IS 

812 

1935 

8 

214 

313 

1936 

C 

21 

814 

II 

8 

3 

818 

M 

P 

249 

319 

tl 

tl 

37 

320 

II 

II 

46 

322 

tt 

0 

829 

324 

tt 

P 

66 

325 

H 

0 

231 

327 


p 

44 

828 

1935 

R 

509 


CrLJ AIR 


331 

1936 

R 

15 

333 

It 

B 

35 

335 

If 

A 

83 

337 

tl 

It 

134 

342 

11 Fe&h 

16 

343 

II 

A 

356 

314 

It Pesb 

19 

315 

It 

II 

32 

316 

tt 

A 

141 

S47a 

tl 

Posh 32 

317b 

1935 

A 

926 

348 

1986 

II 

56 

354 

II 

M 

109 

357 

It 

61 

160 

353 

tt 

A 

88 

359 

tl 

C 

18 

360 

tl 

A 

66 

362 

II 

0 

219 

365 

tl 

A 

142 

366 

tl 

B 

52 

872 

It 

A 

129 

874 

It 

P 

101 

377 

II 

0 

16 

378 

It 

P 

69 

379 

II 

C 

S3 

360 

II 

61 

65 

382 

It 

A 

74 

335 

tl 

tl 

140 

388 

rl 

It 

439 

390 

M 

0 

288 

394 

11 

0 

73 

408 

1937 

0 

130 

410 

1936 

B 

40 

411 

II 

It 

49 

413 

II 

P 

122 

414 

Jl 

B 

76 

416 

M 

It 

70 

417 

II 

A 

147 

418 

It 

B 

GO 

420 

It 

A 

161 

421 

tl 

M 

280 

422 

It 

A 

150 

424a 

It 

ll 

204 

424b 

n 

A 

363 

426a 

n 

L 

288 

426b 

tl 

A 

149 

427 

II 

L 

47 

428 

M 

M 

28 

430 

II 

M 

15 

432 

It 

It 

247 

436 

tl 

B 

118 

436 


It 

114 


CrLJ AIR 


488 

1936 

0 

65 

445 

It 

tt 

101 

449 

II 

R 

23 

451 

It 

A 

192 

152 

M 

P 

162 

453 

n 

A 

143 

454 

1937 

0 

157 

455 

1936 

S 

40 

467 

II 

II 

29 

460 

tt 

It 

23 

462 

II 

R 

119 

463 

II 

tt 

71 

467 

n 

II 

115 

468a 

ft 

It 

120 

468b 

II 

P 

170 

469 

H 

It 

172 

470 

II Posh 

81 

471 

II 

61 

426 

473 

It 

B 

112 

474a 

tt 

L 

256 

474b 

It 

N 

65 

483 

n 

8 

81 

485 

It 

tt 

20 

490 

1987 

0 

77 

492 

1936 

R 

174 

493 

If 

L 

278 

495 

It 

0 

124 

496 

It 

A 

253 

501 

It 

61 

311 

502 

It 

P 

176 

503 a 

II 

L 

84S 

6036 

II 

II 

885 

601 

tl 

It 

341 

503 

tt 

II 

887 

510a 

tl 

II 

356 

GlOb 

M 

B 

163 

513 

tt 

P 

249 

514 

1935 

B 

409 

515 

1936 

L 

368 

521 

If 

0 

147 

622 

M 

A 

269 

624a 

tl 

0 

167 

524b 

•t 

II 

149 

527 

It 

R 

116 

528 

tt 

It 

96 

530a 

II 

II 

94 

5306 

It 

0 

181 

531 

tl 

R 

131 

594 

It 

0 

153 

533 

II 

II 

221 

539 

tl 

B 

151 

541 

H 

0 

185 



59 


37 Criminal Law Journal — All India Reporter — {concld.) 


OfLJ 


AIR 

643 

1936 P 

245 

616 

11 

8 

42 

646 

11 

11 

44 

548 

n 

A 

306 

551 

91 

91 

650 

552 

>9 

C 

237 

553 

If 

B 

172 

556 

11 

L 

144 

557 

If 


350 

559 

>1 

P 

425 

560 

If 

19 

418 

562a 

n 

A 

813 

5625 

i] 

L 

830 

566 

It 

A 

318 

667 

>1 

L 

857 

560 

91 

R 

216 

671 

99 

U 

816 

573 

II 

B 

171 

674 

11 

0 

326 

677 

19 

B 

167 

531 

n 

L 

907 

586 

19 

N 

136 

587 

91 

19 

86 

688 

99 

19 

78 

500 

91 

0 

205 

605 

99 

A 

311 

597a 

91 

L 

400 

6975 1937 

A 

190 

699 1936 

99 

314 

■603 

•> Peab 

72 

604 

99 

M 

66 

•607 

19 

N 

103 

616 

M 

0 

311 

617 

91 

B 

189 

•618 

n Pesb 101 

619 

99 

99 

106 

621 

91 

R 

187 

•628 

II 

91 

176 

•625 

99 

P 

423 

627 

99 

M 

471 

628 

91 

PO 

169 

629 

91 

M 

816 

■680 

91 

P 

481 

634a 

99 

U 

317 

-6345 

91 

P 

282 

637 

II 

u 

363 

661 

If 

L 

439 


OrLJ A I E 


673 

1936 

c 

186 

675 

91 

A 

364 

676 

91 

C 

227 

679 

if 

PO 

160 

688 

19 

B 

154 

694 

M 

A 

822 

696 

H 

0 

259 

697 

II 

A 

357 

698 

1935 

C 

804 

700 

1086 

A 

361 

701 

•1 

0 

796 

705 

91 

A 

320 

710 

91 

11 

319 

713 

91 

99 

354 

715a 1935 

s 

144 

7155 1936 

N 

87 

716 

11 

S 

47 

719 

99 

A 

372 

721 

n 

B 

177 

722 

9t 

L 

607 

723 

19 

R 

342 

727 

19 

A 

892 

730 

19 

99 

873 

732 

f» 

L 

400 

740 

99 

99 

360 

741 

•1 Pesh 113 

742 

If 

L 

533 

747 

99 

C 

261 

748 

91 

L 

473 

749 

99 

0 

268 

751 

II 

L 

283 

753 

91 

B 

193 

758 

11 

0 

356 

773 

99 

R 

280 

775 

91 

0 

316 

782 

19 

A 

370 

783 

II 

S 

49 

785 

11 

P 

503 

787 

91 

0 

294 

790 

99 

B 

227 

791 

91 

»| 

234 

792 

99 

8 

61 

793 

II 

B 

229 

794 

91 

A 

337 

811 

99 

Zj 

471 

813 

91 

A 

386 


CrLJ 

814 

AIB 

1936 B 

221 

818 

ti 

C 

292 

321 

91 

N 

68 

827 

11 

A 

360 

828 

11 

C 

324 

829 

11 

R 

232 

831 

11 

C 

294 

632 

99 

R 

247 

833 

II 

PC 

190 

8SG 

91 

M 

560 

833 

11 

P 

392 

846a 

91 

If 

360 

848 

99 

11 

274 

649 

19 

Pesh 141 

850 

99 

P 

321 

851 

99 

c 

355 

8S2a 

91 

Pesh 139 

8525 

91 

A 

470 

635 

»9 

S 

78 

867 

91 

A 

469 

862 

99 

P 

333 

864 

99 

A 

437 

866 

91 

91 

634 

869 

91 

B 

297 

870 

91 

8 

91 

875 

n 

P 

413 

876 

n 

S 

90 

877 

It 

P 

330 

883 

91 

B 

236 

885 

n 

0 

373 

886 

99 

A 

331 

888 

99 

0 

.383 

889 

91 

Pesh 152 

692 

99 

0 

379 

893 

99 

P 

346 

697 

91 

PO 

233 

902 

II 

R 

325 

905 

n 

11 

368 

906 

91 

P 

438 

907a 

19 

0 

380 

9075 

91 

19 

372 

909 

99 

M 616 

914 

M 

PO 

242 

920 

11 

R 

350 

927 

99 

91 

290 

931 : 

1937 

0 

64 


CtLJ AIR 


9355 

1936 L 

702 

937 

19 

19 

730 

939 

91 

»» 

758 

940 

91 

91 

707 

941 

19 

0 

376 

943 

11 

A 

561 

940 

>9 

S 

91 

950 

19 

L 

729 

951 

19 

0 

401 

963 

99 

M 824 

954 

91 

0 

375 

953 

99 

19 

405 

953 

19 

PO 

289 

975 

19 

0 

400 

977 

19 

N 

156 

978 

99 

L 

731 

979 

If 

N 

152 

931 

99 

Pesh 166 

983 

>1 

N 

153 

983 

91 

Pesh 169 

990 

91 

B 

324 

992 

19 

91 

373 

1003 

II 

S 

123 

1005 

19 

19 

126 

1006 

II 

N 

181 

1007 

11 

8 

123 

1008 

19 

B 

369 

1012 

H 

N 

130 

1013 

19 

R 425 

1017 

99 

A 

656 

1019 

19 

91 

GSl 

10225 

91 

B 

444 

1024 

99 

Pesh 170 

1026 

II 

L 

264 

1028 

II 

A 

638 

1029 

91 

L 

778 

1030 

11 

8 

143 

loss 

11 

L 

294 

1085 

II 

N 

119 

lose 

11 

8 

147 

1037 

91 

0 

196 

1038a 

91 

S 

143 

103851937 

K 

79 

1939 ig86Pe6hl72 

1043 

99 

L 

626 

1043 

11 

8 

140 

1047 

91 

N 

200 


CrLJ 

AIR 


1050 

193G R 

42L 

1054 

91 

N 

233 

1056 

11 

L 

781 

1058 

91 

0 

188 

1059 

19 

R 

380 

1061 

11 

P 

486 

1065 

11 

0 

413 

1068 

11 

s 

153 

1073 

19 

A 

675 

1074 

If 


629 

1075 

If 

A 

691 

1077 

19 

C 

524 

1079 

91 

L 

833 

1082 

II 

S 

166 

1036 

II 

11 

146 

1090 

91 

N 

234 

1092 

19 

G 

529 

1100 

11 

A 

695 

1104 

19 

11 

747 

1107 

11 

M 

628 

1108 

99 

A 

707 

1109 1987 

0 

72 

1112 1936 

B 

453 

1114 

II 

A 

693 

Ills 

91 

R 

446 

1118 

91 

n 

832 

1119 

M 

It 

442 

1121 

91 

A 

689 

1123 

II 

P 

534 

1124 

11 

B 

327 

1126 

99 

P 

637 

1128 1937 

0 

81 

1129 1986 

M 

793 

1134 1987 

M 

8 

1137 1986 

R 

455 

1140 

11 

B 

372 

1144 

1937 0 

168 

1146 

1936 N 

146 

1147 

91 

A 

743 

1149 

>1 

0 

407 

1160 1937 

M 231 

1151 1936 

0 

418 

1163 

91 

M 788 

1154 

II 

P 

533 

llSGa 

99 

99 

536 

11665 

11 

0 

403 

1169 

91 

P 

677 


10 

a: 

IR 

* 

1 

1935 

M 

839 

4 

11 

P 

896 

8 

91 

G 

762 

12 

II 

P 

436 

IS 

1936 

51 

42 

19 

■1 

A 

216 

20 

1935 

0 

641 

22 

II 

A 

981 

23 

ti 

U 

688 

26 

n 

A 

981 

SO 

1936 

M 

82 

31 

1935 

0 

661 

33 

99 

S 

206 

36 

If 

A 

372 

36 

91 

0 

676 

37 

If 

A 

278 

88 

Pf 

M 

922 

39 

n 

A 

298 

■40a 

1936 

U 

219 


159 Indian 

10 AIR 

lOb 1936 A 166 
41 » B 167 

44 1. A 123 

45 M R 118 

48 » A 263 

49 M M 360 

51 >» A 879 

54 1936 0 47 

67 1935 R 357 
69 1936 0 79 

61 1936 L 699 

64 .1 A 147 

65 i> R 126 

66 » A 299 

70a •« R 181 

706 n A 148 
72 II L 492 

81 II B 869 

88 » M1068 


Cases = All Inc 

10 AIR 

90 1936 B 393 
93 II M 875 
95 11 R 97 

97 II Pesh 168 

98 M 0 366 
117 1936 0 62 

121 u n 66 

125 1935 S 200 

126 1936 0 74 

127 1936 MlOOa 

129 „ 787 

181 H B 201 
183 II 0 671 
138 II R 240 
140 H 0 677 

148 II R 867 

144 .1 B 896 

147 II A 881 

149 n 0 687 


ia Reporter 

10 AIR 

161 1935 A 542 

153 II S 205 

154 It A 925 

165a •• M 918 

1656 .1 A 862 

168 ti M1047 

159 11 0 666 

163 II P 422 
166 1986 U 86 
1676 1935 R 397 

169 II p 118 

170 II B 416 

171 II P 126 

172 11 M 884 

173 1938 P 198 

176 1936 B 899 

177 « P 126 

178 1936 L 200 

179 II P 33 


IC 

A I 

: R 


180 

1985 

0 

684 

188 

•> 

A 

916 

166 

11 

R 

364 

18S 

11 

s 

212 

190 

1936 

A 

218 

191 

99 

M 

278 

198 

1935 

A 

117 

196 

11 

B 

340 

198 

9> 

A 

926 

109 

• 9 

B 

417 

202 

1936 

A 

217 

203 

1935 

L 

437 

206 

It 

91 

410 

207 

91 

B 

324 

209 

If 

91 

321 

212 

91 

Ii 

439 

213 

It 

B 

326 

217 

It 

R 

843 



60 


159 Indian Cases = All India Reporter — (contd.) 

IC AIB IC A IB 10 A IB IC A IB IC AIR 


224 

1935 

M 1050 

226 

It 

L 

656 

227 

II 

•1 

661 

228 

It 

M 

693 

280 

91 

L 

651 

232 

11 

19 

733 

233 

99 

M 

650 

235 

»t 

C 

638 

237 

>9 

L 

657 

240 

II 

M 

793 

241 

91 

P 

426 

244 

91 

M 

907 

246 

1936 

P 

SG 

247 

1935 

S 

222 

248 

1936 

P 

93 

250 

1935 

L 

626 

268 

n 

P 

450 

254 

M Pesh 163 

256 

99 

P 

458 

267 

99 

L 

653 

260 

1986 

P 

128 

261 

M 

O 

115 

263 

1935 

M 

863 

264 

1936 

0 

106 

266 

1985 

M 

890 

269 

1986 

0 

81 

271 

1935 

S 

221 

212 

It 

13 

420 

273 

Fesb 160 

274 

19 

L 

446 

279 

91 


803 

284 

« Pesb 155 

287 

91 

A 

940 

289 

99 

R 

407 

290 

99 

A 

989 

296 

99 

S 

210 

298 

19 

A 

966 

299 

99 

C 

356 

800 

99 

B 

403 

306 

91 

A 

938 

308a 

91 

B 

447 

SOBb 

91 

A 

977 

310 

19 

L 

24 

311 

1936 

0 

121 

314 

1985 

C 

315 

316 

1936 

0 

102 

319 

1936 

M 

244 

820 

1986 

0 

105 

825 

1936 P C 199 

329 

99 

19 

203 

334 

9> 

P 

460 

339 

II 

99 

417 

340 

91 

L 

C06 

342 

1986 

P 

41 

345 

19 

M 

135 

346 

1935 

P 

472 

847 

19 

L 

268 

850 

1936 

P 

80 

352 

1986 

A 

976 

863 

It 

L 

92 

864 

1986 

M 

58 

856 

91 

0 

60 

358 

1935 

B 

831 

863 

M 

PI 

833 

366 

91 

L 

446 

367 

91 


262 

369 

19 

L 

446 

370 

PI 

0 

713 

372 

11 

M 

298 

374 

IP 

L 

26 

376 

91 

C 

728 


378 

1935 

B 

382 

381 

n 

L 

85 

363 

It 

C 

357 

3SSa 

If 

L 

279 

3855 

11 

C 

246 

387 

II 

A 

946 

405 

PI 

L 

184 

409 

«i 

A 

930 

410 

fi 

L 

189 

411 

ft 

A 

976 

412 

It 

L 

799 

413 

II 

B 

423 

418 

II 

L 

ISO 

419 

11 

L 

686 

420 

It 

C 

726 

421 

It 

It 

176 

422 

II 

M 

SOI 

423 

pf 

C 

688 

424a 

II 

M 279 

4246 

II 

B 

412 

427 

rt 

S 

78 

432 

II 

M 

825 

433 

It 

A 1008 

437 

M 

c 

716 

441 

11 

A 1014 

443 

PI 

C 

707 

446 

M 

A 

946 

447a 

f| 

PI 

984 

447 

II 

N 

221 

449 

PI 

P 

453 

450 

II 

R 

393 

451 

1) 

P 

465 

452 

f| 

M 

219 

458 

1936 

P 

68 

454 

1985 

M 

818 

458 

PI 

II 

812 

460 

1936 

P 

57 

462 

1935 

C 

726 

463 

II PesblGl 

465 

It 

R 

899 

466 

PI 

S 

203 

46S 

It 

R 

336 

472 

11 

11 

464 

474 

It 

L 

867 

478 

IP 

M 

360 

480 

It 

L 

593 

4BS 

1936 

0 

110 

466 

1985 

M 

287 

487 

II 

P 

465 

490a 

PI 

M 

298 

4905 1936 

P 

52 

492 

1935 

B 

225 

494 

1986 

P 

62 

493 

1985 

R 

389 

497 

II 

N 

195 

500 

1936 

P 

65 

EOl 

PI 

M 

40 

503 

pf 

P 

74 

605 

1935 

B 

176 

607 

II 

M 

847 

509 

PI 

B 

421 

511 

>1 

0 

658 

612 

PI 

M 

297 

513 

It 

A 

086 

515 

PI 

C 

607 

517 

PI 

A 

942 

613 

H 

B 

265 

621 

II 

A 

964 

528 

PI 

C 

741 

524 

1936 

A 

212 

527 

1935 

C 

786 


629 

1935PesL 168 

531 

It 

A 

966 

632 

ft 

M 

313 

533 

11 

B 

386 

541 

II 

M 

300 

542 

It 

C 

726 

544 

1936 

M 

116 

545 

II 

PC 

5 

549 

II 

PI 

9 

555 

II 

It 

1 

569 

PI 

PI 

24 

561 

1035 

A 1023 

575 

11 

C 

738 

577a 

PI 

M 

342 

577b 

It 

P 

451 

578 

1936 

M 

81 

680 

It 

P 

70 

584 

1935 

N 

212 

586 

IP 

P 

456 

587 

>1 

S 

216 

589 

II 

M 

883 

591 

PI 

S 

219 

694 

1986 

M 

10 

596 

II 

0 

32 

608 

1935 

L 

642 

609 

1936 

O 

100 

611 

1985 

C 

706 

613 

II 

II 

783 

61G 

It 

A 

982 

616 

It 

C 

721 

621 

11 

A 

970 

625 

It 

M 

50 

630 

»i 

A 

965 

632 

1936 

M 

16 

633 

11 

L 

290 

684 

II 

M 

182 

637 

1935 

C 

664 

639 

1936 

L 

182 

641 

1935 

II 

844 

642 

PI 

A 

974 

644a 

f| 

L 

811 

644b 

II 

A 

979 

646 

>1 

L 

858 

647 

II 

A 

043 

650 

II 

B 

867 

653 

IP 

A 1037 

656 

1936 

M 

1 

660 

1935 

C 

731 

661 

PI 

U 

796 

662 

II 

C 

769 

663 

II 

M 

258 

664 

PI 

0 

742 

665 

II 

S 

245 

667a 

IP 

L 

606 

667b 1936 PC 

34 

677 

1935 

L 

877 

678 

PI 

C 

789 

CSO 

II 

A 1040 

CSl 

II 

C 

729 

683 

II 

A 1002 

685 

11 

C 

771 

687 

II 

8 

228 

689 

PI 

7^1 

602 

691 

PI 

L 

692 

692 

PI 

M 

819 

693 

PI 

L 

489 

691 

PI 

M1040 

696 

II 

0 

751 

697 

PI 

B 

427 

703 

PI 

L 

644 

70i 

1936 PC 27 


711 

1935 

p 

470 

713 

11 

PC 

212 

716 

)l 

p 

476 

717 

1936 

tl 

75 

718 

II 

M 

101 

720 

1935 

R 

365 

722 

II 

P 

481 

723 

II 

A 1011 

725 

II 

P 

4S8 

727 

1936 

A 

216 

728 

1085 

P 

459 

729 

103G 

M 

$8 

730 

PI 

A 

220 

732 

1935 

L 

865 

731 

II 

A 1047 

735 

11 

L 

687 

737 

It 

M 

768 

739 

11 

N 

250 

745 

>1 

S 

53 

749 

II 

B 

340 

760 

fi 

U 

364 

752 

II 

C 

760 

765 

II 

B 

229 

756 

M 

C 

711 

758 

It 

N 

226 

762 

1936 

M 

99 

768 

1935 

L 

26 

765 

99 

8 

111 

766 

1936 

L 

207 

767 

1935 

C 

625 

772 

1036 

0 

97 

775 

If 

h 

177 

776 

P9 

0 

75 

778 

II 

It 

147 

780 

• 1 

• 1 

87 

787 

IP 

M 

282 

788 

1985 

A : 

1041 

789 

II 

R 

426 

790 

1936 

A 

112 

794 

loss 

PC 

203 

797 

1936 

A 

127 

798 

1935 

R 

365 

801 

If 

II 

341 

802 

1936 

A 

221 

S04b 

11 

PI 

107 

807 

1935 

8 

26 

£08 

1936 

A 

105 

810 

1985 

B 

211 

812 

1936 

A 

181 

816 

1985 

R 

898 

817 

1936 

P 

162 

819 

1985 

Pesbl74 

821 

1936 

P 

167 

824 

1933 

s 

228 

828 

1936 

p 

128 

880 

1935 

l'C8hl70 

831 

1936 

M 

267 

835 

1936 

PI 

849 

S37 

II 

L 

658 

840 

1036 

M 

67 

843 

1935 

PI 

342 

845 

11 

ft 

740 

8S3a 

II 

L 

974 

858b 

19S6 

U 

89 

865 

IP 

N 

13 

857 

1985 

M 

890 

861 

pp 

L 

857 

862a •> 

M 

261 

8625 1936 

N 

16 


866 

1935 

L 

703 

667 

PI 

M1072 

868 

M 

N 

249 

870 

II 

L 

802 

872 

1936 

M 

25 

873 

1935 

11 

721 

875 

1936 

0 

156 

836 

1935 

C 

809 

888 

11 

bl 

870 

690 

’I Posh 165 

893 

II 

c 

805 

897 

1936 

A 

117 

899 

1935 

il 

353 

900 

It 

A 

02S 

902 

tl 

R 

427 

903 

1936 

A 

124 

907 

1935 

0 

811 

909 

1936 

0 

94 

911 

1935 

B 

287 

919 

1936 

0 

164 

923 

1935 

B 

437 

925 

It 

R 

891 

927 

It 

L 

850 

929 

It 

M 1056 

932 

II 

N 

241 

083 

M 

S 

225 

936 

It 

R 

416- 

939 

It 

L 

758 

943 

It 

M1066 

945 

II 

B 

466 

960 

II 

N 

244 

962 

II 

B 

468 

954 

PI 

N 

235 

957 

It 

C 

800 

958 

II 

M 

919 

960 

1986 

P 

268- 

962 

1935 

L 

801 

963 

t) 

P 

50L 

964 

It 

0 

182 

96C 

11 

P 

503 

967 

M 

R 

436. 

968 

** . 

L 

795 

972 

tl 

S 

232 

975 

It 

L 

SOI 

977 

II 

A 

995 

988 

II 

L 

95S 

984 

tl 

A 1004 

983 

II 

L 

972 

989 

11 

A 1042 

993 

tl 

M 

840 

996 

M 

B 

418 

998 

If 

N 

245 

999 

PI 

L 

853 

1001 

II 

0 

659 

1005 1986 

M 

6 

1008 1986 

C 

792 

1014 

PI 

L 

875 

1016 

PI 

0 

813 

1019 

PP 

L 

863 

1021 

11 

M1059 

1024 

PI 

L 

855 

1026 

ti 

B 

471 

1027 1986 

U 

100 

1028 

PI 

II 

49 

1029 

II 

II 

24 

1080 1935 

L 

662 

1081 19SC 

M 

47 

1032 1935 

R 

418 

1084 

It 

bll04S 

1086 

PI 

R 

453 

1087 

PI 

L 

926 



1S9 Indian Cases = All India Reporter — {concld.) 


ic 


AIR 


IC AIR 


1C 


AIR 


IC AIR 


1038 1935 
I0i4a M 
104461036 

1046 1035 

1047 1937 

1048 2035 

1049 1936 

1050 1935 


7 0 


B 420 
L 645 
0 123 
B 804 

so 

U 326 
0 160 
B 406 


$$ 


1052 1986 

1053 1935 
1055 

1058 

1059 

1060 
1064 
1003 




0 180 
L 041 
R 362 
408 
L 970 
B 460 
L 636 
B 466 


1C68 1935 
1670 » 

1071 

1073 1936 

1074 1935 

1075 1936 

1077 1935 

1078 p’ 


S 214 1079 1936 PC 
C 732 1080 « 

M1069 1085 1935 
P 110 
0 743 
P 182 
R 395 1089 
C 746 1091 » 


1087 

1068 


»f 




ij 


16 
20 
10 
640 
791 
C 780 
L 7U 


»1 




»| 


10 AIR 

1092 1936 
1095 1935 
1100 
1101 
1104 

1107 1937 
1116 1935 
1119 »> 




M 


II 


61 


M 120 
R 423 
L 


C 

L 

C 

p 


612 

702 

64S 

226 

7-33 

4TS 


160 Indian Cases = All India Reporter 

1C AIR 


IC A 

IR 

IC 

AI 

R 


IC 

Ai: 

R 


1 

1036 

PC 

55 

124 

1935 

C 

738 

236 

1935 

N 

258 

6 

1935 

S 

3$ 

128 

ll 

N 

257 

242 

1936 

B 

10 

12 

1936 

P 

108 

129 

PI 

L 

840 

245 

1985 

B 

401 

13 

Pt 

A 

853 

180 

II 

R 

400 

250 

11 

C 

779 

14 

1035 

P 

490 

188 

If 

L 

843 

254 

PI 

M 

378 

17 

1036 

A 

171 

134 

M Pesb 179 

264 

1936 

A 

165 

IS 

1985 

P 

506 

137 

1086 

M 

171 

268 

1935 

LI 

1041 

20 

1036 

A 

177 

143 

1035 

L 

807 

269 

1936 

A 

15G 

21 

1985 

L 

638 

144 

M 

11 

841 

270 

II 

M 

84 

28 

1936 

P 

1 

145 

It 

II 

809 

275 

PI 

A 

63 

24 

1035 

L 

792 

146 

1936 

p 

112 

276 

11 

L 

45 

27a 

1936 

P 

125 

148 

1935 

L 

695 

277 

II 

A 

3 

276 

II 

0 

174 

149 

1936 

P 

107 

281 

11 

L 

46 

29 

II 

PC 

16 

ISOa 

11 

II 

106 

282 

1035 

R 

494 

83 

II 

0 

177 

1505 

1935 

B 

485 

283 

lose 

L 

300 

35 

II 

N 

17 

152a 

1936 

P 

109 

295 

II 

PC 

63 

36 

II 

0 

132 

1526 

1935 

L 

923 

287 

II 

L 

374 

sea 

II 

II 

ISO 

163 

1936 

P 

IS 

28f) 

II 

II 

283 

38 

1935 

B 

433 

155 

1935 

L 

696 

292 

1935 

R 

491 

42 

1080 

0 

167 

166 

1936 

P 

15 

295 

ft P«5h 

185 

48 

1035 

C 

768 

158 

1935 

£> 

022 

297 

ll 

L 

846 

44 

1987 

0 

115 

160 

11 

N 

230 

801 

II 

N 

242 


IC 


AIR 


48 .t A 202 162 1935 A 935 303 

61 1985 L 920 165 1936 0 188 306 


302 1936 A 13 


II 


II 


• I 


A 146 
0 234 


62 1936 B 3 167 

04 » A 172 169 

68 M PC 46 170 1985 A 153 

70 .. A 151 171 1937 0 132 

71 M C 16 178 1936 h 810 

73 H A 169 174 1936 


309 
314 
321 
328 

824 

0 178 326 


‘5 1935Pesh 191 175d lOSSPesh 192 327 


76 1936 A 157 

80 M M 66 

S2 1936Feshl62 

84 •> 0 770 

85 II R 446 

86 II G 816 

87 •• L 973 

88 II C 764 

90 «• R 489 

96 11 C 801 


99 1936 B 1 196 

101 n PC 44 199 

104 II U 168 202 

106d 1986 L 692 205 

1066 1936 PC 49 206 

107 1935 L 887 209 

109 1986 B 26 210 

111 . II L 8 212 

118 1985 B 606 216 

114 1936 P 111 217 

116 1935 S 244 219 

116 u p 474 228 

118 « L 769 226 

119 1986 P 126 229 

121 1986 C 744 280 

123 1986 M 48 2S4 


1756 

177 1936 

180 1935 L 820 

181 1936 P 11 

185 1936 L 934 

186 1936 P 102 
167 1936 L 805 
189 1936 B 6 

193 1936Pesli 189 

194 1933 B 13 


» R 467 830 
20 331 
332 
348 
S44 
345 


M 21 
1985 N 287 
•• 280 
R 473 
A 924 
1936 0 179 
1935 L 637 
B 446 
II 449 
II 524 
•• 521 
C 
P 
R 
P 


II 

II 

II 


II 


n 


ff 


1986 

II 

1985 

1936 


1 

145 

495 

160 


346 1936 L 975 


n 


N 34 


847 1936 
349 1935 
861 1936 
352 1936 


H 

c 

766 

858 

1996 

ll 

N 

8 

364 

PI 

PI 

LI 

125 

S65 

M 

ip 

L 

I 

356 

PI 

If 

Ll 

421 

361a 

1935 

1986 

B 

512 

3615 

1996 

IP 

C 

746 

863 

1996 

PI 

B 

484 

364 

’1 1 

PI 

L 

940 

866 

IP 

IP 

C 

766 

867 

pp 

IP 

R 

174 

368 

1936 

1086 

A 

18 

370 

PI 

fj 

0 

236 

872 

1 

ll 

A 

148 

878 

it 

19S5 

B 

501 

376 

PJ • 


P 

L 

P 

L 

P 

A 

P 

A 


23 

808 

2 

626 

6 

16 

10 

198 


L 902 
R 486 


A 

8 


8 

4 

9 

8 


379 

331 

382 

383 

384 
838 
394 
407 
410 
414 

416 

417 
4206 
423 
425(1 
4256 
427 
423 
430 
437 
441 

443 

444 

445 

447 

448 
450(1 
4506 
452 

464 

467 
459 

461 

462 

463 

465 

466 

468 

469 
471 

477 

478 
480 
482 
469 
490 
498 
496 
603 
606 
609 
611 
518 
616 
517 
5196 

520 

521 


II 


•I 


1936 A 1 

1935 M 788 
» A 922 

1936 S 2 
I. PC 70 

1935 C 817 

1936 A 21 
C 12 
II 311 

1935 L 696 

1936 U 103 

1935 H 860 

1936 II 167 
•> II 57 

1935 B 501 
•I M 1009 
1986Pesh 10 
" 61 8 

1935 11 98G 

1936 P 29 
II Pesb 7 
I. P 88 

Pesb 15 
P 84 
•I 45 
II Pesb 9 
n P 87 

1935 L 838 
1986 Pash 12 

'• 0 141 

19SSPesh 186 

1936 B 46 
0 222 

» Pesb 1 
R 1 
O 248 
R 86 
0 172 
1935 B 438 
II LI 993 
1986 B 11 
II LI 64 

1935 B 4SS 

1986 11 81 

1937 O 180 

1985 B 525 
» L 690 

1986 0 218 
1986 L 861 
1986 B 19 

1985 L 616 

1986 LI 14 
1986 I> 698 

1936 B 16 
1936 L 681 

II II 021 

1986 M 150 
1986 L 971 


II 

II 


II 

II 


II 


11 


522 1936Pesh 5 
624 1935 L 980 
525 •• A C14 

527 1986 B 17 
529 1936 Ii 919 
630 1936 U lie 
531 1935 L 646 

533 » ’’ 813 

534 1986 M 152 

536 1985 L 623 
538 11 11 663 

540 II 901 

541 1936 A 33 
557 1935 L 924 
559 1936 M 123 

563 •• 102 

564 1985 L 931 
567 1936 0 329 

569 II Pesb ll 

570 1935 L 918 

571 1936Pe5h 14 

572 1985 L 630 

573 1936 M 136 

574 1935 L 6S5 

576a II 11 635 
5765 II R 482 
677 1936 C 30' 
579 I, PC 88 
684 n L 493 
586 ■■ C 28 

588 1985 R 514 
591 19SG C 21 
692 1985 R 496 
598 L 990 

694 1986 M 165 
697 
602 

604 
6066 

605 
Cll 
612 
617 

623 » » 

624 1935 LI 775 

681 19S6Pesb 16 
686a 1936 B 481 
6866 II Ij 982 
638 1986 B 24 
642 11 L 458 

646 II LI 121 

647 1985 II 1017 

668 1986Pesb 19- 
672 II 11 26- 

676 II p 46 
676 1936 M 753 
678 1986 P 26. 


II 


It 


IT 


If 


>1 


It 

11 


It 


R 42 
U 12 
P 249 
H 178 
•• 190 
•' 267 
B 80 
A 60 


■^7 



€2 


160 Indian Gases = All India Reporter — {concld.) 


IC 

AIR 


IC 

AIR 


IC 

AIR 


6S0 

1935 

11 

718 

76S 

1935 

M 

760 

835 

1936Pcsh 

41 

681 

1936 

p 

3 

773 

II 

L 

821 

837 

11 

PC 

77 

684 

II 

M 

105 

777 

II 

M 

702 

844 

II 

If 

74 

685 

M 

P 

26 

779 

It 

II 

765 

846 

1935 

B 

430 

686 

It 

11 

113 

783 

1936 PC 

65 

854 

1936 

A 

356 

680 

11 

B 

35 

783 

1035 

L 

625 

855 

If 

L 

133 

691 

11 

C 

22 

789 

II 

11 

649 

85G 

11 

A 

134 

«93 

M Pesb 

2 

790 

ff Pesb 190 

801 

1935 

R 

408 

C94 

1035 

8 

235 

701 

II 

L 

825 

862 

1936 

A 

83 

701 

11 

B 

502 

703 

It 

II 

C91 

665 

If 

II 

64 

703 

1936 

A 

60 

794 

II 

II 

952 

8GG 

It 

II 

385 

708 

1935 

L 

035 

705 

1936 

P 

44 

867 

It 

C 

81 

709 

1936 

A 

809 

796 

II 

R 

58 

863 

II 

A 

740 

711 

It 

PC 

51 

797 

11 

P 

56 

870a 

It 

II 

141 

715 

II 

R 

17 

708 

1935 

L 

939 

8706 

II 

C 

34 
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321 

91 

PC 

285 

671 

99 

S 

130 

762 

99 

A 

661 

960 

tl 

R 

425 

99 

19 

0 

379 

325 

19 

A 

611 

572 

91 

A 

607 

764 

99 

M 

682 

964 

19 

N 

200 

lOl 

99 

B 

264 

328 

19 

B 

296 

676 

91 

8 

125 

769 

99 

B 

869 

967 

11 

B 

444 

105 

91 

0 

3S3 

338 

It 

0 

400 

677 

1937 

L 

67 

778 

1937 

L 

69 

969 

91 

S 

143 

106 

99 

B 

289 

334 

11 

L 

712 

578 

1986 Pasbiee 

784 

1936 

A 

658 

971 

91 

L 

578 

107 

II 

0 

378 

SS6 

19 

B 

314 

581 

II 

B 

313 

735b 

II 

B 

869 

973 

99 

M 700 

118 

99 

H 

387 

337 

19 

PC 

309 

682 

91 

L 

727 

792 

99 

N 

168 

974 

99 

R 

429 

133 

99 

B 

816 

840 

91 

99 

304 

663 

91 

S 

127 

794 

91 

M 704 

975 

1937 

0 

152 

186 

M 

L 

401 

845 

11 

91 

SOI 

686 

1937 

L 

62 

796 

11 

L 

408 

977 

1936 
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139 

99 

R 

824 

847 

99 

99 

818 
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1936 

M 
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797 

99 

S 

128 

984 

It 

R 

430 

140 

99 

L 

578 

360 

99 

B 

382 

596 

19 

A 

624 

799 

99 

P 

476 

995 

91 

0 

195 

141 

99 

B 

331 

361 

M 

N 

160 

698 

99 

L 

762 

804 

tt 

99 

474 

997 

M 

M 689 

142 

99 

L 

560 

358 

1985 

M 

404 

600 

tl 

A 

628 

806 

99 

M 707 

1000 1937 

0 

29 

144 

91 

0 

372 

358 

1936 

P 

450 

605 

It 

L1022 

809 

91 

L 

294 

1003 

19 

19 

165 

145 

91 . 

PeEh 152 

364 

91 

B 

329 

608 

99 

E 

306 

611b 

99 

P 

498 

1006 1936 

M 853 

148 

99 

B 

286 

866 

91 

L 

603 

610 

1937 

li 

167 

614 

Pesh 176 

1011 

It 

s 

138 

149 

91 Peah 

157 

368 

99 

n 

702 

611 

1936 

M 

856 

817 

1987 

0 

20 

1012 

It Pesh 185 

151 

1937 

0 

54 

369 

II 

B 

299 

618 

99 

A 

695 

822 

1936P6Bb 170 

1013 

99 

B 

321 

152 

1936 

B 

276 

373 

91 

L 

707 

616 

91 

M 

449 

829 

99 

0 

335 

1015 

99 

8 

121 

163 

99 

Feah 158 

376 

It 

99 

730 

628 

91 

B 

289 

825 

99 

N 

95 

1017 

II 

hi 629 

167 

99 

B 

274 

878 

11 

»t 

704 

630 

•1 Pesh 169 

827 

99 

0 

403 

1018 

99 

L 

621 

159 

99 

0 

370 

379 

99 

M 

634 

632 

91 

B 

290 

829 

» Feah 178 

1020 

91 

8 

146 

162 

99 

B 

860 

881 

1037 

L 

36 

639 

91 

B 

352 

890 

1937 

0 

161 

1022 

91 

M 776 

170 

91 

5 

114 

884 

1986 

* 91 

732 

642 

II 

S 

126 

831 

1936 

M 662 

1023 

91 

R 

41T 

177 

99 

B 

2B7 

386 

19 

B 

882 

644 

It 

B 

311 

832 

91 

L 

648 

1025 1937 

0 

57 

178 

91 

P 

442 

367 

99 

A 

668 

646 

99 

M SOI 

833 

PI Pesh 181 

1029 1986Pedhl80 

180 

91 

A 

SSI 

892 

91 

B 

386 

660 

1937 

L 

162 

836 

II 

L 

577 

1033 

91 

L 

799 

181 

19 

Fesh 156 

393 

99 

L 

721 

654 

1986 

B 

319 

841 

tt 

91 

607 

1084 1937 

0 

31 

184a 

19 

P 

488 

398 

99 

M 

531 

660 

It 

M 

778 

642 

99 

R 

899 

1086 1930 

S 

140 

1845 

91 

A 

682 

408 

99 

L 1010 

664 

1937 

L 

249 

844 

1937 

L 

16 

1039 

99 

0 

410 

189a 

99 

B 

286 

410 

99 

. E 

310 

665 

1936 

A 

598 

649 

1936 

U 

714 

1041 

91 

B 

418 

190 

99 

B 

260 

412 

99 

99 

838 

668 

99 

M 

706 

646 

99 

L 

407 

1044 

91 

19 

403 

198 

99 

A 

667 

418 

PI 

99 

314 

670 

91 

19 

801 

848 

99 

N 

167 

1046 

99 

L 

682 

200 

91 

PI 

656 

420 

M 

L1019 

674 

1937 

0 

204 

851 

1937 

P 

66 

1047 

99 

A 

641 

202 

99 

E 

827 

421 

91 

0 

871 

677 

1986 

B 

873 

658 

1986 

M 698 

1056 

91 

L 

778 

205 

n 

A 

663 

424 

91 

99 

869 

684 

1987 

0 

12 

854 

91 

P 

490 

1067 

ft 

4 

II 

828 

206 

99 

B 

825 

426 

91 

L 1008 

687 

1986 

N 

162 

866 

19 

M 

713 

1059 

99 

A 

659 

208 

M 

A 

625 

426 

99 

0 

375 

689a 

tt 

L 

681 

656 

H Pesh 176 

1061 

91 

B 

893 

218 

99 

• P 

484 

428b 

99 

' 91 

401 

689b 

99 

M 

824 

857 

91 

M 817 

1064 

91 

M 851 

217 

99 

M 623 

481 

19 

91 

364 

690 

99 

L 

787 

860 

tl 

P 

618 

1065 

91 

. N 

283 

220 

19 

. P 

456 

432 

1987 

. L 

14 

692 

>1 

N 

181 

876 

91 

>1 

486 

1066 

tl 

A 

666 

225 

99 

L 

674 

484a 1936 

M 

468 

693 

n 

L 

785 

877 

19 

A 

631 

1069 

»9 Feah 179 

226 

99 

c 

497 

436 

9t 

L 

758 

694 

n 

N 

112 

882 

99 

L 

619 

1071 

91 

0 

524 

286 

99 

L 

671 

440 

II 

It 

676 

695 

99 

B 

SIO 

884 

91 

B 

421 

1072 

tl 

N 

118 

286a 

99 

B 

866 

446 

It 

B 

840 

697 

99 

M 

709 

888 

99 

L 

601 

1074 

It 

S 

188 

286b 

99 

99 

386 

448 

n 

' n 

354 

700 

99 

L 

731 

889 

99 

6 

168 

1078 

91 

M egs 
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10 

AIR 


10 

AIR 


10 

AIB 


IC 

AIR 


10 

A I 

B 

1 

1936 

A 

686 

180 

1936 

M 905 

319 

1936 

R 

455 

507 

1936 

L 

841 

650 

1936 

C 

3 

II 

R 

219 

182 

II 

A 

691 

322a 1937 

L 

56 

508 

II 

M 

522 

654 

II 

A 

7 

II 

A 

579 

184 

II 

B 

322 

322b 

II 

0 

4 

511 

II 

L 

786 

665 

II 

C 

12 

1937 

0 

52 

180 

II 

A 

690 

328 

1936 

8 

137 

512 

11 

B 

896 

656 

II 

M 

15 

1936 

A 

704 

190 

II 

c 

536 

329 

If 

L 

797 

516 

II 

L 

693 

657 

fi 

L 

17 

11 

C 

279 

191 

11 

L 

669 

330 

If 

M 

788 

518 

If 

B 

385 

658 

If 

If 

19 

M 

0 

409 

192 

II 

M 

626 

332 

If 

C 

283 

619 

II 

I, 

830 

659 

1937 

M 

20 

J| 

A 

695 

193 

If 

A 

747 

336 

11 

B 

344 

520 

II 

C 

899 

661 

1936 

L 

21 

II 

P 

535 

199 

If 

L 

605 

347 

If 

PC 332 

521 

fi 

L 

710 

664a 

11 

If 

23 

If 

L 

769 

201 

•• F^sb 192 

350 

J| 

N 

165 

523 

1937 

0 

170 

66ib 

ff 

M 

25 

II 

A 

707 

202 

II 

S 

150 

353 

II 

L 

663 

530 

1936 

B 

389 

666 

II 

C 

26 

If 

P 

546 

205 

II 

R 

446 

354 

It 

C 

295 

537 

1985 

C 

773 

667 

If 

L 

28 

1937 

0 

81 

207 

II 

M 915 

85Sa 

II 

L 

842 

640 

1936 

N 

231 

669 

II 

M 

29 

1986 

N 

177 

210a 

II 

L 

591 

SSBb 

11 

R 

459 

542 

II 

P 

577 

670 

fi 

L 

82 

M 

P 

582 

2105 

II 

A 

697 

363 

II 

C 

567 

545 

If 

C 

892 

671 

M 

f| 

33 

II 

0 

193 

213 

1937 

P 

141 

367 

II 

L 

697 

550 

If 

N 

125 

672 

II 

B 

84 

11 

B 

880 

217 

1936 

N 

186 

369 

II 

S 

184 

553 

11 

El 

594 

661 

11 

A 


48 

66 

68 

69 
61 
63 
66 

70 
74 
76 
78<t 
781 ) 
81 
82 
83 
86 
91 
94 
96 


IJ 

II 

II 

If 

II 

IJ 

II 

II 

II 

II 

11 

II 

IJ 

JJ 

II 

II 

II 


II 


L 784 225 
» 615 227 1937 
B 342 230 1936 
M 812 231 .) 

L 781 232 
M 195 287 
L 612 240 
0 196 
L 659 
N 207 
L 660 
S 163 
K 182 252 
L 888 254 


>1 

1987 

1936 A 672 

243a 1937 O 9 
248b 1936 L 846 
245 B M 

247 1937 0 10 

251 1936' » 129 

•> Fesh 189 

1937 0 62 


II 

11 


B 815 
8 169 
K 274 
>1 Feels 166 
98 1937 P 169 

104 1936 0 207 

105 1937 N 14 
112 19d6PeBlil84 

118 1937 0 99 

119 1986 8 166 

122 » N 180 

124 ,, A 668 

129 1987 0 26 
181 1986 L 669 


U 800 257 1936 R 458 412a 


A 693 370 1937 0 19 656 

M 848 371 1936 0 564 653 

0 16 373 1937 0 169 569a 

P 634 378 1936 F 563 S59b 

A 7C0 883 » L 666 560 

B 448 384 •> R 412 561 

0 72 383 II C 430 564 

A 672 387 1937 M 231 565 

388 1936 B 396 567 

390 M 0 353 568 

392 1937 0 116 674 

402 1986 A 708 675 

404 1937 0 149 578a 

405 1936 M 514 576b 

408 


II 


II 


II 

II 

» 

>1 

II 


ft 


11 

II 

II 

II 

tl 


N 197 682 
•• 273 669 
M 433 690 
8 200 694 
M 918 693 


P 

•I 

S 

P 

L 

P 


258 

259 
261 
266 
267 
26B 
269 

273 

274 


II 


II 


II 

M 

II 


132 

187 

188 
141 
146 

148 

149 
161a 
161b 
164a 
166 
168 
162 
166 
167 
177 


II 

II 

II 

tl 

11 

H 

n 

II 

H 

II 

M 

» 

n 

H 


0 189 
L 298 
0 413 

L 602 
» 888 
A 676 
L 886 
" 800 
K 284 
L 793 
» 676 
S 179 
0 629 
L 684 
A 676 
N 214 


M 695 
A 689 
B 327 
A 706 
L 796 
» Peeh 191 
1987 0 26 
1936 S 148 
H L 588 
276o 1937 O 2 
276b 1936 M 668 

278 M L 783 

279 1937 0 3 

1936 


II 

II 

II 

n 


II 

It 

II 

II 


II 

II 

M 


1987 

1986 


280 
281 
283 
287 
289 

291 

292 
294 

297 

298 
801 
806a 
806 b » 

808 » 

810 1987 _ 

814 1986 M 609 
817 $> p 562 


II 

II 

II 

II 


L 839 
0 444 
L 623 
M 884 
P 687 
L 792 
M 8 
0 307 
M 798 
P 627 
M 786 
B 447 
S 166 
B 416 
P 166 


412b 

414 

415 
417 
422 
426 
426 » 

429 1987 

430 1936 

432 

433 

488 

489 
460 1937 
452 1986 
463 


1937 

0 827 6Bla 1936 
K 145 68ib » 
U 662 683 1937 
M 217 585 1986 
0 418 587 1937 
PC 269 688 1936 
B 872 689 
N 146 692 
C 804 698 
I. 166 696 


II 

II 

n 


II 


II 

II 

II 

M 


II 

0 

A 

0 

A 


461 

462 
466 
466 


II 
II 
II 
II 
H 

469 1937 
471 1986 
478 .1 

478 » 

460 M 
484 » 

186 1987 
498 1986 

608 It 
606 M 


N 222 
M 879 
669 
407 
723 
186 
710 
U 689 
A 702 
0 666 
A 743 
M 907 
0 124 
U 600 
A 717 
M 696 
B 208 
U 626 
0 168 
A 712 
M 632 
0 408 


697 

598 

600 

601 

603 

604 
606b 
612 
616 
620 
623 
626 
681 
632 
637 

640 

641 

642 

648 

646 

647 

649 


1937 

1936 


II 

M 

n 

H 

I) 

» 

If 

II 

H 

It 

II 

n 

II 

It 

M 

II 

II 

II 

II 

It 


56B 
631 
203 
671 
822 
661 
R 485 
P 416 
0 65 
P 670 
B 897 
O 46 
F 542 
0 160 

5 199 
P 643 
M 917 
P 639 
R 471 
0 66 

6 201 
P 686 
L 717 
P 583 
B 399 
0 424 
P 648 
0 459 
M 971 

P 666 
L 37 
0 464 
M 677 
B 876 
L 706 
B 144 
8 186 
L 718 
A 806 
M 964 
A 7U 


698 

699 
701 


II 


II 

H 

II 

If 

M 


698 
239 
672 
695 
948 
429 
643 
841 
703 
452 
863 
SOL 
C 249 
A 742 
M 661 
A 701 
PC 822 
A 762 
» L 718 
•• A 763 
706 1987 0 145 
7096 1936 A 760 
718 1987 0 141 
716 1986 0 342 
716a 
716b 


721 
723 
784 
736 
787 
789 
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741 

742 

748 
746a 
746b 
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764 1986 L 618 
766 1936 0 400 


n 

A 
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If 

0 
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0 

1 
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c 
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II 

A 
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>1 

L 

629 

II 

A 
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>1 

II 
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IJ 

£1 
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n 

L 

692 

II 

0 

^20 

99 

£I 842 

IJ 

8 
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tl 

M 715 

11 

8 

189 

II 

P 

579 

>1 

M 651 

II 

P 

672 


768 II 

760 

761 

762 
764 

766 

767 

768 

769 
780 
786 1987 
790 1986 
793 1937 
797 11 


11 

II 

II 

II 

II 

II 

II 

II 


B 468 
•I 498 
P 881 
R 477 
U 663 
II 60S 
694 
» 796 
A 768 
M 919 
0 133 
A 808 
0 127 
.1 107 
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IC A I E 


79S 
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0 
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790 

It 

ft 
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802 

1036 

L 

236 
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ft 

P 

512 

mb 

It 

R 

507 

SOk 

It 

N 

281 

305 

It 

P 

5S6 
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It 

L 

385 

SOD 

M 

P 

493 

SIC 

It 

R 

508 

812 

It 

P 

590 

313 

It 

L 

917 

815 

11 

P 

490 

817 

It 

0 

678 

310 

M 

R 

409 

320 

tl 

M 581 

323 

II 

L 

267 

325 

tt 

N 

243 

S2C 

>1 

S 

211 
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It 

C 

674 
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828 

1936 

R 

504 

874 

1936 

L 

911 

330 

II 

N 

220 

877 

1937 

0 

53 

831 

1037 

ir 

27 

878 

1936 

C 

650 

833 

193G 

L 

512 

880 

It 

L 

855 

834 

1937 

0 

200 

882 

II 

A 

771 

844 

1036 

P 

501 

801 

1937 

0 

111 

$46 

It 

L 

298 

802 

1936 

A 

780 

847 

>> 

C 

686 

OCO 

1037 

0 

154 

840 

It 

N 

258 

001 

1936 

B 

453 

350 

It 

P 

593 

904a 

« Pesh 196 

852 

1937 

0 

106 

0046 

1937 

0 

176 

854 

1036 

P 

606 

005 

1036 

C 

673 

855 

99 

M 664 

907 

>1 

s 

206 

856 

It 

L 

689 

903 

1937 

0 

183 

857 

f| 

P 

506 

000 

1936 

L 

914 

860 

tl 

M 835 

Oil 

It 

R 

526 

864 

11 

tl 

963 

913 

It 

N 

97 

365 

1937 

0 

161 

918 

« PesU 107 

867 

1936 

B 

379 

919 

1937 

M 

17 

873 

1937 

0 

79 

923 

1936 

S 

187 


1)21 1036Pesli 198 
925 -1 P 607 

927 « P 591 

929 't •• 621 

930 1937 N 4 


931 

933 

934 

936 

937 
939rt 
9396 
940 

942 

914 

915 
947 

943 
950 


1936 P 626 
S 233 
N 232 
P 604 
M Pesh 105 
N 209 
M 991 
P 610 
M G30 
N 166 


II 


Tl 


If 


It 


II 


>1 


It 


It 


It 


P 627 
•• Pesb 199 
N 123 
S 213 


It 


>1 


951 

952 
954 
957 
959 

961 

962 

963 
966 
963 
970 
972 
977 

986 

987 

993 

994 
997 
1001 
1006 


1936 


>1 

It 

It 

II 

tl 


M 942 
P 608 
B 353 
K 254 
P 615 


1937 

1936 

1937 


It 


M 


t) 


L 

P 

L 

P 

>I 

P 

M 


752 

199 

332 

160 

35 

176 

46 


1936 

1937 
1936 


tl 

tl 

II 


1937 


B 412 
P 136 
B 402 
S 235 
B 403 
L 978 
B 412 
M 176 


CASES OVERRULED & REVERSED 


IN 

A. I. R. 1936 LAHORE 


^ibdullah V. Emperor, (1933) 14 Lah 290 
=34 Cr L J 1025=A I R 1933 Lah 
716—145 I C 467 (F B) 

Bakhshan 7. Emperor, (1936) 16 Lah 912 
=A I R 1936 Lah 247=162 I C 804 
Chunna Mai Salig Ram v. Commr. of 
Income-tax, (1931) 5 I T C 316=32 
PLR517=AIR 1931 Lah 320= 
131 1 C 193 (F B) 

Feroz v. Emperor, (1918) 11 P R 1918 
Cr=19 Cr L J 651=A I R 1918 Lah 
92=45 I 0 843 

Janki v. Sattan, (1933) 34 P L R 964 
AIR 1933 Lah 777=146 I C 511 
JiwaD V. Punjab National Bank, (1935) 
AIR 1935 Lah 889=160 I C 897 
Khazan Chand v. Moti Singh. (1935) 
AIR 1985 Lah 914=161 1 C 418 
Naul Mai v. Reru Mai, (1935) AIR 1935 
Lah 625=160 I C 788 
Pars Ram-Brij Kishore 7. Jagraon Trading 
Syndicate, (1936) 38 P L B 693=A I R 
1936 Lah 226=163 I C 126 
Pit Shah 7 . Mamud, (1936) 38 P L R 455— 
AIR 1936 Lah 135=161 1 C 837 
Earn Chand 7. Wasanda Ram, (1936) 38 
P L B 320=161 1 C 987 
Sher Bhadur 7. Emperor, (1934) 36 P L R 
469=1934 Cr 0 990=36 Cr L J 169 
=15 Lah 331=A I R 1934 Lah 667 
=152 1 0 673 

Bhere Singh 7. Emperor, (1881) 21 P R 
1881 Cr 

Umar Hayat Khan 7. Md. Zaman, (1935) 
37 P L R 367=A I R 1935 Lah 865 
=159 I C 702 ' 


Impliedly , ^ 

overruled in A I E 1936 P 0 253 (2). 

I, A I B 1936 P C 253 (2)e 

Overruled in A I E 1936 Lah 762 (PB). 
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Addison and Din Mohammad, JJ. 

hlaqbul Ahmad — Defeodaot — Appel- 
laat 

V. 

Mi. A/zal.Ul.Nisa — Plaintiff and 
■others — Defendants — Respondents. 

First Appeal No. 433 of 1931, Decided 
on 3rd Jannary 1935, from decree of Sub- 
Judge. Ist Class. Delhi, D/- l2th De- 
cember 1930. 

(a) Partition— Court tbeuld part decree 
■in favour of all «o-ebarera whether plaintiff* 
«r defendant*— It cannot make payment of 
Court-fee condition precedent to paasing of 
•decree in favour of defendant*. 

In a partition suit, each patty stand* in the 
4)0«tJOn of a plaintiff with lefereoce to the other* 
and the Oontt has no reason to refnse the prayer 
■01 the defendants for partition of their shares if 
the piaintiff’s right to claim partition has been 
•established ; and it cannot make payment of 
•Court-fee a condition precedent to passing of de- 

-lit defendants; such a decree 

tfalls within the definition of an iastrnment of 
partition within tha meaning of S. 3 (16), Stamp 

«outt to decide the proportioa ot the aUm 

bis ehar 

•Sfik’JkJ •* article unde 

which this etamp duty is levied. It would, of 

^ “"y to 

«a ao i^a n. Id06» Bel on^ [P 8 0 3] 

^ Pertitien— Final decree in partition 

AMd <Ief«ndaiit— Defendant 

^d not pay Court-fee to have hia share «e- 
Walely allotted to him-Otifer. 

*“‘0“ f*- 

cSnSri io » partition snit to pay 

SSSii 1 1“ order to have his share sepatatoly 

BB S ™ ~ 

t ^Oll, 1998 Bom 41 and 99 Bon. 79 ^ppr. ’ 

CP 4 0 I, 9] 

X936 L/1 4 2 


Kishan Dayal and S. N. Bose— for 
Appellaut. 

Shuja-Ud-Din, L. Saunders, Ehur- 
shaid Zaman and Mohammad Amin — for 
Bespoodeots. 

Addison, J. — One Abdul Hamid died 
leaving nine booses and one shop in 
Dslbi. His heirs were a son, Abdul 
Samad and two daughters as well as his 
widow, Mt. Mahmud-Ul-Nisa defen. 
dant 3. One of She daughters Mt. Afzal- 
Ul-Nisa, instituted this suit for parti- 
tion of her 7/32 share of the property. 
Abdul Samad is dead and is represented 
by bis son, Abdul Jabbar and widow, 
Mt. Anwar-Ul.Nisa, defendants 1 and 2. 
The other sister. Mt. Niab-Ul.Nisa, is 
also dead and is represented by her son 
Abdul Rashid and husband Abiul Majid, 
defendants 4 and 5 respectively. The 
other defendants are transferees of por- 
tioDs of the property from various mem- 
bers of the family. The numbers of the 
houses are 2698, 2699, 2700, 2796 2797 
2798, 2800, 2801 and 2302, while the' 
number of the shop is 2770. It was 
recited m the plaint that Abdul Samad 
the 000 . bad mortgaged in bis lifetime 
his 7/16bb share in four propsrties. 
namely houses Nos. 2800, 3801. 2802 and 
shop No. 2770 to one Lachhu Mai whose 
0 on IS defendant 11 . Defendant U ob- 
tamed two decrees for the sale of this 
snare m these four properties. These 
decrees were purchased by defendant 6 
Maqbul Ahmed who sxrtisaquently in 

Abdul Samad’a 
^leth share in these four properties. It 

^re tW« ^“*ted in the plaint that be-., 
fore this auction sale took place plaintiff 

and other members of the family referred 

S partition of the estate 

of Abdul Hamid to arbitration and an 
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award was given on 29tli Octol>er 1923 
according to which house No. 2800 fell 
to plaintiQ's share. Maqbul Ahn.ed was 
taking possession of bis share in this 
property as well as in the other three 
properties and plaintifi brought a suit 
for a declaration fo'resti aiu him on the 
ground that property No. 2600 had come 
to her share on partition. Her suit was 
however dismissed on tlje ground that 
the award was obtained ccllusively in 
order to defeat the claim of Maqbul 
Ahmed, defendant 6. Accordingly the 
plaintiff instituted this suit for parti, 
tion of the whole property. Various 
defences were raised. The shares are 
not in dispute nor is it disputed that 
Llaqbul Ahmed, defendant 6, is entitled 
to 7/l6ths of the four properties men- 
tioned. The cases of the other trans- 
ferees need not be specially mentioned 
here. An order was recorded by the first 
Judge who was trying the suit as fol- 
lows; 

The questioD whether Maqbul Ahmed, defen* 
dant, should be turned out of the share of the 
properties purchased by him and should be 
awarded a share in the remaining property 
should be decided after the preliminary decree 
as it relates to the mode of partition. 

At this stage it may be mentioned 
that the shop No. 2770 has already been 
partitioned between the parties and 
it was agreed that no further parti- 
tion proceedings as regards it were ne- 
cessary and that it should be excluded 
from this partition. It has also to be 
mentioned that there is a suit pending 
by Maqbul Ahmed for partition of his 
share of house No. 2802 without loclud- 
ing his share in the other properties 
purchased by him. The trial Judge 
found that the partition effected by the 
award was invalid as it was collusive. 
The shares of the other transferees were 
set out and at the end of the judg- 
ment, directing a preliminary decree to 
be drawn up, it was said that the ven- 
dees should be allowed property alie- 
nated to them if the eqnities permitted 
this. Due regard, however, should be 
paid to the state of the family, its 
debts, nature of property, etc. It was 
directed that in the proceedings for 
drawing up the final decree regard should 
be had to these- directions. The preli- 
minary decree is dated 23rd July 1930, 
and there was no appeal against it. 
Thereafter a local commissioner wasap- 
pointed to submit a report as to the 
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mode of partition. On iSth October 
1930, he submitted a report setting out- 
the values of all the ten properties. 
In this he valued house No. 2800 at- 
Rs. 2,768-2.0. Ho valued tlie share of 
Mt. Afzal.ul-Nisa at Rs. 3,060-9-0. He 
suggested that plaintiff should be al- 
lowed this house No. 2800 as her share 
and that the defendants should pay her 
the deficiency of Rs. 297-7-0. 

The plaintiff herself objected to this 
report pointing out that shop No. 2770 
had been valued at Rs. 2,006-13-3 while 
its value was more than Rs. 4,000. She 
further asked that instead of house 
No. 2800 and a share of shop No. 2770 
being given to her she might be given 
shop No. 2770 and house No. 2801 the 
value of which according to the com- 
missioner was Rs. 2,921-6-0. Most of 
the defendants also filed objections as 
regards the under-valuation of the pro- 
perly and asked for a complete partition 
of the shares of all the heirs. Maqbul 
Ahmed, defendant 6, specifically men- 
tioned that house No. 2800, awarded to 
the plaintiff, had been very much under- 
valued and he added that he was being 
deprived of his share in the specific num- 
hers purchased by him at the Court auc- 
tion. Mt. Afzal-ul-Nisa put in another 
petition admitting that shop No. 2770' 
bad already been partitioned agreeing 
that this previous partition should be- 
maintained and stating that she bad no 
objection to Maqbul Ahmad getting his 
share in house No. 2800 allotted to her 
by the commissioner. As already stated 
it was agreed before us that this shop 
No. 2770 should he excluded from the 
partition as it bad already been parti- 
tioned. It has also to be noted that- 
house No. 2800 had been valued at a 
much higher figure in the collusive- 
award proceedings already alluded to. 

After these objections were put in the- 
trial Court ordered on 28tb October 
1930 that the local commissioner should 
make proposals for the complete parti- 
tion of the property. Accordingly he- 
put in a report dated l7th November 
1930, suggesting a partition into four 
shares namely those of the original beire 
of Abdul Hamid, i. e., his widow, two 
daughters and son. No attempt was 
made in tRis report to give Maqbul 
Ahmad and others the shares they were 
entitled to. The properties were valued 
at the same figures as bad been given in- 
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bbe first report. Uaqbul Abmad, defen- 
daot 6. again objected to the oocnmis- 
sioner's proposals and prayed that a 
competent commissioner might be ap- 
pointed to prepare a complete scheme 
to settle the shares of the parties once 
for ail. There were also objections on 
behalf of the other defendants. Uaqbul 
Ahmad again pointed ont that the local 
commissioner had awarded the same 
boQse, No. 2800, to Mt. Afzal-nl-Nisa 
which she obtained under the collnsive 
award proceedings. In this second re- 
port of the commissioner the shop 
No. 2770 was excluded so thafthe value 
of the share of the plaintiff became 
Rs. 2,626-6.0, whereas the value of the 
house No. 2800, according to the com- 
missioner, was Rs. 2,768-2-0. Maqbul 
Ahmad again asked that his 7/16th 
share in bouses No. 2800, No. 2801 and 
No. 2802 should also be partitioned and 
awarded to him. In her application of 
23th October 1930 the plaintiff Mt. 
Afzal-ul-Nisa had stated in para. 3 that 
she would be content to get a 7/l6th 
share in property No. 2800 awarded to her 
and that she had no objection to the re. 
maining portion going to Maqbul Ahmed. 

Instead of framing issnes on the 
numerous objections taken to the com- 
missioner’s report the trial Court at 
once proceeded to pass a final decree 
which 18 dated 12th December 1930. It 
wag stated in this order that Maqbul 
Ahmed was not entitled to possession of 
the share he claimed in respect of the 
properties purchased by him until he 
came before the Court either as a plain, 
tiff in respect of all these properties or 
thll oof t-foes in respect of 

that a directed 

t at a final decree should be drawn up 

allotting house No. 2800 to the plaintiff 
for diet? h r 

for distribution among the other co- 

Ahm/r?' A decision Maqbul 

Ahmed, defendant 6, has preferred this 

appeal. Prom what has been eaid^it 
will be clear that the trial Judge has 
acted very hastily in this matter He 
should have framed issues, gone ioUthe 
under-valuation and seen 
whether it wae possible to allow Maqbul 
Ahmed^ portions of the properties or 
floihe of the properties/a share of whioh 

by him. Seeing thabMfc 
8admifite(^ t{ia;i8hop^q,5770 k.. .i 

»ady bean Partitioned these pr?p1rt?es 


are now houses Nos. 2800, 2301, 2802. 
There has been no proper adjulicatiou 
as regards the valuation of the proper, 
ties and the way they should be allotted. 

Apart from that, the trial Judge has 
erred in holding that Maqbul Ahmed 
or any other of the co-sharers must 
either come into Court as a plaintiff or 
first pay proper court-fees before a parti- 
tion decree could be drawn up in their 
favour. This has never been laid down. 
In 86 I C 765 (l) the Calcutta High 
Court said that in a partition suit each! 
party stands in the position of a plain- 
tiff with reference to the others and 
that the Court bad no reason to refuse 
the prayer of the defendants for parti- 
tion of their share if the plaintiff's right 
to claim partition bad been established. 
Iq 22 P L R 1918 (2) it was held that 
every co-sharer is entitled to obtain 

possession of the share allotted to him 

under a decree for partition whether he 
18 a plaintiff or defendant, while it was- 
held in 23 P R 1905 (3) that as a decree 
for partition is a joint declaration of the 
rights of all the co-shaiers interested ia 
the property of which partition is sought^ 
each co-sharer is entitled to obtain 
possession of the share allotted to 
hiin under the decree whether be be 
plaintiff or defendant. It was therefore 
necessary for the trial Court also to 
separate the shares of those defendants 
who desired that to be done. It may be 
pointed out that such a decree would 
fall within the definition .of an instru- 
ment of partition within the meaning of 

I' 9Q 

a. 29 {ghStampAct.it is the duty of 
the Court to decide the proportion of 
the stamp payable by each person who 

desires his share separated. Art. 45 is 

the article under whioh this stamp duty 
B levied. It would of course be 

execute the decree until the stamp duty 

ever'it how 

ever It ,9 necessary for the defendants 

who claim execution under aoch a 

^onrUeeB is 

a more difficult matter end I am doubt- 
fo Tif^it arises at this stage of tha case, 

^'£*1*07^* Gobfnda, 1926 Oal 184= 

mti V£'| 835=44 

8. Waw^flo (1905) 38 P R 
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As however the matter bas been argued, 
I proceed to discuss this question. 

Id 29 Bom 79 (4) a defendant to a 
partition suit applied for execution in 
his favour of the decree therein. The 
Judge ruled that he could execute the 
decree when he had paid court-fees on 
his share. The decree itself imposed no 
such term as to court-fees. It was held 
by a Division Bench of the Bombay 
High Court that the execution Court 
“Was not justified in requiring payment 
of an additional court-fee on the plaint. 
In this case, of course, the final decree 
had been passed without any stipulation 
as to its not being capable of execution 
by the defendants until the executing 
defendant bad paid court-fees on bis 
share. Another Division Bench of the 
Bombay High Court held in 1923 Bom 
41 (5) that, where a complete decree 
bad been drawn up on the award and 
the executing Court dismissed the appli- 
cation for execution on the ground that 
there was no decree as the necessary 
court- fees liad not been paid, the order 
dismissing the application for execution 
was wrong and execution should have 
been allowed. Here again it will be 
seen that there was no provision in the 
decree to the effect that any defendant 
executing the decree must first pay 
court-fees on his share. In 42 I C 36fi 
(6) however a Division Bench of the 
Madras High Court held that if a de- 
fendant under a decree or award for 
partition gets a share of the property 
allotted to him he most if he wishes to 
execute the decree pay bis share of the 
court-fee payable on the entire decree. 
There was practically no discussion of 
the question by the Judges who decided 
the case. 

The view taken by this Bench of the 
Madras High Court was not taken by a 
Division Bench of the Patna High 
Court in 1926 Patna 154 (7). It was 
there said that there was nothing in the 
law which requires a defendant in a 
partition suit to pay court-fees in order 
;to have bis share separately allotted to 
him. The decree that is finally drawn 

4. Sadoradin t. Nuruddin, (1906) 29 Bom 79= 
6 Bom L B 834. 

5. Wadtlal Obbaganlal v, Uanek Lai Cbbsgsn- 
lal, 1928 Bom 41=79 1 C 489. 

6. NagabuBbaoam v. Pitcbayja, 1918 Mad 443 
=42 I 0 866. 

7. Hemcbandra Mahto v. Prem Uabto, 1926 
Pat 164=90 I 0 789. 


up bas to be stamped as an instrument 
of partition under the Stamp Act and 
except that duty, no other duty is pay. 
able by the defendant. Further, another 
Division Bench of the Madras High 
Court in 55 Mad. 975 (8) took the same 
view as the Patna High Court. The 
Judges stated that they did not agree 
with the decision in 42 I C 365 (6) and 
that they preferred the reasoning in the 
Patna decision. There are also some 
remarks by Jenkins. C. J. in 29 Bom. 79 
(4) which seem to indicate that he was 
of the same view. He said: 

Now ex coDcessis this court-fee is to be im- 
posed if &t all in respect of tbe plaint, bat the 
plaint is not tbe defendant's document; bo wbj 
sbonid he pay any fee on it ? We can find 
nothing in the Court-fees Act which imposes 
the burden. 

This seems to show that be was of 
tbe same view as was taken by tbe 
Patna High Court and by the Madras 
High Court in its later decision, though 
it was unnecessary for him to come to 
this decision as in tbe case before him 
tbe final decree bad been drawn up 
without any stipulation that it could 
not be executed until each defendant 
bad paid bis share of the court-fee. In 
my judgment the law is correctly laid 
down in 55 Mad 975 (8) and 1926 Patna 
154 (7). For tbe reasons given, this 
appeal must be accepted and tbe final 
decree set aside. Tbe case will be 
remanded to tbe trial Court to proceed 
with tbe case from the stage of tbe 
preliminary decree. A new commis- 
sioner should be appointed and be should 
be directed to divide the property into 
as many lots as tbe parties desire. 
Of course any of tbe parties can elect 
not to have their shares divided but to 
leave them undivided, or any gronp can 
ask for their share to be treated as 
joint. When tbe Court bas ascertained 
this tbe Commissioner should be in- 
structed after a proper valuation of tbe 
property to make proposals for the 
partition of tbe various shares desired. 
So far as possible tbe share of tbe 
appellant Maqbul Ahmed should be 
given out of bouses Nos. 2800, 2801 and 
2802. If this is not possible some rea- 
sonable arrangement sbonid be made. 
This remark applies to tbe others as 
well. Shop No. 2770 should be treated 
as already partitioned. As regards tbe 

6. VenkaU Bobh^tncDa 1993 

Mad 733=189 I 0 467=66 Mad 975. 
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soit instituted by Maqbul Ahmed for 
partition of house No. 2802 it should be 
consolidated with this suit and only one 
partition effected. Parties will bear 
their own costa here. Other costs in 
connection with the making of the final 
decree will be in the discretion of the 
Court of first instance. 

Din Mohammad, J: — I agree. 
K.S./R.K. Appeal accepted. 

A. I. R. 1936 Lahore 5 
Rangi Lal, J. 

Benani Das and another — Plaintiffs — 
Appellants. 


The trial Coart held in favour of the 
plaintiff in each case and decreed the 
salts. On appeal the learned Additional 
District Judge held that the doctrine of 
part* performance applied to the case and 
dismissed both tbe suits. Tbe plaintiff 
has appealed in each case to this Court. 

I am clearly of opinion that there is 
no force in the appeals. It has been 
clearly found by the learned Additional 
District Judge that tbe previous lessee 
took possession of the land in dispute in 
each case under bis lease and has been 
continuously paying the fixed rent to tbe 
landlords. Tbe learned Counsel for the 


Ali Muhammad and another — Defen- 
dants — fiespondents. 

Second Appeal No. 1708 of 1934, Do- 
oided on 28th February 1935. from decree 
of Addl. Dlsb. Judge, Amritsar, D/. 20th 
July 1934. 

(a) P*r|‘performanee — Applicability — Doc* 

trine applies to lease— ‘Previous lessee in 
possession of land under lease and regularly 
paying rent— Suit by subsequent lessee to 
dispossess him does not lie. 

The doctrine of part performance applies to a 
lease. Where a previons lessee holds possession 
of land under a lease and has been continuously 
paying the fixed rent to his landlord a suit by a 
Bubsequent lessee to dispossess him does not lie, 
although the previous lessee holds the land 
under an unregistered deed: 1928 Pal 89; 1925 
Sang 118; 1926 Pat 18l and 1928 Oudh 479 
Foil. [P6C1] 

ft) Transfer or Properly Act (1882), S. S3- A 
S. 53*A ie intended to have retrospective 
affect— OWfer, 

OMfer— Aowtding to the amended Act 20 o* 
1929, S. 68*A is intended to have a retioapective 
eSect. Tbe section merely gives statutory 
recognition to the equitable doctrine of part 
parfonnanoo: Bom 881, Foil. tP « 0 2] 

(c) Registration Act (1908), S. 49-Law 
Jftio down in S« 49 realJy one of procedure 
The law laid down In 3. 49 ie really one of 
ptooedure and the admissibility of a dooument 
In a suit 19 governed by the law aa it existe when 
the suit ia brought: 1938 hah 1088 Foil. 

/iL- - T . , tP602) 

Chtranpva Lal Aggarwal for Fakir 
Ghana — for Appellants. 

Muhammad Alam-lot Bespondents. 
Jur^ment.— This judgment will dis. 
pose of Civil Appeals Nos. 1708 and 1709 

of 1934. They arise out of two suits by 

subsequent lessee to dispossess a pre. 
vioua lessee who held two plots of land 
under unregistered' deeds and was entit! 
lad to remain in possession for an 
indefiDite .period unless he himself de- 
sired to quit on giving six months' notice 


appellants urged that o. Do-A of the 
Transfer of Property Act did nob apply 
to leases and in any case bad nc 
retrospective effect. These conteutions 
have no force whatever. S. 53-A lays 
down that notwithstanding that the 
transfer has not been completed accord- 
ing to law, tbe transferor or any person 
claiming under him shall be debarred 
from enforcing against the transferee and 
persons claiming under him any right in 
respect of the property of which the 
transferee has taken or continued in 
possession. According to this section, 
the plaintiff was debarred from enforcing 
this claim against tbe defendant when 
he brought his suits. No question of 
giving retrospective effect to tbe section 
therefore, arises, though I agree with 
the view taken in 1933 Bom 381 (1) that 
according to the amended Act XX of 
1929, S. d3>A was intended to have re- 
trospective effect. That section merely 
gives statutory recognition to the eqnU 
table doctrine of part-performance which 
the Oonrts in India have applied in 
numerous cases. Along with the enact- 
ment of S. 53-A a proviso was added to 
S. 49 of the Registration Act, It has 
been held in 1933 Lab 1038 (2) that the 
law laid down in S. 49 is really one of 
procedure and the admissibility of a 
dooument in a suit is governed by the 
law as it exists when the suit ia brought. 

The learned Counsel for the appellant 
was unable to advance any convincing 
^^Sument in support of his oontention 
that tbe doctrine of part performance 
did not apply to a l ease. There are 

Ahmad Umar v. P N Patel 
1938 Bom 881=145 I 0 667 =86 Bom L R 

Chaud, 1933 Lah 1080= 
147 1 0 678=36 PLRie7. - 
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numerous cases id which this doctrine 
has been applied to leases, vide : 105 
jic 172 (3): 84 I C 396 (4);90 I C 
822 (5)and 110 I C 875 (6). The decisioo 
of the lower Court was, in my opinion, 
correct. 1 dismiss both the appeals with 
costs. 

R.M.yR.K. Appeals dismissed. 

9. Diimcdar Prasad v. MasoodftD Singh, 1928 

Pat 89=106 I C 172=8 P L T 829. 

4. Mrudr Chan E v. .Ab Tit, 1925 Rang 118=81 

I C 39G. 

6. Peari Dai v. N.timish Chandra Mitia, 192C 

Pat 184=90 I C 822=6 Pat 40=7 P L T 183. 

6. Baghubar Da^al v. Sheo Bakhsh Singh, 1928 

Oudh 479=1101 0 876. 

^ A. I. R. 1936 Lahore 6 
Beckett, J. 

Chuni Lai — Plaintiff — Appellant. 

Maula Bakhsh — Defendant — Bes- 
pondent. 

Second Appeal No. 170 of 1934, De- 
cided on 6tb July 1934, from decree of 
Diet. Judge, Sbabpur, D/. 12th October 
1933. 

3^ Contract — Coniideralion — Threat of 
bringing false suit is not good consideration 
for contract. 

The threat ot btinglng a false suit is really a 
form of blackmail and cannot be regarded as a 
good consideration for a contract. [P 7 C 1] 

Zf owed money to S who was on ere of insol' 
Tency. To keep this asset out of the bands of 
the Official Receiver, it was arranged that M 
should execute a bahi entry in which the name 
of the creditor was not mentioned. The insol* 
Tency took place and the bahi was made over to 
£, a relatien of S. Seme time later R threa* 
tened to bring a snit against M on the strength 
of the document. The matter was compromised 
and the terms of compromise were that, 2f 
ehonld exeente two bonds for certain somsin 
favont of C. 0 brought a enit against M on 
these bonds. 

Eeld : that thesnit did not lie as the contract 
was Toid for want of consideration. 

[P6C2. P7 01J 

Jagan Nath Aggaruial—lox Appellant. 

Bam Lai Anand — for Bespondent. 

Judgment. — Tbe facts of this case, 
ae found by the lower appellate Court, 
are as follows : Maula Bakbsb, tbe 
defendaut-respondent, owed money to 
tbe firm Sant Singb-Sab) Singb of Gojra. 
Sant Singh-Sahj Singb were on tbe 
!ev6 of insolvency. In order to keep this 
asset out of the, hands of tbe official re- 
ceiver, it was arranged that Maula 
Bakbsb should execute a babi entry in 
which tbe name of tbe creditor was not 
mentioned. Tbe insolvency took place, 


and the bahi was made over to Ham Lai 
Gulati, a relation of Sant Singb-Sabj 
Singh. Some time later Bam Lai 
Gulati threatened to bring a suit against 
Maula Bakbsb on tbe strength of this 
document. The matter was compro- 
mised, and tbe terms of tbe compromise 
were that Mania Bakbsb should execute 
two bonds for Bs. 1500, and Bs. 22 
respectively in favour of Chuni Lai, the 
present plaintiff. 

Cbuni Lai has brought the present 
suit on these bonds, alleging that be re- 
ceived tbe consideration in cash. Tbe 
lower appellate Court has found that no 
cash consideration passed, tbe reason for 
tbe execution of the bonds being as 
given above. It was found that tbe 
withdrawal of tbe present suit by Bam 
Lai formed a good consideration forexe- 
cution of tbe bonds, but it was found 
that tbe whole transaction was void as 
contrary to public policy and the suit 
was dismissed with costs. Chuni Lai 
has appealed. 

Tbe bndings of the lower appellate 
Court, as to the manner in which the 
bonds came to be executed, are dudings 
of fact which cannot be challenged in 
second appeal. Tbe only question to be 
decided is whether, on tbe finding that 
the bonds were executed in tbe way des- 
cribed above, Cbuni Lai’s claim sbonld 
still be decreed. It is argued that, when 
once tbe learned Dietrict Judge bad 
found that there was good consideration 
for tbe bonds, this should have decided 
the matter and it could not be held that 
tbe final transaction was either immoral 
or void or opposed to public policy. 
There would be some force in this con- 
tention, if tbe decision of tbe District 
Court as to tbe validity of tbe considera- 
tion is correct. If it is correot, and there 
is no good consideration, tbe creditor's 
claim most clearly fail. In finding that 
there was good consideration for tbe 
bonds in the withdrawal of the threate- 
ned snit by Bam Lai, the learned Die- 
trict Judge has relied upon a well-known 
principle of law. This principle of law 
was concisely laid down in 32 Ch D 266 
( 1 ): 

If an intending litigant bona fide forbears a 
light to litigate a question of lav or fact nbicb 
it is not Tezatious or frivolous to litigate, be 
dees gi ve up someUiiDg of value. It is a pis* 
TTlliles V. New Zealand Alford Estate Co. 

(1886) 39 Ob D 266=66 L J Ch 801=64 L T 

682=34 W B 669. 
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take to jui'pose it >5 not ,%d advantage, which a 
suitor is capable of appreciating, to be able to 
litigate bis claim, even if he turns out to be 


wrong. 

It is opea to questioQ, however, 
whether this principle applies to the 
facts of the present case. As already 
mentioned, Mania Bakfash did not owe 
any money to Bam Lai Gulati, nor bad 
he executed any document in bis favour. 
'What hnd happened was that Ram Lai 
had come into possession of a document 
executed in favour of someone else in 
which the creditor’s name was not pre- 
sent and was threatening to bring a suit 
on this document as if it was one exe- 
cuted in his own favour. He could not 
bring a suit as an assignee, for the 
iraud wonld have been app»ent. In 
other words, be was threatening to 
bring an entirely false suit against Maula 
Sakhsb. Whatever may be said regard- 
ing the state of mind of the person who 
imagines that be bas some right, it is 
-entirely a different matter when a per- 
-son threatens to bring an entirely false 
.suit, the falsity of the claim being 
known to both parties. Such a claim 
imust be treated as vexatious, and so 
jfalls within the exception to tbs rule 
given above. The threat of bringing a 
ialsa suit is really a form of blackmail, 
and cannot be regarded as good coneidera- 
tion for the contract. 

The contract in suit must thus be ra- 
(garded as void for want of consideration 
'under S. 25, Contract Act. The appeal 
Jails and is dismissed with costs. 


A-M./R.k. 


Appeal dimissed. 


*A. I. R. 1936 Lahore? 
Beckett, j, 

Silas - 

51aintjflf“Peti6ion6r. 

Vs 

Debt 5aAai— Defendant— Besponden 
Civil Revn. No. 165 of 1932, Decide 
•on lat July 1935, from order of Sul 
Jodge, Second Class, Delhi, D/. 29t 
■October 1931. 

*(•) Practice-Power of Court 
■en wbote behalf suit ia initituted becomio 

«f UMound mind during pendency of suit 
A J prenerlT in<i 

•!««!?» M institnted In the name i 

^0 Dy N, holding ft power oi attorney on beha 


of and it wAs found during the pendency of 
the suit that R was of unsound mind but was 
not so at the tim« the suit was instituted: 

Held : that in the absence of any finding that 
the suit had not been propeily instituted, the 
Court bad no power to order the plaint to be 
taken ofi the file. 

Held Jurtiter : that the rules relatiog to suits 
on behalf oi minor could not be strictly applied 
under O. E. 15 to the eircumstantes of the 
case and that 0. 32, R. 2 did not apply as the 
suit was properly instituted. [P 8 C 1] 

fb) Practice— Duty of Court— Party be- 
coming of unsound mind during pendency of 
suit— Court should appoint next friend to 
protect his interests. 

When a person becomes incapable of protec- 
ting bis own interests by reason of unsoundness 
of miad« it is clearly the duty of the Court to 
take such steps as may be necessary to ha?e 
them protected. The Court should proceed to 
appoint a next friend to continue the proceed- 
inga on behalf of the lunatic ; and probably the 
best procedure would be to «'^]ourn the proceed- 
ings to a reasonable time in order to enable a 
saleable oest friend to come forward. 

(P8 0 1] 

Qabul Chand for Skamair Chand and 
Shamair Chand — for Petitioner, 

Tek Chand for C. Mahajan^—tot 
Respondent* 

Order. — The present snit was instU 
tnted in the name of a joint family firm 
coDsistiog of Ram Gopal and his minor 
30D. The plaint was signed and preaen** 
ted by Narain Singh, bolding a power- 
of.attorney on behalf of Ram Gopal. 
After the iostitution of the suit an ob- 
jeotioD was raised that Ram Gopal was 
of unsound mind and unable to look 
after his own interests. After an in- 
quiry. the trial Court found Ram Gopal, 
to be of uQsonnd mind and directed the 
suit to be struck otf the file. A petition 
for revision has been instituted bv 
Narain Siogb. 

The learned Subordinate Judge ap* 
pears to have been of opinion that Ram 
Gopal was of sound mind at the time 
when the power of attorney was given 
to Narain Singh, He has given no defi- 
nite finding on the question whether 
Gopal was insane at the time when 
w e salt was instituted, but the presump- 
tion would be in favour of the continu- 
ance of tbe same state of mind. This 
has been confirmed by further inquiry 
on remand. On tbe other hand, it has 
been definitely ascertained that Ram 
Gopal is not of sound mind at the pre- 
sent moment. We must take it there. 
,iore that Ram Gopal was of sound mind 






at the time the suit ^as instituted, but 
that he has since become incapable of 
protecting his own interests. 

In the absence of any finding that the 
|Suit has not been properly instituted, it 
idoes not seem to me that the trial Court 
bad any power to order the plaint to be 
(taken off. 0. 32, R. 15, Civil P. C., pro- 
vides that the other provisions of the 
order shall extend to persons found to 
be of unsound mind so far as they are 
applicable, but it is obvious that the 
rules relating to suits on behalf of a 
minor cannot be strictly applied to tbe 
circumstances of the present case. A 
iperson of sound mind may become of 
unsound mind during tbe pendency of a 
suit; but a person who is a major at tbe 
beginning of the proceedings cannot 
afterwards become a minor. Moreover, 
tbe plaint could only be struck off 
under R. 2, which does not apply when 
tbe suit has been properly instituted. 
When a plaintiff becomes incapable of 
^protecting bis own interests by reason 
lof uusouoduess of mind, it is clearly tbe 
duty of tlie Court to take such steps as 
may bo necessary to liave them protec- 
ted. The position is most nearly ana- 
logous to that which arises when a next 
friend dies or retires, for which provi- 
Ision is made in 0. 32, R. 11. The Court 
should proceed to appoint a next friend 
!to continue the proceedings on behalf of 
(the lunatic : and probably the best pro- 
jcedure would he to adjourn tbe proceed, 
lings to a reasonable time in order to 
jenable a suitable next friend to come 
[forw ard, as is also done in suits iu which 
Imioors are concerued. 

Further complications are liable to 
arise in this case owing to tbe unusual 
fact that the suit has been brought on 
behalf of a joint Hindu family {under 
the local rules applicable to this Pro- 
vince), and tbe family apparently con- 
sists only of tbe plaintiff and his minor 
son. I do not think, however, that it is 
necessary to enter into this aspect of the 
case at this stage, and it will be for tbe 
trial Court to make proper provision for 
the protection of tlie interests of all 
concerued. For the reasons given above, 
I accept the petition for revision and 
order the proceedings to be restored to 
the record for further procedure on the 
lines suggested above. The petitioner 
will receive bis costs in this Conrt from 


U. 0 .) 

the respondent, and other costs will be 
costs in the canse. 

r.w./r.m. Petition accepted. 

^ A. 1. R. 1936 Lahore 8 
Young, C. J. and Sale, J. 

Earani Singh — Convict — Appellant. 

v. 

Fmpfror— Opposite Party. 

Criminal Appeal No. 628 of 1934, De. 
elded on 11th June 1934, from order oF 
Sess. Judge, Ferozepore, D/- 8th March 
1934. 

(•) Confettion— Retracted — Oral confet- 
• ion i< admiadble ~ Weight of such confei- 
tion will depend on facts of each case and 
corroborative evidence — Such confession baa 
not same weight as one recorded under 
S. 164, Criminal P. C, 

No doubt oral confession is admissible : 193} 
Lahlie. Foil. 

Nevertheless the amount oi weight to be at- 
tached to an oral confession which has been 
subsequently retracted must be determined by 
the facts of each particular cage and will depend 
on the extent to which the oral confession is 
corroborated in materia) particulars, by indepen- 
dent evidence. Clearly tbe same weight cannot 
ordinarily be attached to an oral confession as 
to one formally recorded with all necessary pre- 
cautions under S. 1G4, Criminal P. 0. [P 9 C 2] 

« (b) Criminal P.C. (1898). S. 164-Con- 
fessions should be recorded with precaution, 
and as provided for by S, 164— If otherwise 
Court will be entitled to presume accused's 
denial to commit himself in writing. 

Confessions intended to be admitted in evi- 
dence against persons accused of criminal 
oBences should ordinarily be recorded with all 
the precautions and in tbe manner prescribed 
by S. 164. Criminal P. 0. If this salutary pro- 
vision of tbe law is ignored in favour of an oral 
confession, the trial Court will be entitled to 
presume, unless satisfied to the contrary, that 
the reason (or adopting the oral method is that 
the accused has declined to commit himself to a 
written confession of tbe nature contemplated 
by S. 1G4. Criminal P. C. [P 9 C 2) 

Zahur Din Naqahbandi — for Appel, 
lank. 

Edmunds — for the Crown. 

Young, C. J. — Kavam Singh has been 
convicted under S. 302, 1. P. C., for the 
murder of his paramour Mt. Harnamo 
on or about 27th September 1933 and 
has been sentenced to death. From this 
conviction he appeals and tbe death 
sentence is before us for confirmation- 
Mt. Harnamo was tbe wife of Ujagar 
Singh (P. W. 13). In the beginning of 
September her husband bad taken her 
to Tarn Taran to bathe in the Darbar 
Sahib tank. From there she disap- 


peared; aod oo 13th September Ujagar 
Siogh reported her disappearance to the 
Tarn Taran police. On 37tb September 
Mr. Pratt (P. W. 2), an Aaaistant P. W. I, 
reported to the police that a corpse 
was lying near the railway track bet- 
ween Faridkot and Kot Kapura atationa. 
Investigation was undertaken by the 
police and the body was soon identified 
as that of Mb. Harnamo, wife of Ujagar 
Singh. It is not necessary to consider 
the evidence of identification as this 
has not been questioned in appeal and 
there can be no doubt that the corpse 
was that of Mt. Harnamo. It is proved 
by tbe medical evidence that death was 
due to shock and haemorrhage resulting 
from eight incised injuries inflicted 
mostly on the neck and face. There is 
DO doubt therefore that the woman was 
murdered. The nature of these injuries 
IS consistent with the allegation of tbe 
prosecution that they were inflicted by 
the t.rpao (Er, P.17). The main ques. 
tiOD for determination is whether tbe 
j,uilt of tbe appellant has been estab- 
lished as the perpetrator of this murder. 
The first clue obtained by the police 

VT » letter 

(exhibit P K.) purporting to have come 

haTKrrn'*'' iotimating 

that Mt. Harnamo had been murdered 

by one Amar Singh at a spot Ij mHeg 

pected because he was alleged to Vave 
Illicit connexion with tbe deceasll 

|‘h' October t'st ‘TbZ°S^% I 


ui £*AUn 




ir certain facts connected with the crime. 
10 The Magistrate did not record tbe ad. 
3r missions, but made a memorandum of 
I, their substance, as orally stated by the 
le accused. This written memorandum was 
b- used by the Magistrate to refresh his 
3. memory, as permitted by S. 159, Evi- 
6 donee Act. while giving evidence before 
d the Sessions Oourb. 
r The admissibility of this confession 
r has not been contested by counsel for 
s the appellant. That such a confession 
i is admissible against the accused has 

0 been decided by numerous authorities of 
3 this Court, the most important of which 
s is the Pull Bench decision 14 Lab 290 

1 Q). In view of tliis authority we are 
1 bound to hold that the oral confession 
} question is admissible. Nevertheless 
5 we are of opinion that tbe amount of 
} weight to be attached to such an oral 
1 confession (which, as in this case, has 
■ been subsequently retracted) most be 

determined by the facts of each parti. 

I cular case and will depend on the extent 
to which the oral confession is corrobo- 
rated ID material particulars by inde- 
pendent evidence. Clearly the same 
weight cannot ordinarily be attached to 
an oral confession as to one formally 
recorded with all necessary precautions 

take this opportunity of expressing our 
considered view that confessions in- 
tended to be admitted in evidence' 
against persons accused of criminal' 

ordinarily be recordedl 
with all the precautions and in the 
manner pi-escnbed by S. Z64. Criminal! 

If this salutary provision of the' 
aw 19 Ignored in favour of an oral con 

ession.the trial Court will be entitled 

adopting the 

ora method is that the accused baa! 
declined to commit himself to a written 

nfession of the nature contemplated 

will be TheVesult 

sTuiht it is 

very lirt?e ^ ? f^bsequently retracted, 
orai ennfi given to the 

dent '8 indepen- 

8ion in n®?®® ° oorroborate the oonfea. 
doubl tZt to establish beyond 

qp^bt that tbe o oDfesssion is a true 

'■gISuVl- C ?67-84 'r Or 0 
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statement ^vhicli really connects the 
accused with the crime. (After a discus- 
sion of the evidence, the judgment 
proceeded). There was no defence. The 
accused contented himself with a bare 
denial of the allegations made against 
him. 

We agree with the learned Sessions 
•ledge, supported by the unanimous 
opinion of the .assessors, that the cum- 
ulative effect of this evidence establi- 
shes beyond doubt the guilt of the ac- 
cused under S. 302. The capital penalty 
is the only appropriate sentence for this 
cold-blooded calculated murder. We 
therefore confirm the sentence of death 
and dismiss the appeal. 

S.R. Appeal dismissed. 

^ A. I. R. 1936 Lahore 10 
Addison and Din Mohammad, JJ. 

(Firm) Jawahar Singh and Sons and 
others — Plaintiffs— Appellants. 

V. 

Jamna Das Shikarpuria and others — 
Defendants — Bespondents. 

First Appeal No. 1793 of 1930, Deci- 
ded on 5th November 1934, from decree 
of Senior Sub-Judge, Rawalpindi, D/- 8th 
February 1930. 

Trust*— CreBtion of— Trust* in favour of 
come creditors only — Notice of trust given 
by debtor to other creditors as well— They 
can also claim to be beneficiaries. 

If a debtor conveys property in trust for the 
benefit of his creditors, who are not parties te 
the conveyance and to whom the fact of ite ese- 
ention is not communicated, the conveyance 
merely operates as a power to the trustees to 
apply the property in satisfying their claims and 
inasmuch as the debtor himself is in fact the 
only cestui que trnst, it is revocable by him be- 
fore the property ie so applied, and cannot be 
enforced by the creditors. A trust in favour of 
creditors is not, however, revocable if the credi- 
tors ace parties to assent to tho conveyance or it 
the fact of its execution is communicated to 
them. . [P12C1) 

Where therefore a trust is created in favour of 
some of the creditors, who sign the composition 
deed and if the deed is communicated to the 
other creditors, a notice of the trnst being given 
bv the debtor beforo it is executed and by the 
trustees after its execution to the other creditors, 
it will also create a trust in their favour and 
they would be cestui que trust under the deed: 
3& Cal 642, Acton v. Wcodgale, 39 R R 251, 
Svn^ujt V. Simpson, 101, R R 81, Rel on. 

[P 12 C 1, 2) 

Mehr Chand Mahajari and S. N. Bali 
—for Appellants. 

Dev Baj Sawhney and IJ. L. Sadorta 
—for Respondents. 


Jamna Das (Addison, T.) 1936 

Addison. J. — Kbiala Shah, the pro- 
prietor of the firm Dyala Shah. Kbiala 
Shah, iu 1923, considered that his firm 
was unable to meet its liabilities and 
invited the creditors to take charge of 
its assets and to liquidate its liabilities. 
Negotiations took place at Rawalpindi, 
resulting in the execution of a deed of 
trust dated 20th December 1923, under 
which the defendants, who are some of 
the creditors, were appointed trustees. 
The plaintiffs are three firms, tlie part- 
ners of all being the same, except that 
Devi Dyal is not a proprietor of the 
third firm. In the trust deed it is stated 
that the signatures of those of the firms’ 
creditors, who bad accepted the compo- 
sitioD deed, existed on Sch. 6, while it 
is further stated that Kbiala Shah bad 
given in detail an account of the money 
due to all creditors in Scb. 4. The trus- 
tees took charge of the trust property 
and commenced proceedings under the 
deed. The plaintiffs, instead of accept- 
ing the trust In the beginning, filed an 
application to have Kbiala Shah's firm 
declared insolvent. This application is 
dated 19th March 1924. It was dismiss- 
ed on 29tb August 1924. In the mean- 
time the trustees issued a notice to all 
creditors to appear before them and get 
their accounts compared and settled. It 
was stated that this should be done on 
or before 6tb February 1924 so that 
they might participate in the partial 
dividend about to be distributed. Owing 
to the attempt to get the firm declared 
insolvent the plaintiffs did not appear 
before the trustees but later, namely, 
on 28th June 1925, did apply to the 
trustees to send them their proportion, 
ate share of the dividends. The trustees 
replied on 11th July 1925 asking the 
plaintiffs to come and settle their ac- 
counts with them. 

The plaintiffs refrained from doing so 
and finally instituted the present suit on 
l7th February 1928 against the trustees 
for rendition of accounts, enforcement of 
the trust and recovery of the amount 
that might be found to be due to the 
plaintiffs. They stated in the plaint 
that it was the duty of the defendants 
to render an account relating to the ad- 
ministration of the trust to the plain- 
tiffs as they were some of the persons 
for whose benefit the trust was created. 
They claimed that the amounts duo to 
the three firms on 2nd December 1927 
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were Bs. 19,641-10.9, Bs. 1,868-2.0 and 
Be.l, 072-5-6; total, Bs. 22,082-1-9. They 
farther claimed that Khiala Shah enter, 
ed them in the deed of trust itself as 
creditors for the sums of Bs. 11,900, 
Ea. 1,000 and Bs. 847-4-0 respectively, 
and that this admission was binding 
upon the trustees. They also claimed to 
be treated in the same way as the ere- 
ditors to whom payments had already 
been made. There was an allegation that 
the trustees had been negligent in their 
duties in certain respects. 

The defendants denied the right of 
the plaintiffs to demand an account as 
they were not beneficiaries. They admit- 
ted their liability to the debtor Ehiala 
Shah only, but stated that they were 
willing to schedule the debts of tbe 
plaintiffs if proved. They added that 
the plaintiffs had refused to do so. They 
denied the plaintiffs’ right to be treated 
on an equal footing with tbe other ere- 
ditors because of their obstinacy and 
because some of the dividends bad al- 
ready been paid. Negligence was denied. 

The trial Judge held that there was 
only one beneficiary, Khiala Shah him- 
self, the trust being created forhia bene- 
fit only. He also held that the creditors 
who had signed Sch. 6 in token of their 
agreement, might also claim to be bene- 
fioiaries, bnt that it could not be argued 
that the plaintiffs, who had not signed 

that the plaintiffs could not rely upon 
the admission of Khiala Shah in the 
trust deed and that it was their duty to 
prove to the satisfaction of the trustees 
what was due to them. This they had 

never d^e and bad not even done in 

dismissed the suit 
^eajnng the parties to bear their own 

ti taa beao 

to.es of Court fee .nd j„ri,dioUon at 

Its. A1<J0. The plaintiffs accordinelv 
appealed aeaipel the decree ot the trIaT 
Jpdge to the District Jndge H. 
lopnd that the yalaatlon tor pS 

«B. 5,000 and he returned the memo 

r«: 

T^on «« the'o°&“r 

h.ol lodge retoroiog the memoraoSm 


of appeal. This Revision Petition No, 4t3 
of 1930 came before a Bench of this 
Court on 23rd February 1932, This 
Bench dismissed tbe petition, pointing 
out that the plaintiffs claimed payment 
of a sum of Bs. 22,082 in full or pro rat', 
on the realisations made by tbe trust. 
Further they claimed accounts: a per- 
sonal decree against the trustees and 
the removal of the trustees. It had 
been disclosed and admitted before 
the Bench that the trust realised and 
paid a dividend of five annas seven pies 
to the creditors who had proved tlieir 
claims, this being on principal alone. .As 
the claim therefore of the plaintiffs, 
whether good or bad, was for at least 
five annas on Bs. 22,000, the juriadic- 
tional value was over Bs. 5,000 and the 
appeal lay to this Court. It was added 
that when and it the stamp had been 
made good and the appeal presented, the 
question of limitation would be consi- 
dered. Thereafter the plaintiffs paid 
Oonrt^fees oa lU. 6^375 being what they 
stated they were entitled to on account 
ot past dividends. It has been held by 
another Bench that tbe appeal to this 
Court was within time. The appeal is 
therefore before us to be decided on the 
merits only to the extent as to whether 

T> ® c entitled to the sum of 

Bs. 6.875 or less on account of past divi- 

08009 . 

The terms of the deed have already 
been partly given. Certain other terms 
must now be set out. If any other debt 
to the extent of Bs. 2.000 was shown by 
the books to be due by Khiala Shah, the 
Committee were to pay the same. If 
however a debt of more than Es. 2,000 
was proved to be due by him, the trus- 

Shah 

himself was responsible for payment 

‘=*‘«stees were autho- 
nrnirt ” j’® moveable and immoveable 

him ^^® to 

laSi, 11®“^ manner they liked. Simi- 
SJd ^ '^*®t"bute the money 

The nL creditors, 

he coSfi ® . ‘te committee, whom 
he consulted (to which he also agreed) 

P^ncipal amounts should be 
^oportionately paid to the creditors 

was authn^- ^^® 

“®^® Payments to his 
creditors m whatever way it liked. The 

th^rf ®®°*’»»ned in paras. 4 and 6 of 
the deed. Two of the debts due to the 
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plaintiffs aro specifically set forth in 
paras. 13 and 11 of the deed. Ebiala 
Shah admitted that Bs. 11,300 on ac- 
count of principal, without interest, was 
due by him to Jawahar Singh and Sons 
of Lahore. He added that if it was 
proved that he owed more than the above 
amount as principal to Jawahar Singh 
and Sons, he himself and not the com- 
mittee would be responsible for payment 
thereof. Similarly, he admitted about 
Es. 1,000 to be doe to Jawahar Singh- 
Eartar Singh Babar of Amritsar. If the 
principal was proved to be more thantbe 
said amount, he himself was to be res- 
ponsible for the payment of the addi- 
tional amount. The third amount is in 
the schedule. Again, in para. 15 it was 
said that the debts should be propor- 
tionately paid to all his creditors alike. 
The law relating to these trust deeds is 
DOW well settled. In Halsbury’s Laws 
of England, Vol. 28, para. 71, at p. 38, 
it is said that : 

If a debtor cooTeja property is trust for the 
benefit of his creditors, who ere not parties to 
the coovejance, and to whom the fact of its exe* 
cutioD is not communicated, the conveyance 
merely operates as a power to the trustees to 
applj the property in satisfying their claims; 
and inasmuch as the debtor himself is in fact 
the only cestui que trust, it is revocable by him 
before the property is so applied, and cannot be 
enforced by the creditors. A trust in favour of 
creditors is not however revocable if the credi* 
tors are parties to or assent to the conveyance, 
or if the fact of its execntion is commanicated 
to them. 

It follows that a trust was created Id 
favour of the creditors who signed Sch.6, 
and if the deed was communicated to the 
other creditors, it would also create a 
trust in favour of them. This seems to 
have been the view taken in 25 Cal 642 
(1). In 39 R B 251 (2) it was held that : 

If property be conveyed by a debtor in trust 
for the benefit of creditors, who are neither 
parties nor privy to the deed, the deed merely 
operates as a power to the trustees to apply the 
property in payment of debts, and such power 
is revocable by the debtor. 

At p. 253 of the report the question 
was considered whether a communica* 
tion by the trustees to creditors of the 
fact of such a trust would not defeat the 
power of revocation by the debtor, and 
it was held that it would. In lOl R R 

1 William Robert Pink v. Moharaj Bahadur 
’ Singh, (1898) 25 Cal 642=52 OWN 469. 

2. Acton V. Woodgate. (1833) 89 R E 251=2 

Myl ic K 492=3 L J (N S) Ob 83. 
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81 (3) at p. 89, where the subject is- 
again discussed, it was said that : 

When the creditor is a party to the arrange* 
ment, the presumption then is that the deed 
was intended to create a trust In his favour, 
which be therefore is entitled to call on the 
trustees to execute. So even though be be not 
made a party, if the debtor has given him notice 
of the existence of the deed, and has expressly or 
impliedlv told him that he may look to the 
trust property for payment of his demand, 
the creditor may thereby become a cestui que 
trust and may acquire a right as auch, just as 
if he had been a party and had executed the 
deed. 

Notice of tbe trust was given by the 
debtor before it was executed and by 
the trustees after its execution to tbe 
plaintiffs and it must be held that they 
are cestui que trust under tbe deed. It 
is impossible however to understand the 
attitude of tbe present plaintiffs in re- 
fusing to show their books to the trus- 
tees so that the accounts could be com. 
pared, or to prove these accounts in 
Court when an opportunity was offered 
to them to do so. In fact they filed in 
Court a complete copy of their accounts 
taken from their books but did not pro- 
ceed to prove those accounts. Had they 
done so tbe case would probably have 
ended in their favour partially, at any 
rate, in tbe Court below and this appeal 
would have been unnecessary. This be- 
ing the state of tbe law, it must be held 
that the appellants are beneficiaries as 
well as creditors under the trust deed, 
but not to the extent they claim in their 
plaint, for Khiala Shah has only admit- 
ted the principal debts to be Rs, 11,300, 
Bs. 1,000 and Bs. 847-4-0. It is not 
quite clear whether tbe trustees have 
paid dividends merely on the principal 
amounts admitted or whether they bav^ 
also included interest. If tbe dividends 
have been paid only on the principal 
sums, a dividend of five annas seven pies 
would come to about Rs. 4i588 on Rupees 
13,147-4-0. The claim of the plaintiffe- 
appellants is for Rs. 6,875« Tbe learned 
counsel appearing for the appellants has 
stated before us that he does not now 
claim on behalf of his clients that the 
dividends already distributed to other 
creditors should be reduced or that they 
should he made to refund anything, He 
is content that his clients be allowed 
their pro rata share o( the dividends al- 
ready paid, out of tbe property st«U re- 

3, Synnot v. SlmpsoD, (lSv4) 101 R R 81=5 H & 

0 121 , 
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maioiag to be sold or the debts still re. 
mainiog to be realised. Be has also 
Agreed that before aoy other divideod is 
declared his clients will go into the ac- 
counts witb the trostees. We accord- 
ingly accept this appeal to the extent of 
decreeing in favour of the plaintiffs the 
som to which they are entitled under 
the trust deed as their ehare of the divi- 
dends already declared. This sum pro- 
bably lies between Bs. 4,586 and the 
sum of Rs. 6,875, and it will be the duty 
of the trial Court in execution proceed- 
ings, if necessary, to work out the 
amount, which will depend upon the 
principle adopted by the trustees with 
regard to the other debts. This sum 
•which is found due will be paid out of 
the assets lying with the trustees or ont 
of the proceeds of property still to be 
realised and the past distribution will 
not be disturbed in order to pay it. It 
will also be added in tbadecree that be- 
fore the plaintiffs are entitled to future 
dividends, they must have their accounts 
compared by the trustees. As the ap. 
peal has been rendered necessary by the 
plaintiffs’ own obstinacy, parties will 
bear their own costs. 

R.W./b.U. Appeal accepted. 

A. I. R. 1936 Lahore 13 
Addison. Ag. C. j. and Din 
Mohammad, J. 

932.“ " Ooto. 

U) judlc^U— Repr«ieatftlive tuii^Peak 

Pailare biodt tiona but biQ«e|f 

«oh cases It 

of tb« Oonrt tft .nsi®' ®w 


tbeed drcumfitsfices he shall have to obserTs all 
the formalities laid down in the eectioo, and if 
be fails to do so, persons other than himself 
win Dot be boDnd hy anj decisioo arrived at in 
the suit, [P U 0 1, 2] 

4(b) Res judicata— Suit for ejectment by 
lambardar proprietor for himself and others 
interested— Suit dismiised on merits— Other 
proprietors suing for lame relief under O. 1, 
R. d““Plea of res judicala^Test— Previous 
suit bona fide and no injury caused to plain* 
tiffs in neat suit by omission to comply witb 
O. 1, R« S^Nest suit held barred* 

A suit for ejectment was iostltuted by a pro* 
prietor of a village who was also a lambardar, on 
behalf of himself as well for other persons into* 
rested in the matter of the suit. The suit was 
diemissed on the merits. Afterwards two other 
proprietors of the village instituted a suit against 
the same defendants and for the same relief on 
behalf of the whole proprietary body under 0. 1 
R. 8, Civil P. C. It was contended that the subse- 
quent suit was barred as res judicata : 

Beld : that the test to be applied was whether 
the previous litigation was bona fide and whe* 
ther any injory bad resulted to the plaintifls in 
the subsequent suit on account of the omission 
to comply with the provision of 0. 1, R. 8 in the 
former suit. The previous litigation could not 
be said to be not bona fide nor had any iniurv 
resulted to the present pUintifie by omission to 
comply with 0. 1,R,8. Hence findiogs in pre- 
vious suit barred the subsequent euit on ground 
of res judicata : 1920 Mai 668, Itel. on. ^ 

^ ^ ^ C2; P15 0 1] 

/i. (/. Soni — for Appellants. 

Iqbal Singh e^nd Yashpal Gandhi for 
FaqirChand — for Respondents. 

Din Mohammad. J.— This is a Lefc- 
tars Patent appeal from the order of 
Dalip Singh, J. 

The facts bearing upon the point of 
f . shortly be 

stated. Thedefendants.respondents built 

land which formed part of the abadi. 
Thereupon one Nand Lai. who. besides 
being a proprietor in the village, was a 
lambardar as well, instituted a euit for 
the ejectment of the defendants and ex- 
presaly alleged id the plaiot that he was 

tL »°‘«e8ted therein, 

ground inter aha that Nand Lai was in 

nate Judge however decided this point 
against the defendants, but dism^^ ed 
Nand Lai's suit on the merite. On ap. 
pwl the case was remanded, but even 
the Second Subordinate Judge, to whom 

S! ®mu*' dismissed it on 

. ’^^® »g«nBt this 

on 13th December 1939 
On Slet March 1929. the su^ out o* 
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^bich this appeal has ariseo was insti- 
tuted by two other proprietors of the 
% illage on behalf of the whole proprietary 
body under 0. 1. R 8, Civil P. 0-, im- 
pleading Nand Lai as a co-defendant 
along with the other offending defen- 
dants. The contesting defendants con- 
tended inter alia that the suit was 
barred by limitation and by the ru^e of 
res judicata. Without framing any issues 
on the merits of the case tlie Subordinate 
.^udge resolved these two pleas into 
issues and without dednitely deciding the 
question of limitation came to the con- 
clusion that the suit was barred by the 
rule of res judicata on the ground that 
the previous suit had been instituted in 
a representative capacity. On appeal the 
Senior Subordinatn .Judge disagreed with 
this conclusion and remanded the case 
for disposal in accordance with law. 
From this order the defendants took an 
appeal to this Court which was hoard by 
Dalip Singh, J. He accepted the appeal, 
sot aside the order of the Senior Sub- 
ordinate Judge and dismissed the suit. 
It is from this order that the present 
appeal has been preferred. The sole 
question for determination in this case 
is whether Nand Lai's suit was a repre- 
sentative suit so as to bar the present 
suit by its findings. In order to arrive 
at a decision on tliis point it will be 
necessary to refer to Espl. 6 of S. II, 
and 0. 1, R- 8, Civil P. C.. which for 
facility of reference are produced below: 

Explanation 6, reads as follows: 

Where persons litignte bona fide in respect ol 
a public right or of a prirate right claimed in 
common for themselves and others, all persons 
i?iterested in such right shall, for the purposes 
of this section, be deemed to claim under the 
persons so litigating. 

Order 1, R. 8, says : 

Where there are numerous persons having 
the same interest in one suit, one or more oi 
such per!^ODS may, with the permission of the 
Court, sue or bo sued, or may defend,' in such 
suit, on behalf of or for the benefit of all persons 
so interested • • • • 

It is contended 00 behalf of the ap- 
pellants that these provisions of law are 
not independent of one. another and that 
Expl. 6 is controlled by 0. 1, R. 8. Be 
,tbat as it may, as we read the above pro- 
Ivisions we find that a man naay litigate 
bona fide in respect of a public or pri- 
;vato right claiming it in common for 
ihimself and others and by virtueof S. U, 
[civil P. C., bind all. persons interested 
jin such right by the findings arrived at 


in his suit. In such cases it may not be 
necessary oven to name the persons ex- 
pressly in the suit. Or, on the other 
hand, under 0. 1, R. 8, he may obtaini 
the leave of the Court to sue or be sued on> 
behalf of or for the benefit of all persons 
so interested. In these circumstances be 
shall have to observe ail the formalities 
laid down in the section, and if he fails 
to do so, persons other than himself will, 
not be bound by any decision arrived at 
in that suit. 

Counsel for the appellants had relied 
on 56 Mad 657 (l). but that judgment 
does not go so far as to support the ap- 
pellants' contention entirely. In the 
first place in that case, as will appear 
from p. 672, of the report, no x-eference- 
to representation had been made at the 
time of the institution of the suit 
and their Lordships observed that this 
omission could not be regarded as a 
mere question of form. Secondly, at 
p. 677 while considering 43 Mad 487 (2), 
their Lordships observed that : 

They would not exclude the possibility of) a 
decree being within the benefit of the explana- 
tion where the litigation having been bona fide 
the omission to comply with the conditions of 
the rule has been inadvertent, and no injury 
from the omission has been sustained by tba 
plaintiff in the second suit. 

The Madras judgment that was refer- 
red to by their Lordships laid down as 
follows : 

Explanation C, toS. 11, Civil P. 0., applied 
not only to cases where leave of Court has been 
granted under 0. 1, B. 8, but also to cases where 
some of the persons claiming a private right in 
common with others litigate bona fide on behalf 
of themselves and such otbors. 

It is significant that this judgment 
was not overruled by their Lordships of 
the Privy Council. 

Id our view therefore the test that is 
to be applied in such oases is whether 
the previous litigation was bona fide and 
whether any injury had resulted to the 
plaintiffs on account of the omission to 
comply with the provisions of E. 8 of 

0. 1. This will be a question of fact 
depending on the circumstances oheach 
case as it arises. Judging by this stand- 
ard, we are not in a position to hold that 
Nand Lai's litigation was not bona fido 
and that injury had been sustained .by 
the present plaintiffs on account of'hls 

1. Kumarftvelu Chottiar v. Ramaswami . Aiyar, 

1S33 P 0 183=143 I 0 065=00 I A 278=fi6 

Mad 667 (PC)- • . , , .. 

2. Gqpalachaiyuiu v. Subbimma, 1920 Mad &S& 

=65 I C 981=8$ M L J 193=43 Mad 467. . 
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not having under 0. I, R. 8, 

Civil P. C. As stated above, it was ex- 
pressly mentioned in bis plaint that the 
suit ^as being instituted for the benefit 
of the entire proprietary body of the 
village. Not only this, both Bishen 
Singh and Banei, who have now started 
the litigation and undertaken to contest 
it on behalf of the entire proprietary 
body, themselves appeared as witnesses 
in the previous suit as P. W. 2 and 
p, W. 4, respectively, and supported 
the plaintiffs. It cannot reasonably he 
contended on their behalf therefore that 
they had been left in the dark as to the 
institution of the previous suit or as to 
the nature of the relief claimed by Kand 
Lai. Had they not been satisfied with 
its conduct, they would have at once 
taken steps in the matter and applied 
for being made parties to the suit. Not 
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done was grievous iiijurr caused to o' tbi’ 
inmates of the house wherefrom tbo giri n.i5 
abducted iniing, the transactiou ; 

Hciii : that the case did not caH for very heavy 
sentences and that tbev should reduced 

tP P' C 2j 

(b) Criminal Trial ‘-Sentence— Lorry en- 
gaged for abducting girl--Driver ignorant 
of purpoiC— Not pafticipaling in crime in 
initial itages-’Becoming particeps criminia 

afterwards— Compelled to continue by cir- 

cumctances — One yearU imprisonment re* 
duced to aix montb$. 

A motor lorry was engaged for the purpoie cf 
abducting a girl. The driver of the lorry was? 
igooraot of the crimia^i purpose ;vs the lorry 
had been engaged through a cod tractor. He 
did not take any patt in the crime in its initial 
stages hot became particeps criminis after the 
girl, who was screaming, was brought to the 
lorry. He however continued to do his part 
of the work : 

Held : that the driver was in a difficult posi* 
tioo and might have felt bound to carry oo 

Knr&tiCA /»i fiAntfinCA fthouM 


buviug dooe so, the ouly irresistible cod- 
olnsioQ is that Naud Lai was prosecut- 
ing the previous case in a bona fide man- 
ner and was completely safeguarding 
(be interest of the entire proprietary 
body. We are rather disposed to think 
that the present litigation has not been 
started in a bona fide manner and is a 
mere attempt to avoid the previous judg- 
o^ent which, as stated above, had been 
delivered twice against the than plain- 
tiff Nand Lai on full consideration of 
the facts of the case. 

In these circumstances we affirm the 
decision of Dalip Singh, J., and dismiss 
this appeal. We however make no 
order as to costs. 

Appeal dismissed. 
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Skemp, j. 

Mohammad .Shafi — Convict — Appel- 
lant. 


V. 


iJmperor— Opposite Party. 

Criminal Appeal No. 273 of 1936, De- 
sided on 20th May 1935, from order of 
Magistrate, First Class, Sialkot, D/- 9th 
February 1935. 


Criminal Trial — Sentence — • Offenc 

**0*5. witbS. 14 

y .''•"No harm done to girl— Girl reicui 
Urieroui injury to one perron caused 
Very heavy eeatence held not proper.' 

The abused were found guilty of oflences u 
der Bs. 460 and 886 read with 8. 149, 1, P 0 a' 
were sentenced to very long terms of Imprieo 
nonti. , No .bann ^wae caused to the abduct 
girl as she was soon resQued aud. the only bai 


be reduced from one year's imprisonment to 
that of six months. [P16C 21 

B. L. Anand II — for Appellant. 

Nazir Uussain^ioi the Crown. 

Judgment. — The appellants have 
been convicted under Ss. 460 and 366 
read with S. 149, 1. P. C., and sentenced 
to various long terms of imprisoument, 
They have appealed as follows : Sartar 
Singh and Ujagat Singh through Sardar 
Jowahir Singh ; Gopal through Mr. 
Sachdev ; Sohan Singh and Di wan Singh 
through Mr. J. G. Sethi ; Babim Bakbsh 
through Mr. Bashir Ahmad ; Mahom- 
mad Shafi through Mr. Ram Lai Anand 
II ; and 'the other three appellants, 
Labh Singh, 'Allah Ditta and Piara Singh, 
through the Superintendent of Jail. The' 
Crown has been represented by Chau- 
dhri Nazir Hussain. The case for the 
prosecution is that the principal appeU 
lant Kartar Singh had made overtures 
for the hand of Mt. Budhan, the abduct, 
ed girl, to her father Kesar Singh, 1am- 
bydar of Badiana in the Sialkot Dis- 
trict. These overtures were rejected 
although Kartar Singh and his relations 
including bis uncle Diwan Singh pressed 
the suit. On the night between I'Jth- 
and 20tb October a party of men sud- 
denly appeared in the bouse of Kesar 
Singh, which is on the outskirts of the 
village, overpowered the inmates aud 
carried off Mt. Budhan by force from 
her mother’s be^in which she had,taken 
refuge. Her father Kesar Singli was 
knocked senseless by a blow on the head 
with a ohavi. ..Other person? , in ' the 
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bouse received miuor icjcries. Tbe girl 
was dragged off naked and screaming to 
a waiting motor lorry where she was 
given some clothes. The lorry then drove 
off at considerable speed towards Kartar 
Singh’s village Trigri in the Gujranwala 
District, which is about miles away. 
But it so happened that where the road 
crossed tbe canal bridge at Daska, its 
way was blocked by another motor 
lorry. This motor lorry was conveying 
a party of police and notables, which 
bad effected a raid and search for stolen 
property and was returning home. The 
abductors’ lorry had to stop. The girl 
seeing policemen in uniform called out 
and the police party rescued her and 
captured most of tbe people in tbe 
lorry. According to the prosecution 
two or three escaped. 

This is the case for the prosecution. 
I have not tbe slightest doubt that in 
its main outlines it is true and that all 

• the people captured on the spot were 
rightly convicted. Soban Singh and 
Diwan Singh were not so captured and 
were not mentioned in the memorandum 
which tbe Sub-Inspector in charge of 
the party prepared at the spot. They 
are named in the 6rst information report 
lodged by Mt. -Tassi, mother of the girl, 
at their local police station. Although 

-they were well known to tbe inmates of 
the house, nothing speciBc is assigned 
to them beyond beating Kesar Singh. 
Soban Singh is the brother of Kartar 
Singh, Diwan Singh is his uncle, and 
•tbe probability is that they were im- 
plicated on a suspicion that they were 
privy to the plot ; but that is not proof 
that they were actually concerned in 
•the abduction. I accept their appeals 
and acquit them. On behalf of Ujagar 
Singh it was urged that he was a chance 
passenger in tbe lorry. He was unfor- 
tunately found in possession of an un- 
licensed pistol. It was also urged that 

• Gopal was one of the bystanders and 
arrested under mistaken identity, and 
a similar allegation was made about 
Babim Bakbsh. Bahim Bakbsb bow- 

. ever belongs to Kartar Singh’s village. 

In my opinion, except Sohan Singh 
and Diwan Singh, the appellants were 
rightly convicted; but tbe sentences 
are much too severe. Kartar Singh is 
a man who might have married Mt. 
Bndban. Her age is given as 18, his age 
; as 30; be is-said to be unmarried and 


be is a distant connexion by marriage 
of Kesar Singh. Mt. Budban was asked 
in cross-examination whether he had 
not given Bs. 200 to her father for be- 
trothal ; but this was denied and there 
is no evidence either as to betrothal or 
as to the money paid. There is nothing 
at all to support a discreditable written 
statement, which Kartar Singh put in, 
to tbe effect that he was on intimate 
terms with tbe girl who had sent for 
him to take her away. Nevertheless, 
except for tbe grievous injury to Kesar 
Singh, no great harm was done and tbe 
girl was rescued. The Magistrate sen- 
tenced Kartar Singh to a total of ten 
years' rigorous imprisonment, those who 
went in tbe house to seven years' 
rigorous imprisonment and those who 
stayed outside to guard against surprise 
to three years’ rigorous imprisonment. 
I think these sentences are too severe, 
and reduce them as follows ; Kartar 
Singh, the principal appellant, to two 
years’ rigorous imprisonment ; Labbj 
Singh, bis uncle, who went inside, to; 
eighteen months’ rigorous imprisonment;; 
the others, except Mohammad Shafi, the' 
lorry driver, to one year's rigorous im- 
prisonment. The case of Mohammad 
Shah is different. He stayed with tbe 
lorry and took no active part in thej 
earlier stages of the abduction. There| 
is evidence that the lorry was hired 
through a contractor by Kartar Singh 
and that tbe owner of the lorry ordered 
Shafi to take it. It is quite probable 
that before the lorry started on its 
journey, he did not know for what 
purpose it was required. But when it 
halted at dead of night at the village, 
of Badiana, still more when a naked 
screaming girl was dragged to tbe lorry, 
be became particeps criminis. Still be 
was in a difficult position and may have 
felt hound to carry on. I reduce the 
sentence in his case to six months 
rigoroQS imprisonment. 

S.R. Sentence reduced,. 
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Bhide, J. 

Radhe S^am Beopar Co. Ltd., OhxrA 
— Appellant. 

V. 

Prahh Daycd-Ram Dhan — Bespon- 
dant. 

Misc. First Appeal No. 1565 of 1933i 
Decided on 27tb Jane 1931. 
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Company— Liquidslion proceedings — Ap- 
plication for shares — Allotment not made 
-within reasonable time held to be Invalid- 
Letter for allotment money held highly sus- 
picious since company resolved to go Into 
liquidation next day. 

ii applied lor the shares on 10 August 1930; 
and a sum oi Rs. 250 Kas piid along svith the 
application. The allotment nas said to have 
been made on ITth September 1931. A letter 
was also iBsaed to R on 2nd March 1932 asking 
'him to pay allotment money as well as the call 
money and the company resolved to go in liqui- 
dation on 3rd March 1982 : 

Held : that R was not the purchaser of the 
shares of the company since shares were not 
allotted to them till 17tb October 1991 and also 
because no notice of allotment was ever sent to 
R. Moreover the letter calling for an allotment 
money was highly suspicions in view of the fact 
that the company resolved to go into liquidation 
-the nest day : RamS'iaie Victoria Hotel Co. Ltd. 
V. ilontefiore, 1 Ex. 109, Rel. on and Land 
Loan Mortgage Etc. Co., In re, (1385) 54 L. J. 
Ch. D. 550, List. [P 17 C 2) 

.4no?t/ Sam Khosla — for Appellants. 

/Isa Sam Aggarwal — for ReepoDdeot. 

Judgment.— This is an appeal from 
an order of the District Judge, Mont- 
gomery, iu proceedings relating to the 
liquidation of a company named the 
Radhe Sham Beopar Company Limited. 
The Liquidators sought to place the res- 
pondents on the list of contributories on 
"the ground that they were purchasers 
of certain shares. The respondents ob- 
jected stating that the shares had never 
been validly allotted to them. The 
learned District Judge has upheld this 
objection and from this decision the 
present appeal has been preferred. 

The facts alleged by the Liquidators 
were that the respondents had applied 
for the shares, on 10th August 1930 
and a sum of Rs. 250 had been paid 
along with the application. The allot- 
meat is said to have been made on 17fch 
October 1931. On 2nd March 1932 a 
iotter was issued to the respondents 
asking them to pay the allotment money 
as well as the call money. They at once 
repudiated the allotment stating that it 
•was fcaudulent and that they had re- 
<! 0 iyed no notice about it earlier. The 
main point for decision was whether 
the shares had been allotted to the res 
•pondents according to law. The learned 
Disbriot Judge has held that the allot- 
** 

mibtedly made till 17th October 1981 . it 
'Was invalid. In support of this decision 
1986 L/B&i 


he has relied on 1 Ex. 109 fl). T!io 
learned counsel for the .appellants sought 
to distinguish this ruling on the ground 
that it applies only to a going concern 
and nob to a company which has gone 
into liquidation. In support of this 
argument he has relied on 54 L J Ch 
D 550 (2). But in that case the share- 
holder had been commuuicated the 
allotment before the liquidation pro- 
ceediugs and had not repudiated it with- 
in a reasonable time. The decision in 
1 Ex. 109 (l) is not based on any such 
distioebiou, as far as I can sea, as the 
learned counsel for the appellant has 
sought to draw. I further note that the 
liquidators have produced no evidence 
at all to show that any notice of allot- 
ment was sent on 17th October 1931. 

It was urged that the names of the 
share-holders appeared on the register 
of the company, but it is not shown 
when their names were brought ou the] 
register. No evidence was lad by the 
Liquidators and the letter which was 
issued on 2Dd March 1932calUog for an 
allotment money appears to be highly 
suspicious in view of the fact that the 
company resolved to go into liquidation 
on 3rd March 1932, i. e., the next day. 

In my opinion the decision of the 
learned District Judge is correct and I 
dismiss the appeal with costs. 

R.W ./r.K. Appeal dismissed, 

1. Ramsgate VidoTfa Hotel Co. Ltd. v. 
fiore, (I8GSJ 1 E.k 109=4 H & C 1G4=55 L J 
Ex 90=14 W R 335=13 L T 715. 

Mortgage etc. Co., (1836) 64 

li J Ch D 550. 
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Coldstream and Jai Lal, JJ. 

Shuman Singh and offers— Plaintiff 
— Appellants. 

V. 

Mt. SwAno-Defendanb-ReapondenI 
^cood Appeal No. 636 of 1930. Deoi 
ded on 22nd February 1936, from deore- 

of Diet. Judge, Ludhiana, D/- 24tl 
February 1930. 

T Widow - Forfeiture- 
LudbiAQa Jati— No forfeiture for unchoskit 
II Duibaod • bouse li not left. 

I'*® ‘o which olftss thl 

LUdhUna Jabs belong, mete unohaabity Involve 
no ^aaUy ol forfeiture of a widow’s right ti 

^ I M she does no 

FI) busbend's bouse : 26 P ii 18 ^L no, 

' [P 18 . 0 1 ' 
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BaJn l>as — for A|ipel!ants. 

Inder Dev fcr Achhrn Davi — for Ras- 
pondont. 

Coldstream J — CliAotla Siu^b, 3 
Kbftbgoora Jat of Ludbiana Tabsil, died 
about 1918, leavins’ a widow Musammat 
Kishno who took possessioa of his pro- 
perty, about 38 bigbas cl land, a bouse 
and two residential sites. Oa 9tb Noveoi- 
ber 1926, Phuman Singli and tliirteen 
other collaterals of Chanda Singh insti- 
tuted a suit for possession of Chanda 
Singh's land alleging that Musammat 
Kishno had forfeited her right by her 
UDcbastity. The trial Court decreed the 
suit, but on appeal tlie District Judge of 
Ludhiana, while holding it established 
that Musammat Kishno had been un- 
chaste (she had given birth to an illegiti- 
mate child some months before the suit) 
dismissed the suit because be found it 
iQOt proved that Mt. Kishno had left ber 
ibusband’s bouse. Against this decision 
, the collaterals have appealed, the learned 
District Judge having granted a certih- 
'cate on the question whether Mb. Kishno 
can he deprived of her widow's estate al- 
though she has not left her busband'a 
house. 

It is contended by Mr. Badri Das tliat 
the lower Court's decision is not justified 
by the evidence on the record. He relies 
mainly on a riwaj-i-am compiled in 1862 
from information given by tribes of the 
locality to whicli the parties lelong 
which declares the custom to be that au 
unchaste widow is deprived of her right 
in her deceased hushaol's estate and 
goes on to deline an unciiaste widow as 
one who is habitually unchaste and 
gives l)irth to illegitimate ciiildren. He 
has also referred us to the often-cited 
ruling, 25 1’ R 1891 (1) and to two judg- 
ments of Munsifs delivered in 1922 and 
1895 (Suit No. 79 of 1922 and Suit 
No. 180 of 1895). lu reply reliance is 
placed by the respondent’s Counsel on 
-the riwaj-i-am prepared at the time of 
the settlement of 1911. The rule there 
stated (in answer to Question No. 42) 
is that among Hindu Juts mere uu- 
chastity involves no penalty: 

60 long as the widow does not leave her 
bosband'a house fhc is safe; on leaving bis bouse 
she is generally dispossessed. 

This is important evidence raising a 
presumption against the appellants. We 
have been led thrq^ugh the evide nce o f 
1. Sobbi V. Bhana, (18911 25 P R 1891. 
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both sides by the appellants' Counsel 
and r find that there is a good deal of 
evidence, including .several judicial de- 
cisions, going to show that the custom 
was rightly declared in this riwaj-i-am 
and that this evidence is much more 
wieghty than that pub forward by the 
appellants. Seeing no sufficient reason 
for interfering with the decision of the 
Court below I would dismiss this appeal 
with costs. 

Jai Lai, J. — I agree. 

S.B. Appeal dismissed. 

A. I. R. 1936 Lahore 18 
Addison and Sale, JJ. 

A'<irai;i Singh and another — Defen- 
dants — -Appellants. 

v. 

Waryatn Singh and others — Plaintiff 
and Defendants — Respondents. 

Misc. Second Appeal No. 1811 of 
1929, Decided on 29th June 1934, from 
order of Addl. Dist. Judge, Ferozepote, 
D/- 20th April i9z9. 

(a] Auction-purchaser — He is representa- 
tive of judgment-debtor. 

Tbe auctioo-purebaser cannot ba looked upon as 
the successor-in-iiiteresc of the decree-holder in 
any flense, lie is the representative of the judg- 
men- debtor: 192'3 Lah 134. roif. [P 20 C 2] 

(b) Practice*— Inconsistent pleas. 

Litigants cannot be permitted to take up in- 
consistent pleas to .suit theitowu purpose. 

tP 20 0 2) 

Ic) Res judicata-* Obiter dicta are not rea 
judicata. 

Where the opinion expres.seJ in a case is really 
obiter (or tbe purposes ol that case, that opinion 
in that case does not oporato as res iudic.ata. 

(P 21 C 11 

Naioal Kishore — Appsllaots. 

Faqir Chand Mitnl — for Rsspondento. 

Sale, J.~This second appeal arises 
out of a suit for possession by redemp- 
tion of 515 kauals, 9 mirlas of land 
without payment or on payment of such 
amount as the Court may deem just. 
The area in suit was part of a plot of 
4890 kanals, 3 marlas mortgaged by 
Ganda Singh, deceased, father of the 
plaintiff, to Hazari Mai, deceased, father 
of defendant 3, by deed dated 12th April 
1882. As a result of a series of tranaac. 
tions in respect of this land, which will 
be recited in due course, the area in suit. 
515 kanals, 9 marlas, came into tbe pos- 
session of Jaimal Singh, deceased father 
of defendant 1 in 1905. The defence is, 
briefly stated, that Jaimal Singh had 
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purchased this land in lull proprietary 
rights in execution of a decree on 6tU 
January 1905 that the plaintiff's mort- 
gage rights in this land had by then 
been extinguished and that the suit for 
poseessioo by redemption brought by 
the plaintiff is not maintainable. This 
plea was upheld by the learned Senior 
Subordinate Judge who dismissed the 
suit accordingly. On appeal the learned 
additional District Judge reversed this 
finding holding that the relationship of 
mortgagor and mortgagee in respect of 
the said land still subsists and that the 
rights and liabilities of the parties must 
be determined according to the terms of 
the mortgage deed of 1832 executed by 
the plaintiff’s father in favour of Hazari 
Mai. He accordingly accepted theappeal 
and remanded the case under 0. 41, 
R. 23, Civil P. C. for a fresh decision on 
the merits. The sole point urged in this 
second appeal is that Jaimal Singh, de. 
ceased father of defendant-appellant 
Narain Singh, had purchased the land in 
dispute in full proprietary right at a 
Court auction sale in 1905 and that the 
redemption suit by the plaintiff is not, 
therefore maintainable. 

It must be mentioned here that in 
1918 the present plaintiff, who is the 
posthumous son of Ganda Singh, the 
mortgagor of 1882, sued for possession 
of a total area of 972 kanals. 16 marlas, 
which included the land now in suit and 
secured a decree from the then Senior 
Subordinate Judge. On appeal the Die- 
tricb Judge confirmed the Senior Sub. 
ordinate Judge 8 decree in respect of an 
area of 457 kanals. 7 marlas. but so far 
as the area of 515 kanals. 9 marlas now 
in suit was concerned, he accepted the 
appeal, on a technical ground to which 

madeinduecourse. The 
plaintiff did nob sue for possession by re- 
demption on payment of the mortgage 

the m possession by avoidance of 

the mortgage on the strength of a decree 

Sn l Asa Singh 

on llbb August 1900 as representing the 

mortgagor 

effect deceased), to the 

‘ mortgage did not affect 

their reversionary rights. The District 

Judge decided to leave the question as 
to the plaintiff’s title to the 615 

f he held had not been 

detsrmmation in a regaiar suit forrl 


demption “if the plaintiff is competent 
to sue for redemption.” The decision of 
the District Judge was confirmed in 
second appeal to this Court by a Divi. 
sioQ Bench on 26th April 1928 (Civil 
Appeal No. 2155 of 1924). The litigation 
that has given rise to this appeal is a 
consequence of the decision in the pre- 
vious case to leave undecided the ques- 
tion whether the plaintiff was competent 
to sue for redemption of the particular 
area new in suit. 

It is now necessary to recite the 
material circumstances leading up to 
the transaction by which Jaimal Singh, 
father of defendant 3, obtained posses- 
sion of the land in suit on 6th January 
1905. It has already been stated that 
Ganda Singh, father of the plaintiff, 
mortgaged an area including the 
land in suit to Hazari Mai, prede- 
cessor-in-interest of one of the defen- 
dants-appellants by deed dated 12th 
April 1882. In 1885 Nihal Singh, pre- 
decessor-in.interest of one of the defen- 
dants-appellants in execution of a de- 
cree, attached the mortgagee rights of 
Hazari Mai embodied in the mortgage 
deed of 1882, and later himself purchased 
these mortgagee rights over a total area 
of 1076 kanals, 19 marlas (including the 
area now in suit). Thus Nihal Singh be- 
came the mortgagee of this land under 
tbernortgageot 1882. On 20tb April 1889 
Nihal Singh obtained a decree on this 
mortgage. The land was sold in execu- 
tion; and was purchased (after Nihal 
biDgh s death) by his sons Ishar Singh 
and Mangal Singh. On 20bh October 
189i Ishar Singh and Mangal Singh duly 
obtained possession of the mortgaged 

the land now m suit. On 28th March 
1894. the mortgagee rights of the de- 

0^882 the mortgage 

of 1882, together with his rights under 

Kiahllrpu mortgaged to 

On 13^h Khatris. 

sons 

cotervn^h Mangal Singh for re- 
wvery of their money secured by this 

should be realized by gale of the pro. 
petty mortgaged. The land in qufistion 
was yld by the Oonrt in execution of 
this decree and on 2lBt November 1904 
Singh, father of one of the defen. 
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dants-appellaots, purchased the area 
DOW ia suit, (515 kaoals 9 marlas) at 
this auction sale. 

It is conceded in appeal that the lower 
appellate Court was right in holding 
that what Jaimal Singh acciuired at this 
auction was the right, title and interest 
in the property held by the judgment- 
debtors, Ishar Singh and Mangal Singh, 
eons of Kihal Singh. The case for the 
defendants-appellants is that Nihal Singh 
bad become a full owner of the land in 
suit and that accordingly the right, title 
and interest, which Jaimal Singh had pur- 
chased at the auction sale on 6tb Janu- 
ary 1905, was the full proprietary rights 
in the land and not merely the mort- 
gagee rights. It is necessary at this 
stage to mention that on 7th May 1898 
Asa Singh, son of Ganda Singh, the 
original mortgagor, (and elder brother of 
the present plaintiff Waryam Singh) 
sued for a declaration that the mortgage 
of 1882 and the decree obtained by Nihal 
Singb in 1885 should not affect bis re- 
versionary rights. He obtained an ex 
parte decree on 11th August 1900, a de- 
cree which still subsists. In 1903 Asa 
Singh died and in 1916 Ganda Singh 
died, bis successor-in-interest being his 
posthumous son, Waryam Singh, the pre- 
sent plaintiff. In the previous suit 
brought by Waryam Singh, to which re- 
ference has already been made, it was 
decided, (and the decision was affirmed 
in appeal by a Division Bench of this 
Court), (i) that the decree, which was 
obtained by Asa Singh on 11th August 
1900, enured for the benefit of tbe pre- 
sent plaintiff Waryam Singb and (2) 
that this decree was binding on the 
alienees. The only reason why Waryam 
Singh had failed in the previous suit to 
obtain possession of the 515 kanals, 
9 marlas of land covered by tbe present 
litigation was the technical one that 
Kanshi Bam and Kishore Cband, tbe 
mortgagees of the area in 1894, had not 
been impleaded in Asa Singh’s declara- 
tory suit of 1898 and that the declara- 
tory decree was not therefore binding on 
Kanshi Bam and Kishore Chand and 
their eaccessora-in-interest. Jaimal 
Singb, as the auction-purchaser of this 
land, was held in that suit to be the suc- 
cessor-in-interest of the decree-holders 
Kanshi Bam and Kishore Chand. In re- 
'gard to this decision the lower appellate 
Court has observed that 


the .auctioD'purcbaser cannot be looked apoaj 
b: the successor-in-interest of tbe decree-holdw 
in aoy sense. 

.%3 held in 6 Lah 544 (l), the auction- 
purchasers of property attached in exe- 
cution of a decree, are the representa- 
tives of the judgment-debtor. In the 
present case it has, in fact, been pleaded 
that Jaimal Singb as the auction-pur- 
chaser is the representative-iD-interest 
not of Kishore Chand and Kanshi Bam 
but of Nihal Singh. But this plea, as 
pointed out by the lower appellate Court, 
is inconsistent with the position taken 
by tbe defendants in tbe previous case, 
where it was pleaded that the defendants 
were the successors-in-interestof Kanshi 
Bam and Kishore Cband and that be- 
cause Kanshi Bam and Kishore Cband 
bad not been made parties to tbe de- 
claratory suit by .4.sa Singh, they were 
entitled to repudiate, as not binding on 
them, tbe declaratory decree, impugning 
tbe mortgage made in their favour in 
March 1894. Litigants cannot be per- 
mitted to' take up inconsistent pleas in 
this way to suit their own purpose. In 
the previous case the defendants defeated 
Waryam Singh's suit in respect of 516 
kanals, 9 marlas by claiming to be re- 
presentatives-in-interest of Kanshi Bam 
and Kishore Cband. Waryam Singb has 
sued again in respect of this same area, 
and defendant cannot now be heard to 
claim succession to Nihal Singh and bis 
sons against whom Kanshi Bam and 
Kishan Cband secured a mortgage decree. 
In any case Kanshi Bam and Kishore 
Chand had obtained a mere mortgage de- 
cree against Nihal Singh's sons ; and it 
was in execution of this mortgage decree 
that Jaimal Singh purchased an interest 
in tbe land in 1905. .Although, therefore, 
there may have been no privity of con- 
tract between Waryam Singh and Jaimal 
Singb, we bold that Jaimal Singh pur- 
chased tbe land in suit subject to 
Waryam Singh's equity of redemption 
which still subsisted and wo find there- 
fore that Waryam Singb is entitled to 
redeem the land. 

In the previous case brought by 
Waryam Singb the District Judge ex- 
nressed the view, in a judgment which 
etill stands, that tbe plaintiff Waryam 
Singh could be granted possession of the 
land now in suit by redemption of the 

1. lehar Das V. Parma Nand, 1926 Lah 134=93 

I 0 30=:6 Lab 044. 
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mortgage subsisting on it. It has been 
xirged before us in appeal that this deci- 
aion operates as res judicata : it could 
nob be, since the opinion was really 
obiter for the purposes of that case. But 
we have, for reasons already stated, in- 
dependently come to a decision uniform 
with the decision reached in the prevl. 
ous litigation. We conbrm the decision 
of the lower appellate Court and dismiss 
the appeal with costs. The cross*ob* 
jeotioos were not argued and are dis- 
missed with costs. 

B.W./b.u. Appeal dismis^ed^ 
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Addison. Ag. C. J, and Din 
Mohammad, J. 

Uaraxn Singh and others — Decree-boU 
der — Appellants. 

V. 

Malik Ahmad Yar Khan — Judgment* 
Debtor — Respondent. 

Misc. Appeal No. 24 of 1935, Decided 
on 3rd April 1935, from d6cisiono^ Senior 
Bnb-J., Sbahpur, D/- 7th November 
1934. 

(a) Custom (Punjab)— Applicability— Doet- 
•ion on custom it net final— It It only rela- 
xant iotlance under S. 13. Evidence Act. 

A dtcUion on custom it not a fioal decision* 
It only becomes a relevant inetance under S. 18, 
Svldenee Act, thtt such a right has been as* 
•erted aod recognized. It it always necessary to 
aeeert and prove what the onetom Is. [P 22 0 X) 

(b) Cut lorn (Punjab) — AHanalion — Aoeet* 
^al land -Tiwanat of Punjab— Unretiricted 
right of hlienalton doubtful— Quaere. 

Qua^e —It it doubtful whether a custom giv 
Ing right to alienate ancestral land exists amonr 
the Tlwanas of the Punjab. [P 22 0 1 ] 

(e) CoiUm (Punjtb)— Rewmner— Riglii, 

Hit right It deferred and it vetted inie* 

met . 

*.»£**1 of the reverBlonarj heir ander cna- 

PM^rty. the enjoyment of 
whleb Jsdeferred and it is a Tested interest thongh 
only in the sense that the person in whom it in- 

uJ!f fl«d right to its intureen- 

iejment. jp 22 ^ 

lerest •b.olute in- 

Amongst Tlwanas, who do not follow Maho- 
^•n law bat oastom, widows only sncoeed 

Si ““mu **“‘‘*®* 0 “der spe- 

^oonditioDB. They do not take an absolute 

Ufe hv « M of the es- 

ttte by a reversioner. [P gg g l) 

(Pnnjeh)— Reversioner— Rights 

•J^Reversloner inheriU from commonan- 
Bvarywhere ander onstom there is a right of 


alienation to a greater or smaller extent but tbo 
agoatic theory is the basis aod fouodatioo of all 
custom and the reversioner, whether sod or not, 
is always looked upon as inberiting to the com* 
moD ancestor aod not from the last owner. 

(P 22 0 IJ 

(f) Cuftom (Punjab)— Ancestral property — 
Ancestral property sought to be attached — 
Litigant can prove that bolder is legal repre- 
sentative. 

It is open to a creditor to plead a custom that 
the person in possession of ancestral property, 
which it is sought to attach is the Legal repre* 
sentatire of the deceased debtor and that the 
property is deemed to be the property of the said 
debtor aod the successor of the debtor ioherlts 
the property from the debtor and is his legal re- 
presentative: 1919La^iU5,i?eL on. [P 22 0 1,31 

fg) Custom (Punjab)— Succession — Ances* 
Ira I property— Reversioner — Reversioner does 
not succeed as legal representative. 

The idea of a reversioner eucceeding to ances* 
tral property as the legal representative of a de* 
ceased person, is ordinarily foreign to the foooda* 
tIoD 00 which custom in the Punjab rests; ha 
succeeds by virtue of his connexion through tho 
common ancestor. (P 22 0 2] 

(h) Custom (Punjab)- Ancestral land— Re- 
versioner or major son not liable for debt of 
last holder— Ancestral land cannot Be at- 
tached or sold to meet debts. 

Tho reversioner or a major son, who is in pos- 
session of the ancestral land, is not liable to pay 
the debts of the last bolder ont of the ancestral 
land which came to him through the common 
ancestor and such land cannot be attached or sold 
In their hinds to meet those debts; i P B 1913 
and 1919 Lah 145, BcL cn. (P 22 0 2. P 23 0 1] 

iJ.C. Sont for Achkru ^amaod Achhtu 
Sam — for AppeUauts. 

Ghulam Moky.ud-Din and Niaz Alt-- 
for Eespoodanfi. 


Addison. Ag. C. J.— Jaimal Singh 
obtained a money decree against K, B. 
Muzaffar Khan. Both the decree-holder 
and judgment. debtor are dead. The 
legal representatives of the decree-holder 
^ok out executioD against the son of 
4 1 . Muzaffar Khan, namely Malik 
Ahmad Yar Khan, and attached a certain 
area of ancestral land. It was objected 
by Mahk Ahmad Yar Khan that this an- 
cestral property could not be attached 
m view of the Pull Bench decisions in 4 
P E 1913 (1) and 17 P E 1919 (2). His 
objection has succeeded and the land has 
been released from attachment. Against 
this decision the representatives of the 
decree-holder have appealed. It is ad- 
mitted that the judgment. debtor and 
hi8 family are Tiwanas who are gov- 

T" ^ ® 
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erned by custom. Only in one respect it 
is contended that the custom which 
governs them isat variance with thecus- 
tom of the majority of tribes in the Pun- 
jab. This exception is said to be as re- 
gards their right to alienate land without 
restriction. This contention is based on 
a decision of this Court reported as 78 
I C 151 (3). \ decision on custom how- 

ever is not a dual decision. It only 
becomes a relevant instance under S. 13, 
Evidence .Act, that such a right has been 
iasserted and recognised. It is always 
lOecessary to assert and prove what the 
iCustom is, and there is not suflicient evi- 
dence on the present record to establish 
the unrestricted right of Tiwanas to 
jalienate their ancestral land. It is 
jdoubtful, therefore, whether it can be 
isaid that such a custom does exist. 

Assuming however that it does, it 
does Dotseemto me that this necessarily 
takes the case outside the principle laid 
down in the two Full Bench judgments 
referrld to. The right of the revet- 
sionary heir under custom is a right in 
property the enjoymeut of which is de- 
;ferred and it is vested in interest though 
jonly in the sense that the person in 
Iwbom it inheres has a present dxed 
Tight to its future enjoyment. A re- 
Iversioner does not inherit from the 
'last owner but from the common ances- 
'tor from whom bis interest is derived. 
Amongst Tiwanas, who do not follow 
Mabomedan law but custom, widows 
only succeed for their lives and other 
females take under special conditions. 
They do not take an absolute interest 
but they defer the enjoyment ef the 
estate by a reversioner. Everywhere 
under custom there is a right oi aliena- 
jtioD ; in some cases that right is greater 
jthan in others but the agnatic theory 
jis the basis and foundation of all custom 
knd the reversioner, whether he is a son 
ior not, isalway’s looked upon as inherit- 
jing through the common ancestor and not 
from the last owner. As it was expressed 
in 17 P R 1919 (2), it is open to a liti- 
gant to plead a custom that the person 
in possession of ancestral property, 
which it is sought to attach, is the legal 
representative of the deceased debtor 
and that the property is deemed to be 
the property of the said debtor, i. e. 
that the successor of the debtor inherits 

8. Sbeo Mabotned Kbaa v. Dost Mabomed Kban, 

1926 Lab 231=78 1 0 461. 


the property from the debtor and is 
the legal representative as the term is 
usually understood. The idea of a re- 
versioner succeeding to ancestral pro- 
petty as the legal representative of a 
deceased person is ordinarily foreign to 
the foundation on which all custom in 
the Punjab rests : he succeeds by virtue 
of his connection through the common 
ancestor. It is further contended how- 
ever, that the son in this case might be 
looked upon as the legal represeotative 
of bis father by reason of the answer 
given to Question 10 in S. 4. General 
Code of Tribal Custom in the Shahpur 
District compiled in 1896. In my judg- 
ment this is not so. This section deals 
merely with the relationship between 
guardians and wards and the powers 
under custom of the de facto guardian. 
The question is as follows : 

Is a minor whose father is dead, and whobas 
inherited the father's estate, liable for his 
father's debts ? If such debts are not payable 
till the minor comes of age, can the property 
inherited be alienated in the interval ? 

4 

The Answer is as follows: 

All tribes except Kbokbars ; A minor who 
has inherited his father's ostate is liable lor 
bis father's debts. Previous to bis coming of 
age the guardian may arrange for their payment. 

The reply of Khokhars was the same, 
except that it was added that the 
guardian cannot sell the minor's land to 
pay the father’s debts. It seems to me 
that what this answer means is that the 
gnardain of a minor can, just as the 
minor can when be attains majority 
pay his father's debts ind sell the 
ancestral land which came to him 
through his father in order to do so. It 
does not mean that he succeeds ^bis 
father as his legal representative. 
Although for the most part in the 
Punjab ancestral land is not liable under 
custom for the debts of the last-holder, 
it is frequently the case that these debts 
are met by the sons selling such land 
though they cannot be compelled to do 
so. The answer to the question means 
that the guardian has the same power 
in this respect as the son has when be 
attains majority. It seems to me that 
it is impossible to carry the answer in 
question further than I have done. No* 
where is it said that a reversioner or 
even a major son is liable to pay the 
debts of the last-holder out of the 
ancestral land which came to him 
through the common ancestor and that 
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such land cac b9 attached aod sold io 
their bands to meet those debts. Surely 
A distant reversioner and major son 
OEghfc to be liable if a minor son is. In 
the present case, the son is a major; 
this shows in a convincing way that the 
reply relied upon is merely a reply 
stating the power of the gnardlans and 
not showing that ancestral land is liable 
to attachment and sale to pay the debts 
of the last-holder thereof. 

1 am clear that it has not been estab- 
lished that the son succeeded as the 
legal representative of his father and I 
hold that the ancestral land is therefore 
not liable to be attached in execotioo 
of a decree against the father. I would 
therefore dismiss this appeal with costs. 
Din Mohammad, J.— I agree, 

b.w./r.m. Appeal dismissed, 

A. I. R. 1936 Lahore 23 
Addison, Ag. C. J. and Din 
Mohammad, J. 

Munshi 5am— Plaintiflf— Appellant. 

V. 

Mela Ram. Wafa and ajiother— Defen- 
dants — Respondents. 

First Appeal No, 1516 of 1933, Deci. 
ded on 17th June 1935, from decree of 
Sub.Judge, First Class. Lahore. D/- 16th 
Jnoe 1933. 

- Allegorr m^, be 
libei Dehnite imputation upon definite per- 
•on mu.t be proved-ArlicIe publitbed in 
oewepaper painting Sub-In«pector in Crimi- 
nal InvefUgation Department in very dark 
colour*— Curtory reading of article *uffi- 
cient to connect it with person actually ter- 
-^A Inve«tlgalion Department 

andt,r*“^- I* beiufflcientlyeitablisbed 

3!;mrge7." 

Even an allegory may be a libel.bat in such 

SiL ‘‘V imputation upon a 

Plaintiff ‘ho 

In apparently fictitious may 

lnt?nA * ^'”"8 person. If a writer 

Intends to portray a real person under an imagi- 

nary name and chooses for that purposes what 

he supposes to be a fictitious name, he will 

nevertheless bo liable if he happens to choose the 

o7d ^ intention 

wnatevorofdologso. If the defendant's words 

hTo* plaintiffs reputation i! 

®“‘l'^>ri«a from him after the 

sU tbA** '*°ia article nor is it necessary that 
all the world sbonld understand the likih It is 


^uniDiant if th'fe wlir know the plaiDtiS cm 
make ouu that he U the person meant. £*^011 
want of malice aod deliberateness will not ce 
enough to protect the dekmdau^. A mxn rj.,y 
be liablo although he had not a particlo of malice 
against the person defamed (P 25 C i, 2] 

Where a narrative in story form publiNb*-* ! 
io a newspaper painted ooe a Sub-Iospocto: 
in the Criminal loveetigatioo Department, pc** 
ted at L, in most abominable tern^s openly ac‘ 
cusiog him of crime, immorality vice and dis- 
honourable conduct in the di.-^jhaige ot his ofo* 
chi functions, and even a cursory reading of the 
story would have at cace led any ordinary 
reasonable reader to connect it with a 
Inspector posted at L, who was odicially con* 
cerned in the investigation of conspiracy ca^e^* 
and belonged to the Criminal Investigatica 
Department : 

H^ld: {l)tbat the identity was fully established 
and itvvas futile to argue that the writer did not 
intend to defame the real My and that be had 
used the name at random as a mere repreaenta* 
tive of the class which was dealt with in the 
article; [P 26 C 1] 

(2) that it was amply proved that it was M 
who WAS defamed and injured in his ohice and 
as no justification was pleaded he was entitled 
to genera! damages. i [P 26 C 1} 

(b) Tort— Defamation — Libel appeuring in 
newspaper— Mere fact that proprietor ha* no 
knowledge of it doe* not absolve him. 

The mere fact that jue proprietor of a paper 
had no knowledge ot the publication of libol in 
hie paper cannot ab«clvc him from being held 
liable. CHadCl] 

(c) Tort— Defamation— Words on face of 
them amounting to libel— Plaintiff can claim 
general damages without proof of actual 
pecuniary loss. 

When on the face of it the words used bv the 
defendant clearly must have injured the plain' 
tiS's repiitstiou, they are said to be actionable 
per se aod the plaintifls may recover a veidic; 
for substantial amount without giving any ev* 
dence of actual pecuniary loss. General damacts 
diuef in this rc:«|>dct frcoi special damages, ^ 

Li' i6 C 1] 

(d) Ton— Defamation — Assessment of dam- 
ages — One feature to be considered is 
method of publicalJon-Publication in print 
u more lerious. 

One feature of a libel that must be considered 
10 the assessment of damages is the method ci 
n» publication. Where it has been printed in a 
newspaper It may fall into any hands. More- 
over a printed matter is generally of a mo«t 
^rmauent character and people are disposed to 

tslr!.fA ■''‘"‘vvLV^ generally see in print. Wheio 
therefore a libel ls published in a newspaper the 

person defamed IS entitled to substantial dam- 
*8®®- [P 2G C .:] 

Ram Lai (Deu-an), Gevt. Advocate and 
AssaduUah Kkan—ior Appellaot. 

y. N. Sethi and Puran Ckand Mehta 
for Respondents* 

Judgment -The suit oub of which 
tni8 appeal has ariaen waa instituted by 
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Pandit Munslii Ram, an ofliciating Ins- 
pector in the Criminal Investigation 
Department, Punjah, at Lahore. It was 
brought against Pandit Mela Raro Wafa, 
proprietor of an Urdu newspaper of the 
name of ”Vir Bharat” published at La- 
hore, and Asa Ram, its editor, printerand 
publisher, who was then undergoing im- 
prisonment for sedition in the Campbell- 
pur jail. It was to recover Rs. 5,100 
from the defendants on account of dam- 
ages for their publishing a defamatory 
article in a special Swarajya i«suo of the 
said paper, dated iDth May l'J31. The 
suit was resisted on various grounds. It 
was contended inter alia that tlie plain- 
tiO' had no cause of action as the article, 
being a mere fictitious narrative, did not 
refer to him at all, that the circulation 
of the paper was ordinary and that, at 
any rate, the proprietor was not liable 
at all as he had taken no part either in 
the writing of the otfeuding ariticle or 
its publication. Only three issues were 
framed in the case, the first two vefevring 
to the identity of the plaintiff and the 
third to the quantum of damages. The 
Subordinate Judge came to the conclu- 
sion that the article in question did not 
relate to the plaiotiff and consequently 
there was no refiection on his character 
or conduct. He further remarked that 
even if the plaintiff had succeeded in 
proving that the story related to him, he 
would have been entitled to a normal 
sum of Rs. 5 only by way of damages, as 
he had suffered no injury at all. At the 
same time while dismissing tbe plain- 
tiff's suit, he did not awaid any costs to 
the defendants against him, as, to quote 
bis own words, "tlie libel is of the most 
heinous character, and that it contains 
imputations of the worst sort and lowest 
character." From this decision, an ap- 
peal has been preferred to this Court. 

Tbe learned Government Advocate, 
who has appeared on behalf of tbe ap- 
pellant, has strenuously contended that 
tbe findings of tbe Subordinate Judge 
on all tbe issues in tbe case are perverse, 
that tliere was ample evidence on the 
record to connect the plaintiff with 
Munsbi Ram, Sub-Inspector, of the 
story, that tbe imputations were of the 
worst possible cbarJicter, that they ex- 
posed the plaintiff to contempt, liatied 
and obloquy and that tlie plaintiff was 
consequently entitled to substantial 
damages and costs. Counsel for tbe res- 


pondents lias reiterated the same grounds 
before us as were urged in the trial 
Court and has laid great stress on the^ 
fact that the story being a mere fiction 
was not aimed at any particular indivi- 
dual, and that accordingly no damages 
could he allowed against tbe respon- 
dents. The crucial point therefore in the 
case is whether it has been established 
by tlie plaintiff that tlie libel was aimed- 
at him and that he could be easily re- 
cognized in tbe story by those who knew 
him. 

It may be necessary here to produce 
the salient features of the narrative 
complained of. In the headlines of this 
narrative, which are in bolder print 
than the rest of the story, attention is 
drawn to a wicked Sub-Inspector killing 
an innocent person, to the method em- 
ployed in tbe investigation of revolu- 
tionary crime, to a member of the secret 
police force turning approver, to the- 
protection of a woman’s honour pre- 
sumably against the wickedness of the 
Sub-Inspector referred to therein, and 
to the interesting nature and eye-open- 
ina effect of tlie story. Then follows the 
story itself narrating liow a young stu- 
dent accompanied by a young sister, of 
the names of Ram Nath and Bimla, res- 
pectively, arrived at the Lahore Rail- 
way Station, how they were inveigled 
by a C. I. D. man in disguise, liow they 
were further entrapped into a Dharm- 
sala at Ram Gali, how a loaded pistol 
was smuggled under tbe pillow of Ram 
Nath and how Ram Nath was arrested in 
pathetic circumstances by one Munsbi 
Bam, Sub-Inspector, who thundered in 
rage and arrested Ram Nath for the illi- 
cit possession of arms. After the depar- 
ture of Ram Nath, the narrative brings 
the “evil natured Munsbi Bam” in Bim- 
la’sroom bent upon violating her chastity 
at any cost; tbe girl addresses him ae 
father; but in spite of that, tlie lasci- 
vious Sub-Inspector first communicating 
his infernal desire in veiled language, 
afterwards bursts out openly and saye 
"I want you’’. Bimla's abuses attract 
two cyclists to the scene of occurrence, 
one of whom is shot dead by the Sub- 
Inspector in tbe scutlie that ensues and- 
the other is arrested on suspicion, Ii> 
the meantime Bimla escapes. An in- 
terviewer later visits Ram Nath and 
informs him that ha has been a victim 
of deception and that some man of tba- 
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Criminal Investigation Department has 
fabricated this false case against him in 
conspiracy with his officers. It may be 
remarked here that in ordinary parlance 
the members of the Criminal Investiga- 
tion Department are known as khuda 
police (secret police force). Even an 
allegory, as staked by Odgers on Libel 
and Slander at p. 21, may be a libel, 
ibut in such cases there must he a de£* 
nite imputation upon a definite person ; 
and that person must be the plaintiff. 
|We have tberefere to determine whether 
certainty as to the person defamed has 
,been established before us. Even a 
cursory perusal of the story, as sum- 
marised above, will at once lead any 
ordinary reasonable reader to connect It 
with one Munshi Ram, Sub-Inspector of 
Police, who is officially concerned in the 
investigation of conspiracy cases and 
belongs to the Criminal Investigation 
Department! and when it is once proved 
that there is a real person of that name 
posted at Lahore and entrusted with 
jsimilar work, the identity is folly estab- 
lished. Id these circumstances, it is 
futile to argue that the writer did not 
intend to defame the real Munshi Earn 
and that be had used this name at ran- 
dom as a mere representative of the 
class which was dealt with in the article 
in question. The law on the subject is 
quite clear. 

In the publication of matter which would be 

actual person, the 
respoosibUity is as follows ; in the first place 

tte fot the words used Lng 

taken , lo signify that which readers would 
nt understand by them : In the second 

Sed*' beVn^* t the names 

tl^ose whom the 
readers wculd reasonably underetand hv thoga 

third Jlece. 

persons nnnamed butsufii* 

desigoatioo or description, 
(per Lord Shaw at p. lag of Odgere). ^ 

Again , 

sssiSsSSH 

SDiy think to be defamatory of the person com- 

Sith*ur/ ^ charged 

thi i- - hy showing 

mtended in his own breast not to 

SirSirwsrK-ihSs 

P iS^orOd^ref C.. a“ 

A narrative apparently fictitious may 

\ ^ persona. If 

a writer intends to portray a real person 


under an imaginary name and cboosesi 
for that purpose what be su])pose3 to be 
a fictitious name, be will neveitbeless 
be liable if be happens to choose the 
name of a real person, though be bad no 
intention whatever of doing so, If the 
defendant's words have in fact injured 
the plaiotitl's reputation, it is no de- 
fence to an action that the defendant' 
intended them to refer to some ooe else' 
(Odgers. p. 128). There is unimpeach- 
able evidence on the record to show that 
the plaintitf at the time of the publi- 
cation of the article was the only person 
connected with the Criminal Investiga- 
tion Department, Lahore, bearing the 
name of Munshi Ram. that his sub- 
stantive post was that of a Sub-Inspector, 
that he was generally entrusted with 
the investigation of revolutionary crime, 
that he bad actually been concerned in 
an investigation of the case of two 
revolutionaries that occurred in the Ram 
Galli Dharamsala two years before and 
that the defendant Mela Ram Wafa was 
suspected by the Criminal Investigation 
Department of the Police to be in sym- 
pathy with the revolutionaries. The 
plaintiff in such cases of libel can aver 
extraneous facts to show that be was, 
the person expressly referred to andi 
all the circumstances mentioned above 
clearly indicate that it was he and nons 
else who was made the target of the 
defendants' attack. The hit was so 
direct that there could be no mistake. 
The name which the plaintiff bears the 
office which he holds, the department to 
which he belongs, and the work be gene- 
rally does, were all expressed in such 
unmistakable terms as not to leave any 
doubt in the mind of any casual reader 

who was even slightly acquainted with 
the plai^iff that he was the person 

wJ'fl ‘tailed by one name, or 

another, or whether he 
V a P^tendod desetiption of a olase 

on know well who Is aimed at. the votv 
isTn faT'n same tbinj 

‘ t'roes repeated (pee 

Lord Campbell. 0. J.. at p. 12C. Odgers). 

It has further been urged ou behalf of 

the respondents thatthe plaintiff has ool 

been able to produoe any persons who 

ate said to have made inquires from him 

after the publication of this article, but 

this IS not legally essential. Nor is it 

necessary that all the world should 
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UDc^erstaod the lihel. It is sutiicieot \l 
those ^vho koovv the pl iiotitf can make 
out that be is the perjon’meant. 

Even want of deliberateoess and raa. 
lice will not be enough to protect the 
defendants. As stated by Odgers, at 
pp. i and o: 

Tho iutentioD or motive with which the words 
were employed is. as a rule, iir4m.itecial. H the 
defendant has in fact iojared the plaiutit1*6 
reputation, be is liable, although he did not 
intend so to do, and bad no such purpose in his 
mind when be wrote or snoke the words. Every 
man must bo presumed to know and to intend 
the natural and ordiu.iry cooscqucnce^ of bis 

acts: Xbe words are actionable, if false 

aud defamatory, although published accidentally 
CT inadvertently. 

A inaD may be liable, ulthocgli be had 
Qot a particle o( malice against the per- 
BOD defamed. It has farther been urged 
that the proprietor had no knowledge of 
the publication and was therefore free 



'proposition of law to advance. In a case 
.quoted by Odgers at p. (5, the proprietor 
jof the Times" retired to live in the 
'Country, leaving the entire management 
,of tbe paper to his son, with whom he 
never interfered \et he was held crimi- 
nally liable for a libel which appeared 
jin the paper in bis absence and without 
his knowledge. We have no hesitation 
in onding therefore that it has been 
amply proved that it was the plaintiff 
who was defamed and injured in bis 
office aud as no justiheation has been 
pleaded, he is entitled to general da- 
mages. Thh takes us to the question of 
the amount of damages, which would 
meet tbe ends of justice in this case. 
The Sibordinate Judge has, as stated 
above, proposed a nominal sum of 
Hs. 5 incase tbe plaintiff's identity was 
established, on the ground that "the 
plaintiff has nob suffered in any way in 
his pay or promotion and he has been 
getting regular increments." This again 
is based on a misconception of law. 
jWhen on tho face of them, the words 
used by the defendants clearly must 
have injured tbe plaintiff’s reputation, 
they are said to be actionable per se, 
and the plaintiff may recover a verdict 
,(or a substantial amount without giving 
any evidence of actual pecuniary loss 
(Odgers at page 304). General damages 
differ ii this respect from special da- 
mages. Id the case before us, neither has 
it been pleaded that the aesusation, if it 
referred to the plaintiff, was true, nor is it 


deoied that the words do amount to 
defamation of the worst possible type. 
Tbe plaintiff has been painted in tho 
most abominal terms and has been 
openly accused of crime, immorality, 
vice, and dishonourable conduct in the 
discharge of his official functions. In 
these circumstances, he will be clearly 
entitled to general damages for which 
no proof of pecuniary loss will bo legally 
necessary. 


Another feature of the libel in suit, 
that must be considered in the assess. | 
ment of damages is the method of its; 
publication. It has been printed i« aj 
newspaper. It may fall into any h.ands.' 
Moreover, printed matter is generallyi 
of a permanent character and people are 
disposed to believe implicitly what they 
see in print. Taking all these circum- 
stances into consideration, it is our 
considered opinion, that the plaintiff K 
entitled to substantial damages. We 
accordingly accept the appeal, set aside 
tbe decree of the Court below and grant 
tbe plaintiff a decree for Rs. 2.2i30 with 
proportioDP.te costs both in tbe Court 
below and before ns. 

R.M, Appeal allowed 
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Beckett, J. 

Amir Cha7id — Defendant — Appellant. 

V. 

Secy, of Sfafe— Plaintiff and others— 
Defendants — Raspondonbs. 

Misc. Second Appeal No. 1299 of 1934, 
Decided on l7th July 1935, from order 
of Addl. Dist. Judge, Shahpur, D,'- 28tli 
May 1934. 

(a) Lease — Construction— Lease for use 
and occupation of buildings— Lease is of im* 
moveable property falling under S. 17 (1), 
Registration Act-Such leases are not exempt 
under S. 90 (1) (d). 

Each case must be adjudged on Its merits. 

[P 27 C 2] 

'Vbete tbe wording of the leases so clearly and 
definitely relors to the use and occupation of 
each of the buildings, they must be taken as 
lease<! of immoveable property falling under 
S. 17 (1) (dl, but not exempt under S. 90 (1) (d) 
as grants or assignments of an interest in land ; 
1914 .41/ 120, Appr.-, 1923 Oudh 114; 1927 
Pat 319 and 1920.1/flcI 413, Disting. [P 27 C 2) 

(b) Rent — Suit for, cannot be changed sub* 
sequently for use and occupation. 

Tbe nature cf suits for rent should not 
be changed as one for use and occupation 
when no alternative olaim was made in the be- 
ginning : 27 Cal 289, Foil. [P 28 0 1] 
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Bhagtoan Das yiehra^loT Appellant. 
Rain Lai — lor Respondents. 

Judgment.— The Secretary of State 
for India in Council sues on documents 
whereby the defendants in these two 
connected appeals were granted the right 
to occupy and use cortain water-mills 
under the maDagement of the Irrigation 
Department in the Sargodba District. 
The defendants occupied the mills, but 
vacated them before the period of their 
lease was over. The suits are for ar- 
rears of rent and damages for the breach 
of the contract. The plea of the defen- 
dants IS, that the documents re()uired 
registration as leases of immoveable pro- 
perty under S. 17 (l) (d), Eegistration 
Act, and cannot be admitted in evidence. 
'On behalf of the Secretary of State, it 
was at first contended that the contracts 
did not amount to leases : but this con- 
teution has now been withdrawn, and 
the only question ie whether the instru. 
meats are protected by S. 90 (1) (d) of 
the Act. This section exempts from re- 
gistration sanads, inam title deeds a-nd 
other documents purporting to be or to 
evidence grants or assignments by 
•Government of land or of any interest 
in land. The trial Court held that the 
documents on which the present suits 
are based were not exempt from regis. 
tratioa and dismissed the suits on this 
preliminary issue. The lower appellate 
Court held that the documents were 

exempt and remanded the suits for de 

cisjon on the merits. The defendants 
nave appealed. 

that Government leases of 

learnerAfl^®?^^ registration the 
the ^“^8® ^^9 followed 

Pat ^46 (27 T? 6 

9 o r T taken 

ID yuLJ 629 (3). A different view 

176 (4) • bufe tihiB decision is fully dis 

co^ed in the laterdecisions. from which 
I see DO reason to disagree. If S 90 


. from regisfration. There is liowever a 
further difliculty in the present ca-e. 

I S. 17 (1) (d), which makes registration 
, of leases compulsory, refers to itnmove- 
’ able property, while S. 90 (l) (d), wlii-h 
grants exemption, refers only to land ; 
and it has been argued before me tiiac 
Government leases of buildings, as such 
do not fall within the scope cf the 
exemption. Immoveable property is de- 
fined in S. 2 (6) of the Act as including 
both land and buildings. Land is net 
defined anywhere in tbe Act, but it 
would appear to be distinguishable beta 
from buildiugsand immoveable property, 
since it is certainly used as distinguisb- 
able from ^buildings in S. 2 (6) and the 
expression "immoveable property” is not 
repeated in S. 90 (l) (d). Immoveable 
property has been defined in the General 
Clauses Act 1897 as including both land 
and things attached to the earth ; but 
here again there ie no separate definition 
of land. The general practice in India 
has been, when land is to be used in an 
extended sense, as in the Acts relating 
to tbe collection of revenue, to give auy 
special extended sense as a definition i’i 
the Act itself. 

In the absence of any such special 
definition in the Registration Act, I am 
of opinion that land cannot be taken ae 
tncluding buildings, so thac the present 
leases would not apparently be covered 
by S. 90 (1) (d). The learned Govern- 
ment Advocate has argued that a lease 
Of a building necessarily includes a lease 
thereunder. I quite see that 
difficultiee might arise in applying the 
wording of the .Act to a lease of immove- 
able property consisting of a building, 
with a large estate attached ; but each 
case must be adjudged on its merits. In, 
tno present instance the wording of the' 
leases so clearly and definitely refers toi 
the use and occupation of each of the 
Duiidings, that I consider that they must 
e taken as leases of immoveable ijrc.: 
perty falling under S. 17 (I) (d), Regis. 

exempt under 
^ (dj as grants or assignments oil 
an interest in land. It followa that 
taey were properly rejected by tbe trial 
Gourt as inadmissible in evidence for 
want of registration and that tbe plain, 
tiffs suits for rent and damages for 
breach of the contract must fail. 

It has finally been suggested that the 
suits should now be treated ns onos for 
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U59 and occupation and remanded for 
trial as cases of this nature. For the 
reasons given in 27 Cal 239 (5) I do not 
think that the nature of the suits can 
be changed at this stage. 

For the reasons given, I accept the 
appeal and dismiss the suits, but leave 
tlie parties to bear their own costs 
throughout. 

B,W./v.v. Appeal accepted. 

6. Rachhea Singh v. Upendra Chandra 5ingh» 

(IQOO) 27 Cal 239. 
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Skemp, J. 

Hashavi and others — Convicts — Ap- 
jiellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 347 of 1935, De- 
cided on 31st May 1935, from order of 
First Class Magistrate, Ferozepore, D/. 
7tb March 1935. 

(a) Criminal Trial— Duty of prosecution — 
It must make out its own ease — Gaps cannot 
be filled by statement of accused. 

The prosecotion must make out its own case 
and gaps cannot be filled up by any statement 
made bv the accused in bis examination under 
S. 3i2. Criminal P. C. : 1910, If ad iOt; 21 Mad 
239 and 1923 Lah 226, iiei on. ; 1025 Lah 
432. Bef. tP 29 C Ij 

(b) Criminal Trial-Voluntary written 
statements by accused can be used to fill up 
gap« in proiecution. 

Statemeotfi made by accused Id reply to ques* 
tlooa required to be put under S. 912, Criminal 
P. C., cannot be used as gaps to fill up defects 
in prosecution. But voluntary written state* 
ment by accused can be so used. [P 29 C 2] 

(c) Criminal Trial— Duly of prosecution— 
Deceased receiving fatal injuries while 
stealing— Assault by three persons armed 
with lathis— Grievous hurt. 

Id accordance with the principles cf English 
and Anglo-Indian procedure, it is for the pro* 
secutioD to prove its case. The prosecutiooi 
without any statement made by the accused, 
proved that the deceased received bis fatal 
injury while stealing carrots and that the 
injury was inflicted by one of the accused. If 
the deceased had received only one blow in a 
fight at the bands of one of his assailants and 
it was not known whose bands inflicted the 
blow, each of the assailants would be presumed 
to have had the inteotlou of causing grievous 
hurt : 29 All 282 and 1914 Lah 805, FHl. 

[P 29 0 21 

(d) Private Defence— Ealent of right. 

Htld : that in striking a fatal blow on the 


head of the deceased, 
right, 


accused exceeded that 
[P 30 C 1] 


Barkat Ali—iot AppelUnfes. 
Mohammad Amin Khan for Govt. 
Advocate— lor the Crown. 


Judgment. — Hasham and Ismail have 
been convicted under S. 304, Part. 2, 

I. P. C., and sentenced each to five years' 
rigorous imprisonment. They have ap- 
pealed through Mr. Barkat Ali and Mr. 
Abdul Karim represented the Crown. 
The case was started on a first informa- 
tion report made at Ferozepore City 
Thana at 4 a. m. on 22nd January 1935 
by Mohammed Din, son of Bhana Arain. 
Ho stated that Mohammad Din, son of 
Nur Mohammad Arain, deceased, to- 
gether with Umer Din and Abdul Aziz, 
sister’s sons of the reporter, were watch- 
ing their wheat field as it had been pre- 
viously damaged by mares belonging to 
Abdul Ghani, sufedposb. About mid- 
night the reporter was awakened by hie- 
nephews who said that mares were do- 
ing damage : the deceased tried to catch 
them, when Ismail and Hasham appel- 
lants, together with two others named' 
Mohammed Sharif and Ham Din, at- 
tacked him with dangs. Abdul Ghani 
said "Finish him" and took him to his 
house. The reporter was afraid to go 
to the bouse of his enemy Abdul Ghani 
and had been to the police station to 
find out if Mohammad Din had been 
brought there ; but about 3 a. m. the 
accused had thrown down Mohammad* 
Din who was a relation of the reporter 
near bis house. Ali Mohammad bad 
come and told him that Mohammad Din 
was lying unconscious outside tb® 
house of Nihal Arain and the reporter 
had brought him in an unconscious st^o^ 
to the police station on a ebarpoy. p® 
was taken on to the hospital and 
without recovering consciousness at 6-30 
the same morning. (After discus^nS 
evidence, the judgment proceeded) 
learned counsel for the Crown drew my 
attention to a written statement 
Hasbam’s pleader on bis behalf on 6tn 
March 1936. In that statement he- 
said : 


On theday of occnrrence Ismail, Mohammad 
Ibarlfl and I were on thibri pehra duty. IsmaU 

ind I were ahead of Mohammad Sharif. When 

1,6 got close to the railway line, we beam ■ 
sound. Ongoing near we 

sere committing theft in a carrot field. GettW 
ilose to them, we accosted them whereupon tney 
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set on us with dangs. A dang blot? fell on me ; 
bat as I had a doha? of kbaddar on I ^as oot 
bnrt. I used my dang to ward daog blows. 
Ooe of the thieves was bit with mydaag. As 
600D as he received the blow, be grappled with 
Ufl, while the other thief took to bis heels. In 
tbe meantime Hohammad Sharif, who was com* 
log behind, tamed op. Seeing him the injured 
man disengaged himself and ran away. It being 
dark we did not pursue him. 

Coaneel for the Crown argued that 
Basham had admitted striking tbe de- 
ceased and that the onus of bringing 
the case within the exception of self- 
defence lay on him, as to which (here 
was no evidence. Counsel for the ap- 
pellants urged that the statement was 
inadmissible in evidence and cited 4 Lab 
55 (1) and 6 Lah 183 (2). The latter 
ruling is hardly relevant. According to 
4 Lah 55 (l) at p. 67, the prosecution 
must make out its own case and gaps 
cannot be Slled up by any statement 
made by the accused in his examina- 
tion under S. 342, Criminal P. C. It 
cites 27 Mad 238 (3) to the same effect 
and 39 Mad 770 (4) to the effect that 
where no evidence has been given im- 
plicating the accused, the Magistrate 
has no right under the statute to put 
questions to the accused or to invite 
him to make a statement. All these 
rulings refer to the answers . given by 
the accused to questions put to him 

q p — i? accordance with 
8.342 Criminal P. C. In the present 
case, the accused was duly questioned 
m accordance with 8. 342; and Hasham. 

asked • Mohammad Sharif when 
Did you along with other sccueed go to the 

each replied: shall put in my written 
and thTe ft. Pebrnary 

and these three accused were charged 

n accused 

except Hasham put in a written state. 

menb. and he put m two. The first, 

lodged on his behalf on 27th February 

quoted above was lodged on 5th March 
It most be regarded as placed on record 
in accordance with 8. 256 ( 2 ), Criminal 

P^O- which rn ns : If the accused 

1 ’ ° 

4 Ik 27 Mad 288 

•i 0 ‘"=“ 


in any written statemeut, the Magis- 
trate shall file it with the record." 
I have been unable to find any autho- 
rity dealing with a written statement 
lodged by the accused or his pleader and 
I am not sure that tbe same principle 
should apply to such a statement as to 
questions put to the accused by tbe 
Magistrate in accordance with the 
statute. Tbe statement such as we are 
considering is lodged by the accused of 
his own accord ; the questions under 
the statute are compulsory. The ap- 
pellants’ counsel urged that in accor. 
dance with the principles of English 
and Anglo-Indian procedure, it is for 
the prosecution to prove its case. In 
the present case the prosecution has, 
without any statement made by the 
accused, proved that the deceased re- 
ceived his fatal injury while stealing 
carrots and that the injury was in- 
flicted by one of the appellants, or by 
Mohammad Sharif. If the deceased has 
received only one blow in a fight at 
the hands of one of his assailants and 
It is not known whose hands inflicted 
the blow, each of the assailants is pre- 
sumed to have had tbe intention of 
causing grievous hurt: 29 All 282 (5) and 
37 P R 1914 Cr (6). Thus without con- 
sidering the written statement of Has- 
ham there would be evidence on which 

S 325“Vp 

In these circumstances, I think it is 
proper to take into consideration the 
statement of Hasham. The next ques- 
tion IS whether it is true. I would 
have had DO hesitation in holding it to 

with what 18 established by the nrose 

?" ‘““““I 

then Tflmftii • atatemeot 

HasW LV" an acquittal. 

beean J- "“y® the thieves 
info certainly entered 

into with thieves m defence of private 
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Isoiail aod convict Hasham under 
S. 304, I. P. C. The next question is 
that of sentence. The Ma-;i9trate said : 

I'he action and (ot ’) Fla'bam and Isoiait is not 
covered by tbo tight of private defence of pro- 
perty. The accused knew the .ulprits very 
veil. They could move the authorities for the 
paltry theft of carrots. It has not beau proved 
hv any evidence whatsoever that the accused 
approheDded tbit death or "tievcU' hurt would 
le the ccD':eiuenoe if such tight of private 
defence would not be exercised. 

This is altogether too severe a view. 
The Magistrate made do allowance for 
the feelings of simple rustics protecting 
jiroperty. Under S. 105, 1. P. C., the 
riqht ot private defence of property 
against theft continues till the offender 
has effected his retreat with the pro- 
petty. Even assuming, as is proper, 
that Mohammad Din was struck while 
running away, the fact that carrots 
were found along his tracks proves tliat 
he had not effected hi« retreat with the 
property and Hashatn was therefore 
lacting in the right of private defence 
of nroperty. Of course in striking a 
;fatal blow on the head he exceeded that 
■right, but in the circumstances I am of 
opinion that a sentence of sis months’ 
vigorous imprisonment is sufficient and 
I reduce the sentence accordingly. I 
have referred to two rulings 29 P H 1902 
Cr (7) and 1 Cr L J 285 (8), which 
deal with somewhat similar cases. In 
29 P R 1902 Cr (7) a Division Bench of 
the Chief Court found that the appellant 
was watchiog his Gold (some of the 
grain of whicli had on previous ocoa- 
sions been stolen), that he saw Uukman 
catting corn in it. that he gave chase, 
that ilukman ran his head against a 
tres and fell, that the appellant hit 
liim recklessly, witli a stick while on the 
ground, on the head and fractured bis 
.skull in two places, causing death. The 
Bench reduced the sontenco under 
S. 304. Part 1. bo one year's rigorous 
imprisonment. 

In L Cr L J 235 (3) tho accused armed 
with swords, pursued thieves at night 
who were taking cotton pods from their 
fields, and, in a scuffle killed one who 
was unarmed and caused grievous hurt 
to another armed with an iron bound 
stick. The thieves might have been in 
possession of a few handfuls of cotton. 

'T.Bigv. Emperor, (1902) 29 P R 1902 Ot=2 

P L R 1903- . . _ , , 

S. Emperor v. KoH Meta Dliaga, (1901) 1 Cr L J 
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The accused wore found guilty under 
S. 304, I. P. C., aud the members of the 
Court held that a sentence of nine 
months' rigorous imprisonment was suffi. 
cieut. The President was of opinion 
that a severer sentence would be more 
appropriate but accepted the opinion of 
the members. This was a case from an 
Indian State and illustrates the ideas 
of indigenous India towards thieves 
caught red-hauded, which are similar 
to those of primitive Rome where 
thieves caught in the act could be 
killed. 

U.W., V.V. Senle7tce reduced. 
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Beckett, J, 

L. Narinjafi Das — Decree-holder and 
Plaintiff — Appellant. 

V. 

Forfl'’ Uassan — Judgment-debtor and 
Defendant — Respondent. 

Misc. Second .Appeal No. 487 of 1935 
Decided on 2'5th June 1935, against 
order of Dist. Judge, Campbellpore, D/- 
14th February l‘J35. 

Execution — Executing Court mutt pro- 
ceed at decree- holder's inttanee till decree 
tatitfed— Full satitfaction should not be re- 
fused in absence of statutory bar— Land 
not saleable — But executing Court em- 
powered to lease sime — Judgment-debtor can- 
not claim exemption of sufficient area for 
maintenance. 

Ordin-rrily. the executing Court must pro- 
ceed at the instance of the decree-holder until 
tbo decree is fully satistiod : and it is only when 
a statutory bar exists, that execution to tho lull 
extent can ho reluscd. There is no statutory 
provision that a judgment debtoc 'holding land 
not li.^ble to .'ale is eiiiitled to have a sufficient 
area lor hi; luaintouance exempted from the 
farm or lease which an executing Court le 
orapo.vered to arrange. Tbo instructions to 
Collectors c'Ont.ained in tho Standing Order 
Gl, para. 16, issued by tbo Financial Commis- 
sioner of the Punj.ib refer only to those cases in 
which tho Collector has decided to iotorTOW 
under S. 72. Civil P. C, (P 31 C I, 2J 

C/iaK<f— for Appellant. 

Allah Din Malik — for Respondent. 

Judgment. — The decree-holder bolds 
a decree against the judgment-debtor 
for a sum which now amounts to Rupees 
792-5-0 including costs. He applied for 
esooutioD of this amount by attachcQ 0 iil' 
of tho judgment-debtor's land. This 
land is exempt from sale in execution 
under the provision of the Punjah 
Alienation of Land Act. The Court aOf^ 
cordingly consulted the Collector as to 
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the lest iceaDs of satisfying the decree. 
The Collector suggested a farm of half 
the land belonging to the judgment- 
debtor for a sum of Rs. 510. This sum 
would not have been sufficient to satisfy 
the full amount cf the decree, but the 
Collector was of opinion that the re- 
mainder of the land should be left for 
the mainteoance of the judgment-debtor 
and his family. On receiving this report 
the Court decided not to follow the 
Collector's advice, but to lease out the 
whole of the judgnaent debtor's land for 
a period of fourteen years, which would 
be sufficient to satisfy the full amount 
of the decree. One of the reasons which 
influenced the executing Court in arriv- 
ing at this decision was that the judg- 
ment-debtor had already disposed of 
part of his immoveable property by way 
of gift in favour of his sou. 

The judgment-dehtor then appealed to 
the District Court claiming that the ad- 
vice of the Collector should have been 
followed. The District Judge held that 
the previous conduct of the judgment- 
debtor should not have influenced the 
decision of the Executing Court and that 
there were no sufficient reasons for re- 
fusing to follow the advice given by the 
Collector. No notice was taken of the 
fact that the farm suggested by the 
Collector would not suffice to pay off 
the full amount of the decree and the 
executmg Court was directed to proceed 
With the proposed farm of only half of 
the judgment.debtor's land. The de 
cree-holder has come up in second ap. 
peal against this order. ‘ 

Ordinarily, the executing Court must 
proceed at the instance of the decree 
holder until the decree is fully satiafled - 
and It IS only when a statutory bar 
exists that execution to tbe full Ltent 
can he refused. There does not appear 

menf provision that a judg. 

mant-debtor holding land not liable to 

sale 16 entitled to have a sufficient area 
faJm from the 

i? ®*80uting Court 

IB BQpowBred to T'Ka r 

.uthority which ha, b^pat fo™S 

n support of this suggestion is a stlS? 

;ng order of the 

certain inetruotione to 
olleotors (Standing Order No. 6], para 
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arrange to leave sufficient land for tiig 
support of the judgment. debtor and iiij 
family. The effect of tiiis standing order 
has been fully discussed by the exeeutini: 
Court, and I agree with the learned 
Subordinate Judge that it is difiicult to 
see how tbe power of an e.xecuting 
Court can be affected thereby. In any 
case, the instructions refer only to those 
cases in which tbe Collector decides to 
intervene under S. 72. and this is not 
one of those cases. In the present in- 
stance the Court was entitled to reject 
the advice of the Collector, and it had 
sufficient reason for doing so when the 
course suggested by the Collector would 
result only in the partial satisfaction of 
the decree. For these reasons I consider 
that the learned District Judge acted 
erroneously iu setting aside tbe arrange- 
ment made by tbe executing Court and 
in ordering it to follow the advice given 
by the Collector. I accept the appeal, 
and return the proceedings for the 
arrangement ordered by the Executing 
t/ourt to be cairied ioto effect. The de 

cree.holder will receive bis costs in this 
Uourt. 

Appeal allowed. 
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Addison, Ac,. C. J. and Din 

MOHAilMAD, J. 

«^^“^^*-Plaiutiffs-Peti. 
de^!' Defeudaut- Rospon- 
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(b) Civil P. C.. {190S), S. 110— Word*, 
'amount or value of the subject-matter of 
the suit in the Court of the first instance 
mean amount or value at institution and 
not at time of decree. 

The words ‘the acnouot or value of the sub- 
ject-matter of the suit in the Court of the first 
Instance' mean the amount or value at the in- 
Btitution ofthe suit, and not at the date of the 
decree in the Court of first instance, which 
meaning is not afiected by the alternative con- 
dition which follows in the section: 1930 P C 41 
Fo!l. iP33C2] 

(c) Civil P. C.. (1908), S, no— Claim* in- 
directly connected with subject-matter of 
main *uil— Adding claim* to make up pres- 
cribed valuation — Indirect relation must 
not be too remote — Phrase ‘directly or indi- 
rectly' refer* to existing suits— Indirect re- 
lation must be decided from actual circum- 
stances— Possible further suits maybe con- 
siderd if res judicata affects them. 

II. in order to make up the proscribed limit of 
valuation for leave to upieal to the Privy Council 
various claims indirectly cooDe:ted with the 
aubject-matter of the main suit are sought to 
be added, the indirect relation must not be too 
remote. The phrase 'diceclly or itiditeclly’ in 
6. 110 refer' to suits in existence and cannot be 
etreiched to cover suits not yet brought. The 
indirect rebition must be decided with reference 
to actual circumstances at the time and not to 
circumstances which ace remote. On the other 
hand the possibility of future suits may be taken 
into consideration if such suits will be aOected 
by the doctrine of res judicata: 35 Alf 415; 1925 
PC 150; 1932 3/a<f 125 and 1922 P C 257. 
JhsciisseJ and Foil. [P 33 C 1, 2] 

J. N. Aggarival —for Petitioners. 

Mehr Chand Mahajan^ lor Respon- 
dent. 

Addison, Ag. C. J.— This is an ap- 
plication for leave to appeal to His 
Majesty-in-Council. The principal plain- 
tiff is Bal Raj. son of Mohan Lai and 
grandson of Ganga Ram. Mt. Mahanto, 
defendant 1. is the daughter of Muni 
Lai, who was the son of Ganga Ram. 
The plaintiff sued Mt. Mahanto for pos- 
session of a house and shop in Amritsar 
city on the ground that when Muni Lai 
was separated from his father Ganga 
Ram in 1909, Muni Lai then admitted 
by the deed of release, dated 13th 
August 1909, that be bad only a life in- 
terest in the property given to bim^ by 
hie father at the time of bis separation. 
It was further contended that Ganga 
Bam bequeathed the suit property upon 
the death of Muni Lai to Bal Raj who 
was, therefore, entitled to it as against 
Mt. Mahanto. The suit was valued at 
Rs. 5.260 for purposes of jurisdiction 
and of Court-fee and this may be taken 
to be the correct valuation. The trial 
Court decreed the claim for possession 


but on appeal we dismissed the suit 
with costs throughout. 

It was held by this Court that the pro. 
petty was meaut to go to Muni Lai and 
to his heirs, of whom the daughter in 
the absence of suns was one; in other 
words, that there was an heritable estate 
given in the property to Muni Lai at the 
time of his separation from his father. 
It was further held that, though it was 
stated in the so-called deed of release, 
that he had no power to alienate the 
property, that restriction was invalid 
and ineffective. In the petition for leave 
to appeal to His Majesty-in-Council it 
is admitted that the value of the suit 
and of the appeal is only Rs. 5,250. It is 
claimed, however, that in a separate suit 
a decree has been given for Rs. 871 for 
mesne prodts and it is desired to add 
this amount to the valuation for the 
purpose of valuing the appeal to the 
Privy Council. It is further claimed that 
one half of an area of 157 kanals, 13^ 
marlas is affected by our decision. This 
land is in possession of the plaintiff and 
no suit may ever be brought by Mt. Ma- 
hanto as regards thisarea. It is contend- 
ed, however, that the value of this land 
should be added as, if a suit is brought, 
the decision must follow what has been 
found by us in this suit as the matter 
will be res judicata. As regards the claim 
to include the sum of Rs. 871 decreed 
as mesne profits in a separate suit, we 
bold that that cannot be added so as to 
increase the value of the appeal to the 
Privy Council. This does not fall within 
Cl. 2. S. 110, Civil P. C., which runs: 

Or tb© decree or fioal order must Involre, di- 
rectly or iodirectly some claim or question to 
or respecting property of like amount or value. 

This follows from a decision of the 
Madras High Court, 39 Mad 813 (l) and 
the decision of their Lordships of the 
Privy Council. 57 I A 56 (2). The latter 
decision is also an authority for the pro- 
position that the words the amount or 
value of the subject-matter of the suit 
in the Court of the first instance’ mean 
the amount or value at the institution 
of the suit, and not at the date of the 
decree in the Court of first instance, 
which meaning is not affected by the 
alternative condition which follows m 
the section. The question, howe ver, re- 

1. "Sat>fam^^Al^r V. 6ell»mmal. 1916 M*d 

936=31 I 0 296=30 M L J 317=89 6*8. 

2. Mangamma v. Mahalakshmamma. 19W ^ ^ 

44=121 1 C 618=57 I A 56=63 Had 167 (F B). 
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meiias whefchar the value ol the half 
share in 467 kauals 13* roarlae should 
be added as falling within the alterna- 
tive Cl. 2, S. 110 already quoted. lu 3.5 
All 445 (3) it was held that, where tlie 
value of the subject.raattor of the suit 
in the Court of the first iostanco was 
over fie. 10,000, but the value of the 
subject-matter in dispute on appeal to 
Hie Majesty in Council was less than 
fis. 10,000, and, where on the other haod 
the proposed appeal to His Majesty in 
Council necessarily involved a decision 
as to the validity of an award which 
dealt with property of far greater value 
and which had been declared by the 
High Court to be invalid, the provisions 
of S. 110, Civil P. C., applied aud acerti* 
ficate should be granted. It was added 
that it was not necessary that at the 
time of presenting an application for 
leave to appeal there should be pending 
in a Court a dispute respecting other 
property of the value of Rs. 10,000. On 
the other hand in 52 Cal 650 (4) it was 
held that for the alternative clause to 
apply the final order or decree must in- 
volve, directly or indirectly, some claim 
or question to or respecting property of 
like amount or value but that the con- 
nection must not be too remote. In 61 
M L J 692 (5) it was held that the 
mere possibility of similar litigation in 
the Presidency would not entitle the 
petitioner to add to the value iu one 
case the valne of other cases as being 
indirectly involved,' unless the other 
litigation would be affected by the doc. 
trine of res judicata. The remarks of their 
Lordships of the Privy Couucil at n 481 
ol 45 Mad 476 (G)ara worthy ol oonsU 

derfttioD in this raspdot! 

The proceedings may, in many cases, such as 
aau tforaolnetolmenUereDtor under a coo- 
tract, raise the entire question of the contract 
relations between the parties and that question 
may. settled one way or the other. aOecU much 
greater value, and its determination may Bovern 

ofavalue beyond the 

In suQh cases it was said that the 
^urta with propriety mav the 

«*6Sn”o 6n (‘913)35 All 

4. Udoychand Panoalal v. Guzdar & Oo IQSS 
' ^ ^ 442=52 I A 207=52 Oal 650 

fl 2 Mad 108=61 M L J 692. 
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necessary certificate; see also 1929 Mad 
760 (7). From what has been said it 
follows that the indirect relation must 
not be too remote and there is authority! 
to the effect 'that the phrase “directly 
or indirectly” refers to suits in existence 
and cannot be stretched to cover suits 
uot yet brought. The indirect relation 
must be decided with reference to actual 
circumstances at the time and not to 
circumstances which are remote. On the 
other hand the possibility of future 
suits may be taken into consideration if 
such suits will be affected by tbe doc- 
trine of res judicata. Such being tbe 
state of tbe authorities, we are of opi- 
nion that the case must be remitted to 
the Court of the Subordinate Judge, 
First Class, Amritsar, to bold an enquiry 
and report as to the value of tbe land 
held by the plaintiff, which may be af- 
fected by the decision in the present 
suit on the principle of res judicata, 
namely, one half of 467 kanals I3i mar. 
las. It will depend upon this valuation 
as to whether tbe decree or final order 
involves, directly or indirectly, some 
questioQ to or respecting property of the 
value of Es. 10,000. Return should be 
submitted by I6th Octoberl935 and any 
objections thereto put in within fifteen 
days. 

S O rtigr acc ordinalu. 

i.Socy. of State v. Saanidbiraju Subbaravudii 

1929 Mad 750=57 M L J -177. ' 
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Agha Haidar, J. 

Messrs. Madan Theatres Lfci— Defen- 
dant — Appellant. 

V. 

Hari Das— Plaintiff — Respondent. 

Misc. First Appeal No. 564 of 1934 
Decided on 22nd June 1934, from order 
of Ist Class, sub-J., Lahore, D/- 5th 
February 1934. 

for attach- 

meat before judgment-Court should ba 
fully islufted on proper affidavit or other 
materials before it takes any action. 

88. Rt. 6 and 6. are very 
drastic as the plamtiff can secure a vary groat 
^vaDtagoover his opponent In theoarlUr stages 
of the litigation long before the merits of the 
wntroversy are tried out. Tha Court should 
therefore bo fully satisfied on a proper affidavit 
or other materials before it can take any action 

P' J®’ ® should not paralyse 

the datondant against whom tbe salt is brought 

by lightly making an order of attachment belon 
.indgment. Where the affidavit hied by the a^ 
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plicant is wboUr iondequate aod is not in law 
an affidavit at all. tbo Court should not take ac* 
tion under 0. Rr. 5 and C; 192B Lnh 376, 
and 1922 Bom 276, Foil. [P d4 C 2 P 35 C Ij 

(b) Attachment — Application for attach- 
ment before judgment — Issue of notice under 
O. 38. R. 5 (1) is absolutely necessary — Court 
must strictly carry out stringent procedure 
laid down in O. 38, R. 5. 

Issue ot notice to defendant under 0. SS» 
K. 5 (1) is absolutely necessary before an order 
under O. 38, R. 5 (9), is passed. Where no notice 
IS issued no foundation is laid for an action 
under O 38, K. 6 (3). Before passing the order 
of attachmeut before judgment, the Court must 
faithfully and strictly carry out the stringent 
procedure as laid down in 0. 88, R. 5 and no 
short cuts are permissible. [P ^5 C 1] 

(c) Attachment — Order granting applica* 
lion for attachment before judgment without 
notice to defendant under O. 38, R. 5 (1) it 
appealable. 

An order granting an application for attach* 
merit before judgment without issuing notice to 
defendant under 0. 38, E. 5 (1) can be deemed to 
have been one under 0. 38, B. 6 and is therefore 
appealable under O. 43, R. 1 (q): 1828 Lah 445 
and 1914 511, Foil [P 36 C 1, 2] 

(d) Revision — Application for attachment 
before judgment granted without isiue of 
notice under O. 38, R. 5 (1)— Order appealed 
from— Court may treat it a« application for 
revision if no appeal lay. 

When the lower Court grants an application 
for attachment before judgment, without issuing 
notice to the defendant under 0. 38, R. 5 (1) and 
there is an appeal against the order, the Court 
may treat it as an application for revision and 
can interfere on the ground that the order of the 
Court below is unjust and fair and passed in de* 
fiance of the legal procedure prescribed by the 
Code, if the order is not appealable. [P 35 C 2] 

Dev Raj Sawhney and Kishori Lai— 
for Appellant. 

Badri Das and Kirpa Ram Bajaj — 
for Respondent. 

Judgment. — This appeal arises out of 
an application made under 0. 38, R. 5, 
Civil P. C. The plaintiff, Hari Das 
Kapur, brought a suit on 3rd February 
1934, .against Messrs. Madan Theatres 
Ltd., 5 Dharamtalla Street, Calcutta, for 
recovery of a sum of Bs. 6,500. Along 
with the petition of plaint the plaintiff 
also filed an application for tbo attach* 
meat before judgment of the furniture 
locked in tbe Elpbinstone, the Excel- 
sior and the Majestic Theatres and also 
for an order restraining the Lahore Elec* 
trie Supply Co. from paying the sum of 
Es. 610 deposited with them on account 
of security, and further that thedefen- 
dant be called upon to furnish security 
as required by law. This application 
was accompanied by a so-called affidavit. 
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On 5th February 1934 the Subordinate 
Judge, First Class Lahore, made the fol- 
lowing order: 

Lila Kirpa Ram Bijaj, Advocate for plaintiff 
is present. An affidavit i? attached. A warrant 
for attachmeot before judgment be issued under 
0. 33, R. 5 i3), Civil P. 0., as prayed. Process 
fee to be deposited within two days. 

Tbe defendant has come up to tbisCourt 
in appeal against this order. A prelU 
minary objection was taken by tbe res- 
pondent that no appeal lies against the 
order which, on tbe (ace of it, was passed 
under 0. 38, R. 5 (3). I shall consider 
this objection later on. Tbe affidavit in 
support of the application filed by tbe 
plaintiff in the Court below is wholly 
inadequate and ie in fact no affidavit at 
all. In para. 3 it is stated that tbe res* 
pondents intend to misappropriate their 
property at Lahore with the object that 
tbe applicant may not get anything in 
case a decree is passed in bis favour in 
tbe above-noted case. In para. 4 it is 
stated that tbe respondents dishonestly 
intend to withdraw tbe security deposited 
in respect of tbe Majestic Talkies. In 
paras. 7 and 8 it is stated that the res- 
pondents have already misappropriated 
the furniture, motor, electric fans and 
other goods belonging to them and lying 
in the Excelsior Theatre and that tbe 
Elpbinstone Theatre has been closed 
for the last five or six days. There is 
nothing in this affidavit to show how tbe 
plaintiff came to know tbe intention of 
tbe defendants to misappropriate tbe 
properties in the Elpbinstone, Excelsior 
and Majestic Talkies and also their ob- 
ject that tbe plaintiff may not get any- 
thing in case a decree is passed in his 
favour. Tbe same remark applies to 
para. 4 of tbe affidavit. Again it is not 
explained bow a party can misappro- 
priate its own property and yet tbe al- 
legation is made in paras. 3 and 7 of tbe 
affidavit that the defendant was ootn- 
mittiog such misappropriation. The 
affirmation attached to the affidavit is 
wholly insufficient. It does not give 
any details as to what portion of the 
affidavit was based upon the personal 
knowledge of tbe deponent and what al- 
legations were founded upon information 
and whether he believed it to be troe#- 

The provisions of 0. 38, Rr. 5 and 6 are 
very drastic, as the plaintiff can secure a 
very great advantageover bis opponent in 
tbe earlier stages of tbe litigation long 
before the meriteof the controversy a» 
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tried out. The Court should be fully satis- 
fied od a proper afiSdavit or other material 
[before it takes auy actioo under 0. 38, 
iBr. 5 and 6. It should not paralyse the 
'defendant against whom the suit is 
brought by lightly making au order of 
attachment before judgment. In the 
present case, as already mentioned, the 
affidavit on which the Court below acted, 
was wholly incompetent and was not in 
law an affidavit at all: vide the observe- 
•bions of Tek Ghand, J., in 106 I 0 808 
(ij and 46 Bom 431 (2). Again, no 
notice, which is clearly contemplated by 
0. 38, B. 5, Civil P. C., was issued to 
the defendant directing him within a 
fixed time either to furnish security, in 
snch sum as may be specified in the 
order, to produce and place at the dis- 
posal of the Court, when required, the said 
property or the value of tbesame, or such 
portion thereof as may be aufficient to 
satisfy the decree, or to appear and show 
cause why he should notfuruish security. 
The Court at once proceeded to pass an 
order under the provisions of 0. 38. 
R. 5 (3). The provisions of this sub rule 
permit a conditional order to be passed 
for the attachment of the whole or any 
portion of the property, bnt it must be 
clearly understood that this order takes 
it for granted that action has been taken 
under 0. 38. R. fi (i). Civil P. C.. and 
that proper notice has been issued. Here 
no notice whatsoever was issued, and 
therefore no foundation was laid for ac- 

Civil P *C ‘ pf? ® (3). 

u passing an order of 

attachment before judgment the Court 

must faithfully and strictly carry out 

the stringent procedure as laid down in 

0. 38. R. 5. Civil P. C.. and no short cuts 

57 I C 90n3^ ^ ° 

The question now arises whether an 
appeal lies. The authority of a learned 
Single Judge of the Lahore High Court 

an n A ^ ^ 276 (i) goes to show 

Passed by the 

Subordinate Judge in the present case 
muB^ deemed to have been one under 




Lahore 35 

0. 38, R. 6, Civil P. G., and is therefore 
appealable under 0.43, R. 1 (■]); aide 
also 23 I C 107 (5). In this view of the 
matter an appeal lies to this Court. 
Even assuming for the sake of argument 
tliat the order in question is not .appeal- 
able, the memorandum of appeal under 
the circumstances of the case may be 
treated as an application for revision,, 
and this Court c.an interfere on fcbe 
ground tbat the order of theCourfc below 
IS unjust and unfair and was passed in 
defiance of the legal procedure prescribed 
by the Code. Whatever view may be 
taken I set aside the order of the Court 
below and dismiss the application ofthe 
plaintiff. The plaintiff, respondent to 
pay the costs of the application through- 
out. The stay order is discharged. 

Order xet axide, 

ilal V. Kiihoti Lai, 19U AU *511=23 

1 C lOi. 
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Tek Chakd and Currie, JJ. 

Sat Narom— Plaintiff— Appellant. 

V. 

Pheroze Bchramji and others — De. 
(eDJaDts~BespoDdetjt3« 

1934, Decided 

on 16tb May 1935. from order of Senior 
Sub-Judge. Delhi, D'. 5th October 1934 . 

of action— Plaintiff 

merely olleging in pUInt ib«t be ba$ ri\ht 

h /c7a5«-r" ground, of 

-PlJ.j” •Peeifi.d in .eplic.tion 

It 

fKl P • u t. CP 3G 0 2] 

(5 -SallTiV*- fl9I3). S. 3 
Awignee dle^nir"** P^®Pe'’‘y by Official 

«ion^7o,deVof Cc7r? 

'ight of pro-oapiifr “* 
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Kishan Dayal and Dhagti-'ant Dayal — 
ior Appellant 

Mehr Chand Slid and Arhhrn Ram 
for Alehr Chand Alahajan and Govind 
Ram Khanna — for Respondents. 

Tek Chand, J — The property in dis- 
pute is a part of the estate of R B. Sri 
Kishan Das of Delhi, who was adjudi- 
cated insolvent by an order of the 
Bombay High Court. On adjudication 
his estate vested inthe Official Assignee. 
On 30th July 1932, the Official Assignee 
sold the property in dispute to the Bank 
of Upper India (in liquidation). On 19th 
April 1933 the plaintiff Sat Karayan, 
who is one of the sons of the insolvent, 
instituted the present suit for pre-emp- 
tion of the properties sold by the Official 
Assignee to the Bank of Upper India. 
In the body of the plaint it was stated 
that the plaintiff had got a right to pre- 
empt the property in dispute, but the 
incidents of the right on which the 
claim was based were not specified. 
The defendant Bank filed a lengthy 
written statement pleading inter alia 
(l) that the sale, having been effected 
by the Official Assignee, must be taken 
to have been made in execution of an 
order of a Court, and therefore was 
exempt from pre emption under S. 3 (5), 
Punjab Pre emption Act, and (2) that 
the plaint did not disclose a cause of 
action as the plaintiff bad not specified 
the incidents on which be based his 
alleged claim. In his replication the 
plaintiff traversed the first plea, and as 
to the second he stated clearly that he 
claimed pte emptiou by reason of his 
being (a) a co-sbarer in tbe property, 
and (b) the owner of a bouse which is 
contiguous to the property sold. The 
learned Sub-Judge, Sardar Sewa Singh, 

Jramod a preliminary issue: 

Whether the sale b; the Of&oial Receiver 
'nae Dot a eale within the oieaniDg ot &• S (6), 
JuDjab Pre-omplioQ Act. 

After hearing arguments he passed an 
order on Slst May 1934, deciding this 
issue in favour of tlie plaintiff. He then 
framed 14 other issues one of which was- 

Whether the plaint disclosed a cause of action, 
land, if not, what was the ©fleet of the parti- 
Wlats of the right of pre emption given in the 
*tepUcatioD by the plainCifl 

At this Stage Sardar Sewa Singh was 
transferred and his successor, Mr. Abdul 
Rab, decided this issue against the plain- 
tiff, holding that the plaint as framed 
did not disclose a cause of action and 


that tbe particulars given in tbe repH- 
cation could not be taken advantage of 
by tbe plaintiff as supplying the defect. 
.He accordingly dismissed the suit with- 
out deciding tbe issues on the merits. 
After examining tbe record and bearing 
counsel I have no doubt that the deci. 
sion of the lower Court that the plaint 
did not disclose a cause of action, is 
incorrect. As stated already tbe plain- 
tiff had stated in tbe plaint in general 
terms that he bad a right of pre-emp. 
tion, and though he did not specify the 
grounds on which be based his claim, it 
cannot he said that the plaintiff did not 
disclose a cause of action. All that can 
be said is that tbe plaint, as originally 
presented, was not sufficiently specific, 
hut tbe matter was put beyond doubt in 
tbe replication, when the plaintiff clear- 
ly stated that be claimed to pre-empt 
tbe property by reason of bis being a 
co-sbarer in the property sold, and also 
as tbe owner of contiguous property. 
These particulars were supplied at tbe 
earliest possible opportunity and before 
the issues were framed. Tbe pleadings 
taken as a whole made the plaintiff's 
position quite clear and it cannot be said 
that they did not disclose the plaintiff’s 
alleged cause of action with sufficient 


clearness of precision. 

The learned counsel for the respon- 
dents has referred us to 42 I C 263 (l) 
and 144 I C 822 (2). In both those cases, 
however, the plaintiff had originally 
based his claim for pre emption on one 
particular ground, aud then, after tbe 
trial had proceeded, and evidence led, 
he had attempted to change his front 
and to rely upon a totally different 
ground. This be was held not entitled 
to do. The present case is entirely dif- 
ferent. Here there has been no ‘depar- 
ture’ from the original plaint. All that 
tbe plaintiff did in the replication was 
to amplify the plaint and to clearly 
state his grounds of attack. The rulings 
cited have no bearing whatever. I hold 
that tbe decision of the learned 
Judge on this point is incorrect and 
must be set aside. Counsel for the res- 
pondent Bank attacked the finding of 
Sardar Sewa Singh on tbe preliminary 
issue and urged that the sale by the 

1. Zora SiDgh v. Jagta Singh, 1917 Lah 801= 

4-2 I 0 263=1917 P E 83. . 

2. Balia Bam v. Ram Chandra Das, 1993 
774=144 1 0 822=14 Lah 807=36 P L B Jv- 
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Official Assignee was not sabjecb to pre- 
emption, under S. 3 (5), Punjab Pre- 
emption Act. This matter is concluded 
by a recent Full Bench of this Court in 
155 I C G93 (3). where it has been held 
that the Act of an Official Receiver io 
selling the property of an insolvent 
is not an act in execution of the order of 
a Court and is, therefore, subject to the 
right of pre-emption. The result is that 
this appeal must be accepted, the judg- 
ment and decree of the lower Court set 
aside and the case remanded under 
0. 41, B. 23, Civil P. C., for decision of 
the remaining issues. Court. fee on this 
appeal shall be refunded. As the plain- 
tiff had not expressly stated in the 
plaint the grounds on which he claimed 
pre-emption he is not entitled to the 
other costs of the litigation and I would 
accordiugly leave all parties to bear the 
costs incurred by them up to date in 
both Courts. 

Currie, J.— I agree. 

B-M./r.k. Appeal accepted. 

8. GurbakhEh Singh y. Sardar Singh, 1938 Lah 

268=155 I 0 693=16 Lah 178=37 P L R 402 

(FB), 
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Addison. Ag. C. J. and Din 
Mohammad, J. 

Qkulam Mohammad Khan and othei 
—Defendants— Appellants. 

y. 

Samundar Ehan and others — Plait 
tiffs — Respondents. 

First Appeal No. 1544 of 1932, Deci 
ded on 7tb June 1935, from decree c 
Senior Sub-Judge. Attock, D/. 27th Jun 
1 

(a) Evidence Act (1872). S. 3S-Docum«n« 
coniainiiiB acre opinion of Governmen 

msnt who bad held no personal inquiries in th 
matter are inadmissible in evidence^ [P 38 0 5 

S:,(»908). O- 41. R. 27 (1) (b)- 
Additionnl evidence can be admitted onl 
when apellate Court requirea it. 

aoSfV o ?• *9 oolf Where th 

It ml. u evidence can be admitlet 

It may be required to enable the Court to nrr 

iii.t ’ “| *“®‘thot case It must be the Com 
2e^dWf^“•.. l98“inate occasion foV?h 

the aVeLHa beioi 

»ppe»l is hmd a paclj applitt to adaac 


fresh evidence, but vcben on esaininitlcn oi evj* 
deuce as it stands, ?ome inherent lacuoa or de* 
feet becomes apparent. It may v.eH Ke that the 
defect may be pointed out by a party, or that 
party may move the Court to supply the delect, 
but the requiremeut must le the re:)uirenierst oi 
the Court upon its appreciatroo of the evidence' 
as it stands : 1931 P C 143, Foil. [I" S9 C 1] 
(c) Practice — Pleadings— Particular pass* 
age should not alone be looked into to deter^ 
mine nature. 


It is not possible to6?:pect any extreme degree 
of esactitute in the pleadiogs drafted iu the 
Mufassil Coarts, nor is it fair to confine oneselC 
to a particular passage therein ^bilo determin* 
iog their true Datura. It must be taken as a. 
whole. (P 39 C Q] 

(d) Punjab Land Revenue Act (27 of 18S7), 
S. dS^Entry in record of rights in favour of 
defendant# — Any person aggrieved by it can* 
file suit under S. 42, Specific Relief Act. 

SectioD 46, Punjab Land Revenue Act, clearly 
empowers aoy persoo aggrieved by an entry in 
the record of rights to seek relief under S. 42, 
Specific Relief Act. It is for the plaintiffs to da* 
cide whether tbey leel aggrieved by any such 
entry, and if the plaintiffs assert that they are 
so aggrieved, the defendants caonot bo allowed 
to Urge that the plaiotifls should not feel ag* 
grieved and bo not permitted to knock at the 
door of the Court. [p 89 0 2] 

(el Punjab Land Revenue Act (17 of 1867)^ 
S. 45— Entry in record of rights— Subsequent 
declaratory auit— Cause of action arises when 
plaintiff feels aggrieved and not from date- 
of entry— Suit is governed by Art. 120, Lim. 
Act. 


A aoit for a declaratioo io respect of an ootry 
made in record of rights filed under S. 42, Speci- 
fic Relief Act, read with S. 45, Punjab Land 
Revenue Act, is governed by Art 120, Lim. Act. 
The cause of action Id all such cases would oc- 

crue when the plaintiff feels aggrieved and not 
from date of entry. [p q 

(f) Limitation-Person coc^tinuing in poa- 
session in spite of adverse entry in revenue 
papers— No question of limitation arises. 

Where a ^rson continuoa in posses, ion of pro- 
prielary rights id spite of an adverse entry ap- 
pearing in revenue ft»rets. no question of limi- 
tation arises : 1919 .OudJ, JO, Jppf. 

talukdar differences eiplained. 

The words 'ale malik- lilerally mean 'supe- 

‘talukdar’ con- 

talukdar or an overlord. A 

talukdar may be an ali malik, tut it is not 

‘‘ certain privileges 

whi(^h a mere talukdar does not aujoy and henco 

between \bese two 
different kinds of tenures. An ala malik mav 

Wtl ‘be nnculturable land 

l?on ftp’i “fJ * *'8ht of rever- 

elon or »n ot^ber words the right of succession to 

"'tbout an heir: ho 
a pre-emption to exerolso 

of purchase on the sale of in- 
ferior proprietorships and be may claim a share 
of the sale money lor himself if the inferior pro- 
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priotoT^hips are fiold. Bat a talokdar is not en* 
titled to any sucb privileges. [P 40C 2, P 41 C L] 

(b) Record of Rights — One tided entrie* 
made by illegal procedure cannot prejudi* 
cially affect interest of others. 

Where the procedure adopted in the prepara* 
tioQ ci record of rights is illegal, tbe oae'Sided 
entries therein cannot prejudicially a^ect the 
interests of others. (P 41 C 2] 

‘ (i) Evidence Act (1872). S. 35 — All views 
expressed before final stage is reached are 
not admissible Only final decision is ad* 
missible Other requirements necessary 
mentioned. 

Tbe very wording of S. 35 conveys tbe idea of 
a doty impo.^od upon the maker of tbe entry by 
law or hie ordcial position to record the informa* 
tioQ ho possesses or has gathered in an official 
document of tbe nature described therein. It 
further imports that tbe entry will be of a per* 
manent nature and thus eicludcs all such writ* 
ings as are merely of an ephemeral character; and 
in so far as they do not incorporate tbe result of 
personal inquiries, are not intended to be used 
for reference in future. Another idea which 
runs underneath this section is that tbe person 
making tbe entry should be such as is invested 
with authority to record a decision which, so 
far as the matter before him is concerned, will be 
final. It thus excludes all views expressed be* 
fore the final stage is reached and makes only 
those decisions relevant which constitute the 
final word in the matter. Hence letters which 
have passed between the various officials cannot 
be admitted under S. 35 so as to make tbe rc* 
marks made therein as legal evidence in tbe case; 
and if tbe final conclusions arrived at are re* 
corded in the settlement papers those are tbe 
only documents which can be consulted in tbe 
decision of these ca^es. [P 4101, P 42 C 1] 

(j) Custom (Punjab)— Ala maliks — Mere 
provision for payment of dhauri and juli tax 
is not enough to confer status of ala maliks. 

Tbo fact that the dhauri and juti tax is pro- 
vided for in a village, by itself is not enough to 
confer tbe status of ala maliks especially where 
the^o is no indication in tbe entry itself as to 
person or persons responsible for its payment or 
as to tbe method of its realitation and where it 
has not been established that this tax was ever 
collected. [P 42 C 1] 

Shuja nd-din and Mohammad Munir 
— for Appellants. 

Durga Das Jain^ Inder Dev and Ham 
Lai Anand I — for Respondents. 

Din Mohammad. J. — There are five 
appeals before us, Civil Appeals 
Nos. 1544 and 1545 of 1933, and Civil 
Appeals Nos. lOdl, 1082 and 1083 of 
1933. They have arisen out of five 
suits brought by the proprietors of five 
villages, namely Find, Ahmadal, Utran 
Maghian and Jangla, respectively, 
against Khan Bahadur Nawab Gulam 
Mohammad Khan and others, popular- 
ly known as the Maliks of Pindigheb. 
In each case the proprietors claimed 


full ownership of the lands in their 
possession and denied the status of 
ala maliks claimed by the defendants 
in relation to them. The Find and 
Ahmadal suits were instituted in tbe 
month of April 1932, while the Utran, 
Maghian and Jangla suits were insti- 
tuted after tbe decision of tbe first two 
suits. The former two suits were 
decreed in favour of the proprietors and 
in those cases the defendants have 
lodged Appeals Nos. 154A and 1545 of 
1932. The latter three suits were dis- 
missed and in those cases the plaintiffs 
have lodged Appeals Nos. 1081, 1082 and 
1083 of 1933. 

The main point for determination in 
all tbe five appeals is common, but in tbe 
interests of clarity and precision we 
have considered it proper to dispose of 
Civil Appeals Nos. 1544 and 1545 of 
1932 in the earlier part of this judgment 
leaving tbe other three appeals to be 
dealt with later, as tbe subsidiary points 
raised by tbe defendant in the first set 
of appeals have not been raised in tbe 
second set, and tbe evidence relied on 
by the defendants in the second set of 
appeals was not adduced in tbe previous 
suits and could nob, therefore, be 
referred to in their decision. Civil 
Appeals Nos. 1544 and 1545, as stated 
above, relate to the villages Find and 
Ahmadal respectively. In these cases, 
counsel for the appellants has applied 
at the outset that he may be allowed 
under 0. 41, R. 27, Civil P. C., to pro- 
duce certain documents which he did 
not produce before, as be could not 
obtain them during the pendency of the 
proceedings in the trial Court. We 
have, however, decided not to allow this 
request. In tbe first place, as discussed 
in tbe connected appeals, the documents 
intended to be produced, consisting of 
mere opinions expressed in Secretariat 
correspondence which passed between 
various officers of the Government who 
had held no personal inquiries in tbe 
matter, are inadmissible in evidence. 
Secondly, even if they were admissi- 
ble, we are not prepared to let them 
in at this stage. The affidavit put 
in by the appellants* agent is couched 
in very vague terms and does not 
mention when the copies were obtained 
and why they could not be bad before. 
Besides, R. 27 of 0. 41, Civil P. 0., 
has been quite recently interpreted 
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by their Lordships of the Privy Coan- 
cil in 10 Pat 654 (1), and to allow 
tbid application will amount to a 
complete disregard of both the letter 
and the spirit of fcbe law as enunciated 
therein. At p. 668 of the Report their 

;Lorddhips observed as follows : 

Under 0. 41, R. 27 (l) (b), it is only where (be 
appellate Court ''requires*' it (1, e. finds it need* 
ful) tbst additional evidence can be admitted. 
It may be required to enable the Court to pro* 
Qonnee judgment, or for any other substantial 
cause, bat in either case it must be the Coott 
that requires it. This ie the plain grammatical 
reading of the sub-clause. The legitimate 
occasion for the exercise of this discretion is 
not, whenever before the appeal ia heard, a 
iparty applies to adduce fresh evidence, but 
['when on examining the evidence as it stands,* 
;8ome inberent lacuna or defect becomes 
^'apparent*. This is laid down in the most 
ipositive terms by Lord Robertson in 81 Bom 
:3dl (3). It may well be that the defect may bo 
pointed out by a party, or that a party may 
{move the Court to supply the defect, but the 
requirement must be the requirement of the 
Court apoQ its appreciation of the evidence as 
lit stands. 

We do not feel aoy inherent lacnna 
in the. case, nor do we require these 
documents to be produced to enable us 
to pronounce cur judgment thereon. 
We will therefore proceed with these 
cases as they were presented in the 
Court below. Counsel for the appellants 
has urged that the suit as framed did 
not lie, inasmuch as no suit for a 
■declaration that the defendant does not 
possess a certain legal character claimed 
by him is competent. He has relied on 
the wording of S. 42. SpeciSc Relief 
Act. as well as on that of S. 45. Land 
Revenue Act. It is no doubt true that 
a declaratory euit must claim for the 
Pjamtiff any legal character that is 
denied to him by the defendant, but the 
plaints tbe suits before us, read as a 
whole, fuiai the requirements of law. 
jit 13 not possible to expect any extreme 
;degre6 of exactitute in the pleadings 
drafted in the Mufassil Courts, nor is it 
'fair to confine oneself to a particular 
passage therein while determining their 
true nature. The plaints in both the 
^its start with a declaration of the real 

plaintiffs, deny the claim 

6b6 defendants in relation to the 
lands possessed by them and end with 
• a prayer for the declaration that the 

t.PayotiiQ .Thakur v.Lal Mohat, 1931 P C US 
€ Jtlmm 1 A 254=10 Pat 654 (P G) 

31 Born 

Wl— 84 I A 115=9 Bom L B 671 (P 0), 


defendants do not possess the status 
which is claimed by them. This prayer 
involves the real point at issue, viz., 
whether the plaintiffs are full owners 
of the lands possessed by them, and their 
ownership is not burdened with au en- 
cumbrance in the shape of ala milkiyat 
or superior proprietorship, as alleged by 
the defendants. This is what one under- 
stands from the plaints taken as a whole 
and this is what the defendants them- 
selves understood the plaints to 
mean when they put in their pleas. 
So much so that they did not raise 
this technical point in the Court 
below. The point there raised and 
developed by them was that inasmuch 
as the plaintiffs could seekconsequeotial 
relief in the form of correction of 
revenne entries, a suit for a mere de- 
claration was not maintainable. That 
this is so will be obvious from the dis- 
cussion of the Subordinate Judge under 
issue 1. The grouuds of appeal were 
also confined to attacking the decision 
of the Court below on this point. It is 
too late in the day now to raise this 
highly technical plea and to entertain 
it would be most unfair to the plain- 
tiffs. Had this plea been taken at the 
proper time when tbe pleas were put in, 
the plaintiffs could have easily amended 
the plaints and brought their prayer 
into line with the rest of the plaint and 
in accordance with the strict require- 
ments of law. On these grounds we 
disallow this objection. 

Counsel has further urged that the 
plaintiffs have no cause of action and 
hence their suits were incompetent. He 
has contended that no encroachment 
took place on the rights of the plain- 
tiffs, that tbe defendants did not come 
into.conflict with the plaintiffs in any 
manner and^ that beyond the existence 
of an entry in the revenue records which 
did not touch the plaintiffs at all 
nothing had happened which could have 
^stified the institution of these suits. 
Here also he is mistaken. S, 45, Punjab 
Land Revenue Act. clearly empowers 
any person aggrieved by an entry in 
Q ® rights to seek relief under 
o. 42, Specific Relief Act. It is for the 
plaintiffs to decide whether they feel 
aggrieved by any such entry, and if 
the plaintiffs assert that they are so 
aggrieved, the defendants cannot be 
allowed to urge that the plaintiffs 
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should not feel aggrieved and be not 
permitted to knock at the door of the 
Court. It is apparent that the names of 
the defendants were inserted in the 
column provided for the names of the 
ala maliks and this materially detracted 
from the status of the plaintitls. Even 
an angel would have felt aggrieved in 
those circumstances, and wo cannot 
blame the plaintiffs for being hyper- 
sensitive on this score. We hold, there- 
fore, that the plaintiffs had a cause of 
action by virtue of S. 45, Punjab Land 
Revenue Act, read with S. 42, Specific 
Belief Act, when they came into Court, 
and that these suits were maintainable. 
Counsel has next urged that if the entry 
complained of afforded a substantial 
cause of action to the plaintiffs then, 
inasmuch as this entry was made in 
1905-06, their suits are evidently time 
barred. This also is a belated attempt 
to create stumbling blocks in the way 
of the plaintiffs. It was alleged in the 
plaints that the defendants, taking 
undue advantage of their position, got 
these entries made in the jamabandis 
behind the back of the plaintiffs and 
that they learnt of these entries for the 
first time in 1929-30. The defendants 
in their pleas, dated 21st May 1932, 
traversed these allegations. Issues were 
struck on the 23rd May, but it appears 
that this objection was waived, as no 
issue was framed on this point. This 
fact is borne out by the judgment itself. 
The defendants again changed their 
mind and mooted this point at the time 
of arguments in the trial Court, and the 
Subordinate Judge decided this point 
against them on the merits. In the 
first place, in the face of the defendants’ 
waiving this point at the time ol the 
issues and thus depriving the plaintiffs 
of an opportunity of proving their as- 
sertions in the Court below, it would not 
be proper to allow them to raise this 
point in appeal. The bar of limitation 
is not patent on the face of the record. 
The plaintiffs, if confronted with this 
plea at the proper moment, could have 
led evidence to prove that they had no 
knowledge of these entries prior to 
1929-30, and as the determination of this 
question is not possible without the intro- 
duction of these facts and as these facts 
have been withheld on account of the 
defendants’ waiver, we are not prepared 
to allow the defendants to contest this 
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point before us. Secondly, to such suits 
Art. 120, Lim. Act. applies and the ter.^ 
minus a (juo in such cases is wbeu the' 
cause of action accrues. Beading this' 
Article with S. 45, Punjab Landi 
Bevenue Act, the cause of action in all' 
such cases would accrue when the plain- 
tiffs feel aggrieved, and in these circum-' 
stances, on the plaintiff’s allegations, 
these suits will be within time. More- 
over, as laid down in the authorities! 
cited before the Court below, where a' 
person continues in possession of pro-' 
prietary rights in spite of an adverse' 
entry appearing in the revenue papers, 
no question of limitation arises: vide 
54 I C 317 (3). Even on the merits, 
therefore, there is no force in this 
conteotioo and we overrule it. (Qis 
Lordship then examined the entry 
and held that that entry by itself 
could not be sufficient to confer upon 
the defendants the status claimed by 
them. The judgment then proceeded). 

It may be useful here to explain what 
the term ala malik '. imports and how 
it is distinguishable from the term 
talukdar A reference to pp. 217 and 
218 of the Gazetteer of the Attock Dis- 
trict will throw sufficient light on this 
matter. These are two out of several 
forms of proprietary tenures which were 
found to exists in some parts of this 
Province when the Punjab came under 
the British domination. The words 
" ala malik ” literally mean “ superiorj 
proprietor ”, and the word talukdar 
conveys the idea of a land-holder or an; 
overlord, A talukdar may be an ala 
malik but it is not necessary that he 
should be so. All those persons who 
claimed this status at the time of the 
annexation of the Punjab by the British 
Government were really those petty 
chieftains who had settled with the 
Sikh Government for the payment of 
the revenue of locality in which they 
held sway or occupied some position of 
trust and responsibility. Though it is- 
difficult to lay down any hard and fast 
rules which governed the settlement of 
such claims at the time of the first 
regular settlement, yet a study of the- 
history of those times leads one to con- 
clude that where the Government waa 
satisfied that when the village had been 
founded by the ancestors of tbeclaimanW 

^"BhagwaD Bdkhsh Singh v. 630^ Prasad 191®’ 

Oudh 80=54 I 0 317=32 O 0 8G9. 
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their status was recognised as that of 
ala maliks ; but where this was not the 
case and it was only proved that under 
the Sikh rule the claimants bad exor- 
cised some sort of superior rights-or bad 
helped in the realisation of land revenue, 
their rights were recognised as those of 
talukdars and the persons so recorded 
in the revenue papers were allowed a 
filed percentage of the land revenue 
payable by the estate. 

The status of ala maliks carries with 
jit certain privileges which a mere taluk- 
jdars does not enjoy, and hence the 
limportant distinction between these two 
different kinds of tenures. An ala 
malik may inter alia be entitled to all 
tbe.unculturable land in the. village ; he 
may possess a right of reversion or in 
other words the right of succession to 
,aH lands whose owners die without an 
iheir ; he is entitled by the law of pre- 
:emptioo to exercise a preferential right 
lof purchase on the sale of inferior pro- 
iprietorsbipe and be may clains a share 
of the sale money for himself if the 
inferior proprietorships are sold. But a 
talukdar is not entitled to any such 
privileges. The following passage at 
p. 2i8 of the Gazetteer may be referred 
to with advantage : 

The talukdars are sometimes ala maliks oi 
the village and as such own all uucaltivated 
lands and have been recorded as ala maliks in 
the papers. Elsewhere, they have no rights ol 
any description iu the talukdari villages except 
to revive these dues and they have nothing to 
do with the payment of the revenue. 


From the evidence which has bee 
summarised above, it is abundant; 
clear that the defendants hold a pui 
and simple status of talukdars withoi 
the appendage of superior proprieto 
ship, and either on account of the ii 
fluence they wielded in the locality < 
on account of political services rendere 
to the Crown by themselves or the 
ancestors, they were recorded as talul 
dars in {.the revenue papers. There w« 
no separate colomn provided for th 
parpose in the jamabandis and oonsi 
qnently their names were entered in th 
column provided forala maliks. but it wa 
expressly mentioned therein that the 
were talukdars. Accordingly they can 
not claim any higher status than wha 
was conferred upon them in the revenu 
leoords. It is also significant that evei 
these enWes were made for the firs 
time in 1905-06 by the ipse dixit of thi 


Revenue Officers responsible for the 
preparation of the records and not as 
the result of any mutation whicii under 
the law in force it was necessary to do, 
if it was intended to confer any statue 
on tliem or to derogate from the title of 
the plaintiffs. The procedure adapted 
being illegal, these oue-sided entries 
cannot prejudicially aff'ect tbe interests 
of tbe plaintiff', (His Lordship then| 
e.xamined Appeal No. 1545, and after dis-i 
missing it took up Appeals Nos. 1031, 1082' 
and 1033 of 193-i, and after referring to; 
certain documents, tbe judgment pro- 
ceeded). These documents are all letters 
addressed by one official to another incor- 
porating his own opinions on the claim 
put forward by the Maliks of Pindigbeb. 
These opinions are mainly based on the 
individual predelictloos of tbe writer 
for tbe maliks with a view to strong- 
then the position advocated by him. 
Tbe recommendation made in some oi 
these letters were not even accepted in 
the form as made and it was only the 
final result of this correspondence that 
was eventually incorporated in the 
settlement records. Those entries alone 
can be admissible and not the views 
expressed by the different officials at 
any intermediate stage. For tbe admis- 
sibility of these letters, counsel for the 
respondents has relied on S. 35, Evi- 
dence Act : but in our opinion that 
section does not warrant such a conclu- 
sion. The section reads as follows : 

An ootty in any public or other official hook, 
register or record stating a fact in issue 
or relevant fact and made by a public servant- 
in the discharge of his official duty or by any 
other perron in the performance of a duty spe- 
cially enjoined by the law of the country in 
which such book, register or record is kept, U 
itself a relevant fact. 

In the first place, neither these letters 
are publio or official books, registers or 
records as provided for by S. 35, nor are 
the opinions expressed therein such en- 
contemplated by this section. 
The vary wording of tbe section conveys 
the idea of a duty imposed upon the; 
maker of the entry by law or bis official! 
position to record the information hej 
possesses or has gathered in an official 
document of the nature described there- 
in. It further imports that the entry 
will be of a permanent nature and thus 
excludes all such writings as are merely 
of an ephemeral character and in so far 
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|as they do not incorporate the result of 
personal inquiries, are nob intended to 
|be used for reference in futnre. Another 
idea which runs underneath this section 
is that the person making the entry 
should be such as is invested with autho- 
'rity to record a decision which so far as 
jtbe matter before him is concerned will 
'be 6nal. It thus excludes all views ex- 
jpressed before the final stage is reached 
,and makes only those decisions relevant 
which constitute the final word in the 
!matter. Tested in the light of these ob> 
Iservations, it will be obvious that these 
betters which have passed between the 
IvarioQS officials cannot be admitted 
under S. 35 so as to make the remarks 
made therein as legal evidence in the 
case . The final conclusions arrived 
at were recorded in the settlement papers 
and those are the only documents which 
can be consulted in the decision of these 
cases. (After dealing with evidence, the 
judgment proceeded). In the Utran case, 
besides other documents, the plaintiffs 
have produced a certified copy of an 
entry in the wajibularz to which is ap. 
pended a note which says that by order 
of the Settlement Officer, dated 31st 
August 1064, talukdari dues were gran- 
ted to the Maliks of Pindigheb. In this 
case also the defendants were described 
as mere talukdars upto 1905-06 and it 
was for the first time then that their 
names were inserted in the jamabandi 
in the column of ala maliks and in the 
Muafi records the words "adna maliks" 
or inferior proprietors were used for the 
de facto proprietors. But as remarked 
above, this entry made behind the back 
.of the plaintiffs, does not derogate from 
their right atall. The fact is that the 
Idhauri and juti tax is provided for in 
{the case of this village too ; but that by 
itself is not enough to confer the status 
'of ala maliks on the defendants, espe- 
cially as, firstly, there is no indication 
in the entry itself as to the person or 
persons responsible for its payment or 
as to the method of its realisation and 
secondly, it has not been established 
(that this tax was ever collected. 

The remarks made above in relation to 
the Utran case apply mutatis mutandis 
to the Magbian and Jengla cases also, 
with this distinction that on the record 
of the Maghian case there is a detailed 
order of Major Cracroft, dated 3rd 
August 1864, refusing the claim of the 
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defendants as ala maliks and assigning 
to them the talukdari dues .only, If, 
as alleged by the defendants, the terms 
"ala malik" and "talukdar” are inter- 
changeable, there was no point in the 
defendant's claiming the status of ala 
maliks St the time of the first regular 
settlement and no reason why the autho- 
rities concerned should have denied the 
status of ala maliks to them and con- 
ferred upon them the status of taluk- 
dars only. We have given our best con- 
sideration to these cases and have reached 
the conclusion that these three appeals 
must succeed. We therefore set aside 
the order of the Court below and accept 
these appeals with costs throughout. 

K.S. Order accordingly. 
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Tek Chand and Currie, JJ, 

C. N. Chandra and others — Plaintiffs 
— Appellants. 

V. 

Dwarka Das — Defendant — Respon- 
dent. 

First Appeal No. 543 of 1934, Decided 
on 2l8t May 1935, from decree of Senior 
Sub-Judge, Multan, D/- 21st December 
1933. 

(ft) Mortgftge*-^Morlgftge with potietsion^ 
Mortgagee'* «uit againit lessees of mort* 
gftgor for rent— Decree— Failure to execute 
decree — Mortgagee was in position of leisor, 
hence held responiible for execution of de* 
cree though lease effected by mortgagor. 

A mortgagee who was in possession of the 
mortgage property instituted a suit for rent 
against the lessees od the property. He ob* 
tained a decree against the lessees but failed to 
execute it: 

Held: that the mortgagee was himself in the 
position of the lessor; hence be was the person 
responsible for the execution of the decree and 
not the mortgagor though the lease was effected 
by the mortgagor. Therefore he must make 
good to the mortgagor the loss caused by the 
non*exocution of the decree, [P 44 G 1] 

(b) Mortgage — Interest — Mortgage with 
possession — Mortgagee to take income in 
lieu of Interest-Balance to be paid by mort* 
gagor — Compound interest chargeable if 
failure to pay as stipulated— Income of pro- 
perty insufficient to cover interest— Mory 
gagee's failure to inform mortgagor accord- 
ingly— Mortgagee held not entitled to com* 
pound interest. 

In a mortgage with possession It was stipo* 
lated that the mortgagee should absorb the in- 
come of the mortgaged property towards interest 
on tbe mortgage amount, and in case the income 
fell sr ort of the amount of interest accrued duei 
tbe mortgagor should make good the balance 
thereof, In case of failure to pay the interest as 
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agreed the moitgege amoaot vas to caiij com* 
pouod interest at a bigber rate. The income 
of the property was found to be insufiicieDt to 
-cover the interest. The mortgageo however 
failed to inform the mortgagor about the short- 
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age: 

Held: that the mortgagee was not entitled to 
charge compound interest. (P 4d C 1] 

Narain, Ktsken Dayal, S. I. 
Puri for M. L. Puri and S. B. Sawhney 
— for Appellants. 

Hargopal and Setva Bam — for Res- 
pondent. 

Currie, J. — The facts leading to this 
■litigation may be briefly stated. On 
^Ist October 1924 Khota Ram and others 
■mortgaged with possession their share 
'in Daya Pindwala well consisting prioci- 
pally of a garden to Dwarka Das for a 
■sum of Rs. 11,000. The mortgage money 
was to carry interest at the rate of 12 
■annas per cent per mensem. Tbe mort- 
gagee was to be in possession and real- 
ise the income which was to be credited 
against interest. If any default in pay- 
ment cf interest were made, the amount 
■was to carry compound interest at 1 
per cent per mensem. On 23rd March 
1930 the mortgagors executed an agree- 
moot to sell to one Thakar Das for 
Rs. 30,000, of which Rs. 15,000 was to 
•remain with Thakar Dae, to pay off tbe 
mortgage held by Dwarka Das. Any 
•excess or deficit in the amount due to 
the mortgagee was to be adjusted bet- 
ween the vendors and the vendee, Tbe 
vendee sued for specific performance of 
■this agreement and the matter was 
compromised on 29th April 1930 and 

On aist August 
1930 Thakar Das applied to the Revenue 
Courts for redemption of the mortgage 

the produce had exceeded the amount 
•due as interest and that really less than 
this amount was due. He deposited 
that amount ori 2nd September 1930. 

16,641-0-9 plus Rs. 376 interest on the 
•expenses and future interest. The Re- 
venue Assistant, by his order of 20th 
February 1933, came to the conclusion 
that a sum df Rs. 15.989-4-0 was due. 
ibis amount was deposited under pro- 

193 /flr April 

®°®'^ fo*" ndeclara. 


for a declaration that not more than 
Rs. 11.000 was payable. Tbe von- 
dee’s suit was dismissed by tbe learned 
Senior Subordinate Judge, while he de- 
creed a sum of Rs. 1,749.14-6 with future 
interest in favour of the mortgagee. 

The decision of the trial Court was 
based on tbe mortgagee's account, which 
the Court held must be considered con- 
clusive under tbe terms of the mort- 
gage. It is clear however that tbe con- 
dition which occurs in Cl. (3) of the 
mortgage deed relates only to petty ex- 
penses incurred for repairs to the well, 
etc., and payment of revenue such as are 
detailed iu that clause. The principal 
ground taken by Mr. Kisben Dayal on 
behalf of the appellants is that the 
mortgagee under the provisions of S. 76, 
T. P. Act, »wa9 under an obligation to 
maintain regular accounts of the income 
and expenditure, and that as he has 
failed to do so he should be allowed 
nothiug by way of interest. The rulings 
cited in support of tbe proposition that 
the whole of the jDtsrasfc should be 
wiped out proceed on the particular cir- 
cumstances of those cases. The prin- 
ciple governing such cases is that laid 
down in 44 I C 9 (l) that where the 
mortgagee has failed in his duty in res- 
pect of keeping of account, every pre- 
snmption is to be taken against him. In 
the present instance the mortgagee did 
file certain accounts, or rather a state- 
ment of accounts supported by receipts 
from the purchasers of fruit. The ao. 
count as prepared by him is given at 
p. 160 of the paper book. For the first 
two years he has allowed a sum of 
Rs. 348 on account of the year 1924-25 
327-8-0 on account of the year 
1925.26. Actually the land was leased for 
those two years at the rate of Rs. 1.000 
per annum. He realised Rs. 348 from 
the lessees and succeeded in ejecting 

p ® 007 ^ 0 ® realised 

Rs. 327.8.0 as the owner s share for 

sale of the fruit. He accordingly sued 

the lessees for the sum of Rs. 1.152, 

e. Ks, 1,500 on accouob of 18 months, 

less the amount Rg. 348 already re- 

ceived and obtained a decree for Rupees 

A.IOA from the revenue Court. Heat- 

tempted to execute this, but according 

toRis own account has realised nothing, 

and the execution proc eedings were 

'■ I'ofcM P L sme 
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eventually filed in default of payment 
of process fees in Aufjust 1930. The 
mortgagors were impleaded by him as 
defendants in these proceedings and be 
claimed that Khota Ram, mortgagor, was 
the person really responsible for effect- 
ing the lease in favour of these persons. 

, However, it is clear that he was in the 
iposition of, lessor himself and as such 
jrospoosible for executing the decree. 
|Thd lease money re[)resents the value 
iwhich the parties attached to the land 
lat the time and credit should actually 
in my opinion, be given in the account. 

The next item attacked is that of 
compound interest. This has been allow- 
ed throughout. It is contended on be- 
jbalf of the appellants that it was the 
|duty of the mortgagee to inform the 
imortgagors annually if the income re- 
jeeived was not sufficient to cover in. 
jterest on the mortgage and if any amount 
iwas due from them. In view of his 
'failure to do this it is obvious that he 
is not entitled to compound interest 
specially in view of the fact that be has 
maintained no regular accounts. I there, 
fore disallow the item of compound in. 
terest entirely. A sum of Rs. 164.10-6 
was allowed for miscellaneous expenses 
in coonectioP with the well and payment 
of revenue. Cl. (3) of the mortgage deed 
provides that no objection will be taken 
to the account prepared by the niort- 
gagee as regards these items. This item, 
therefore has been rightly allowed. In 
addition, the vendee claimed credit for 
certain items which bad been disallow- 
ed by the Revenue Assistant and the 
trial Court. The first of these was on 
account of chhirkao, that is to say, pay. 
ments made by the Municipality for 
water used for sprinkling on the roads. 
There is no evidence however worth the 
name to show that any sum on this ac. 
count ever reached the mortgagee's 
hands though the tenants did collect 
something. This item, in my opinion, 
cannot be allowed. A further item was 
claimed on account of some ehisbam 
trees which were alleged to have been 
sold for Bs. 120, but the evidence pro- 
duced in support of this item was 
worthless. The item was rightiy dis. 
allowed. A further sum was claimed 
on account of earth and water alleged to 
have been paid for by Ob. Narain Singh 
in connection with certain building 
operations, but this claim has not been 
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pressed. Finally a claim was made on 
account of Rs. 410 for pomegranate 
trees wliich were alleged to have been 
removed from the nursery attached to 
the well and transferred to the mon. 
gagee’s own garden. In support of this 
the principal witness is Allah Wasaya. 
He was a tenant under the mortg agee 
and is still a tenant. This man through- 
out has stated that 410 plants were re- 
moved and there appears to be no rea- 
son to doubt this evidence. Admitted, 
ly the mortgagee has a pomegranate 
orchard at his own well, though be says 
that it was in existence when beob- 
tained tbe land by pre emption. I there- 
fore hold that the vendee was entitled 
to claim credit for these trees. As re- 
gards the value .to be attached to the 
trees the evidence varies. 

In my opinion tbe amount should be 
allowed at tbe rate of eight annas pet- 
tree. giving a total of Rs. 205. Thus 
the account ran as follows; 

Due on account of 

principal Rs. 11,000-0.0 

Due on account of 
interest after deducting 
receipt shown by tbe 
mortgagee plus tbe sum 
of Rs. 1,152 4.033-0.0 

Due on account of 

expenses allowed 184.10.& 

Total 15,217-10.6 

Deduct on account 

of value of pomegranates 205-0-0 

Total due to the 

mortgagee 15.012-10-6 

This is practically the sum that tbe 
parties themselves estimated to be due 
when they allowed Rs. 15,000 in the sale 
deed. Accordingly we accept the ap- 
peal and pass a declaratory decree de- 
claring that the amount due on the land 
was Rs. 15,012-10.6. As neither party 
has succeeded in full, we leave the par- 
ties to bear their own costs throughout. 

Tek Chand, J. — I agree. 

S.R. Appeal allowed. 
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Addison, Jai Lad and Abdul 
Rashid, JJ. 

In the matter of Stamp duly on secu- 
rity bond executed by Murad AU. 

Civil Bd^ No. 51 of 1935, Decided od 
3196 October 1935. from FinaDcial Com. 
missiooer, Reveoue. Punjab, Lahore, D/- 
23rd April 1935. 

^ Slamp Duly — Securitf bond — Intolvent 
««ked to execute •ecurily bond — Ait. 57 of 
Stamp Act appltet to auch bond* and not 
Art. 15, Scb. 1. 

A persOD who bad applied to be adjudged 
insolvent was asked by tbe Court to execute 
A security bond for Rs. 500 with one surety, 
to secure the insolvent’s attendance in Court 
till tbe decision of his application. Accordingly 
a security bond was executed on a stamp of one 
rupee only. The question was whether this 
security bond was adequately stamped : 

Held : that the bond had been executed to 
secure the due performance of a contract made 
by the insolvent to appear, end the sursty to 
produce him in Court, under the provisions of 
S. 21 Provincial Insolvency Act. Therefore. 
Art. 57, Stamp Act, was applicable to bond* of 
this description. Art. 16 . Sch. 1, Stamp Act. 
was not applicable and a maximum duty of 
Rs. 7-8 0 under Art. 67, Sch 1 . Stamp Act! a* 
amended by the Punjab Act. was leviable on a 
bond given under tbe provisions of 8. 21 Pro- 
vincial Insolvency Act : 1933 Lah 1001. Appl 

[P 46 0 1] 

Anant Bam Khosla— (or Secy, of State. 
Order.—This reference under S. 57 , 

stamp Act baa been made by the Finan- 
cia Commissioner, Punjab, under the 
tollowing circumstances : An applica- 
tion was made under the Provincial 
Insolvency Act for adjudicating one Pir 
Bakhsb an insolvent. The Senior Sub- 

Court t“h whoso 

Insolvency aJ 
directed the alleged ineolveut to execute 
a security bond m tbe sum of Ra. 500 
with one surety to appear in Court till 
tbe case was finally decided, and in 
accordance mth this order a bond was 
given by Pir Bakhsb with Murad AU aa 
bi8 surety. It was stamped only with 
a court.fee stamp of one rupee and a 
question having arisen whether it was 
sufficiently and properly stamped, the 
Finaucial Commissioner has referred the 
matter for decision by this Court. 

"JJ® Oommisaioner is inclined 

*0 the view, that the article applicable ?o 


the bond in question is Art. 15, Sch 1, 
Stamp Act, That article provides for 
stamp doty on a bond which is not a 
debenture and has not been otherwise 
provided for by the Indian Stamp Act or 
by the Indian Court fees Act. It is clear 
that, as the learned Financial Comrais. 
siooer has remarked, this is a residuary 
article and we have, therefore, to see whe- 
ther there is any other article of the 
Indian Stamp Act or any provision of the 
Court-fees Act which is applicable to the 
bond in question. The only article in 
tbe Indian Court-fees Act applicable to 
bonds is Art. 6, Sch. 2, which applies 
to a bail bond or other instrument 
of obligation given in pursuance of an 
order made by a Court or Magistrate 
under any section of the Code of Crimi. 
nal Procedure or the Code of Civil Pro- 
cedure and is not otherwise provided for 
in the Act. Now, it is obvious that the 
bond in this case was not given under 
any of the provisions either of the Cri- 
minal Procedure Code or of the Civil 
ProMdure Code. Therefore, Art. 6 of 
tbe Court.fees Act is not applicable to 
lb and no other provision of the Act has 
been brought to our notice which could 
be made applicable. 

Coming to the Stamp Act, besides Art. 
15 there are two articles which need 
consideration, viz. Arts. 40 and 57 Art 
40 which regulates stamp on a mortgage 
deed, expressly excludes a security bond 
from Its operation. Moreover it is to be 
noted that no immoveable property was 
mortgaged in the bond in question. 
Art. 57 governs the case of a security 
bond or mortgage deed executed by way 

of security for the due execution of an 

office, or to account for money or other 

a surety to secure the due 
performance of a contract. The duty to 
be levied is the same as the duty on 
a bond under Art ifi a fK*a ^ 

arv“oth Tud in 

increased^ 

rt -I this proviDce bv 

an amendment of the Indian Stamp Act 

whe?her?h ‘b.u U 

can be h.U ‘>0Dd in question 

seoura tha exaouted to 

seoura tbe due performance eta oontraot 

as obviously it was not e-recuted by Tay 
pfo parly. “““S' « other 
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In 15 Lah. 78 (l) a Division Bench 
of this Court held that a bond given for 
refund of the money realised by a dscree. 
bolder in case of success of the appeal 
by the judgment. debtor was governed 
by Art. 57, Sch. 1. Stamp Act, asamend- 
ed by the Punjab Act 8 of 1922. The 
bond in that case was given under the 
provisions of the Civil Procedure Code 
and. though the question was not direct- 
ly decided, it appears that the learned 
Judges held that it was executed to 
secure the due performance of a con- 
tract. In my opinion the bond in the 
present instance also is of a similar 
nature, that is to say. it has been exe- 
cuted to secure the due performance of 
a contract made by the insolvent to 
appear, and the surety to produce him, 
in Court under the provisions of S. 21, 
Provincial Insolvency Act. My opinion 
therefore is that Art. 57, Stamp Act is 
applicable to bonds of this description. 
The learned Assistant Legal Remem- 
brancer, who appeared for the Crown, 
also supported this view. I would 
therefore hold that Art. 15, Sch. 1. 
Stamp Act, is not applicable and that 
a maximum duty of Rs. 7.8-0 under 
Art. 57, Sch. 1, Stamp Act, as amended 
by the Punjab Act 8 of 1922, is levi- 
able on a bond given under the provi- 
sions of S. 21, Provincial Insolvency 
Act, and I would answer the reference 
accordingly. As in the present case the 
bond was for a sum of Rs. 500, the duty 
would be Rs. 3-2-0 in this Province. 

Addison, J. — I agree. 

Abdul Rashid, J. — I agree. 

B.D. Reference answered. 

1. Tollah 6hab Bam Satan Sbab v. Gbulam 

Hnesain etc., 1933 Lab 1004=147 I C 671=15 

Lab 78. 
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Coldstream and Bhide, JJ. 

Defendant — Appellant, 
v. 

Sujan Singh — Plaintiff— Respondent. 

Second Appeal No. 2049 of 1930, De- 
cided on 7th December 1934, from order 
of District Judge, Hissar, D/- 21st July 
1930 

(a) Punjab Tenancy Act {1887), S. _77 (3) 
Cl. H— Occupancy bolder mortgaging te- 
nancy with poisef$ion~Lan<llord claiming 
poiieoion on ground that tenancy wai ex- 
linguiehed and by diapoaieiaing mortgagee 
— Suit falU under S. 77 (3), Cl. H, 


Where the occupancy bolding was alleged to- 
be mortgaged with possession in favour of mort- 
gagee by the last occtpam-y bolder, aud tbe- 
landlord wants to dispossess him, a suit for 
such a relief would cle.arly fall under Cl, (h) of 
S. 77(3)ol the Act and tbe mere fact that the land- 
lord is claiming on the ground that the tenancy 
bad become extinct on iho death of the last oc- 
cupancy bolder would not make any diflerence: 
32 pn 1912. Foil. [P 47 C 1] 

(b) Punjab Tenancy Act (1887), S. 77 (3) — 
Civil Court finding it necessary to decide 
matter coming under S. 77 (3) — Whole suit 
becomes triable by Revenue Court. 

In a suit for possession of tenancy as soon aa 
the civil Court finds it necessary to decide any 
matter which is cognizable exclusively by a Re- 
venue Court under S. 77 (3) of the Act. its juris* 
diction is ousted and the whole suit becomes 
triable by a Revenue Court. (P 47 C 2] 

R. C. Soni, M. C. ilahajan and 
Shamatr Cliand — for Appellant. 

J. L. Kapur and /. A’. Aggarwal~~iof 
Respondent. 

Bhide, J.— Mt. Lado, the last bol- 
der of the occupancy tenancy in dispute 
having died, the laud was mutated in- 
favour of Gobinda, Ricbbpal and Sundu 
(defendants 1 to 3). The landlords- 
thereafter instituted tbe present suit 
for possession of the land on the ground 
that defendants 1 to 3 were not entitled 
to succeed and that the tenancy bad 
become extinguished in default of heirs. 
The suit was resisted by defendants 1 
to 3 on various grounds and one of the 
points raised by them was that the suit 
was triable by a Revenue Court and not 
by a civil Court. This contention was 
not upheld and the suit was decreed by 
the trial Court. On appeal the learned 
District Judge confirmed the decree of 
the trial Court to the extent of the 
shares of the landlords who bad insti- 
tuted the suit. From this decision de- 
fendants 1 to 3 have preferred a second 
appeal. 

On behalf of the appellants, the ques- 
tion of jurisdiction was again raised be- 
fore us and it was contended that the 
suit being triable by a Revenue Court,, 
tbe decree passed by tbe Court below in- 
favour of tbe respondents was wholly 
without jurisdiction. This contention! 
was based firstly on the ground 
that the land having been mutated in 
favour of the appellants as occupancy 
tenants, and the plaintiffs having also 
realised rent from the appellants for 
about six years, the appellants must at 
any rate be held to be tenants and the 
suit was therefore one between landlords 
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aod teoaots. As the suit was for eject- 
ment of the appellants and the question 
of occupancy rights was also in dispute, 
it was contended that it was necessary 
for the Court to decide matters falling 
within the purview of Cls. (d) and (e) 
of S. 77 (3), Punjab Tenancy Act. It 
was further contended that as Mt. 
Lado had mortgaged the holding in 
favour of appellant Gobinda, and the 
plaintiffs were seeking to dispossess him 
without payment of the mortgage charge, 
there was also an issue between the par- 
ties falling within Cl. (h) of the same 
section. In view of these facts, it was 
urged that civil Courts had no juris- 
diction to try the suit and the plaint 
should have been returned to the plain- 
tiffs for presentation to the Collector as 
required by the proviso to S. 77 (3), 
Punjab Tenancy Act. I do not think 
there is any force in the first conten- 
tion. The plaintiffs sued the defendants 
as trespassers and not as tenants and 
the Courts below have not come to ’ any 
/finding that the appellants were treated 
by the plaintiffs as tenants, Nor was 
the learned counsel for the appellants 
able to point oat any evidence worth 

to show that the 
plaintiffs had recognised the appellants 
as tenants. 

The second contention of the learned 

counsel viz., there was. an issue bet- 

r?? (i) Cl- of 

»• 77 (3J. Punjab Tenancy Act, which 

appears 

allegy^nV^® occupancy holding was 
?D favou? bo mortgaged with possession 
Mt T aJ fu appellant Gobinda by 

tins wanted to dispossess him. A auih 

a fh“) V olearly'au und 

Tenancy Act. 

were oUi^®«? ^i'***‘ ‘be plaLtiffs 

tewncv Z/ t ‘bat the 

death /r on the 

death of Mt. Lado would not make any 

difference: cf. 32 P R igig rf) 

^®®Poodeni con! 

‘bis is immaterial 

PohiiiK proviso to S. 77 

Punjab Tenancy Act. referred to above 

ary"?o'Vecide”‘ 

y6o_dccide__an^att„ which is 


cognizable exclusively by a Reveoue 
Court under S. 77 (3), Punjab Tenancy 
Act, its jurisdiction is ousted and the 
whole suit becomes triable by a Revenue 
Court. The contention of the learned 
counsel for the appellants on this ques- 
tion of jurisdiction must therefore tire- 
vail. 

The suit has been however tried on 
merits on all the necessary issues and 
I do not think the parties have been pre- 
judiced. Under S. 100, Punjab Tenancy 
Act. I would, therefore, accept the ap- 
peal; aud setting aside the decree of the 
learned District Judge direct that the 
decree passed by the trial Court be re- 
gistered as a decree of the Collector and 
that the appeal presented to the District 
Judge be returned to the appellants for 
presentation to the proper Court. I 
would leave the parties to bear tbeir 
costs in this Court as well as the Dis- 
trict Judge’s Court in view of all the 
circumstances of the case. 

Coldstream, J.— I agree. 

Appeal allowed. 
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Coldstream, J. 

Chaman Lal and another — Accusiid — 
Petitioners. 

V. 

-Emperor— Opposite Party. 

Criminal Revn. No. 1015 of 1935 De 
eided on 10th October 1935, from order 

1935 ®bahpur. D/- 1st July 

f fr«h complaint, it is odIt in eiceo- 

cox&pleio tecord. But vfhttre, . 
on the same facts sLl, 

thforo*/”*"' 

hrotlierB, Uahram and 
Mowaz of Bhera, mortgaged a house 
y registered deed executed on 26th- 
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September 1924 ia favoar of one Ram 
Jowaya. The mortgage was with posses- 
eion. Ram Jowaya died and was succeed- 
ed by Ralia Ram, who is said to be in- 
sane. In December 1910 Mahram took 
the house on lease from Ralla Ram. He 
made default in payment of rent and 
Ralla Ram obtained an ejectment decree 
against him on l6th November 1931. In 
execution of that decree Munshi Ram, a 
process server, with Chaman Lai and 
Basant Ram, nephewsof Ralla Ram, went 
to the house bo take possession of it on 5th 
June 1934. On 9th June 1934 Mcwaz 
instituted a complaint in a Magistrate’s 
Court in Sargodba accusing the process- 
server, Charaan Lai and Basant Ram of 
criminal trespass. The case was sent for 
enquiry under S. 202 to the Tahsildar, 
who, after recording the statements of 
four witnesses, reported that the case 
was false and had been made only for 
the purpose of evading delivery of the 
house to the mortgagee. Upon this re- 
port the Magistrate dismissed the com- 
plaint on 9th August 1934. In Novem- 
her 1934, three months later, Mowaz 
submitted a similar complaint to an- 
other Magistrate in Sargodha accusing 
the process-server, Chaman Lai and 
Basant Ram of criminal trespass on the 
same facts which had been alleged in 
the previous complaint. He made no 
mention of the previous complaint. The 
Magistrate recorded the evidence of the 
four witnesses whose statements had 
been taken by the Tahsildar and framed 
a charge against Chaman Lai and 
Basant Bam. 

Chaman Lai and Basant Ram applied 
to the Sessions Judge for a recommen- 
dation to this Court for revision of the 
order. The learned Sessions Judge, while 
recording in his judgment that he was 
inclined to think that the Magistrate 
would have been well advised in dismis- 
sing the complaint and refusing to on- 
tertain it, nevertheless refused to inter- 
fere, mainly, it seems, because he 
thought the application was belated. 
Chaman Lai and Basant Ram have now 
come to this Court on revision and ask 
for the proceedings in the Magistrate s 
Court to be quashed. As has been point- 
ed out on many occasions by this Court, 
though a previous order dismissing a 
Icomplaint under S. 203 is not a bar to 
‘the institution of a fresh complaint, it 
is only in exceptional circumstances 


that the second complaint should be en- 
tertained on the same facts, for instance 
where the order of dismissal was mani- 
festly perverse or foolish or based upon 
an incomplete record. There are no such 
exceptional circumstances in the present 
case. On the contrary it is clear that 
the order dismissing the complaint on 
9th August 1934 was passe! in view of 
the report based upon the whole evi- 
dence produced by the complainant. It 
is also manifest that the Tahsildar's re- 
commendation was well grounded and 
was certainly not perverse and foolish. 
1 accordingly accept this petition, and 
quashing the proceedings taken by tbs 
Magistrate dismiss the complaint of 
Mowaz against Chaman Lai and Basant 
Ram. 

B.D. Petition accepted. 
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Buide, J. 

Fateh ]\Iohammad — Petitioner, 

7 . 

Sardar Ali SAa/i— Opposite Party. 

Civil Misc Petn. No. 464 and Appeal 
!Jo. 291 of 1935, Decided on llth Octo- 
>er 1935, from order of Dio Moham- 
nad, J.. D/. 30th April 1935. 

(a) Review— Erroneou* admistion of fact 
ly couniel it not sufficient ground. 

An erroneous admission of fact made by conn* 
el cannot be considered to be a good ground lor 
•eview. lP 49 C 2) 

(b) Mabomedan Uw — Mulw^Ui -Decree 
leclftfing perioa et Mutwelliit not capable 
)f execution — Remedy of Mutwalli St not 
jnder S 144, Civil P. C. 

In a dispute about tahia, a person was decUf 

to be a Sajjadanasbin and another a Mut- 
wallia They wore allowed to take over the pro- 
perty of the taJiia and give security for the same 
till the decision of an appeal from the order 
ieclaring them to be MatwalU and Saijadanshln. 
The Mutwalli took charge of some of the property 
and died. The Court allowed the Sajjadansbin to 
take over the temainini? property in spite of the 
objections of one P who claimed to have been 
appointed as a Mutwalli. Afterwards this ^ 
obtained a decree declaring him to 
walli, and made an application under S. I44i 
Civil P. C., to be restored with the property of 
the iakia, 

Hefd : that a declaratory decree to the oSect 
tbit s person is a Mutwalii w»s inospablo ol exe* 
culion. A Mutwalli entitled to get the property 
under a declaratory decree could **,'? 

remedy under 3. U4, Civil P. 0. [P 49 0 U 

Mohammad Alam— lor Petitioner. 

Dev Raj Sawhney — for Opposite 

Party. 
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Order.— This is an application for re- 
Tiew of the order passed by Din Moliam. 
mad.J., in appeal on 30th April 1935. 
The material facts are tliat there has 
been a protracted litigation in con- 
nection with talcia Shah Sbohda at 
Ludhiana and eventually Saidar Ali 
Shah, respondent, and one Gahoe Shah 
succeeded in establishing their claims 
as Sajjadanasbin and Mutwalli respec- 
tively. From this decision an appeal 
was preferred by one Maula Shah to 
their Lordships of the Privy Council 
and this is still pending. The property 
belonging to the takia was in the hands 
of a receiver. Maula Shah made an ap- 
plication that the property should not 
be made over to Sardar Ali Shah and 
Oahne till the disposal of hie appeal, 
but this Court allowed them to taka it 
over on furnishing security. Part of the 
property was accordingly taken over by 
Gahne Shah but thereafter Gabne Shah 
died and the balance consisting of a 
sum of about Bs. 13,000 was taken over 
by Sardar Ali Shah. The reepondent 
Fateh Mohammad claimed to have been 
Appointed Mutwalli of the takia after 
the death of Gahne Shah, but bis claim 
had not yet been established. The Court 
allowed Sardar Ali Shah alone to take 
the aforesaid balance of about Rupees 
13,000 in spite of the objection raised 
by Fateh Mohammad, holding that 
■there was no Mutwalli of the takia, at 
■the time. Fateh Mohammad eubsequent- 
iy succeeded in appeal and got a decla- 
ratory decree to the effect that he was 
the Mutwalli of the takia and made an 
apphcatjon under S. 144, Civil P. C. 
for restitution to him of the property 
taken over by Sardar AH Shah and this 
appljcatioD was granted by the Senior 
Subordinate Judge, Ludhiana. 

From this decision the preeent appeal 
was preferred. The appeal was at Oret 
accepted on the ground that Fateh 
Mohammad was not a party to the suit 
•and had therefore no locus etaodi to 
make any application under S. 144, Civil 
0. At the bearing it seems to have 
‘been admitted by both parties that 
bardar Ah Shah was a stranger to the 
suit, bat it is now stated that this ad. 
TOBSion was erroneous, and it is on this 
ground that the order in appeal is 
isoaght to be reviewed, I doubt if an 
erroneous admission of fact made bv 
counsel can be considered to be a good 
1986 L/7 & 8 


ground for review. But apart from thisi 
there is, I think, no force in this appli-' 
cation for review; for S. 144, Civil P. C., 
seems to be clearly inapplicable tO' 
the circumstances. The decree in 
coQse<iuence of which the property in 
dispute was made over to Sardar Ali 
Sbah has not been varied. The order 
passed by this Court was that the pro-, 
petty should bo made over to the respon-, 
dents, i. e. both Sardar Ali Shah and 
Gahne Shah on their furnishing security! 
(vide., the order of this Court dated 9th 
July 1930). In pursuance of this order 
Sardar Ali Shah has got the property. 
The security was ordered to be fur- 
nished only to moat any claims' 
arising out of the result of thel 
appeal to the Privy Council and the! 
present claim does not obviously fall! 
within that category. Fateh Mohammad 
has moreover oolyobtained a declaratory 
decree to the effect that he is a Mut. 
wall! and such a decree is incapable of 
execution. It may be that Fateh Moham-, 
mad as a Mutwalli is entitled to get! 
the property from Sardar Ali Sbah, but! 
his remedy does not appear to me to! 
lie under S. 144, Civil P. 0. 

I therefore dismiss this application. 
No order as to costs. 

Applicatio7i dismissed. 
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Jai Lal, J, 

Bhagwan Das-Plaintiff-Appellant. 

V. 

Gian Chand and auof/ier— Defendants 
— Respondents. 

Second Appeal No. 603 of 1935 De 
cided on 10th October 1935. from decree 
of Dist. Judge, Attock. D/. 2l8t January 

(•) Hindu Law-Glfl-Delivery of po..®.- 

being delivered -Donee capable of taking 
poiieinon— PoMMiion must be delivered * 

Passing of possession is not always necessary 
to validate a gift under the Hindu law, but it fs 

Id order to make a gift 
'8 ‘bo Bubjecl-maitot 
tk» 1 capable of being given po-eossion .to 

volJSl 

(b) Deed— Selling aeide — Limilaiion— 

Donor executing gift deed of property — 
ratteetion not given to donee-Donor inetj. 
tuting euit to declare gift invalid —Time 
commence! to run when donee altecka 
donor e title to property. 

^ Of gUt ol property 
bat did aol deliver Its possession to the donee 
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Donee got the property mutated in his name. 
On this, the donor brought a suit to deciaie the 
gift invalid ; 

Held ; tbit as possession was never delivered 
to the donee, time for such suit began to run 
when the donee first attacked the title of the 
donor. (P £0 C 1, 2J 

Paiiri Das — for Appellant. 

Mchr Chand Sud — for Respondents. 

Judgment. — On 29tb November 1924 
the plaintiff Bhagwan Das made a gift 
of a house in Campbellpur to the res- 
pondents, Gian Chand and Mt. Chandra- 
wali. It has been found that possession 
of the bouse was not given to the donees 
though it was provided in the deed of 
gift, which was a registered document, 
that the donor would be entitled to 
reside in one of the rooms of the house 
and actual possession of the remaining 
house had been or was to be given to 
the donees. After the date of the 
gift the donor remained in possession of 
the whole house throughout. In 1932 a 
mutation in respect of the bouse was 
made in the revenue records in favour 
of the donees. Consequently a suit was 
instituted by the appellant Bhagwao 
Das for a declaration that the gift was 
invalid because it was not accompanied 
by possession. The trial Court decreed 
the suit, but the District ludge on ap- 
peal has held, while agreeing with the 
trial Court that possession did not pass, 
that under the Hindu Law passing of 
actual possession is not necessary and 
therefore tlie gift was valid, lie has 
also held that the suit was barred by 
time and further that it did not lie fer 
a mere declatation because the plaintiff 
should have also asked (or the cancella- 
tion of the deed of gift. 

In my opinion the view of the Dis- 
trict Judge on all these matters is 
erroneous. While it is true that passing 
of possession is not always necessary to 
validate a gift under the Hindu Law it 
is an essential condition in order tomako 
a gift valid if the properly which is the 
subject-matter of the gilt is capable of 
being given possession of to the donee 
and the donee is capable of taking pos- 
session. There are some o-xceptions to 
this rule, e. g. when the donor and the 
donee stand in such relationship that 
the donor is practically the guardian of 
the donee or the property is not in pos- 
session of the donor but in possession of 
the tenants or even a trespasser and the 
donor has dona all that is in his power 


to divest himself of his ownership and 
dominion over the property and to vest 
the same in the donee. Another ex- 
ception is where both the donor and the 
donee are living together in the gifted 
house. Bub these exceptions have no 
application to the preseub case where 
the house in dispute was in actual pos- 
session of the donor and could have 
been given to the donees. It has been 
found that the donor has throughout 
been living in the whole bouse and the 
donees never took possession of any part 
thereof. The rule laid down in para. 368 
of Mulla'a Principles of Hindu Law has 
full application to the facts of this case. 
Some cases cited at the Bar merely 
illustrate the instances that I have 
given above on both sides aod do not 
in any way militate against the general 
rule that ordinarily possession must be 
given to the donee in order to create a 
valid gift under the Hindu Law. 

The suit in my opinion was not barred 
by time. The plaintiff was throughout 
in possession and he need not have 
instituted a suit to have the gift declar- 
ed void till the douees did something to 
attack his title, aod the brst attack by 
them was by getting a mutation sanc- 
tioned in their favour in 19J2. I am 
also of opinion that under the circum- 
stances it was not necessary for the 
plaintiff to have prayed for the oaucella- 
tion of the deed of gift. The plaintiff’s 
principal conteution is that the transac- 
tion evidenced by the deed is not effec- 
tual because owing to the accompanying 
circumstances the deed did uot transfer 
any valid title to the defendants. It is 
probable that if his main ground for 
relief bad been that the deed of gift was 
ineffectual owing to bis consent to it 
having been given under undue iuflueDoe* 
fraud, misrepresentation, etc., or for 
some such reason, then it would have 
been necessary (or him to have the deed 
cancelled. On all these grounds there- 
fore I hold that the decree of the Dis- 
trict Judge is erroneous and must be set 
aside. I accept the appeal, and setting 
aside the decree of the District Judge 
restore that of the trial Judge with- 
costs throughout. 

Appeal alloioed^ 
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TekChand and Abdul Rashid, JJ. 
Prm Das-Radha Ktsken {Shop} and 
otArrs— riaintiffs— Appellants. 

V. 

Mohammad Hussan Khan and another 
—Defendants — Respondents. 

First Appeal No. 12 of 1931, Decided 
on 17th December 1934, from decree of 
Dist. Judge, Dera Gbazi Kban, D/- 31st 
Angnst 1933. 

(•) CoDlract ^ Novation ~ Eiventiaft 
Subiequent contract hat to be complete and 
vaNd, 

Where the debtors execote a pronote io 
favoar of tbe creiitorsaod subsequeoUy (bey 
execute a hood for tbe same coDsiderattoQ» but 
there I9 a condUiOD precedeot to tbe validity 
of tbe bond vbicb is not iuihlled, there is oo 
DovatioQ of coDtract and the suit on the pro* 
Dofe is maintainable: 1025 ^^ai 261, foif ; 
1923 Lah 396 and 21 / C 222. ttel on. 

(P 63 C 2. P 5t C 1) 
(b) Accounts Accounts seltled— Settled 
account gives rise to cause of action and 
eanoot be re-opened except on ground of 
fraud or mistake. 

Where accounts have been settled and agreed 
upcn between two parties and one party pro- 
mises to pay, a salt can be died on that promise. 
A wttled account gives rise to a cause of action 
and the creditor need oot prove that the balance 
found Is correct provided it is accepted as 
correct by tbe debtor. The debtor will oot be 
allowed to re-opeo the settled account and to 
defeat tbe claim of the creditor, based on a 
pronote by contending that certain account 
books relating to a particular period have not 
been produced jn Court, For a settled account 
cannot be re opooed except on specific allegations 

Lah 497. Foil, 5, q 

jc) D«eree-C6n,trucli«n - In.I.lBenl.- 

Aoouol •«<! penftd of in.t.ln»«nU i, m.iier 
of diicretton of C«url-h »bould be e*er- 
cued witbiQTca.oneble bound.. 

iniyjr,!*. ® 1® ‘>8 P»‘d bj 

ha ?' .1® ir.talmeo.s a..d 

the period for their pajmeol is a matter for the 

'* 1® ^ exercised 
wilhin bODDde and not in . manner soaa io 

«B«Unte a ,irtual denial oI the“"cr:diSr? 

wi .1 u. IS C 1] 

Where debtors want instalments to be fixed 

the amonnt due Co the creditors in » iJLl 
6um ; 1933 All 90, Bel on. (P 65 S 1] 

J. N. AMarwal and Asa Ram Agaar. 

Ufol for Appallaots. 

Badrt Das, Uhwar Ghandar aod J. L 
Kapur for Hogpoaduots. 

OQ6of an action brought by the Firm 


Prem Das-Radha Eishen against Kbac 
Bahadur fcardar Mohammed Hassau 
hban (defendant l) and Khan Bahadur 
Sardar Ghulacn Haidar Khan (defead-in; 
2) for recovery of Ra. 17,792 10-6 on tiie 
basis of a prooote dated 20th April 192'J, 
executed by the defendants ia favour 
of the plaintiffs. Defendant 2 is tha 
nephew of defendant 1 and both of them 
belong to the family of Gurcbani Chiefs. 
Jallab Khan, the grandfather of defen- 
dant 2, who was the first Tummandar. 
died in I9i7. Thereafter defendant 2 
becitne tbe Tummandar. but from 1917 
to 1931 defendant 1 was acting as the 
Sarbrah Tummandar on behalf of his 
nephew. According to the plaint the 
dealings between the parties started in 
the year 1919. Prior to this, Laehkar 
Kban, ihe father of defendant 2, and 
Jallab Khan, bis grandfather, had deal 
mgs with tbe plaintiffs. From the year 
1919 to 1931, the defendants struck 
balances in the books of the plaintiffs 
and also executed several ruqqas and 
pronotes in their favour. The last pro. 
note was executed on 20th April 1929 
and forms the basis of tbe present suit! 
On 25th June 1931 defendant 1. for 
bimsell and as zimewar” of defendant 
executed a bond in favour of the plain-’ 
ti^bs whereby the entire amonnt due by 
the defendants was made payable by 
meats of annual Instalments of Bs 500 
each. The allegations of the plaintiffs 
were that defendant 1 had promised 
that he would get the signature of defen- 
dant 2 affixed to the aforesaid bond and 
that lb was distinctly understood that 
the parties would be bound by the 
terms of the bond only if defenLnt 2 
agreed to abide by them ; that defen. 

that therefore the plaintiffs were en- 
t.tled to institute the present suit on 
thejiasia of tha prooote dated 2U0h April 

1 pleaded, inter alia, that 

I J J ^ ^ superseded by the 

that there was no agreement on his part 

dant 2 siSnatureof defen- 

dant 2 affixed to the said bond and that 

the debt due from him according to the 
instalments ixed under the bond It 
was further pleaded that at the time of 
the execution of the bond, the plaintiffs 
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had absolved defendant 2 from all lia- 
bility and that the suit was liable to 
dismissal as it had been instituted before 
the first instalment had fallen due in 
due accordance with the terms of the 
bond. It was also stated in the written 
statement that the defendants had signed 
the balances without fully understand- 
ing the accounts and that the amount 
mentioned in the pronote was not really 
due to the plaintilTs. Defendant 2 
pleaded that the plaintiffs had got a 
bond executed by defendant 1 in respect 
of the debt in dispute and bad absolved 
him from all liability; that no suit was 
maintainable on the original pronote and 
that the acceptance of the bond by the 
plaintiffs from defendant 1 had the effect 
of discharging defendant 2 from all Ha- 
bility. On these pleadings, the trial 
Court framed the following issues ; 

(1) Is the suit premature against de- 
fendantl? (2) Can the plaintiffs sue 
the defendants on the basis of the pro- 
note (Ex. P-2) dated the 20th April 1929? 
(3) If so.wasdefendant 2 discharged and 
is he not liable? (4) Are the pronote 
(Ex. P-2) and the bond (Ex. P-l) with- 
out consideration? (5) Is the plaintiff 
entitled to any interest and compound 
interest? (6) Are the defendants enti- 
tied to instalments ? 

The learned Judge of the Court below 
was of the opinion that ' strictly speak- 
iog” the suit against defendant 1 was 
premature, but that be was prepared to 
take an equitable viewand would decide 
the case on the merits and not dismiss 
it on account of this technical defect. 
Hebeld that the pronote (Ex. P-2), dated 
20tb April 1929, was cancelled by the 
execution of the bond (Ex. P-l) in June 
1931; that the plaintiffs could not sue 
the defendants on the basis of the pro- 
note and tbatdefendant 2 wasdischarged 
as defendant 1 took the entire responsi- 
bility under the terms of the bond. He 
further held that the pronote %va8 for 
consideration, but to a limited extent. 
On these findings ho passed a decree in 
favour of the plaintiffs against defen- 
dant 1 for Rs. 9,976 and dismissed the 
suit against defendant 2. The decretal 
amount was made payable by annual in- 
stalments of Rs. 600 each. Against this 
decision, the plaintiffs have preferred an 
appeal to this Court. The most impor- 
tant point for determination in this 
appeal is whether there was any nova- 


tion of contract on 2.5th June 1931, when 
the bond Ex. P-l was executed by defen- 
dant 1 in favour of the plaintiffs, and 
whether the plaintiffs are debarred from 
maintaining the present suit on tbs 
basis of the pronote dated 20th April 
1929. It is therefore necessary to quote 
the following passages from the bond in 
extenso : 

I, Khan Bahadur SarOar Mohammad Hasaan 
Khan, son o( Nawab Jallab Khan, Garchanl . . 

. . . fot myseH and as 'Zimmawar' of Sacdar 
Gbulam Haidar Khan, son of Sardar Lashkat 
Khan, Gurcbani, do hereby declare as follows : 

A sum of Rs. 16,210 is jointly and severally 
due by me and Sardar Gbulam Haidar Khan 
aforesaid to the joint Hindu family of Bhai 

Radba Kisben, etc The agreement as 

to the payment of the said amount is as under: 

We will pay the above debt with interest at 
the rate of annas 7 per cent per mensem by in- 
stalments given hereinafter In default 

of payment of any instalment according to the 
agreement, the obligee shall realize the entire 
amount due in a lump sum with interest at the 
rate of Re. 0-11-0 per cent per roensem from my 
and Sardar Gbulam Haidar Khan's persons and 
movable and immoveable property without having 
any regard to the period of instalments or allow 
time for payment of the amount due with inte- 
rest at the rate of Re. 0-11-0 per cent pet' men- 
sem. No objection shall be raised thereto 

Moreover interest on an instalment paid shall be 
given credit for. Sardar Gbulam Haidar Khan 
and I. the eiecutant, shall jointly and severally 
be respooBlble for paymeutot amounts due to the 
obligee. We will not raise any objectlou regard- 
ing each other’s liability The account 

has been fully understood. There is no dispute 
about rendition of the account. 

It is clear from the wording of tbs 
bond that it wasexecuted by defendant! 
on hie own behalf as well as on behalf of 
defendant 2. Moreover though it was 
signed only by defendant 1, the persons 
and properties of both the defendants 
were made liable for the payment of the 
debt due to the plaintiffs under the 
terras of this bond. Defendant I had 
no right to make the person and pro- 
perty of defendant 2 liable, and it is 
therefore obvious that it was the inten- 
tion of the parties that the bond shall be 
signed by both the defendants. It has 
been established ou the record that this 
bond was taken to defendant 2 on 13bh 
April 1932. but he refused to sign it. 
Radba Kisben. plaintiff, appeared as a 

witness in the case and stated that the 
bond Ex. P-l wasexecuted by defendant! 
on his own behalf and on behalf of 
defendant 2; defendant 2'was not present 

at that time and that according to this 

bond both the defendants were liable 


1936 


(Shop) Pheu Das 7 . Mhd. Hussan (Abdal Rashid, J.) Lahore 53 


and that; be did oot meaD to discharge 
Sardar Ghulam Haidar Khan, deteodaob 2. 
Sardar Ghulam Baidar Ehau admitted 
in his evidence that he was not 
present at the time when bis uncle 
Sardar Mohammad Hassan Khan exe- 
cuted the bond Bx. P-l; that it was 
brought to him by the plaintiff and 
that be refused to sign it. Ail the 
circumstances of the case point to the 
fact that the plaintiffs never intended 
to absolve defendant 2 from liability, 
and that at the time of the execution of 
the bond by defendant I, it was clearly 
understood by the parties that the bond 
would be operative only after it had 
been signed by defendant 2. As defen- 
dant 2 refused to sign the bond, the bond 
remained incomplete and did not give 
rise to any valid contract between the 
parties. In these circumstances it 
cannot be held that there was any 
novation of contract, which bad resulted 
in the execution of the bond dated 25th 
June 1931, by defendant 1 in favour of 
the plaintiffs. In other words, there 
was a condition precedent to the validity 
of the bond, and this was that defen- 
dant 2 would sign it. But as be refused 
to sign it, the bond never became opera- 
tive. 

Reference may be made in this 

connexion to 1925 Mad 261 (1), where 

it was held that it was open to the 
parties to a contract to supersede that 
contract by another contract, but in 
order to do so all the parties to the 
first contract must be parties to the 
second contract. In the case reported 

^ ^ by which the 

defendant promised to pay to one C or 

order Bs. 10,000 sixty days after date 

was endorsed to the plaintiff Bank by 

the drawee. The defence was that the 

that the hundi was discharged bv a 
Bubsequent mortgage giyen by the 
drawee to the Bank by way of merger or 
novation and also that defendant being 

® discharged under 

8. 185. Contract Act. It was held in 
that case that tho defendant not being 
yarty to the novation (i e..the contract 

help him, and there was no recital or 
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evidence that the liundi was considered 
as discharged on the execution of the 
mortgage. There is not a tittle of evi- 
dence on the present record, either oral 
or documentary, with the exception of 
the statement of defendant 1, that the 
plaintiffs absolved defendant 2 from 
liability at the time of the execution of 
the bond. In fact the wording of the 
bond makes it perfectly clear that botii 
the person and the property of defen- 
dant 2 were made liable for the payment 
of the debt due to the plaintiffs, and 
this could not be done unless it was 
intended that defendant 2 would sign 
the bond. If there was no novation of 
contract, it is evident that the plaintiffs 
are entitled to base their suit -on the 
pronote, dated 20th April 1929, against 
both the defendants. Mere execution of 
a document by defendant 1 cannot 
absolve defendant 2 unless it is held 
that the bond gave rise to a fresh con- 
tract whereby defendant 2 was discharg. 
ed from all liability. 

Reference may be made in this connex- 
ion to 4 Lah 161 (3), where it was held 
that where a hundi, insufficiently 
stamped, is given in renewal of a prior 
hundi and a suit on the basis of the 
subsequent hundi is not maintainable 
owing to its not being properly stamped, 
the creditor can fall back on the prior 
bondi. S. 62, Contract Act, is no bar to 
his doing so. The second hundi would 
have operated as a discharge of the 
previous hundi, only if the second hundi 
was legally enforcible. It was for the 
defendants to prove that the right of 
the plaintiffs under the pronote had been 
extinguished. They have not tendered 
any evidence on this point. It was 
contended on behalf of defendant 1, that, 
at least so far as he was concerned, 
there had been a complete novation and 
th^ef^ore his liability under the pronote 
had been wiped out. This contention 
18 wholly devoid of force in view of the! 
finding already given that it was in- 
tended by the parties, at the time of the 
execution of the bond, that it would noti 
become operative until both the defen-i 
dants had signed it. Under the pronote 
both the defendants were liable to the 
p aintiffs and the bond was only in- 
ended to make the am ount payable by 
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instalments instead of being payable on 
(demand. The plaintiffs however were 
Inot prepared to accept only one of the 
defendants as their sole debtor and to 
'absolve the other from all liability. 
The bond not having resulted in a com- 
pleted contract cannot be of any avail to 
defendant 1. I therefore bold that the 
suit on the pronote is maintainable 
against both the defendants. 

It was contended on behalf of the 
respondents that the entire considera- 
tion for the pronote had not been 
received by them. It was urged that 
the plaintiffs bad not produced their 
babis with respect to the sum of 
Es. 4,751-1.3 alleged to be due from 
Sardar Lasbkar Khan, the father of de- 
fendanb 2, nor had they produced the 
tomhu of Nawab Jallab Khan relating 
•to the sum of Rs. 7.850 alleged to be 
doe by him to the plaintiffs. Exception 
was also taken to two other items of 
IRs. 617-8-0 and Bs. 181, the details of 
•which had not been given in the ac. 
counts. All these items however relate 
to the period prior to I9l9. The de- 
fendsnts struck a balance in the babi 
of the plaintiffs on l€tb March 1919 and 
admitted that a sum of Rs. 12,867.4-3 
•was due by them to the plaintiffs. The 
four items referred to above had been 
entered in the account prior to IGth 
March 1919, and by striking a balance 
on that day, the defendants admitted 
their liability for these four items The 
defendants struck further balances on 
27th March 1920, 13th March 1921. 
2oth March 1922, 22Dd April 1923, IGtb 
April U24, 15th March 1925, 17bh March 
1926, 2l3t March 1927 and 15th April 
1928. after fully understanding the ac. 
counts. 

This fact has been mentioned in 
writing in Urdu characters at the foot 
of each balance, and each one of the 
balances has been signed by both the 
defendants. Both the defendants are 
Honorary Magistrates and can read and 
write Urdu. In these circumstances, it 
cannot possibly bo held that the defen- 
dants struck these balances without un- 
derstandiog the accounts and that they 
did not satisfy themselves that the sums 
of Rs. 4,751-1-3 and Rs 7.850 were 
actually due from Sardar Lasbkar Khan 
and Sardar Jallab Khan respectively. 
No allegations were ever made by the 
defendants in their pleas or in their 


statements in Court that any fraud had 
been practised upon them. In these 
circumstances, the defendants cannot be 
allowed to re-open a settled account 
and to defeat the claim of the plain, 
tiffs based on a pronote by contending 
that certain account books relating to 
the period prior to 1919 bad not been 
produced in Court. It was held in 6 
Rang 536 (4), that where accounts have 
been settled and agreed upon between 
two parties and one party has promised 
to pay, a suit can be filed on that pro. 
mise. A settled account gives rise to a 
cause of action and the plaintiff need not 
prove that the balance found was cor- 
rect, provided it was accepted as correct 
by the defendant. It was held in 1 L 
L J 2;i0 (5) that a settled account can- 
not be re-opened except on specific al- 
legations of fraud or mistake. 

It was urged by the learned counsel 
for the respondents that it was not 
sought to re.open a settled account, but 
that only four items were being ohal- 
lenged by the respondents as the ac- 
counts relating to these four items had 
not been produced in Court. As these 
four items were included in the very first 
balance struck by the defendants, it 
would amount to the re-opening of set- 
tled accounts, if the plaintiffs were re- 
quired to prove that these four items 
had actually been advanced to the de- 
fendants or to Lasbkar Khan and Jallab 
Khan before l6th March 1919. The 
defendants have obviously adopted this 
course, as two of these items relate to 
very large amounts and constitute the 
major portion of the claim of the plain- 
tiffs. In conclusion, it was argued on 
behalf of tho defondants-respondents 
that instalments should be fixed as it 
was clear from the terms of the bond 
that at one time the plaintiffs were pre- 
pared to accept payment of their dues by 
means of annual instalments of Rs. 500 
each. The learned counsel for the ap- 
pellants urged very strenuously that no 
evidence had been brought on the re- 
cord to show that the defendants were 
unable to pay the amount duo on the 
basis of the prouote in a lump sum, and 
that no instalments should be allowed, 
as the defendants were men of mea ns and 

4. Mg. Chit U V. Mg Pya, 1926 Rang 304—117 

I C 572=6 Rang 538. _ 

6. Suba V. Shahab Din, 1919 Lah 437=1 hh* 

220 . 
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position and conld aasily, if they wished 
to do so. pay the entire amount due to 
the plaintiffs in a lump sum. 

It was observed in 54 All 539 (6) that 
where the Court directs a decree to be 
paid by instalments, the amount of the 
instalments and the period for their 
payment is a matter for the discretion 
of the C)ort; but it is a discretion 
which is to be exercised within bounds 
and not in a manner so as to constitute 
a virtual denial of the plaintiff’s rights. 
So, where the amount of instalment was 
fixed at such a sum that it would take 
the plaintiff more than seven years to 
recover the decreed amount, and no 
^future interest was allowed to him, the 
High Court altered the decree by doubU 
ing the amount of instalment and allow- 
ing future interest. In the present case, 
if the defendants wanted instalments to 
be fixed, they ought to have placed some 
'evidence on the record to show their 
inability to pay in a lump sum. In the 
absence of such evidence, the Ccirt is 
not entitled to presume that the n^fen- 
dants are unable to pay the amoun*. due 
to the plaintiffs in a lump sum. Foi the 
reasons given above, I would accept this 
appeal, set aside the judgment and the 
decree of the lower Court, dated 3 let 
August 1933. and in lieu thereof pass a 
decree in favour of the plaintiffs for 
Ka. 17,792- 10. 6 against both the defen- 
dants. with interest at the ra'e of 6 per 
cent, per annum from the .date of the 
institution of the suit till realization. 
The respondents shall pay the costs of 
the appellants throughout. 

T«k Chand, J . — I agree. 

B.W./r.M Aojieal a"evte^. 

'SrReoli Prasad v. Kunji Lai, 193a Ai lo = 14 ! 
1 0 44=51 All 639. 


^Ybe^o a right of maintenanco is sought to be 
attached, the true te$t to lay down is whether 
such a right U purely personal, non-beritablo 
and Don assigoabje, or it is an alienable and 
heritable right which takes tbe shapes of an 
annuity or has beeu granted ia lieu of a share 
in an eHate. If it is the former, it will be pro 
tected Qoder the provisions of the Civil P. G.. 
but if it is tbe latter, it will not bo esempt 
from atlachmeat. (P 53 G 2] 

In a family govorned by cole of primoge* 
Diture. a dispute between the two brothers 
K and J was decided b; arbitration by which £ 
was entitled to the whole of his father's ptCK 
perty and «/ to a certain maiotenance with a 
right of re$^iddoce. On the award being chal- 
lenged by J's SOD an agreement was entered into 
bv the parties under which tbe montblj al- 
lo^vanceo^ J was increased. / was given Rupees 
20,000 liod promised Bs. 8^0C0 on the occasion of 
marriage of each child and / and his eon and 
descendants relinquished all rights to the pro- 
perty which they Assessed and undertook to be 
bound by tbe agreement for all time to come. / 
was later on declareil insolvent and the OQlcial 
Beceiv’or proceeded to attach tbe amount of 
maintenaoco recoverable by him (/) ncdai tbe 
agreement; 

Ecld ; that tbe allowance payable to J was 
not a right to foture maintenance which was 
exempt from attachment under the provisions ot 
Civil P. G., but was in the form of enooity and 
was not therefore irnmnne from attachment : ID 
Cal 621, iW/.; 7 7 C 80 and 103 J P C 316, 
DiUing; 1917 Mad 79; 30 Mad 279 ; 1921 
Oadh 104 and 1921 All 120, Appr. 

tP 68 0 3] 

(b) Hindu Law^Impartible eelale Ex* 
press renunciation by junior members of 
rights of succession'-Incident of joint family 
will not apply. 

In case of an impartible estate tbe right of ear* 
vivorsbip will not be available if the family has 
disrupted and tbe junior members cf the 
family bavo expressly renounced their right of 
euccessiot). The incident of joint family will not 
apply : 1932 P C 2l6, Ilcl, on. [P 67 0 8) 

Mekr Chand Mahajan— for Appel- 
lants. 

JaganNath Aggarwal — for Reapon- 
dente. 
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Jai Gopal and o/fe<?rs— Respondent 
Letters Patent Appeal No. 60 of ! 
Decided on 16th July 1935. from o 

1935 J-. D/. 28th Febn 

{•) Maintenance— Atlaebnent— Riglii 

l?«u 


Din Mohammad, J. — This is a 
Letters Patent appeal from the order of 
Raogi Lal, J , dated 28th February 1935, 
accepting the appeal of Diwan Jai Gopal 
against a concurrent order of the Courts 
below bolding the sums received by him 
as maintecance attachable in insoU 
vency proceedings. 

Tbe facts bearing upon the point of 
law involved in this case may shortly 
be stated. Diwan Raj Kumar, a Rais 
of Lahore, died leaving two sons, Diwan 
Krisbao Kisbore and Diwan Jai Gopal. 
On the death of their father a dispute 
arose between the two brothers which 
was referred to tbe arbitration of Mr, 
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Atkins. Deputy Commissioner. He made 
an award on 9th March 1910 by which 
lie held that the family was soverned 
hy the rule of primoceniture and that 
accordingly Diwan Krishnn Kishoie was 
entitled to the whole of the property 
left by Diwan Kaj Kumar and that 
Diwan Jai Gopal was entitled to a main, 
tenance of Rs. IzO per mensem and to 
some house property for residence, the 
allowance ceasing on the death of Diwan 
Jai Gopal’s children. On 25th July 1910 
the part of the award relating to Diwan 
Jai Gopal was modified by the consent 
of the parties to the extent of increas* 
ing the monthly allowance to Rs. 200 
and extending the allowance to the male 
descendants of Diwan Jai Gopal from 
generation to generation. On the same 
day an application was made to the 
Court of the District Judge (old style), 
Lahore, for the award to he filed. This 
was done and the award was made a 
rule of Court. Sometime later the two 
minor sons of Diwan Jai Gopal brought 
a suit challenging the award, which was 
eventually decided against them hy the 
High Court on 25th February 1921. Jn 
the meantime one of the minors died. 
The judgment in this case is reported as 
2 Lah 114 (l) which may with advantage 
be referred to for the history of the 
family and the award. It appears tliat 
the surviving minor was not satisfied 
with this decision and consequently he 
applied for leave to appeal to His 
Majesty in Council. During the pen. 
dency of this application, a tripartite 
agreement was entered into on 17th 
December 1921 among the parties ccn- 
cerned. The minor, as one of the parties, 
was represented by his mother Shrimati 
Puran Devi and the other two parties 
concerned were Diwan Krishan Kishore 
and Diwan Jai Gopal respectively. It 
was agreed that the minor will with- 
draw bis application for leave to appeal 
to His Majesty in Council and in lieu 
thereof the monthly allow.ance will be 
raised to Rs. 600, and that in addition 
to this Diwan Jai Gopal will be paid 
Rs. 20,000 in cash and will further be 
entitled to receive Rs. 3,000 on the 
occasion of the marriage of each child. 
By this agreement Diwan Jai Gopal 
and his son and descendants relinquished 
all rights to the property left by Diwan 

1. Dwarka Das v. Krisban Ki^horei VJ2i Lab 31 
—61 I C 029=2 Lab 114. 
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Raja Kumar which they possessed, and 
undertook to be bound by this agreement 
for ftU time to come. In pursuance of 
this agreement it appears that the 
minor presented an application to this 
Court to withdraw his application for 
leave to appeal toHisMajesty in Council 
and he also produced the agreement 
mentioned above incorporating the terms 
of the compromise which was the con- 
sideration for the withdrawal. The 
learned Judges constituting the Division 
Bench scrutinised the terms and came 
to the conclusion that it was in the 
interests of the minor appellant that 
the said compromise be effected and on 
this ground they sanctioned the with* 
drawal of the application on 22Dd 
December 1921. It may be remarked 
that this agreement has all along been 
acted upon by the parties. 

On iGth October 1933, Diwan Ja£ 
Gopal was adjudicated an insolvent and 
the Othcial Receiver proceeded to attach 
the amount of maintenance recoverable 
by Diwan Jai Gopal under the above 
agreement. Ou behalf of the insolvent 
an objection was raised that this main*^ 
tenance was exempt from attachment 
under S. 28 (5) of the Provincial InsoU 
veucy Act read with S. GO il) (n), Civil 
P. C. The Insolvency Judge and the 
District Judge found against him, but on 
further appeal their order was set aside 
by Bangi Lal, J. Hence this appeaL 
The sole question that falls to be deter* 
mined in this case is whether the main* 
teoanco received by Diwan Jai Gopal 
is a right to future maintenance which 
is exempt under the provisions of the 
Civil Procedure Code or whether this 
maintoDance is in the form of an 
annuity and is not immune from attach- 
ment. 

Counsel for the Official Receiver con- 
tends that this maintenance was earned 
by Diwan Jai Gopal in lieu of the share 
to which he was entitled in the pro- 
perty of his deceased father and is based 
on the agreement dated 17th December 
1921. He urges that a future right of 
inaiDtenance as contemplated by the 
Civil Procedure Code is confined to those 
cases only where the right terminates 
with the life of the person receiving the 
maintenance and is not intended to cover 
those cases where the maintenance ia 
received in the shape of an annuity.^ 
Persons who are entitled to be main^ 
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tamed by the head of the family may 
receive an allowance which may be 
covered by the terms of tbe Civil Pro- 
cedure Code, but in a case like the 
prefient, when a person surrenders his 
whole estate in lieu of a cash receipt 
and a fixed monthly allowance, the 
money thus received will be treated as 
a sort of commutation of his interest in 
tbe property. The insolvent, on the 
other hand, has urged that there is a 
clear indication on tbe record that this 
maintenance was allowed to him not 
in lieu of any share in the property to 
which be was found entitled but was 
merely a subsistenca allowance to which 
any junior member of tbe family, found 
to be governed by tbe rule of primogeni- 
ture, would be ordinarily entitled. He 
bases bis contention on tbe award pro- 
nounced by Mr. Atkins where, as stated 
above, it was remarked that Diwan 
Ktisban Eisbore alone will be entitled 
to the entire property left by his father 
and that tbe rule of 'euccession in the 
family being that of primogeniture, 
Diwan Jai Gopal as a junior member of 
tbe family will be entitled to subsistence 
allowance only. 

The authorities relied on by either 
side do nob throw much light on the 
matter, yet it is possible to deduce cer- 
tain principles of law which may govern 
the present case. It is no doubt true 
that originally this maintenance was 
treated as a mere subsistence allowance, 
bub the subsequent litigation that took 
place has in our view changed the 
nature of the previous award. The 
minor eons of Diwan Jai Gopal were not 
prepared to admit that they themselves 
or their father had no interest in the 
family property, and for this purpose, 
they instituted a regular suit in a civil 
Court. The High Court came to the 
conclusion that tbe award was a sort of 
family settlement arrived at between 
the adult members of the family and so 
bound the minors also and on this ground 
dismissed their suit. The surviving 
minor did nob accept this position and 
had actually presented an application 
for leave to appeal to His Majesty in 
Council claiming that he and his father 
had a share in the property and it was 
this dispute that was settled by the 
agreement executed on a7bh December 

By that agreement, as remarked above. 


any right, title or interest that they 
possessed io the property was snr- 
rendered by Diwan Jai Gopal and his 
minor son, and it was in lieu of this 
surrender that he secured an increase in 
bis allowance as well as other advaotuges 
which have been mentioned above. Uacl 
the matter rested with the award, tbe 
position may have been different, but as 
the allaira stand at present it is diilicult 
to bold that the enhanced maintenance 
received by Diwan Jai Gopal was a mere 
subsistence allowance and did not repre- 
sent tbe commuted value of bis interest 
in the property. It is signibcant that 
tbe subsistence allowance originally 
granted under tbe award and subse- 
quently modthed by tbe consent of tbe 
parties before tbe award was made a rule 
of Court was only Es. 120. Under tbe 
new agreement this allowance was in. 
creased to Bs. 600 and this excess of 
Bs. 430 cannot bo accounted for other* 
wise than by tbe fact that Diwan 
Erisban Kishove wanted to secure a 
permanently good title in the property 
unassailable by Diwan Jai Gopal or any 
of bis descendants. It further implies a 
sort of an admission on tbe part of 
Diwan Ktisban Kisbore that his brother 
bad some interest in tbe property which 
he purchased in a way under tbe agree* 
ment. In this connexion the most im- 
portant authority relied on by fiangi 
Lai, J., is 59 Cal 1399 (2) but it has no 
bearing on tbe case. The rule applicable 
here may be deducible from tbe prin- 
ciples of law enunciated there, but it 
does not help tbe insolvent in tbe least. 
Their Lordships of the Privy Council 
held as follows : 

The right of surrivorship is not inconsistent 
with the custom ol impartibility aod it applies 
to the dsToluticD of an impartible estate in a 
Mitaksbara joint family. In order to eitablisb 
that tbe family has cea«ed to be joint, it is 
necessary to prore ao ioteotion, express or 
Implied, on the part of the junior members to 
renounce their right of succession ; it is not 
sufEciont to show a separation in food and 
worship merely. 

Ik follows therefore that the right of 
survivorship will not be available if the 
family baa disrupted and that where the 
junior members of the family have ex- 
pressly renounced their right of succes- 
sion, aa in the present case the incident 
of joint fam ily will not apply. It is not 
2. Sbiba Pcaoad Singh v. Pra^'ag Kumari, 1932 
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clear how the learned Jodge of this 
Court came to the conclusion that this 
authority rendered any assistance to 
Diwan Jai Gopal. The estate did not 
retain its character of joint family pro- 
perty and even if Diwan Jai Gopal 
bad any right, title or interest in the 
family property prior to the agreement 
of I7tb December 1921, it no longer 
existed after the execution of that 
agreement. In 40 Mad 302 (3), the 
judgment-debtor bad been allowed an 
extra allowance payable in monthly 
instalments to enable him to maintain 
the dignity of bis position as a retired 
karnavan of the tarwad. The learned 
Judges considered that the true test to 
be applied in such cases was whether 
the intention of the grantor was to 
create a purely personal right to receive 
certain sum of money in the grantee 
and consequently inalienable, or whether 
his intention was to create an interest 
in property, either a fund or an estate 
which should be treated as alienable 
property. It is obvious that the main- 
tenance payable to Diwan Jai Gopal is 
heritable and as such it is assignable. 
Ibis authority therefoi;^ will afford no 
help to the insolvent. 

In 30 Mad 279 (4), the allowance 
sought to be attached was hereditary 
grant of paddy out of the melwaram of 
certain land and it was held that this 
being so, it was attachable. In G3 I C 
851 (5), it was remarked that the right 
of maintenance contemplated by Cl. (1) 
(n) of S. 60 is the right of a particular 
individual to be maintained ; it is a 
purely personal right and does not in- 
clude an annuity conferred by a will, 
more especially where the allowance is 
not personal but heritable. In 10 Cal 
521 (6), it was laid down that the herit- 
able right to receive a certain monthly 
allowance originally assigned in lieu 
of a share of landed property is not 
a mere right to maintenance or any- 
thing else exempted by the proviso 
to S. 266. Civil P. C. [now S. 60 (1) (n)). 

3. Palikandy Mammad v. C. K. Valia App\, 1917 
Mad 7iJ=34 I C 331=40 Mad 802=30 M L J 
3G1. 

4. Vaidyanatha Sastri.-ir v. Venkata Rama, 
(1907) 30 Mad 270=17 M L J 373. 

5. Madan Lal v. Atnbiba Bakhsli, 1921 Oadh 164 
=63 I C 851=21 0 C 250. 

€. Salamat llussam v. Luckbi Ram, (1684) 10 
Cal 521. 
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This appears to be very near to the 
present case. 

In 7 I C 80 (7), the maintenance in* 
tended to be attached was the monthly 
allowance allowed to a daughter and it 
was beld that her right to receive the 
monthly allowance was not liable to be 
attached, being a purely personal right 
to future maintenance. 

In 43 All 617 (8), under a family at* 
rangement between two brothers, the 
younger brother was given certain viU 
lages in lieu of maintenanee. The gran* 
tee was to enjoy the income of the viU 
lages during his life, without power of 
transfer, and at the elder brother's death 
he was to become the full owner. It 
was beld by a Bench of the Allahabad 
High Court that such property was not 
exempt from process in execution against 
the life. tenant. It will be obvious 
therefore that the trne test to lay down 
in these cases is whether the right o( 
maiDtenance intended to be attached 
is a purely personal right not heritable 
and not assignable, or it is an alienable 
and heritable right which takes the 
shape of an annuity or has been granted 
in lieu of a share in an estate. If it is 
the former, it will be protected under 
the provisions of the Civil Procedure 
Code, but if it Is the latter, it will not 
be exempt from attachment. The terms 
of the agreement, dated l7tb December 
1921 make it abundanlly clear that the 
allowance granted to Diwan Jai Gopal 
was to continue in his family from gene- 
ration to generation. It is also clear, 
as discussed above, that it was granted 
to him at the time when his minor sod 
was putting forward a claim to a share 
in the property and that in lieu of this 
maintenance and certain other advan* 
tages, both father and son renounced 
their right in the estate itself. On the 
proposition of law deduoible from the 
authorities cited above, it cannot but be 
held that the maiotenance allowance 
payable to Diwan Jai Gopal is not a 
mere right to future maintenaoco as con- 
tern plated by S. 60 and is therefore not 
immune from attachment. 

In these circumstances we accept the 
appeal, set aside the order of the learned 
Judge of this Court and restore that oj 

7. Tara Suudari Devi v. Saruda Cbaran, (1910) 7 

1C 80. 

8. Sunder Bibl v. Bajouder NaraiQ, 1921 All 120 

^08 I 0 161—13 All 617=19 A L J 648. 
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the Insolvency Judge. The appellant 
nill get bis costs belore U6. 

B.W./r.M. Appeal accepted. 
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Hilton and Rangi Lal, JJ. 

Muhammad Nawaz Khan — Defendant 
— Appellant. 

V. 

Manga Khan and others — Plaintiffs — 
Respondents. 

First Appeal No. 1871 of 1929, De- 
■eided on 2nd Jnly 1934, from decree of 
Senior Sub Jodge, Campbellpnr, D/- 13th 
June 1929. 

Cuilom (Punjab)— Ancestral properly. 

Among the Anans of 'Tallaganj Tabsil. Attock 
District, a proprietor eaapot make an noequal 
distribotioD of ancestral property amongst bis 
sons ; 114 P ii 1913 and 1914 Lah m.Foll ; 
100 P B 1912 and 88 P B 1911, Not foil. 

[P69C 2] 

Nand Lai and Pran Nath Mehta — for 
Appellant. 

Ghulam Mohyuddin and L. M. Datla 
— for Respondents. 

Hilton, J. — Ranmast Khan, an Awan 
of Lawa in tbe Tallagang Tabsil of the 


In the former authority no decision was 
given by the Court to kho effect that an 
Awan proprietor who has sons can make 
an unequal distribution between them 
and tbe latter authority, which was that 
of a single Judge, was not followed in 
114 P B 1913 (3) and 72 P B 1914 (4). 
both of which support the view that an 
unequal distribution amongst sons can- 
not be made by an Awan proprietor of 
Tallagang. I see no reason for not ac- 
cepting these decisions, particularly as 
they accord with tbe custom laid down 
in the riwsj.i.am of theTallagang Tabsil. 
Dr. Nand Lai also relied on one instance 
contained in the judgment Es. D.3, bat 
that does not help tbe appellant, as a 
perusal of the judgment in question 
shows that it was a case of Eelf>acquired 
property. 

It was also argued for tbe appellant 
that some of tbe land which has been 
held by the trial Judge to be ancestral 
is not proved to be so. An examination 
of tbe Special Qanungo’s report on tbe 
revenue records, upon which tbe trial 
Jodge relied, shows that fields numbered 
89, 90, 9 1, 92, 93 and 94, tbe total area 
of which is 29 kanals 18 marlas, are not 
proved to have been owned by Muham< 


Attock District, made a gift to tbe de< 
fendant Muhammad Nawaz Khan, his 
son by one wile, of both land and bouse 
property. Tbe plaintiffs are four sons 
of Ranmast Khan by another wife and 
have been given a decree for possession 
of a 4/6tb share of certain fields mea- 
suring 480 kanals 13 marlas out of tbe 
gifted land, on the ground that it was 
anoeftral property of Ranmast Khan and 
could not be gifted by him to one son eo 
as to make an unequal distribution of 
it between his sons. Their suit was dis- 
missed in respect of the rest of the land 
and the house property on a finding that 
these were the self acquired property of 
Ranmast Khan. 


Both sides have appealed, but the 
peal of the plaintiffs has not been pres 
and I would therefore diemies it, 
would make no order as to costs. In 
appeal of the defendant. Dr. Nand 
argued that an Awan proprietor 
5ift bis ancestral land and be relied u 
100 P R 1912 (1) and 8d P R 1911 

(1912) iuO S R 19J 

15 1 0 21 . 

(1911)88 I 


mad Khan, father of Ranmast Khan, iu 
tbe Settlement of 1860, Tbe judgment 
of tbe trial Court on this particular 
point is incorrect. These fields should 
have been excluded from the plaintiffs’ 
decree. 1 would accordingly accept tbe 
appeal of tbe defendant-appellant to this 
extent that the decree is modified and 
tbe suit of tbe plaintiffs is dismissed in 
respect of fields numbered 89, 90, 91, 92, 
93 and 94, measuring 29 kanals 18 mar- 
las. I would leave tbe parties to bear 
their own costs of the defendant’s ap- 
peal in this Court. 

Rangi Lai, J — I agree. 

K-3- Appeal p artly accepted. 

3. Kbuda Bakhsb v. Ahmad Khan, (1913)114 
P R 1913=19 I 0 169. 

4. Lai Kban v. Nura, 1914 Lab 237=25 I 0 65S 
=72 P S 1914. 
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Coldstream and Abdul Rashid, JJ. 

Ali Mohammad — Defooclanb — Appel- 
lant. 

V. 

Sant Lal and others — Flaintiffs and 
Defendant — Respondents. 

First Appeal No. 101 ot 1935, Decided 
on 18th July 1935, from preliminary de- 
cree of Sub. Judge, First Class, Jbang, 
D/- 13tb August 1934. 

(a) Mortgage — Recitals— Burden of proof 
— Mortgagor stating in mortgage deed that 
they have proprietary right in land mort* 
gaged and that they are entitled to make the 
mortgage^Suit on basis of mortgage— Mort* 
gagors denying proprietorship in land on 
date of mortgage and contending that they 
were not entitled to make it — Onus is on 
them to prove that their statements in mort* 
gage deed were untrue. 

A mortgage deed set forth that tfae land mort* 
gaged was tbo property ol the mortgagors on the 
date of the mortgage, it being recorded as such 
by an entry in a Dakhila, and that the mort* 
gagors were not members of an agricoUural 
tribe being mombot'^ ot the Teli Cboban Tribe. 
On a suit being brought on basis ol the mort* 
gage, the mortgagors contended that the mort* 
gage was void and uoenlorceable as the mort* 
gagors had no proprietary right in the land on 
tbo date of the mortgage and as U was in con- 
travention of the Punjab Land Alienation Act 
which did not allow a mortgage to bo made by 
member of an agricultural tribe in favour of a 
member of a non-agricuUural tribe. Tbo mort- 
gagors claimed to be Cbobane belonging to a got 
of Rajputs, an agricultoral tribe : 

Held : that the onus was on tho mortgagors to 
show that their statements in the mortgage 
deed that the land bad become tfaoir property on 
the date of the mortgage and that they were 
members of Teli Cbobaus. a noo-agricultural 
tribe wore untrue. [P 61 C 2; P 62 C 1) 

fb) Custom (Punjab)— Applicability— Telis 
are distinct tribe and are true caste — All 
Teli Chohans are not Rajputs. 

The Telis are a distinct tribe in the Punjab 
and are a true caste and not merely followers of 
an occupation. All Teli Chohans are not neces- 
sarily Rajputs. IP 62 C 2] 

Nawal Eisliore, i?. K. Tandon aod A. 

Chona—iot Appellant. 

J. L. Kapur and A/. C. Shtikla — for 
Bespondenta. 

Colddtream, J. — OneFatteh Muham- 
mad was given as a tenant a grant of 
land in Chak No. 268 in »Jbang Tahsil 
in 1907. On 15th December 1926 his sons 
Ali Muhammad, Haji Muhammad and 
Muhammad Aqilpaid to Government the 
gum of Rs 348-5-9 necessary to obtain 
properietary rights in the land. On 22Dd 
December 1926 Ali Muhammad and bis 


brother Muhammad Aqil executed and 
registered a deed of mortgage in respect 
of this land which measured 222 kanals 
19 marlas in favour of Hari Cband of 
Maghiana for Rs. 3,920. The deed stated 
that the mortgagors were Chohan by 
caste, that they were previously owners 
of a two thirds share of the mortgaged 
property and had purchased the remain^ 
ing third share from tbeir brother Haji 
Ahmad who had been paid Hs. 3,500, as 
its price out of the consideration for the 
mortgage. It was also mentioned in the 
deed that the land had been recorded as 
the mortgagors’ by an entry made in a 
dakhila {voucher or receipt form) No. 49 
dated 15th December 1926. A post- 
script to the deed noted that the mort- 
gagors were non -agriculturists, being 
members of the Teli Chohan tribe. On 
18th March 1927 the sons of Fatteh 
Muhammad were recorded as owners of 
tbo land by mutation in the land revenue* 
records. 

By partition of family property the 
mortgage rights passed to Sant Lal and 
Bamaya Lal, uncle and father of Hari 
Cband in 1931. On 21st December 1933 
Sant Lal, Bamaya Lal and Hari Chand 
instituted in the Court of the Subor* 
dinate Judge, First Class, Jhang, the suit 
out of which this appeal arises against 
Ali Muhammad and Muhammad Aqil for 
recovery of Rs. 7,887- 12- 9, principal and 
interest, by sale of the mortgage pro* 
petty. The suit was resisted by Ali 
Muhammad alone on the grounds that 
the mortgage was a void and UDenforce- 
able transaction because the land mort- 
gaged was at the date of this deed the 
property of Government which the de- 
fendants were not competent to alienate 
without tho Commissioner’s sanction and 
because the mortgage was in contraven- 
tion of the Punjab Alienation of Land 
Act, the mortgagors being Chohans who 
belong to a got of Rajputs, an agricul- 
tural tribe of the district, and the mort- 
gage being of a kind which the Act did 
net allow to be made by a member of an 
agricultural tribe in favour of a member 
of a non agricultural tribe. 

The learned Subordinate Judge held 
that the mortgagors were not members 
of an agricultural tribe, being Tell 
Chohans and not Chohan Rajputs as 
they claimed to be, and that the mort- 
gage was therefore not in contraventioo 
of the Alienation of Land Act. On the 
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other main issue his finding was that 
although at the time of the execution 
of the deed the mortgagors had not 
“technically acquired proprietary rights’’ 
and the mortgage ‘ would have been void 
without the consent of the Commis- 
aioner," the mortgage was nevertheless 
enforceable in accordance with the prin- 
ciple embodied in 8. 43, T. P. Act, and 
S. 16, Specific Belief Act, as they subse- 
quently became full proprietors of the 
land. He also held that the mortgagors 
were estopped from pleading that they 
had DO title in the land conveyed. On 
these findings he granted the plaintiffs 
the decree they sought, the decree being 
ex parte against Muhammad Aqil. 

Against this decree Ali Muhammad 
has appealed It is contended before us 
that the learned Subordinate Judge ought 
to have held upon the evidence that the 
mortgage was void because the mort- 
gagors had no proprietary title to convey 
and were forbidden by statute to alienate 
their tenancy without sanction and be- 
cause it was in contravention of the 
Punjab Alienation of Land Act. As 
already mentioned the sale deed set 
torth that the land bad become the 
property of the mortgagors on the 
16th December 1926 by virtue of an en- 
try in a dakbila No. 49 dated 15tb De- 
camber 1926. The onus was therefore 
rightly placed upon them to show that 
this statement was incorrect. Their 
counsel argues that this onus has been 
discharged by the production of a copy 
of the mutation order of 18th March 
1927 by which they were recorded as 
proprietors in place of the Crown. This 
document contains a note by the patwari 
reporting the matter for mutation 
orders as follows : 

rights were granted as per order 
dated 6tli January 1927 passed by the Deputy 
Oommissiooer on the basis of dakhila No. 49 
“ 48 ^ 5 - 9 ° 1926 in lieu of Rupees 

The sanctioning order of the revenue 
officer ruae: 

with r«fo/once tothe Deputy CommUsioner’s 
order dated 6th January 1927 mutation of 
names in respect of the grant of proprietary 

• • - is aauo- 

tloned In favour of Ali Muhammad, Hail Mu- 
hammad and Muhammad All all three in eaual 
ehares as shown In the new entry. 

It is argued that this proves that it 
was not until 6bh January 1927 that the 
prophetary rights vested in Pattsh Mu 
tiammads sons. But this is not the 


case. We do not know what the orders 
of 6fch January 1927 were. Tho natural 
assumption is that before tho price of 
the land was deposited orders were pas- 
sed by the Deputy Commissioner sanc- 
tioning the purchase of the rights by 
Fatteh Muhammad's sons and that the 
sale was complete when the price was 
deposited. The dakbila itself has not been 
produced. There is no justification for 
aupposing that the mortgagors' state- 
ment, made in the dead a few weeks 
after the money bad been deposited, 
that their proprietary title had been re- 
corded was untrue. Appellant's counsel 
relies strongly on a statement made by 
the patwari as defendant’s witness that 
the proprietary rights were conferred on 
6th January 1927. 

But it is obvious that the Patwari's 
statement was made simply on a re- 
ference to the mutation of 13th March 
1927, for the original papers were not 
with the Patwari, nor is there any rea- 
son to suppose that the Patwari had any 
means of knowing at what precise time 
the defendants obtained title. We have 
been referred by appellants’ counsel to 
the rules now in force which regulate 
the grant of land in the colony. These 
show that in the case of a tenant of a 
peasant grant, as the mortgagors' seems 
to have been, the mere fulfilment by the 
grantee of certain conditions will not 
result in the acquisition of proprietary 
rights, but that after certain necessary 
conditions have been fulfilled it is still 
open to the Deputy Oommissiooer to re- 
fuse to convey the land to the tenant 
in proprietary right if he has not con- 
ducted himself properly. From this 
we are asked to conclude that the pay- 
ment of tho purchase price by the ap- 
pellants could not have conferred pro- 
prietary rights on them until the De- 
puty Commissioner passed a further 
order which order must be presumed to 
have been that of 6th January 1927. I 
see no force in this argument. In face 
of fais solemn declaration in the deed it 
was for the appellant to prove posi- 
tively that proprietary rights were not 
^quired by him and his brother on 15th 
December 1926 either because the De- 
puty Commissioner was making further 
enquiries or because some conditions still 
remained unfulfilled or for some other 
reason. This he has not done. That 
there may be oases in which peasant 
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grantees of colony land can acquire valid 
proprietary rights by the mere deposit 
|Of the necessary amount in tiie Govern, 
ment Treasury is clear from a Divi- 
sion Bench judsment of this Court 
in [Case No. 891 of 1933 (1)]. See 
also 8 P R 1915 (2). The appellants' 
evidence was clearly in my opinion 
insufficient to show that bis statement 
that be had acquired proprietary 
rights of the land before the mortgage 
was untrue. 

It is unnecessary in view of thisbnding 
to discuss the question whether the prin- 
ciple to which S. 43, T. P. Act, gives 
effect is applicable to this case, as the 
respondents' counsel contends it is on 
the ground that the mortgage did nob 
purport to create any charge upon the 
tenancy but clearly mortgaged the pro- 
prietary rights which did exist at the 
time but were not vested in the mort- 
gagors. 

We have considered carefully the 
whole of the evidence relating to the 
tribe or caste of the appellant. It has 
been dealt with fully by the learned 
Subordinate Judge. Here again the onus 
lay very heavily upon him to prove posi- 
tively that the statement in bis deed 
that his tribe was teli Choban and was 
a DOD-agricultural tribe was unture. For 
the appellant the principal argument 
nrged is that the mortgagors were really 
Rajputs of the Chohau got, that the 
word Teli was used merely as a descrip- 
tion of a class of artisans (oil pressers) re- 
cruited from other tribes and that Fatteh 
Mahommad’s family so described them- 
selves because they themselves once 
worked as oil- pressersor that their family 
had at one time worked as such. The 
suggestion that Fatteh Mahomed and 
bis sons worked as telis was based 
simply on the statement made by the 
plaintiff Sant Lai (P. W. 5) that at first 
they worked as oil pressers” but an in- 
spection of the varnacuUr record shows 
that what Sant Lai said was that their 
ancestors used to do this work, that is 
to say that at one time the mortgagors’ 
predecessors did the ordinary work of 
their tribe. Fatteh Mahomed was an 
orderly of the Deputy Commissioner, Ali 
Mahommed was Head Clerk in the Dis- 

iT'Kisban Singh v. Lat h Siogh. Case No. «al c< 

1933 Decided on 14lh January 1933. 

2 Malap Kuat v. Hakim Singh, 1914 Lah 509= 

28 I C 441=8 P R 1915. 
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trict Board Office, and there is evidence 

that for generations the family has not 
worked as tells. All Mabomad himself 
in giving evidence did not state that bis 
ancestors within recent times were oil- 
pressers, and there is no evidence at all 
that any of bis predecessors did so. On 
the other band we find that in the deed 
selling bis share of the suit land to his 
brothers (P. W. 5/1) Haji Ahmad net 
only stated that bis caste was teli but 
also that by occupation he was a shop, 
keeper and described his brothers as by 
caste Choban telis by occupation service. 

The proposition that the term teli 
Choban by which Fatteh Mahomed and 
his relations hare described themselves 
in older deeds was evidence only that 
the tribe had once done teli work, has 
DO more force, for the teli are a distinct 
tribe in the Punjab as is made clear in 
Rose's Glossary of Punjab Tribes and 
Castes (Yol. 3, pp. 462-63). No doubt 
it is there stated (p. 464) that some of 
the gots, for instance the Choban got 
are o{ ostensibly Bajput origin and the caste 
is apparently recruited from time to time by 
the absorption ol telis by occupation, 

bub this statement does not meau that all 
Cbohan telis are now Rajputs. Accord- 
ing to Ibbetson’s Punjab Castes (p. 647) 
the telis are a true caste and not merely 
followers of an occupation. From the 
evidence of the Sadr Patwari of Jhang 
(pp. 8 and 9 of the printed record) it 
would appear that there is no tribe called 
Rijput Choban notified asan agricultural 
tribe in Jhang. The Jat Choban are so 
notified. But the appellant neverclaimed 
to be a Jab. The fact that a person previ- 
ously described as a Kamangar Choban 
has had the entry of his caste altered into 
Rajput Choban does not help the appel- 
lant. The oral evidence is nob of a con- 
vincing kind and has rightly been re- 
jected by the lower Court. Importance 
has been attached by appellant s oounwl 
to three documents put in evidence by 
his client dating from before the execu- 
tion of the mortgage. These areacer- 
tificate granted to Ali Mahommad on 
his passing the patwari’s examinatioD 
in 1904 ([>-8) and two admission certffi- 
cUes (D.3) and (D-4) granted by the 
Head Master of the Islamia High School 
to AU Ma'nommad's sons in 1924 and 
1926. In these the caste of AU Maboro- 
mad and his sons is put down as Choban 
Rajput. The word Rajput in D-b le 
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as noted by the learned Subordinate 
Judge apparently an addition to the rest 
of the writing on the form in another 
ink by a different pen and in another 
band, and its evidence is worthless. As 
regards the school admission certiffcates 
I have no doubt that Ali Mahommad 
reported his sons to be Rajputs with a 
view to social and official advancemeDt. 

To the pedigree table produced by the 
appellant’s Mirasi witness Allah Ditta, 
D. W. 20, DO evidentiary value can be 
attached. It is a most suspicious docu- 
ment. The plaintiffs did not rely only 
upon the statements made by Ali 
Mahommad and Mahommad Aqil in the 
mortgage deed. There is also the deed 
of sale in their favour eiecuted by their 
brother Haji Mahommad (P. W. 5/l) 
to which I have already referred. In 
1901 relations of the appellant described 
themselves as tells in a registered sale 
deed (P, W. 3/1). Before tbe Registrar 
they eaid they were telis known as 
Chohan. In 1905 Mohammad Aqil consin 
of tbe appellant described himself as 
Chohan teli in a mortgage deed (P. W. 
3/2). In I9l7 Ali Mohammad and his 
two brothers stated that they were teli 
Cbohans when registering a deed (P. W. 
1/1). In the revenue records prior to 
the mutation following on the mortgage 

in dispute they were recorded as teli 
Oboban. 

Jho Privy Council judgment in 6 Lab 
269 (3) cited by appellant’s counsel was 
upon a wholly different set of circum- 
stances. Tbe revenue records in that 
case supported tbe appellant’s case 
which was that be was of the Mohal 
got, a sub-tribe of Rajputs. It was 
proved that there was no other tribe 
except that of Rajputs which contained 
agot of tbe name of Mohal. It was 
admitted that if the appellant was a 
Mohal his claim to be a Rajput would 
be established. This jadgment baa no 
application here. My conclusion is that 
the lower Court 8 decision on this part 
ol the case was correct. I would ac- 
cordingly dismiss tbe appoal with costs. 

AbduLRashid, J. — I agree. 


B.U. 


Appeal dimissed. 


®‘l928P®0 ''•Swretaty of si 
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Bbide, J. 

Basanli Devi —Decree-holder — Peti- 
tioner 

V. 

Amin Chand and another — Judgment- 
debtor — Opposite Parties, 

Civil Revo. No, 8 of 1934, Decided on 
2f)tb June 1934. from order of Dist, 
Judge, Sialkot, B/- 31st July 1:^33. 

Appeal — Forum— Valuft lion — Objection to 
— Applic&lion under P, 20. Sch, 2, Civil P,C. 

Velue for purpoces of jurisdiction fixed 
*— VaJualion cannot be questioned in execu^ 
tion proceedings. 

Where in an applicatroa under Para. 20, Sch. 2 
Civil P. C.. the value for tbe purpose of juris^ 
diction is 6xed, tbe valuaiicn caunotbe ques* 
tioned in execution proceedings when the ob- 
jection is not taken in tbe proceedings under 
Para. 20, Sch. 2 or in any appeal arising there* 
from: 1931 Lah SOI, Rel on. 

iShamair Chand — for Petitioner. 

Nawal Eiihore — for Opposite Parties. 

Order. — Civil Appeal No. 8 of 
1934 and Civil Revn. No. 8 of 1934 are 
connected and will be disposed of to- 
gether. These arise out of execution 
proceedings relating to a deoroe passed 
on the basis of an award on an appli- 
cation under Para. 20. Sch. 2. Civil P. C. 
In the application, the value for the 
purpose of jurisdiction was given as 
Rs- 5,000. Execution proceedings were 
taken in tbe Court of the Senior Sub- 
ordinate Judge. Sialkot. and the learned 
Judge passed an order on the 4th of 
August 1932. holding that Mst. Basanti 
Devi could execute the decree in respect 
of an item of 1325 but not io respect of 
tbe ornaments or any share out of the 
sum cf Rs. 4.500. From this decision 
an appeal was presented to the District 
Judge, who was of opinion that the 
value of tbe property in dispute being 
more than Rs. 5.000 the appeal lay to 
this Court. The appeal was accordingly 
returned for presentation to this Court. 
The decree. holder has now come up to 
this Court, and has filed a petition for 
^vision of the order of the learned 
district Judge along with tbe appeal. 

lb 18 contended on behalf of the 
decree-holder that tbe value for juris, 
diction having been fixed in the original 
application at Rs. 6.000 the valuation 
cannot now be questioned in execution 
proceedings. This contention appears 
to me to be sound. According to S. 11 
of the Suita Valuation Act, the value 
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of a suit caonot be questioned in appeal 
| 0 XC 6 pt when the objection i? taken at 
'the earliest stage and it is shown that 
the objector has been prejudiced. In 
the present instance, the objection was 
never taken in the proceedings under 
IS. 20, Sch. 2 of the Civil P C. or any 
lappeal arising tlierefrom and it seeois to 
me clear that the objection cannot now 
be raised in execution proceedings. A 
similar view was taken by a learned 
Judge of this Court in Civil Appeal 921 
of 1933 (1). 

I, therefore, accept the petition and 
sot aside the order of the learned District 
Judge in which he has held that he had 
no jurisdiction to entertain the appeal 
and direct that the memorandum of 
appeal be returned to the decree- holder 
for presentation to the learned District 
Judge for disposal on merits. In view 
of all the circumstances. I leave the 
parties to bear their costs. 

B.M./r.K. Petition accepted. 

i* Gian^haod v. Cbaranji Lal 1934 Lah 804= 

155 1 0 2 29 = 36 PLR 338. 
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Beckett, J. 

Nand Kishore — Appellant. 

V. 

Madan Laf and ajtofftcr— Respondents. 

Second Appeal No. P6l of 1931, Deci- 

ded on lltb July 1934. 

Hindu Law — Debit — Father — Decree 

against— Creditor can proceed against joint 

family properly-Right is not lost by subie- 
qu^nl pArtition. 

a creditor has a right to proceed against the 
joint family property in execution of a decree 
against father before partition takes place and 
this right is not lost when a portion of the joint 
family property passes into the occupation of 
one member of the family under a partition : 
1931 All 612 and 1929 All 726, Foil; 1928 
Had 657, Nof foil. (P 0 2J 

Bishan Naraia—lot Appellant. 

Malhra Das— tor Respondents. 

Judgment. — The facts of this case 
are simple. The plaintiff obtained a 
decree against Manohar Lal and had 
some family property attached in execu- 
tion of tbe decree. Madan Lal, son of 
Manohar Lal, then raised an objection 
in tbe executing Court to tbe effect that 
the property under attachment has 
passed to him on partition. The objec* 
tion was upheld and the property was 
released from attachment. The decree- 
holder has DOW brought the present suit 
for a declaration that the property is 


still liable to attachment iu execution 
of his decree. 

It has bean found that there was a 
partition between Madan Lal and hie 
father and that this partition was not 
the result of fraud or collusion; but tbe 
debt was incurred before the partition 
took place. Tbe trial Court held that 
this was suQlcient to render the property 
liable to attacbmont. On appeal to the 
District Judge it was held that the pro- 
perty which had passed to Madan Lal 
on partition might be liable for the satis, 
faction of his father’s debts incurred be. 
fore tbe partition took place, but that 
the creditor could only obtaiu this satis, 
faction in a suit to which Madan Lai 
was a party, and could not attach the 
property in execution of a decree passed 
against bis father alone. The plaintiff's 
suit was accordingly dismissed, and be 
has come up in second appeal. 

Tbe decision of tbe lower appellate 
Court follows the view which has been 
consistently taken by the High Court 
of Madras, as will be seen from the 
judgment of tbe Full Bench in 51 Mad 
361 (1). On the other hand, a different 
view has been taken by tbe High Court 
at Allahabad. The question now in 
issue came up for decision in 51 All 
932 (2) which was followed by the Full 
Bench decision in 53 All 868 (3). The 
view taken therein is based on the prin- 
ciple that the creditor has a right 
to proceed acainst the joint family pro- 
perty in execution of a decree against 
the father before partition takes place, 
and that this right is not lost when a 
portion of the joint family property 
passes into the occupation of one mem- 
ber of the family under a partition. 
This view seems to be more in conson- 
ance with the view taken by this Court 
in analogous cases than tbe view taken 
in Madras 

I accept ^be appeal, and restore the 
decree of the trial Court, but leave 
the parties to bear their own costs in 
this Court and the lower appellate Court, 
in view of the conflicting decisions on 


Appeal accepted. 


the subject 

_rm-/rk. 

1. Subramania Ayyar v. S.abapaty Ayyac, 1928 
Mad 657=110 1 0 141=51 Mad 361=51 il u 

2 . Kishafsarnp v.Brljlaraj Sineb, 1®29A11726 
=121 1 C 257=61 All 932=1929 A L J 941. 

3. BankeyLal v, Durga Prasad 1331 All 512- 
135 1 0 139=53 All 868=1931 A L J 917 (F B). 
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Ceninil Bank of India, Lid., Lahore 
Appellant. 


Y. 


Jiifcahir Sifujh^Hurnam Los 
and Respondents. 

First Appeal No. 618 ot 1932, Decided 
on 14th February 1935, from decree of 
Senior Snb-Judse, Multan, D,- 10th Feb- 
ruary 1932, 

Mortgage — Equitable mortgage — Letter 
of taring title deed at security— Title-deed 
net accompanying letter— Held letter did 
not create equitable mortgage and was not 
•compulsorily registrable. 

Where io a letter the defendant wrote offer* 
ing certain title-deed as security but the title 
deed was not sent with the letter and left it 
open to the creditor bank to lend money either 
with or without accepting the security offered: 

Bcld : the letter could not therefore embodv 
.•operatiTC agreement or record the real transac- 
tion of the titU-d^d, the executing of the 
pro*note and the advance of the loan. The 
fact that the letter may be evidence of the 
•transaction will not make it compulsorily regis- 
trable, Nor did the Utter require registration 
even if the advance was conditional on its 
.bebg written : Case laxv flr/, (P 66 C 2] 

M, C. Maha}a7i and Tiratk Uain — for 
Appellant. 

Jagan Nath Aggarwal, Bishen Narain 
.and J . G. Sethi~iov Respondents. 

Coldatream. J.-Od 16th December 
1927 the tirm Jawahar Singh Hnrnam 
Das signed letter addressed to the Agent 
of the Central Bank of India, Ltd., at 
Lahore applying for n loan of Rupees 
75,000. The letter stated tliat the ap. 
plicant would execute a promissory note 
for the amount of the loan and desposit 
as security for the loan the deed by 
which they had purchased a cotton 
metory at Mian Channum in Multan 
District. On the same day the firm exe 
cuted a promissory note for Rs. 75.000 
payable on demand carrying interest at 
one per cent above the local Imperial Bank 
of India rate subject to a minimum rate of 
y per cent per annum. They also on the 
same day gave the Banks Agent a letter 
assuring the Bank that the property, the 
title-deed of which had been deposited, 
was free from all incumbrances The 
deed had been in the Bank’s possession 
since before J6th December. On 13th 
September 1929 the firm mortgaged the 
factory to Arura Mai Durga Das and two 
other firms for Rs. 39,000. In the mort, 
sage deed It was stated that the factory 
1936 L/9 & 10 


was already mortgaged to the Central 
Bank of India for Rs. 75,000 liy means 
of deposit of title-deeds. On 2;:{i-d May 
1930 llie Bank instituted a suit in tlie 
Court of the Senior Sub-Judge of Multan 
to recover Rs, 84, 862. 2.0 from the firm 
by sale of the factory. The members of 
the firm were found to have been declar- 
ed insolvents and the Court impleaded 
-the Ofticial Receiver. There were also 
impleaded for the trial the legal repre- 
sentatives of one Jawala Das to whom 
the firm of Khan Chand Sawaya Ram, 
one of the piisine mortgagees, had trans- 
ferred their mortgagee rights. 

Tlie suit was contested on many 
grounds but only two of the pleas concern 
us now — one that the amount due upon 
the promissory note was less than that 
claimed as a sum of Rs. 3.944-15.6 which 
had been repaid ought to liave been ere. 
dited against tlio principal debt, and 
other that ''no lawful mortgage had' been 
effected in favour of the plaintiffs by 
means of deposit of title-deeds” because 
the letter of IGth December 1927 which 
constituted the agreement between the 
parties, being unregistered and unstamp, 
cd could not create a charge upon the 
factory and could not be received in evi- 
dence of the mortgage oral evidence of 

which was excluded by S. 91, Evidence 
Act. The learned Sub-Judge found force 
in tlieso pleas. He found tlie amount 
due on the promissory note to be Rupees 
71,055-0-6 and i»assed a simple money 
decree for this sum. 

-Against this decision the plaintiffs 
have appealed, tlie contention pressed on 
their behalf being that on the finding of 
the lower Court itself that the plaintiffs 
were entitled to credit the sum of Rupees 
3.J44-l.j-6 as interest, the decree should 
have been one for Rs. 80.917-2-6 and 
that the learned Sub-Judgo erred in de. 
ciding that defendants’ letter of 16th 
December 1927 was a document which 
required -registration under the provi- 
sions of S. 17, Registration Act. That 
there is force in the first of these con- 
tentions IS not disputed by respondents’ 
counsel. The learned Sub-Judge's caU 
culation of the amount due to the plain- 
tins upon the promissory note is incon- 
sistent \vith his finding that the payment 
Of Rs. 3,944-15.6 was not shown to have 
been wrongly credited by the plaintiff^. 
Respondents’ counsel admits that on this 
point the appeal must succeed. The 
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letter signed by the plaintiffs on 16th 
December 1927 is the Exhibit P-20 at 
p. 65 of the printed record. It runs as 
follows ; 

“Dear Sir, 

We beg to apply for a loan of Rupees 
75,000 on the following terms : 

1. The loan shall be repayable on de- 
mand and we shall pass a demand pro- 
missory note for the amount. 

2. The rate of interest shall be 2 per 
cent over Bank rate with a minimum of 
9 per cent per annum with half yearly 
rests. 

3. The loan to be secured by equitable 
mortgage by way of deposit of title-deeds 
of our property and/or against other 
securities detailed below: 

Details of title-deeds and/or other 
securities. Sale-deed dated 30th August 
1923, by Janda Singh Dhana Singh, in 
favour of Harnam Das and Ram Lai in 
respect of 37 kanals 12^ marlas land 
together with 70 ginning machines, press, 
other machinery and buildings hsed and 
built thereon. 

4. We are to make out a marketable 
title to the property before the loan is 
made. 

5. We will pay all costs of investiga- 
tion of title and all your costs of getting 
the properties offered as security valued 
by your Engineer and all your costs 
charges and expenses in the matter bet- 
ween Attorney and client on demand 
notwithstanding that for any reason 
other than your wilful default the loan 
might not be made. 

6. The property, if you so desire, will 
be insured in your name in the sum of 
Rs. 1,52,000 and we will duly pay all in- 
surance premia as they become due and 
will keep up the insurance. If the property 
is already insured in the above amount 
we will assign the policy to you. 

7. As regards the property above offer- 
ed as security we declare that we are the 
sole absolute owners of the property and 
no one else has any share or interest in 
the property and the property is free 
from all encumbrances and is not subject 
to any mortgage or charge of any sort 
or kind and there is no suit proceeding 
or litigation pending in any Court in res- 
pect of the same and I have not received 
any notice from the Municipality or any 
other authority for the repairs or other- 


wise in respect of the property or the 
use thereof. 

Yours faithfully, 

16 12 19'’7 Jawahar Singh Ear- 

nam Das.” 

It is admitted by counsel that the 
sole point for decision is whether this 
letter required registration and was 
therefore, inadmissible in evidence in the 
absence of registration, that is to say, 
whether this document constituted the 
bargain between the parties or is merely 
evidence of a transaction independently 
completed by the deposit of the deed. 
What has to be determined is whether 
the letter purported or operated to create, 
declare or assign a right, title or interest 
in the factory. The fact that it wsa 
signed on the day on which the deposit 
was made is immaterial [See 105 1 C- 
765 (1)]. Read by itself it is obvious 
that it could not embody the bargain 
between the parties. The letter did not 
accompany the title-deed for the defend- 
ants' case was that the deed was already 
with the Bank, with whom the defend- 
ants bad already been negotiating for the 
loan. The case is clearly distinguish, 
able from that dealt with by the Privy 
Council in 1923 P C50(2). lu that case 
the letter which was held by their Lord- 
ships to constitute the bargain between 
the parties expressly authorised the 
mortgagee to hold certain title-deeds 
accompanying the letter as security agaiusb 
the loans advanced. In the present case 
the letter by itself created no charge. It. 
asked for a loan, offering a title-deed as 
security and left it open to the Bank to 
lend the money either with or without 
accepting the security offered. It could 
not therefore embody operative agree- 
ment or record the real transaction 
which effected not by tbe letter but by 
the deposit of the title-deed, tbe exe- 
cuting of the pro-note and tbe advance of 
the loan. The fact that the letter may 
be evidence of the transaction will not 
make it compulsorily registrable. Nori 
did the letter require registration even if 
the advance was conditional on its being, 
written [See 1931 P C 36 (3)]. That the , 

1. Punjab National Bank, Ltd v. Mulji Mornrji. 

1928Sind 17=105 I C 765=22 SLR 222. 

2. Subram^Dlan v. Lufcchman 19*23 P C 

1C 650=501 A 77=50 Cal 338=1 RangGO- 

3. Sundarachariarv. Narayana Ayyat 1931 PC 

86=131 1 C 828=58 I A 68=51 Mad 257 (POj -- 
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letter did not as a fact embody the agree- 
ment seems to me clear from the fact 
that while the proposal made therein 
was that the interest should be two per 
cent above the prevailing Bank rate, the 
loan advanced 'on tbe pro-note was to 
carry interest at one per cent above this 
rate. 

fiespondents’ counsel has referred us 
to a number of rulings in which docu- 
ments relating to the deposit of mortgage 
deed as security for loans have been held 
to require registration. None of these is 
of a nature similar to the document with 
which we are concerned. In 1930 Cal 
SIS (4) the document in question was a 
letter expressly putting it on record that 
title-deeds deposited were to be held as 
collateral security. The document alone 
created tbe charge and without it there 
would have been nothing to attach the 
debt to the deposit of tbe deeds. In tbe 
present case tbe connection between the 
loan and tbe deposit of the deed is prov- 
ed by an entry in the Bank’s register of 
16th December 1927, recording tbe ad- 
Vance of Ks. 75,000 and the deposit of 
tbe title-deed. In 188 I C 247 (6) also 
tbe document held to be inadmissible 
because it was unregistered was a memo- 
raodum containing tbe words: 

bavipg placed in your hands tbe securities as 
per list mentioned on the reverse as secarity... 
...I hereby agree that in default of payment 

on demand . you shall be at liberty to sell 

all or any of such securities as shall be sufficient 
to reimburse to the Bank, etc. 

The distinction between such a docu. 
ment and the defendants’ letter is ob- 
vious. The documents in the other 
cases cited by respondents’ counsel were 
of a Bimi ar character. To me it seems 
clear that the letter neither purported 
nor operated to create or declare any 
right, title or interest in the factory and 
that the Sub-Judge’s decision on this 
point cannot be sustained. It is not 
disputed that on this finding the Bank is 
entitl^ to a decree for recovery of the 
oan by sale of the factory. We are 
informed by counsel that the factory has 
already been sold and the proceeds are 
deposited with the Receiver. I would 
accordingly accept the appeal with costs 
throughout against the contesting defen 
dantaand grant t he Bank a decree for 

N«h 1920 Cal' 
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Rs. 60,917-2-6 with interest at G per 
cent per annum from the date of the suit 
to the date of realisation, recoverable 
from the sale proceeds of tbe factory as a 
first charge or if these are insufticient 
from the first four defendants and their 
other property. 

Jai Lai, J.— I agree. 

K.S. Appeal accepted. 
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Dalip Singh and Beckett, JJ. 

Feroze Din — Defendant — Appellant. 

V. 

Fazal Qadar and another — Plaintiffs 
— Respondents. 

First Appeal No. 2005 of 1929. Deci- 
ded on 26th June 1934, from decree of 
Senior Sub-Judge, Gujranwala, D/. 10th 
May 1939. 

Custom (Punjab) — Adoption — Awans. 

There is no custom of adoption among the 
Awans of Garhi Awaoan Gujranwala District. 

,, , CP 67 C 2] 

Alahommad Tufail and Bashir Ahmad 
— for Appellant. 

J . N. .4goarwal—hT Respondents. 
Dalip Singh, J.— This appeal can be 

disposed of on a short point viz., that 
the appellant has entirely failed to 
prove that there is any custom of adop- 
Uon among the Awans of Garhi Awanau. 
The evidence of tbe appellant is to tlie 
effect that their custom is the same as 
that of Awans of Jhelum and Shahpur. 
The witnesses admit that no instance of 
adoption is known among them in Garhi 
Awanan and the customary law of the 
Distrmt is against the power to adopt. 
The Riwaj-i-ams of Jhelum and Shah- 
pur have not been produced by the ap. 
pdlaat either ii, the Court below or 
here. We have looked at the cus- 
tomary law of these Districts and they 
do not support the appellant’s conteu- 
t on. The appellant also contends that 
the suit IS barred by time but there is 
no good evidence to show that the plain- 
tff had any previous knowledge of any 
claim to adopt or of an adoption having 

Uken place. Hence the appeal is dis- 
i&issed with costs. 

Appeal dismissed. 
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Suhedar Kcsar Singh and anotho — 
PIttintifTs — Appellants. 

V. 

Achhar Singh and — Defendants 

— Respondents. 

Second Appeal No. ‘202G of 1931, Deci- 
ded on 2oth June 1935, from decree of 
Dist. Judge, Dalhousie, D'-' 5lh August 
1931. 

(a) Custom (Punjab) — Riwajd am of 1913 
of Gurdaspur District— Answer to question 
16 is not quite correct. 

Tborepl) to question 10 in tbo new riwajM^am 
of 1013 for Gurda^pur District, goes too far and 
has been made out of self interest inasmuch 
as it states that all collaterals, however remote 
exclude daughters: 60 P R 1889, liel on. 

[PGO C 1] 

(b) Custom (Punjab) — * Succession ^ Rand* 
hawa Jats of Gurdaspur — Ancestral or self* 
acquired property — Collaterals within 4 
degrees generally exclude daughters — Col* 
laterals of 5th degree do not. 

Among the Raudhawa Jats of tbeOurudaspur 
District, the daughters are generally exelddcd 
by collaterals within four degrees from inherit* 
ing the ancestral or self*acquircd property of 
their father. The collaterals of the father 
belonging to the 5th degree are not however 
entitled to exclude the daughters : 1927 Loh 
241. /off; 10lGrC120, «of/oi/. [PTOCl] 

Devi Dayal and Ilarbliajan Das^lot 
Appellants. 

}lar Dayal and Achhru liam — foi* Res- 
pondents. 

Addison. Ag C. J.^The land in dis- 
pute belonged to Attar Singli, a Rand- 
hawa Jat of village Ghanike Bangar in 
the Batala Tiihsil of Gurudaspnv District, 
lie died some 40 years ago and was suc- 
ceeded by Ids widow, Mt. Tabo. She 
gifted the land in April 1924 in favour 
of their two married daughters, Mt. 
Harkaur and Mt. Dai. After the deatli 
of Mt. Tal)D, one set of reversioners sued 
the daughters for possession of their two 
thirds share of Attar Singh’s land on the 
ground that they were entitled to sue- 
ceed upon the death of the widow, who 
had no power to make a gift of it in 
favour of the daughters. Another set of 
reversioners brought a separate suit for 
their one-third sliare. During the pen- 
dency of the first suit, Mit. Singh, one 
of the plainlilTs died and that suit abated 
to the extent of his one-third share of the 
land in dispute. Thus, only one-third 
share of the land in dispute is now in suit 


in each case. The Courts below hare con- 
curred in finding that the land is not 
ancestral and that the daughters succeed 
to their father’s self-acquired land in 
l)reference to collaterals of the fifth 
degree. On these findings the two suits 
were dismissed by the trial Court and the 
appeals were dismissed. Against these 
decisions these two second appeals have 
been admitted tn a hearing on certificates 
granted by the District Judge under S. 41 
(3), Punjab Courts .\ct. 

In the Customary Law of the Gumdas- 
pur District, prepared in 1913, the Answers 
to Questions 16 and 17, as recorded at 
pp. 30 and 31, are in favour of the appeU 
lants. It is stated that the general rule is 
that daughters are excluded by the widow 
and male kindred of the deceased how- 
ever remote, with certain exceptions 
whicli do not apply to the present case. 
It is also clearly stated that no distinction 
is made between immovable and move- 
able, ancestral and self-acquired, pro- 
perty of the father. In Appendix C» 
at p, 73, however a fairly large number 
of mutations are set out in which 
daughters inherited. 

A customary law had been compiled 
in the 1893 Settlement. In it are the 
same questions 16 and 17 at pp. 18 and 
19. The answer is still the same as re- 
gards question 17, namely, that there is 
no distinction between the immoveable 
and moveable, ancestral and self-acquired 
property of the father ; and as this cus- 
tomary law was prepared at a time when 
the villagers were less sophisticated, 
there seems prima facie no reason to 
doubt the statement of custom contained 
in both of riwaj-i-ams in this respect. 
The answer to question 16, is however 
different. It was stated in 1933 that if 
there were near male kindred, daughters 
and their descendants did not inherent 
though they were entitled to mainte- 
nance until their marriage. A note was 
added that the exact limit of relationship 
within which near male kindred excluded 
daughters and their descendants was not 
fixed, though probably all male descen- 
dants of a common great-grandfather 
would, it was said, exclude daughters, as 
the latters' right of inheritance as such 
was very weak in this district. Befer^ce 
was also made to 60 P R 1889^ (l). The 
authority j ust referred to is an interestin g 
r^amzan Shah v. Sobna Shah, (1869) 60 PB 

1889. 
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one. In tliat case the collaterals were 
of the fifth decree and it was held that 
they were too remote to exclude 
daughters. An interesting paragraph from 
this judgment may be quoted : 


ment would luve been of much greater 


use. 


Xo doubt it been held that daughters arc 
generally excluded by nephews (ibough there 
aie exceptions even to this), but in all cases 
tv here the collateral was wore distantly related 
the question of custom b.is had to be made the 
subject of a special inquiry, the result of which 
has been sometimes for, sometimes against, the 
exclasion of the daughter ; the number of cases 
where it has beeu against exclusion uaturaHy 
increasiQg, as the relationship of the collateral 
became more remote. But in each case the 
custom has been decided by special inquiry and 
not on general assumptions. 

Witligveat respect wo endorse these 
remarks. In view of 60 PE 18S9 (1) 
and of the entries in the riwaj.i-am of 
1803, which was compiled shortly after 
the decision in that case, we think that 
the reply to question 16 in the new 
iriwaj-i-am of 1013 goes too far and that 
,Jt was made out of self-interest, inasmuch 
jas it states that ail collaterals, however 
;reinote. exclude daughters. It may be 
the case that, in the Punjab, custom can 
be regarded as something which does 
slowly and imperceptibly change and that 
It need not be absolutely invariable, 
though the latter is the usual conception 
of what custom is. But such a change 
would have to be gradual and a new cus. 
tom cannot be created by the raereasser. 
non 0/ the various tribes at a subsequent 
Sslllement. With respect to thirmat. 
ter, It has always appeared to us that the 
earliest riwaj-i-am serves as a very useful 
check on subsequent riwaj-i-amsand may 
even be re^rded as the most important 
document in which custom has been re 
“ay here be staled that this 

^ords an explanation to the somewhat 

large number of instances given in Ap- 
pendix C m the 1913 document where 
daughters are shown as inheriting No 
inquiry was made as to how remote the 
collaterals were in these instances. That 
WM probably because in 1913 the various 

rule was 

that daughters were excluded by colla 
temls, however remote. The first state- 
at in the 1893 document was not 
looked at. Had that been done and had 

wal investigated to see what 

ooUaterab m each case, the 1913 docu 


‘ Their Lordship;; of the Privy Council 
I in 45 P R 1917 1.2) held that the e-ntrv 
in the riwaj-i-am in favour of the.'ucce^. 
Sion of a daughter’s son whoi-e father was 
a klianadamad. in preference to collate, 
rals. was a strong piece of evidence in 
support of such custom which it lav upon 
the plaintiff's coUatemrs to rehut, even 
assuming that there was a general custom 
of agnatic or collateral succession in de- 
fault of male issue to the exclusion of 
lemule heirs among the agricultural tribes 
of the Punjab, about which the decisions 
of the Punjab Chief Court were by no 
means uniform. This means that the en- 
tries ill tlie 1913 document must be con- 
sidered in the first instance astrong piece 
of evidence which cannot be subtracted 
from by general consideration, such ns 
statements to the effect that daughters 
could not have taken part in the inquiry 
and tlierefore any entry against them in 
the riwaj-i-am must be held to be of 
little value. That would beto go against 
the dwision of their Lordships of the 
Pi ivy Council, anil this has already 
pointed out in 8 Lah 28l (3). and in 
many other rulings. Since that time 
such authorities as 5 Lah 364 (4) have 
lost all importance as they proceed on 
the assumption that a custom opposed to 
so-called general custom (whatever that 
may mean) was not sufficient to shift the 
onus of proof on to the other side. In 
the present cases the District Judge has 
practically returned to 5 Lah 364 (4) and 
given importance to the consideration 
that daughters usually succeed in the 

to general custom 
«hich term is clearly a misnomer) to 

}^7j^^®®*t-acqu.r6d property of their 
In this rwpect we are not in agree- 
that thi« 

earlv dismissed. As 

kid dnw ^ J Pi’inciple was 

kid down and this was incorporated in 

cases"'' thl'*"' t-be present, 
alVrJa '^0‘t‘^terals are of the fifth 
according to the 1693 docu-, 

th^ daughters wer^y ^eluded from 
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inheriting the ancestral and self-acquired 
property of tlieir father by collaterals 
within four degrees, while within those 
degrees there were exceptions, each case 
demanding a special inquiry as to what 
the exact degree of relationship was. In 
the present cases, there is nothing to 
show apart from the document of 1913, 
which is in this respect discredited, that 
collaterals of tlie fifth degree are entitled 
ito exclude daughters The appellants 
[have therefore not proved their case. - It 
is for these reasons that we dismiss these 
appeals with costs. 

S.R. Ajipeals dismissed. 
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Addison and Din Mohammad, JJ. 

Uargobind and others — Defendants — 
Appellants. 

V. 

Giirdas Mai — Plaintiff and others — 
Defendants — Respondents. 

Second Appeal No. 1589 of 1933, Deci- 
ded on 15th January 1935, from decree 
of Dist. Judge, Jullundur, D/. 8th May 
1933. 

Punjab Tenancy Act (1887), S. 59-~Tran»- 
fer by widow of one co-tenant to landlord 
himself — Death of widow — Assignee from 
other co-tenant cannot challenge alienation 
by widow. 

A widow's transfer in contravention of the 
provisions contained in S. 59. is not void but 
merely voidable, and that too, at the inslaDce 
of the landlords only. Hence where a widow 
of one of the co-tenants transfers her rights to 
the landlord himself and dies, an assignee from 
the other co-tenant cannot attack the alienation 
he being a stranger to the family; 1928 Lab 932, 
i?r/.:2 V R 1914 (/Ire.) and 1930 Lab 515, Wslinj?. 
and 1930 L»h 942, Bel- on. [P 70 C 2; P 71 C 1] 

ylc/i/jru i?a»i — for Appellants. 

Jagan Nath Agaruala — for Respon- 
dents. 

Din Mohammad, J.— Kanshi Ram, 
Mt. Dhan Devi and Gobind Ram posses- 
sed occupancy rights in 19 kanals 11 
marlas of land situated in Banga. They 
held the land in the following shares: — 

Kanshi Ram — l''6lh. 

Mt. Dlian Devi — l/3rd. 

Govind Ram — h. 

Kanshi Ram was adjudicated an insol- 
vent in 1919 and his share on being sold 
by tlie Oflicial Receiver waspurcliased by 
Gurdas Mai. Gobind Ram died in 19*20 
and his share went to tlie landlords in 
1928 aft( r a hard contest in the Courts 
between all the parties concerned inclu- 
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ding Gurdas Afal. In the same year Mt. 
Dhan Devi surrendered her rights in 
favour of the landlords and two years 
after she died. On 5th July 1930, the 
present suit was instituted by Gurdas Mai 
for possession of 5 6ths share of the land 
mentioned above alleging that being a 
joint tenant he was entitled to succeed to 
the land left by his co-tenants, Gobind 
Ram and Mt. Dhan Devi. The landlords 
resisted this suit on various grounds and 
contended inter alia that so far as Gobind 
Ram's share was concerned, the plaintiff 
being a party to the former litigation that 
was started on Gobind Ram’s death was 
debarred from re-agitating the matter in 
the present suit and as regards Mt. Dhan 
Devi’s share, the surrender in their 
favour was valid and the plaintiff had no 
locus standi to challenge It. The Subor- 
dinate Judge decreed the suit but on 
appeal the District Judge while reversing 
the decision of the trial Court in respect 
of Govind Ram's share maintained it as 
regards Mt. Dhan Devi’s share. It is 
against this decision that the landlords 
have appealed. Counsel for the appel- 
lants contends that under S, 59, sub-S. 
(3) read witli S. 60, Tenancy Act, the 
surrender even if assailable could be 
attacked by the landlords alone and by 
none else and that as the surrender in 
this case had taken place in favour of the 
landlords themselves, it was perfectly 
valid and unimpeachable. He further main- 
tains that by S. 59, sub-S. (1), Cl. (c), on 
the termination of the widow’s interest 
under S. 59, sub-S. 1, Cl. (b), it is only 

the male collateral relatives of the widows 
deceased husband who are entitled to 
succeed to the occupancy rights and that 
an assignee from a co-tenant being a 
stranger to the family and not falling 
under that category has no right of suc- 
cession and consequently no right of 
attack. He finally urges that even if it 
be conceded that the plaintiff was en- 
titled to inherit the rights by virtue of 
the rule of survivorship among joint ten- 
ants, there was nothing left to be inhe- 
rited at the time when the widow died. 

We have given due consideration to 
these arguments and have come to the 
conclusion that this appeal should succeed. 
The law is quite clear on the point that 
a widow's transfer in contravention ol 
the provisions contained in S. 59, is no 
void but merely voidable, and that too. 
at the instance of the landlords only 
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<S. 60, Tenancy Act). Even therefore if 
the principle enunciated in 1928 Lab 932 

(1) , that a widow’s surrender amounts to 
an alienation, be applicable here the 
plaintiff has no right to challenge (he 
surrender in this ease, 2 P R 1914 Rev 

(2) , relied on by the respondent also does 
not advance his case any further. It does 
not lay down any law which is not al- 
ready contained in the section itself and 
where it uses the words next claimant ' 
it does so merely in reference to S. 59, 
sub-S. (l). Cl. (c) and not in any general 
sense so as to include even a person other 
than the ‘male collateral relative of the 
deceased tenant.' Similarly nothing that 
is laid down in 1930 Lab 515 (3), mili- 
tates against the view we have taken in 
this case. The surrender being complete 
two years before the widow’s death, there 
was nothing left, as urged by Counsel for 
the appellants, which could have gone to 
the plaintiff and 1930 Lah 515 (3), ap- 
plies only where the deceased tenant 
has a share in the holding which is to 
pass on his death. The law as to the 
right of challenging the widow's aliena- 
tions in these circumstances has been 
laid down correctly in 1930 Lah 942 (4), 
and we are in entire agreement with that 
decision. 

We hold therefore that the plaintiff 
had no locus standi to attack the sur- 
render of her rights by Mt. Dhan Devi in 
[favour of the landlords and accept this 
[appeal. The suit is thus dismissed j« 
toto. The parties will bear their own 
costs in the lower Appellate Court but 
the appellants will get their costs both 
here and in the trial Court. 

1 - ^’ ^ Appeal allowed . 

^■fo^SsV' ^ Rev=25 
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Add[sion, Ag. C. J. and Din 
Mohammad, J. 

Gurbakhsh SfnffA—Appellant. 


V. 

Shankar Das^Sadhu Earn- 
iiespondeots. 

Letters Patent Appeal No. 43 of 193£ 
Decided oc 15th July 1935, from judg 
aent of Agha Haidar, J., High Court 
Lahore. D/- 26th February 1986. 


(a) Appeal — Additional evidence — No party 
can a$ of right produce additional evidence 
— It is only when Court feels ils necessity 
that it can be allowed to be produced. 

No party is entitled as of right to fill up gap*? 
iu its evidence under 0. 41, R. *27, Civil r.C. I ho 
mere negligence of a party in tbe triil Court 
DO excuse to let in evidence which it failed to 
produce at the proper time. O. 41, R 27 con- 
fers a prerogative on the Court nad not on the 
party and it is only when the Court feels the 
necessity of additional evidence that it can be 
allowed to be produced. [P 72 C 2] 

Where therefore it is impossible for the 
appellate Court to pronounce judgment on the 
<]uestioQ at issue unless some additional evi* 
dence is brought on record and that evidence 
was uot produced in the lower Court on account 
of tbe gross negligence and deliberate omission 
of party's agent who was conducting the case, 
the Court may allow the party further oppor- 
tunity to produce tbe evidence. [P 72 C 1] 

(b) Appeal — Additional evidence — Failure 
to produce evidence on vital issue in suit for 
some reason or other — Judgment pronounced 
on available record — Party aggrieved moving 
appellate Court for permission to produce 
evidence--Case is not governed by O. 41 R 
27, Civil P. C. 

The words additional evidence iu 0. 41, R. 27 
connote that the party in default has applied 
its mind to the issues in tbe case and adduced 
some evidence on them which at a later stage 
he hods it insufiicieot. But if for some reason 
or other no evidooce was produced ia the trial 
Court on a vital issue and the judgment was 
pronounced on the record as it stood and the 
party aggrieved moves the appellate Court after- 
wards to allow him to produce evidence in the 
case, his case is not governed by 0. 41, B. 27 
and different considerations prevail in giving 
him the permission applied for. [P 72 C 2] 

Skamiar Chand and Qabul Chand— 
for Appellant. 

Chiranjiva Lai Aggarwal and C. L. 
Yohra—hr Respondents. 

Din Mohammad, J.— This is a Let- 
ters Patent Appeal from the order of 
Agha Haidar, J., dated 26th February 
1935, refusing to allow the appellant to 
produce additional evidence consisting of 
certain copies from the revenue records 
showing tbe land to be ancestral and 
dismissing the appeal in the absence of 
those documents. The sole point for 
consideration is whether the appellant 
should be allowed to produce this addi- 
Lonal evidence under 0. 41.R. 27, Civil 
P. C. Counsel for tbe appellant contends 
that the most important question in the 
case was whether the land sought to be 
attached was ancestral and although an 
issue had been framed to that effect the 
Appellant s agent, who was cooduoting 
the case on his behalf, colluded with 
the decree-holder and failed to produce 
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copies from the revenue records which 
would have conclusively established the 
ancestral nature of the property. Counsel 
for tlie respi>iidents on tlie viUci hand 
urges that in the first place tlie charge 
against the agent is unfoumled and in tlie 
second place even if the agent were guilty 
of fraud or collusion, this is not a sufli- 
ciont reason for admitting additional 
evidence at Ihi.s stace. He had drawn 
our attention to 10 Pat b64 (1) in which 
at j). 0()3 their Lord>liiii- liuvo observed 
that unless the Court feels an inherent 
lacuna or defect in the existing evidence 
and renuires additional evidence to be 
produced to he able to ilispose of the 
case, such evidence canruit be admitted. 
Even from the clear wording of li. 27 it 
is obvious tliat no parly is entitled us of 
right to 611 up the gaps in its evidence 
under this rule. We are also of opinion 
that the mere negligence <i( a party in 
the trial Court is no excuse to let in 
evidence whicti it failed to produce at the 
proper time. This rule confers a prero- 
gative on the Cuurt and not on the parly 
and it is only when Ihe Court feels the 
necessity oi additional evidence that it 
can be allowed to be produced. 

In this case, however, we feel the re- 
quirement ourselves as we think that it is 
^not possible to pronounce our judgment 
on the question at issue unless the evi- 
dence intended to be produced is brought 
on the record. In our opinion the appel- 
lant's agent was guilty of gross negligence 
Id not making any attempt to discharge 
the onus which lay on the appellant to 
prove the ancestral nature of the pro- 
perty and from the circumstances of the 
case we are inclined to think that this 
omission on his part was not innocent. 
He had to do nothing but to apply for 
the copies of the revenue records and 
although lie had made a statement to the 
effect that he would produce the requisite 
copies, he failed to do so and thus bet- 
rayed the trust reposed in him by his 
principal. In the absence of this evi- 
dence it is impossible to decide the case 
and on this ground we allow the appellant 
further opportunity to produce these 
documents. There is another aspect also 
of looking at the matter. It is doubtful 
whether the prayer of the appellant does 
fall under 0. 41, R. 27. It is not addi- 
tional evidence that he wishes to produce 

irPaTToVlm^Lakutv. LaTMoliur. 1^^3l PC 143= 

132 I C 721=58 I A 254=10 Pat 654 (P C). 


but he seeks an opportunity to produce 
evidence on a vital issue in the case on 
which no evidence whatever has been led. 
The words 'additional evidence’ connote' 
that the jiarty in default lias applied its' 
mind to the issues in the case and adduced^ 
some evidence on them which at a later 
stage ho finds insiitticient. Eut if fori 
some reason or oilier no evidence was 
produced in the trial Court and the judg , 
ment was pronounced on the record as it; 
stood and the party aggrieved moved the] 
appellate Court afterwards to allow him 
to produce evidence in the case, different 
considerations would prevail in giving 
him the permission applied for and his 
case will not be governed by 0, 41, R. 27.* 
Hut we need not discuss this point uny 
further as we have already held that the 
appellant should be allowed to produce 
fresh evidence in this case. 

The result is that we accept the appeal, 
set aside the order of the learned Judge 
of this Court as well as that of the exe- 
cuting Court and remand the case to the 
executing Court for re-decision in the 
light of the evidence admitted by us. 
The documents jiroduced before us will 
be entitled to prove which property out 
of the property attached is ancestral. It 
is conceded before us that any property 
proved to be ancestral will not be attach- 
able and the property not proved to be 
ancestral will not be immune from attach- 
ment. In view of the peculiar circum- 
stances of the case the respondent film 
Shankar Das-Sadhu Ram, will get its 
costs before us and before Agha Haidar, 
J. from the appellant. The respondent 
Lalta Parshad will bear his own costs 

in both the Courts. 

R.M./n.K. Appeal accepted. 
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Jai Lal and Coldstream, JJ. 

Hanupian Prasad and another Plain* 

tiffs — Appellants. , I 

V. 

Mohammad Ismail Mohammad and 

of/icrA— Defendants— Respondents. 

First Appeal No. 248 of 1931, Decided 
on 7th June 1935, from decision of Addl. 
Sub-Judge, Delhi. D/. 31st October 1930. 

(«) Burden of Proof — Suit under O. 21, 

R. 63. Civil P. C .by alienee* of )udgmeni 
debtor — Alienee* inu*t prove not omy 
transfer deed but al*o conuderalion ana 
good failb. 
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In a suit under O. 21, R. G3> Civil P. C., Ly 
tho alienees from a judgmcnt'debtor, whose 
properties have been attached by the decree* 
bolder as properties belonging to the judgment- 
debtor it is not suniciont for the alienees to 
provo tfao deed of transfer. The burden of 
proving that the transfer was for consideration 
and was in good faith also lies on them : 19.^2 
L(th 174 and 1930 P C 2bb, Tt<'i 07t. [P 74 C *2] 

(h) Mafaomedan Law— Wakf— Property of 
amall value left towakif after wakf— No con- 
dition in wakf showing pious intention — 
Wakf mainly for maintenance of dependants 
— Wakif maintaining control over income 
during bis life time* — No provision for pay- 
ment of debts^Wakf held not valid. 

The property which was left in possession of 
the wakif after the disposition by way of wakf 
was of a very small value. The deed of wakf 
itself did not iodicaie auy pious intention on 
Ibe part of the wakif and clearly shows that it 
was meant for tho inainteoaoce of ibo family 
and the dependants. During bis life time the 
Trakif was to have full control over the income 
and use of the property comprised in wakf and 
above all there was no provision made lor the 
payment of tho debts of the wakif: 

Held : that tho wakf was not a bona fide one 
and was invalid ; 1029 All 277 and 1090 All 
462. Foil. 7GC1,2) 

/. iV. Aijgarwal, J. L. Kapur 0,^(1 S. J/. 
Sikri for harish Cltand^iot Appellants. 

Ju fan Gkulam Rasul Khan and Bishan 
Narain for Hespondents. 

JaiLal, J-Inl921 Mohammad Sid- 
diq purchased a a'Srd share iu a property 
situated in Delhi for Rs. 48.000 from 
Dwarka Dish and Ram Singh and in order 

Po price he raised 

Rs. 25.000 by mortgaging the property to 

V * means of a mortgage deed 

at 12 ^ carry interest 

at ^ per cent per annum which was to 

fchrL P'^y'n^nt oi interest for 

three months. Nothing having been paid 

1926 Chuni Lai served him with a law 

defauirt^re Payment and in 

recdn action. .After 

IQQr'^m [. °° 23rd March 

1926 Mohammad Siddiq sold a house 

owned by him for Rs. 1.500 to Mt 

Sughra Jan Then on 29th .April 1926 

he made a gift of another house owned by 

him m favour of Mt. Malak-un-Nisa 

This lady sold this house to Mt. Kulsutii 

Bi for Rs. 15.000. On the same day 

executed another deed of waqf.alal-aulad 

whereby he vested practically the whole 

unencumbered property 1 

na in others after his death with direc! i 


y tions to reptiii* the inopovly out of its 
® income and to pay the halancc for inairi- 
tenauee to his clescendunts iiiui ulher 
3 beneficiaries from ^{Giieraliou ti* ^tonera- 

* tion and provided tliat 

\ If God forbid, luy line of descent I.ec nnv< hk- 
J* tinct and that of the beneficiaries aloo Lecoiuc'. 

extinct the income accruing from tho oulir»,' 
f wakf property afler deducting all tlio expenses 
as stated above should bo spent ou mosrjucs» 
schools and orph.auages and on poor 'lud ocedy 

• persons, etc. 

It uppeiirs that one house -itiil re- 
mained in tlie ownersliip of ifoiuunmad 
Siddiq on this date. Tliis was mortgaged 
by him to Mohaminiid Vasin for Rupees 
1.20U on ‘27tli .April 1937. Cliuiii Lai 
instituted a suit agaiust Mohammad 
Siddiq for recovery of the amount 
duo to him under llie mortgage, Tliis- 
suit was decreed on -iSth March 1927, u- 
pica raised by Moliammacl Siddiq that he 
had paid Rs. 18,000 to Clumi Lai in re- 
duction of the loan was found not to be 
established. A final decree for sale of 
the mortgaged property liaving been 
passed the property was put up to sale 
and It appears that tiie highest bid on 
IGth July 1927. for Rs. 14,UU0 was of 
Chuni Lai decree. holder. This auction 
was held in t.he presence of several per. 
sons. A report was made by the Court 
auctioneers and the sale was continued 
on 21st July but there was an advance of 
only Rs. 200 and that also by the decree.: 
holder. Some objections were raised to 
the confirmation of this sale and on 23rd 
April 19*28 one Abdul Wasiq professed 
his readiness to pay Rs. 15.000 for the 
whole mortgaged property which had 
been sold. With the consent of the 
decree-holder. Mohammad Siddiq. Abdul 
Dasit and one Mohammad Farruq tho 
Court passed an order that the sale shall 
be effected m favour of Abdul Wash; if 

‘‘le manner provi- 
ded m the order failing which the sale in 

Ihlirnr* the 'lecree-holder Chuni Lai 
shall be confirmed. Abdul Dasit not 
having paid the money as undertaken by 

Ch^n ? I ®®«tirmed in favour of 
Chum Lai who tliereupon obtained a per- 

or Mohammad Siddiq 

under the 

U Iff of this decree 

he attached the houses which had been 
ansfoned by Mohammad Siddiq by 

rbovfl documents described 

above Objections were raised by the 
respective alienees to the liability tc 
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•attachnient and sale of these properties 
hut they \\ere disallowed by the esecut- 
ing Court. Consequently suits were in- 
stituted by the objectoi's to establish 
tlieir respective titles to the properties. 
We are concerned with three of these 
suits in these appeals. 

The suit by Mst. Kulsum Bi was dis- 
missed and she has appealed to this 
Court (First Appeal 1117 of 1932). The 
-suit by Mst. Sughra Jan was decreed by 
the trial Court but has been dismissed by 
the District Judge on appeal and she has 
presented Second Appeal No. 1128 of 
1934. The suit by Mohammad Ismail 
and others claiming under the waqf-alaU 
.aulad has been decreed and the decree- 
holder has presented Appeal No. 248 of 
1931. Chuni Lkal decree.holder having 
-died during the pendency of these suits is 
xepresented by his son Hanuman Parshad 
in ail these appeals. The same question 
as involved in all these appeals, that is 
whether the alienations by Mohammad 
Siddiq were fictitious and were made 
with the intention of defrauding his credi- 
tor Chuni Lai. A good deal of discussion 
before us in all the appeals centered 
xound the question of burden of proof. 
The question, however, in my opinion, is 
not so very material in the circumstances 
of this case. But it is admitted that the 
initial burden of proof is on the plaintiffs 
who have been unsuccessful in their ob. 
jections under 0. 21, R. 58, Civil P. C. 
It is however claimed on their behalf 
that the burden of proof must be deemed 
to have shifted to the defendant on their 
ostablishing that the documents, relied 
«pon by them respectively and purport- 
ing to have been executed by Mohammad 
Siddiq, were executed by him. In other 
words it was contended that the plain- 
tiffs had merely to prove their deeds and 
not necessarily the alienations in their 
favour, that is to say, they need not 
prove that the transactions were genuine 
or that they were for consideration where 
they purported to be for consideration 
but that the moment they produced a 
registered sale-deed or a registered deed 
of gift or a registered waqf-nama the 
burden was shifted to the defendant to 
prove want of consideration and an inten- 
tion to defraud the creditors on the part 
of Mohammad Siddiq. There is some 
authority of the Allahabad High Court in 
support of this contention, but I must 
follow the judgment of their Lordships 


of the Privy Council in 35 C W N 324 
(l). A perusal of the notes of arguments 
of counsel in that case shows that the 
question of burden of proof was argued 
before their Lordships and their Lord- 
ships held that a plaintiff in such cases 
must establish that tliedeed in his favour 
was bona fide and was intended to pass 
the initial interest in the property in his 
favour. In 12 Lah 763 (2), Harrison and 
Tek Chand, JJ., following the Privy 
Council case mentioned above observed : 

II 1 $ settled law that in a suit under 0. 21, 
R. G3, Civil P. C-, onus lies upon the plainlifi, 
who bad unsuccessfully objected before the 
executing Court, to establish both consideration 
and good faith for the transaction on which he 
relies. 

In the present case, in my opinion, the 
plaintiffs have failed to establish the 
genuineness of the transactions in their 
favour. On the other hand the decree- 
holder has succeeded in establishing that 
they were not genuine and were effected 
to defeat him in recovering the money 
due to him under his mortgage and were 
therefore fraudulent. Kulsum Bi appel- 
lant claims to derive her title through 
Mst. Malak-un-Nisa. Mst. Malak-un-Nisa 
in her turn claims title through a deed of 
gift executed by Mahomad Siddiq on 29th 
April 1926. The trial Judge is of opinion 
that this deed of gift was fictitious and 
the sale deed in favour of Mt. Kulsum Bi 
also was a fictitious document, as no con- 
sideration was really paid though there 
was a show of passing of consideration on 
two occasions in the presence of the 
Sub-Registrar. Mt. Malak-un-Nisa is a 
daughter of Mahomad Siddiq’s wife’s 
sister and the deed of gift of property, 
which is alleged to have been sold soon 
after for Rs. 15,000, was made in her 
favour in lieu of past services and in 
order to enable her to maintain herself 
out of the income of the property. A con- 
dition was added in the deed that the 
donee was entitled to sell the property. 
The learned trial Judge is of opinion that 
this condition has been altered in the 
deed and that the alteration further 
strengthens the suspicious nature of the 
transaction. There is no doubt that the 
alteration is of a suspicious nature. 
Neither Mt. Kulsum Bi nor Mt. Malak- 
un-N i sa have gone into the witness box 

1. Mahomad Ali Mahomad Khan v. Mt. Bis* 

millah Begam, 1930 P C 255=128 I C 047=35 

0 \V N 324 (PC). ^ _ 

2. Janki Das v. Gulzar, 1032 Lah 174—131 I v 

883=12 Lah 703=32 P L R 360. 
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to prove the genuineness of the sale in 
favoor of Mt. Kulsom Ri. It has not been 
shown from where Mt. Kulsum Bi got 
the money to pay for the purchase price. 
Mahomad Siddiq has not given evidence 
as to the circumstances and the reasons 
■why he made a gift of such a valuable 
house to Mt. Malak-iin-Nisa. The fact 
that the gift was made soon after a big 
creditor of Mahomad Siddiq had made a 
demand for money due to him further 
supports the conclusion of the learned 
trial Judge. 

Great stress was however laid on be- 
half of the appellants'— and this matter is 
common to all the appeals — that the value 
of the mortgaged property exceeded the 
amount due to Chuni Lai under the mort. 
gage deed. This contention is based on 
a report of a Commissioner who was ap- 
pointed by the Court when the mortgage 
suit was instituted by Chuni Lai against 
Mahomad Siddiq. On the institution 
of that suit the plaintiff alleged that 
the value of the mortgaged property 
was not sufficient to satisfy the mortgage 
debt and that the defendant was attempt, 
ing to alienate his other property ; he 
therefore applied that the defendant be 


testrained from alienating it as otherwise 
he would not be able to realize the 
amount due to him. A Commissioner was 
appointed to ascertain the value of the 
mortgaged property and he reported that 
It was Rs. 53,000 in round figures. This 
included about Rs. 17,000 costs of the 
structures on the land. The land was 
valued by the Commissioner according 
to the sale deed in favour of Mahomad 
Siddiq 10 1921. He made no indepen- 
dent enquiry as to the value of the land. 
The senior Sub-Judge on receipt of the 
report rejected the application for in- 
junction. It is claimed that this report 
shows that the value of the mortgaged 
property was more than the amount 
due to the mortgagee and therefore 
there could be no intention to defraud 
the creditor.mortgagee when Mohammad 
Siddiq transferred his properties. It is 

Siddiq paid 

Es. J8.000 m 1921 for this land but it is 
established on the record and it is a 
matter of common knowledge that in 
lyn prices of property in Delhi and 
ether towns were at the .highest and. 

1923andconti. 

nued to do so for many years aubse- 
4U0ntly. The best proof of this fact is 


that in two auction sales the highest 
bids were Rs. 14,000 and Rs. 11,200 res- 
pectively and those by the decree. holder 
and that in the beginning of 1028 the 
judgment-debtor was prepared to allow 
the property to be sold for Rs. 15,000 
and the proposed purchaser did not pay 
even this amount. In my opinion there- 
fore the value of the mortgaged property 
was not sufficient to pay the mortgage- 
debt and Mohammad Siddiq was aware 
of this fact : his subsequent conduct in 
transferring the whole of his property 
gratuitously and ostensibly otherwise 
also is an indication of the same fact, I 
have stated above that the alienations 
were effected by him soon after receipt 
of notice of demand from the mortgagee. 
The circumstances, in my opinion, leave 
no doubt that his motive was to save the 
property from bis creditor. 

The gift in favour of Mt. Malak-un- 
Nisa was a fraudulent transaction and 
the sale.deed by her to Mt. Kulsum Bi 
was a fictitious document. Out of 
Rs. 15,000 consideration for the sale, 
Es. 6,000 was alleged to have been paid 
as earnest money in front of the Sub. 
Registrar when the receipt for the 
earnest money was registered, a tran- 
saction which in itself is an unusual 
one, and Rs. 9,000 is alleged to have 
been paid at the time of the regis- 
tration of the sale-deed. It is true 
that there is no evidence that this 
money was actually returned to Mt. 
Malak-uo-Nisa but the absence of the 
two ladies from the witness box makes 
the whole transaction a highly suspici- 
ous one. In my opinion the conclusion 
of the trial Judge is correct and I would 
dismiss the appeal of Mt. Kulsum Bi 
with costs. As to the sale in favour of 
Mt. Sughra Jan it would be observed 
that no consideration was paid in front 
of the Sub-Registrar. It was recited in 
the sale-deed that the consideration had 
already been received by the vendor 
Mohammad Siddiq. Mt. Sughra Jan is a 
relation of the vendor. The deed was 
executed soon after the notice and the 
District Judge finds that possession did 
not pass to the vendee. The fact that 
Mohammad Siddiq and Mt. Sughra Jan 

did not go into Clie witness box makes 
the^ transaction a suspicious one. There 
IS, in my opinion, no force in this appeal 
cither, and I would dismiss it with costs. 
As to the appeal by Hanuman Parshad 
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against tlie decree of tl)e Additional 
Subordinate Judge upholding the wakf- 
alal-aulad there is no contention that the 
wakf was invulid under the pr )vision3 of 
Maiioinedan law. The only 'ine.'.tion he- 
fore us is wliether it was a hona Tide 
transfer or wliether the motive of Moh- 
ammad Siddiq was to protect tlie pro- 
perty from his creditor Chuni Lai. As 
lield by Suiainian and Kendall. JJ., in 
All 277 (3) under the ilahomcdan 
law itself no person can make a wa<if of 
his entire property without making ar- 
rangement for the payment of his debts. 
The provi.sions of S. oi do not in any 
way infringe any rule of the sulistantive 
Mabomeilan law. The same opinion was 
expressed by Sulaimin, C. J..and Sen, J., 
in 62 .Ml 7 lO (4). In the present case, 
it is true, Mohammad Siddni did not 
make a wakf-alal-aulad in respect of the 
entire property owned by liim hut the 
property which was left in his possession 
was of very small value as it was mort- 
gaged for its. 1,201J in therefore it 

may bo assumed that the wacif comprised 
practically the whole of the property 
ithen owned by him and thesame principle 
would apply to such a case as wasapplied 
by the Allahabad High Court to the trans- 
fer of the entire property by a person 
who owes money to other people, Moh- 
ammad Siddiq did not give any evidence 
•in support of his case that he had made 
a bona hde waqf-alal-aulad. The terms 
of the waqf can legitimately be consi- 
dered in deciding the question of his 
motive in making the wakf. There is no 
condition such as is usually found in such 
jdocuments showing any pious intention 
^of the waqif except the maintenance of 
Ihis family and dependents. The entire 
'profits are to be divided among his heirs 
laccording to their shares under the 
iMahotiiedan law. During his lifetime 
Mohammad Siddiq has full control over 
the income and its use. No provision is 
[made for the payment of his debts. The 
jother considerations mentioned above in 
'respect of the two alienations apply to 
^this transaction also. In my opinion 
there can be no doubt that the deed of 
Iwakf was executed by Mobammad Siddwj 
• not with any pious object but with the 

3. Ahmad Husain v. K.allu Mi.aa Sajbi firm. 
l‘J29 All •277=117 I C 07=19-29 A I, J 4G0. 

4. Bismilla Begum v. Tabsin .•\li Khan, 1930 
All 402=124 1 C 7-22=52 All 710=1930 A L J 
010 . 
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object of saving the property from sale 
at the in.stance of his creditor and conse- 
quently the w.iqf not being a bona fide 
one but effected to defraud his creditor- 
is invalid and must be set aside. 

It, however, appears that in para. 12- 
of the deed be set aside a vacant plot of 
lan<l measuring one hundred standard 
yards for the construction of a mosque 
and it appears that a mosque has been 
constructed on it and there is evidence 
on tlie record that it is used by the pub- 
lic for prayers In my opinion this land 
moasuiing ono liundred yards with struc- 
tures thereon should be deemed to be 
wiiqf property not necessarily under the 
wakf-alal-aulad but otherwise by virtue 
of actual dedication thereof to a religi- 
ous purpose. I would therefore accept 
the appeal of Hanumau Parshad and dis- 
miss the suit of Mohammad Ismail etc.,, 
with costs throughout except with re- 
gard to llie land measuring one hundred 

vards and structures thereon as des- 
• 

cribed above. 

Coldstream, J.— [ agree. 

S.K. Order accordingly. 
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Tek Chand and Din Mohammad, JJ. 

Piara Mal and others — Defendants—" 
Appellants. 

V. 

Sham Da^ — Plaintiff and another 
Defendant — Respondents. 

First Appeal No. 2233 of 1928, Decided 
on lOlh .\pril 1934, from preliminary 
decree of Sub. Judge, 1st Class, .-Amritsar, 
D'- 6th June 1928. 

(a) Cosli— Assignee of equity of redemp- 
tion not pftyins mortgagee but putting oft 
payment on flimsy excuic* but making pre- 
tence of rcadinesi to pay money — No suff>' 
cient funds to pay at time of making io*^ 
called offers— Held he was liable^ to poy 
costs incurred by mortgagee in suit to en- 
force mortgage. 

Where an assignee of the equity of redeoap' 
lion l/fied to put off payment on all kinds oi 
tlimsy excuses* taking care on each occasion to 
make a pretence of bis readinefts to pay the 
mortgage money and as a matter of fact he d 
not at the time of making these sc-calJea 
offers, have sufficient funds at his 
make the payment as a result of 
zDOflgagoe had to file a suit: ^ j 

JJcUl : that the assignee was liable to pay 
costs of the mortgagee. 

(b) Civil P.C., (1908), O. 24, R 3 -Defend- 
ant depositing money in Court but stipuJa 
ing imposssible conditions cannot escape 
payment of interest from date of deposit. 
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Whero tbe defeDoant deposits tbe amoant is 
■Gonrl but stipulates such conditions as will 
make pininiifl unable to get payment and is 
thus himseli responsible for noD-paymeoC to 
plaintiff, ho cannot escape payment of intciest 
irom date of such deposit. Aud 0. 24. R. 3. has 
no application to such a case. (P TSClj 

J. G. Sethi — for Appellants. 

C, Mahajait and Charanjiva Lai 
jiggancal — for Bespondeuts. 

Tek Chand, J. — This appeal arises 
out of a suit by a mortgagee against the 
assignee of the eijuity of redemption for 
recovery of the amount due on foot of 
the mortgage. The only points raised 
are whether the lower Court was riglit 
in ordering the defendant-appellant to 
pay the costs of the plaintiff-respondent 
in that Court and in making the plaintiff 
pay interest on the principal mortgage- 
money for the period during which the 
suit remained pending. The relevant facts 
are that on 11th July 1921 Mehr Chand. 
defendant 1 , mortgaged a certain shop 
situate in the city of Amritsar to Sham 
Das plaintiff for Rs. 6,000, bearing inte. 
rest at eleven annas per cent per 
mensem. The mortgage was with pos- 
SMsion, and it is common ground between 
the parties that on the date of tbe mort. 
gage the mortgagee entered into posses. 
Sion and let the property to certain te 
nants, who executed rent-deeds in his 
^vour. About six years later, on 8th 

"’ 0 ‘‘‘ 8 «ged property 

Mas sold in execution of a decree, which 

had been obtained by a third party 
against the mortgagor Mehr Chand, and 

(defendant 2) 

appellant, subject to the plaintiff's mort 
^ssion of the property was with the 

mortgagee, but the auction.purchaser 

off the plain. 

tiff or obtaining his permission managed 
to take posseesioa in hie abseo", Xt 
rent deeds executed in his own (avour bv 
the tenants. Having thus obtained this 

ferer:“to' “» "‘u 

s u. ™°^tgagee. Who is a re 

G-daspnr di" 
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trict. came to Amritsar more thrn once 


P’^yment. but the defendant 
plaintiff' ^ frivolous excuses. The 

■"'thont eueeees. Nothing having be- 


paid, he brought a suit fnr recovery of 
Bs. 6,64o on 8th November 1927. Tlie 
trial Court decreed tlie suit on 6th .June 
1928 for Es. 6,330 with fiitiire interest 
at the contract rate, and allowed propor- 
tionate costs. 

On appeal it has been urged by Mr. 
Sethi that the plaintiff should not have 
been allowed costs of the suit. Counsel 
has urged that the defendant was all 
along ready and willing to pay tlie amount 
due to tiie plaintiff, provided the latter 
delivered to him all the “papers” relat- 
ing to the mortgage and that ns tlie plain- 
tiff failed to do so, the amount due was 
not p.iid to him. In my opinion this 
contention is not supported by the cor- 
respondence between the parties or the 
evidence produced at the trial, which we 
have carefully examined with the help of 
counsel. I agree witii the lower Court! 
that the defendant. appellant having un-' 
lawfully dispossessed the pkintiff'’from 
the property, which had been in his pos- 
session since 1921 in accordance with the 
terms of bis mortgage, tried to put offi 
pa>ment on all kinds of flimsy excuses,' 
taking care on each occasion to make nl 
pretence of his readiness to pay the' 
mortgage money. As a matter of fact, as* 
IS clear from his account with the Punjab! 
National Bank as well as his own bahis,^ 

of making these 

so-called offers . have sulScient funds at 

nis disposal to make the payment. It is 
also clear that the duration of the trial 
jvayjrolonged unnecessarily by the de- 
fendant raising numerous pleas] which he 
was unable to substantiate. I hold that' 
the defendant was rightly ordered to pay 
to the plaintiff his costs of the suit. 

The second question relates to the 

ZH has been 

decreed on account of interest on the 

mortgage money for the period durbg 

Mhich the suit remained pending in the 

actual ^efen^ant 

actually deposited m Court Es a.3‘Sl 8 
or paymoot to the plaint ff a„d urges 

should not have been tl 
owed Jo the plaintiff after that date, as 

If 1 1? At the time 

^ hoM-ever the de- 

fendant clearly made it a condition, that 
t^he amount should not be paid the 

£d Pi-oduced the mortgage 

mortgage tvansaction-, which •were With 
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him. The plaintiff had maintained in 
the course of t lie correspondence, which 
had preceded the suit, that the only 
documents in his possession were the 
mortgage deed and some rent-deeds exe- 
cuted by tenants during tlie currency of 
the mortgage. All these documents he 
bad filed with the plaint, when he had 
stated once again that he had no other 
documents with him. In spite of all this, 
the defendant insisted that there were 
"other papers" with the plaintiff and 
stated that the amount deposited by him 
should not be paid to the defendant 
until these papers had been produced. 

An issue was accordingly framed on 
this point, but at the trial it was not 
shown what other papers the plaintiff 
had with him, which he should have pro- 
duced. Indeed when the defendant was 
questioned about this point, in the course 
of his examination as a witness, he ad- 
mitted that he had no knowledge of any 
•such documents. It follows therefore 
that it was the defendant himself, who 
was responsible for the non-payment of 
the amount deposited by him in Court to 
the plaintiff, and be has himself to thank 
if his money remained without interest 
pending the decision of his pleas. Under 
the general law, as well as in accordance 
with the terms of the mortgage deed, the 
plaintiff was entitled to interest till the 
date of actual payment to him, and in 
the circumstances there seems to be no 
reason why it should have ceased to run 
from the date of the deposit, when the 
plaintiff' was anxious to receive it and 
bad in fact applied for its payment, but 
it was the defendant who insisted that it 
should not be paid until the termination 
of the trial. The rule laid down in 0. 24, 
R. 3 has no application to these facts, 
and I have no doubt that the decision of 
the learned Subordinate Judge on this 
point is quite correct. The appeal fails 
and I would dismiss it with costs. 

Din Mohammad, J- — I agree. 

K.s. Appeal dismissed. 
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Coldstream and Jai Lal, JJ. 

Bam Plaintiff— Appellant. 

V. 

{Firm) Bam Chand.Tiralh Bam and 
offers— Defendants— Respondents. 

First Appeal No. 1932of 1933, Decided 
on 13th June U35. , . 

(•) Partnerihip-Dmolution— Firm cannot 

become parlocr in another /Irm-Suit lor 
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dissolution — Declaration of partners mad^^ 
Suit can proceed though originally plaintiff 
described themselves as firm. 

A tirm is not a legal eotity or in 'person' cap* 
able o! becomiog, as a firm» a partner in soother 
but once a declarsUon of partners has been 
made under O. 30, K. 2, Civil P. G. a suit lor 
dissolution can proceed although the plainiifls 
bad, in the first instance, described themselves 
as a firm : Casf Into discussed. (P 79 0 2) 

(b) Partnership — Partnership suit in name 
of firm can lie— Shares of partners can be 
determined in such suit. 

A firm is nothing but an association of indivi* 
duals; therefore a partnership suit instituted in 
the name of a firm can lie. There is no reason 
Vfhy in such a suit two or more individuals 
should not be allowed to have their shares se* 
parated in one lump if they so desire. 80 C 1] 

(c) Partnership — Suit for accounts^Preli* 
roinary decree — Court may determine ac* 
counting party— Court may instruct to faci* 
litate and regularise account. 

It is DO doubt desirable that the Court pass* 
iDg a preliminary decree for taking of accounts 
should decide who is to bo the accountiDg party. 
But it is open to a Court to give instructions at 
any time to facilitate aud regularise the taking 
of accounts. 80 C U 

J. G. Sethi and Af. L. Sethi — for Ap- 
pellants. 

Bixdri DdS and D, R, Sdtohney~toT 
Bespondents. 

Judgment. — Bam Singh, defendant 1 
in the suit, from which this appeal arises, 
contracted with the military authorities 
on J9th September 1928, for the building 
of afortatThallin the North-West Fron- 
tier Province. He was joined in part- 
nership by defendants 2 and 3 Gobind 
Bam and Banka Mai and the three 
worked together as “Bara Singh contrac* 
tor.’* On 27th May 1930, the firm Tiratb 
Bam-Bam Chand joined with Bam 
Singh contractor’* for the purpose of the 
contract. A formal deed of partnership 
was executed by Bam Singh, Gurditta 
Mai (as manager of the firm Bam Chand) 
Tirath Bam, Gobind Ram and Banka Mai. 
On 29th March 1932, a suit was insti- 
tuted by the firm Tirath Ram*Bam 
Chand against Ram Singh, Banka Mai, 
Gobind Earn and one Makhau Singh 
(against whom the claim was dropped du- 
ring the course of the proceedings) for 
dissolution of partnership and rendition 
of accounts in the Court of the Subordi* 
cate Judge, First Class, Rawalpindi. The 
suit was contested by the defendants 
other than Makhan Singh on numerous 
grounds of which it is only necessary, 
for the purposes of this judgment, to 
mention only one, namely, that the suit 
as framed could not proceed because a 
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firm, as such, could not be a partner in a 
firm and therefore could not sue for dis- 
solution of partnership and rendition of 
accounts. The Subordinate Judge over- 
ruled this plea and granted the plaiutiffs 
a preliminary decree directing that the 
partnership stood dissolved as from 31st 
March 1932, and specifying the share of 
the plaintiff firm to be 6.16th. It may 
here be mentioned that in response to a 
demand made under 0. 30, R. 2, Civil P. 
C., the plaintiffs firm Ram Cband-Xiratb 
Ram, bad declared the name of the per- 
sons constituting their firm to be Tirath 
Ram-Gurditta Mai, Mani Bam, Jamna 
Das and Jetha Nand. 

Against this decree the defendants 
have filed the appeal which is pressed on 
the grounds that the learned Subordinate 
Judge erred in law in holding that a firm 
is competent to sue as a partner of a 
firm, that bis judgment is improper be- 
cause be has not decided who was the 
accounting party, and that he was wrong 
in fixing 31st March as the date of the 
dissolution of the partnership. In sup. 
port of his first contention that a firm 
cannot maintain a suit for dissolution 
of partnership appellant’s counsel has 
60 Cal 549 (1) and 55 Cal 661 (2) 
124 I C 19 (3) and 140 I C 760 (4). The 
first of these judgments was in a case 
where the plaintiff had sued for a dis- 
solution of partnership, one of the defen- 
dants being Johar Mai and Man Mull who 
were sued as a firm. In defence it was 
pleaded that these persons were not a 
firm and that as Johar Mull and Man 
Mull had not been joined individually, 
the suit was not maintainable inasmuch 
as all the members of the firm had not 

Zf T “ a fact 

that Johar Mull and Man Mull were not 

Mull had been sufficiently described in 
the plaint and were patties to the suit. 

ao'tAf,^if - of a part- 

It 15 neither a legal entity nor a^ person 

■lolSMbSl W8=105 


— A firm name id truth is merely a descriptioa 
of the iodividuals who compose the firm. ' 
These observations were quoted with 
approval by a Division Bench of the Cal- 
cutta Court in 56 Cal 551 (2). That was 
not a partnership suit, but one brought 
in the name of a firm to recover money 
on tlie basis of a promissory note exe- 
cuted in favour of one member of the 
firm. It was held that although a firni> 
is not a person or entity, the suit could 
not be thrown out on the mere groundi 
that the bolder of the promissory note' 
was not the plaintiff firm, having regard' 
to the fact that 0. 30, R. 1, sub-R. (i),. 
Civil P. C., provided a short method of 
describing the several partners if they- 
wisbed to sue and therefore, all the part- 
ners might be taken to have been speci- 
ficallv stated in the plaint. In 124 I C 
19 (3) the plaintiff was the daughter of 
a Hindu, who, along with other mem- 
bers of his family, owned a five anna 
share in the factory. She sued for a de- 
claration of her ownership in the factory 
and for profits. Dealing with a proposi- 
tion that the father's family was a part- 
nership within a partnership, the learnedi 
Judges of the Allahabad Court remarked) 
that this was a very peculiar view of law 
and held that the owners of the five anna, 
share could not be regarded as forming a 
separate partnership and that there was. 
only one partnership owning the whole- 
factory. That a firm cannot be n partner 
of another firm and that participation in. 
another firm by a firm is participation by 
its partners in its individual capacity was 
apiD noticed by Sulaiman, C. J.. and. 
Mukerji, J in 54 All 846 (5) and by a 
Divi^oq Bench of this Court (Addison, 

C.R. No. 34 

of 1934 (6). 

In view of these pronouncements it 
must he held to be settled law that a 
firm IS not a legal entity or a “person” 
capable of becoming, as a firm, a partner 
m another firm. There is at the same 
time equally good authority for holdingl 
that once a declaration of partners has^ 
been made under 0. 30. R. 2, Civil P. C 1 
a suit for dissolution can proceed al-' 
though the plaintiffs had. in the first! 
instance, described themselves as a firm.i 
it IS not disputed that the persons de-i 
^red were partners at fhn 

Madan Qopal, 1933 All 77 
« 0 890=64 All 846=1932 A L J 999. 

IsSSh K' O' I"oo»«'tox.. 
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cauPC of action acci'ued and that in i»art- 
nership witli eacli other they claimed a 
share in the lirni Ram Chand-Tirath 
Ram. They couhl, therefore, come for- 
ward togetiier under the provisions of 
0. 30 and describe themselves by their 
firm name. As their names had been 
disclosed, llie suit proceeded in accord- 
ance with the provisions of R. 2 (3) of 
that Order both in form and substance 
as if they liad come into Court as plain- 
tiffs individually. The question whether 
a suit for partnership accounts can he 
maintained by a hnn came before the 
Calcutta Court in 140 I C 750 (4) and 
from the jud^tmeut of Ameer Ali, J., it 
would appear that objections were raised 
similar to tho'^e taken by api)ellants 
counsel here. The learned Judge, while 
conceding that a tirm is nothing but an 
association of individuals, found in this 
principle no obstacle to a partnership 
'suit instituted in the name of a firm. In 
this view, the only question that arose 
jfroro the fact that the suit was so insti. 
luted was what were the shares of each 
jpartiier individually. We can see no 
'difliculty liere, for there is no reason why 
■two or more individuals should not be 
allowed to have their shares separated in 
'one lump if they so desire. Applying this 
reasoning to tlie present case, we find no 
force in the first contention urged. 

It is no doubt desirable that the Court 
passing a preliminary decree for the 
itaking of accounts should decide who is 
■to be the accounting party. But it is 
open to a Court to give instructions at 
any time to facilitate and regularise the 
'taking of accounts and in this case \se 
are informed that the Subordinate Judge 
lhas struck an issue on the point and is 
deciding the matter. There is, therefore, 
no necessity for interference at this stage 
because the lower Court omitted in the 
first instance to conclude the dispute on 
this point. As regards .the date of dis- 
solution counsel agree that all transac- 
tions found to have been taken in good 
faith for the purpose of the partnership 
now dissolved up to the time the work 
was completed should be taken into ac- 
count for a final settlement of the claims 
of all the parties. A direction to this 
effect will be added to the decree. Other- 
wise the appeal is dismissed. Wo make 
no order as to the costs of this appeal. 

s T> Appeal dismissed. 
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Rangi Lal and Monroe, JJ. 

Khair .ili Shah and another — Defen- 
dents — Appellants. 

V. 

Imam Shah and others — Plaintiffs — 
Respondents. 

Second Appeal No. 2133 of 1930, De- 
cided on 29th March 1935, from order of 
Dist. Judge, Sialkot, D - 25tb August 
1930. 

Cuitom (Punjab)— Adoption— Sayadi, 

Among the Sayads of village Kolli Khadam 
Shah in Tahsil Pasrur of the Sialkot district 
the adoption of daughter's son is not valid by 
custom in tbc presence of collaterals of the 
third degree. fP8l0 2) 

Baikal Ali — for Appellants. 

Malik Zlohammad Amin — for Respon- 
dents. 

Rang! Lal. J. — This judgment will 
dispose of Second Appeal Nos. 2133 and 
2160 of 1930. The only point for, deoU 
sion is whether among the Sayads of vil- 
age Kotli Khadam Shah in Tahsil Pasrur 
of the Sialkot district the adoption of 
daughter's son is not valid by custom in 
the presence of collaterals of the third 
degree. The initial onus of proving the 
alleged custom was undoubtedly on the 
adopted son. The entry in the riwaj-i- 
am of 1865 is "that a man could adopt 
his brother's son and in his absence a 
daughter's son or sister s son or a colla- 
teral's.” In the riwaj-i-am of 1892 the 
relevent entry is as follows : 

Varving answers were given by the diBeront 
tribes'but they all agree that an adoption must 
be within the clan from the near collaterals. 
Failing them in tbc third degree, a daughter s 
son can bo adopted, and in his absence one ot 
the agnates up to tlic third degree in the des- 
cending lino. The Jats of the Baya Tahsil any 
that when there is none fit for adoption from 
among the agnates in the third degree the 
adopter can adopt a daughter's son or a person 
of different tribe. The residents of Zafarwai 
Tahsil say that the adopted should 
the agnates of the adoptor, those within Ino 
third degree having the first clairn; and 
that a daughter’s son can in no case be adoptee, 
and that if there is no collateral the adopted 
should be of the same clan as the adoptor. ah 
tribes of the Daska Tahsil say that in default 
of collaterals a daughter’s son can 
opted without any regard being had to ine 

cUn. 

The village of the patties to this case 
was then in the Zafutwal Tahsil and 
therefore according to the above ® 
daughter's son .could in no case 
adopted. The preface to the Biwaj-i-a® 
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liowerer, shows that the Sayads were not 
•coDsnlted at all during the inquiry. The 
-entry is therefore of no value as a record 
•of the customs of that tribe. In the latest 
Biwaj-i-am (1916) the relevant entry is 
las follows : 

.An agaate or a daughter’s sod or daughter's 
grandson or sister's sod or sister's grandsoa 
may be adopted but near agnates have pre- 
rferentia) claim as compared with the descen- 
•dants of daughters or sisters. A great many 
Jats and Bajputs deny that a sister's or daugh- 
ter’s son can be adopted in the presence of any 
collateral. Among Arains, Awans and Kakkezais 
a daughter's son can be adopted even in the 
presence of a brother’s son. The adopted son 
need not necessarily be of the same tribe or got. 

It is clear that this sotry-divides col- 
laterals into three categories. 1, a brother’s 
•son or sons 2, near agnates; and 3, all 
others. In^ the entry of 1865, the word 
^bradarzada’ has been used and its literal 
■meaning is brother’s son. There is no 
■force in the contention that brother 
might also naean cousin. It is true that 
the word bbai’ bas been loosely used for 
a first cousin in some places, in the later 
Siwaj-i-am, but there are no grounds for 
bolding that the word ‘bradarzada’ in the 
•entry in_ question was intended to include 
cousin s son. It would thus appear that 
"there is a conflict between the entries of 
1865 and 1916. According to the earlier 
entry, a daughter’s son could not bo 
adopted in the presence of a brother’s 
eon, but according to the later entry, a 
daughter's son could not be adopted even 
in the presence of near agnates. There 
IS no doubt that collaterals of the third 
degree must be regarded as hear agnates, 
because they are only one degree removed 
from a brother’s son. The authority of 
this entry, is however considerably weak- 
•ened by the following remarks made by 
■the author m the preface : 

^oUowihg statement gives the population 

it was proposed to 
consult with regard' to this oompUatior but 

attend in 

in sufficient numbers, while the 
•attendance of Brahmans, Quiare Eftmhnl.o 

Sthanf ^ d‘ TsEkhans, Mughalsi 
Bathes and Sayads was also very meaere 

Jats. Bajputs. Ata.ns and Awans were pre^ai 

^ large numbers and it might aafelv be baM 

dominant agricuUnwl tribes 



4k\a w cne answers to 

» Statement which shows . 
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population of the district. They are 
certainly not an "essentially agricultural" 
tribe. It would appear that the only 
entry in favour of defendant is that of 
1865, but the value of that entry has, 
been considerably lessened by t he sub. 
sequent entries. Apart from this entry, 
there is no evidence in support of the 
custom relied on by the defendaut. The 
witnesses who appeared on his behalf 
were not able to cite a single instance in 
which a daughter's son had been adopted 
in the presence of collaterals in the third 
degree. The judgments, of which copies 
have been placed on the record, all 
relate to Jats and are strictly speaking 
not in point. So far as Jats are concerned, 
there are numerous published cases iu 
which it has been held that the adoption 
of a daughter’s son is nob valid. Accord- 
ing to the Riwaj-i-am of 1865, the custom 
of the Jats and the Sayads was the same 
on this point. If those entries correctly 
represented the then prevailing custom, 
it is clear that the Jats have since then 
modified their custom and there are no 
particular reasons why the Sayads who 
live m the same locality should not 
have made a similar modification. Any- 
how, the defendant on whom the onus lay 
failed to prove that his adoption was 
valid by custom. There was no other 
point argued before us, I would therefore 
dismiss both the appeals with costs. 

Monroe, J.— I agree. 

Appeal dismissed. 

A. I. R. 1936 Lahore 81 

Addison Aq. C. J. and Din 
Mohammad, j. 

Plain- 
tiffs Appellants. 

V, 

Defendants— Respondents. 

Patent Appeal No. 69 of 1935, 

Decided on 19th July 1935. from decree 

JunB^193?'^*' 28th 

disclosed an ucoquivocal intention on 
in elu LM**® ‘sstaior to dedicate the pcopMtV 

nUvonuw® the Muslim oommS , 
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Held, that the object ol the waqf was not 
only definite and philanthropic hut also chari- 
table. Hence .a valid w.aqf w.is created by the 
will: 1924 All 223. B.l on-. 7.=) P R 1907; 78 
r P, 1912; 23 Bom 725 (P Cy. 1929 Bom 127 and 
1931 Sind 76, U‘ 62 C 2 . P 83 C l) 

(b) Evidence— Admissibility— Document in 

two parts— One admissible and other not — 
—Document cannot be rejected as a whole. 

Where .i document consists of two separate 
parts, one of which is admissible and the other 
inadmissible, the document cannot be rejected 
as a whole. tP83Cl] 

(c) Will— Revocation— Property dedicaleid 
to wakf by will— Subsequent gift of bis 
properly by testator- Wakf property not in- 
cluded in gift— Gift cancels only part of wil( 
dealing with non-wakf properly— Untouched 
part comes inoperation on testator'* death— 
Hence will could not be left out of consi- 
deration. 

A wai|if by, means of his will created a waqf 
in respect of a certain property belonging to 
him. Later on he executed a deed of gift in 
favour of his nephew in respect of his property 
hut therein he did not mention the property 
which was dedicated to the w.iqf. 

Hfhl. that the deed of gift did not cancel the 
will in toto but merely revoked that part of 
it which dealt with property other than wakf 
and that the testator’s death at once brought 
that part of the will into operation which bad 
been left untouched in the gift and therefore 
the will could not be left out of consideration 
in deciding the extent of the waqf property. 

1 1* 83 C 2] 

Jinrkat for Appellants. 

Mohd. .Vontr— for Respondents. 

Judgment.—This is a Letters Patent 
Appeal from the .Tiulsment of Aglia Hni- 
der. J-, dated 18th March 1935. reversing 
that of the District Judge dismissing the 
defendant respondents’ appeal. 

The sole question is, wlieather a cer- 
tain property left by one Fazal Hussain 
is wuqf as claimed by the Muslim commit, 
nity of Amritsar whose representatives 
were the plaintiffs in the original suit and 
are now tlie appellants before us. The 
learned Judge has decided against the 
appellants on two grounds: (l) if the 
rely on the will of Fazal Hussain dated 
27th June 1920, the wa«if is void on 
account of uncertainty; and (2) if they 
seek assistance from the rent deed dated 
28th April 1923, the document is in- 
udmissil)le for want of registration. 

We may say at once that the decision 
of the learned Judge cannot be main- 
tained. 

Taking the will first, we find that 
there is an unequivocal intention on the 
part of the testator _ to dedicate the 
property in suit, to rafah-i-am ahl-i- 
Islam shadi wa gbami’ which literally 


translated means for the benefit of th®- 
Miislim community on the occasions ^ 
their rejoicings and mournings. This U 
neither indefinite nor vague. Nob only 
the community to be benefited is sped, 
fied l)y lliis phrase but the object of 
the dedication is also well-defined. Anv. 
one who is acquainted with the social 
life of the Punjab Muslims knows full 
well what the words in the will import 
and to what occasions they refer. Among, 
the class of people to which the found- 
er of the waqf l)elonged, on the occasion 
of every funeral, members of the brother, 
hood assemble for some days after the 
obseiiuies ar(j over and friendly visitors 
pour in all tliese days for condolence. 
Similarly, on the occasion of every 
marriage especially that of a female rela- 
tioii, marriage processions have to be 
feasted and entertained. In a town 
like Amritsar, wliere the population is- 
congested and the people can hardly 
find room enough for themselves in their 
small houses, funeral or marriage parties- 
cannot be lodged there. It is a 
real need to have a place reserv- 
ed for such occasions wliere the 
residents of a Mohalla or a town 
belonging to a certain community may 
find accommodation and this want is felt 
by the rich and poor alike. Any public- 
minded man, therefore, who provides- 
such a place does a real service to the 
community. The object of the waqf is 
not only definite and philanthropic but 
also charitable. ‘'Charity’’ as popularly 
defined means any act of kindness and 
benevolence’ especially ‘that which is 
given in benevolence to the poor and 
where rich and poor are benefited alike, 
it cannot be argued that the object is not 
charitable. ‘Love towards our fellow 
beings’ is considered to be the basic prin- 
ciple of charity and that feeling is dis- 
played in abundance in the case of the* 
gift before us. 

We do not consider that the authori- 
ties relied on by the respondent render 
him any assistance, as they proceeded on 
their own facts and the objects of the 
waqf there had been described indifferent 
terms. In 75 P R 1907 (l), the bequest 
was for such charitable objects as the- 
trustees should think proper or for such 
purposes as may bring eternal bliss for 


1. Shahab-ud-din v. Soban Lai, (1907) 75 P R- 
1907=168 P L R 1908=139 P W B 1907. 
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the testator. Id 78 P R 1912 (2), the 
object of the trust was ‘dbaraiDarth.’ 
Similarly in 23 Bom 725 (3), the bequest 
\vas for '(lharara’. In 116 I C 2'12 (4), 
the bequest was for 'khairat'. In 130 
IC 556 (5), the bequest was for ‘kbairati’ 
works. These terms were no doubt vague 
and uncertain, and the ‘waqfs’ were 
rightly disallowed; but, the object of the 
trust before us is as definite and certain 
as it could be. In a much weaker case 
than this where a dedication of a portion 
of a oian's property had been made for 
the reading of fatiha and for amur-i* 
khair' (charitable purposes) including the 
maintenance of poor relations and de- 
pendants, it was held by a Division Bench 
of the Allababah High Court that the 
waqf was valid according to Mahoznedan 
Law: 45 All 152 (6). We bold, therefore, 
that the will created a valid waqf in the 
case before us. Coming now to the rent 
deed (Ex. P.2), the learned Judge has 
obviously missed the point that the docu- 
ment in question consisted of two parts, 
one executed by the lessees which was 
complete in itself and the other executed 
by the lessor himself in the form of a 
memorandum appended to the deed. It 
IS no doubt true, that the latter offended 
against the law of registration but it is 
'equally clear that the former did not. It 
jis well.settled, that where a document 
consists of two separate parts, one of 
which IS admissible and the other in- 
.admissible, the document cannot be re 
ijected as a whole. In the earlier part of 
the document, which is not inadmissible 
for want of registratian, the property in 
suit is clearly described as waqf and the 
founder as its previous owner’. Even, 
therefore, if we ignore the latter part of 
the document, its earlier recitals lend a 
good deal of support to the plaintiffs’ 

C&80. 

Further, the learned Judge has not 
discussed another document which was 
relied on by the plaintiffs and which ad- 

Thia k D registration. 

^18 18 Ex. P.3 a rent deed dat ed I6th 


January 1926. This again is a valuable 
piece of evidence in support of the waqf 
and leaves Dodoubt about the inteutiou of 
the founder. There is yet anotlier circum- 
stance which conclusively establishes the 
nature of the property in suit. On 8tli 
April 1929, i. e., about a year and a half 
before the testator's death, be made a 
gift of his property in favour of his 
nephew, Ghulam Sarwar and therein he 
did not mention the property now in dis-| 
pute. There was some misconception irij 
the mind of the District Judge about the^ 
proper effect of this document on the! 
earlier will. This misconception has noti 
been removed in the judgment of the; 
learned Judge of this Court. It did not| 
cauccl the will in toto as remarked by! 
the District Judge but merely revokedi 
that part of it, which dealt with the' 
property other than waqf. The testator's! 
death in December 1930 at ouce brought 
that part of the will into operation which 
had been left untouched in the ^ft, and 
the will, therefore, could not be left out 
of consideration in the decision of this 
case. Before we close, we may remark 
that it is only one brother of Fazal 
Hussain who is contesting this suit, his 
other brother, Subhan Ali, who even 
attested the will, is still siding with the 
plaintiffs. His sister, RahmatBibi, also 
attested the will and is indifferent in this, 
case. In the result, being satisfied that 
the property in dispute is waqf, we ftccept 
the appeal, set aside the order of the 
learned Judge of this Court and restore 
that of the District Judge. The plain- 
tiffs suit will be decreed against the 
respondent with costs throughout. 
S.K./R.K. Appeal allowed. 
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Din Mohammad, J. 

Eflc/ju— Petitioner. 

V. 

Mohan Lal and cfAeis— Respondents 

1585, and No. 2135 
Of 1934, Decided on 30th April 1935. from 

Augost ImJ- 

•PP‘yin8 to brin* 

wK T/ *• Omcial R,. 

ikl#^ 'b a choote U Uk« iUp* to 

O 22* r”* diimltted under 

C.-Appeel .lUwed- 

A^al held incompetent under S. 104, Civil 
P. C.. reed with 0. 43-Armingu„.uthori..i 
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person with authority to harass another 
Amounted to miscarriage of justice, revision 
held competent. 

£ 03 a mortgagee brought a suit against H 
for an injunction to restrain him from inter* 
fering with his rights. Daring its pendency K 
was adjudicated insolvent. Notice was given to 
Official l^ceivet to continue the suit but he 
took no steps to bring himself on record. How- 
ever R as assignee of receiver applied to be 
brought on record and wanted to continue the 
euit for bis own benefit only. His application 
was rejected under 0. 22, B. 8, and on appeal 
an objection was raised that no appeal was pro* 
Tided for nnder S. 104, Civil P. C., read with 
0. 48 against such an order. The lower appel- 
late Court accepted the appeal treating the suit 
as one under 0- 22, B. 10 : 

Seld: that the receiver, not having been 
brought on record as the representative of the 
insolvent, was no party to suit and that having 
DO interest in it, could not validly transfer it 
Duder O. 22, B. 10. Hence the suit being 
governed by 0. 22, B. 8, was not appealable as 
DO appeal had been provided against this order 
by S. 104 read with 0. 43, Civil P. C.; 

tP 84 C 2; P 85 C 1] 

Held further: that to arm an authorised 
person with an authority to harass one to whom 
valuable right had been secured on account of 
the contumacious disregard of the law by the 
Official Beceiver did clearly amount to a mis- 
carriage of justice entitling the High Court to 
exercise revistonal powers in such a matter. 

[P 85 C IJ 

L. M. Datta — for Petitioner. 

Shamiar Chand — for Bespondents. 

Judgment. — Kishen Lai brought a 
suit against Bar Sukb and others for a 
declaration that be was the mortgagee of 
certain land from them and for aninjunc. 
tion to restrain them from interfering 
with bis rights. During the pendency of 
this suit Eishen Lai was adjudicated an 
insolvent. Therenpon notice was issued 
to the Official Receiver asking him whe- 
ther he would continue the suit on be- 
half of the insolvent, but he took no steps 
whatever to bring himself on the record. 
One Kanshi Ram however claiming to be 
an assignee from the Official Receiver 
applied to be brought on the record in 
place of Kishen Lai and wanted to main- 
tain the suit not for the benefit of Kishen 
Lai’s creditors but for bis own benefit 
only. The Subordinate Judge rejected 
his application dismissed the suit, pre- 
sumably under 0. 22, R. 8, Civil P. C. 
Kanshi Ram appealed to the District 
Jndge against the order of the Subordi- 
aate Judge rejecting bis application. 

A preliminary objection was taken by 
the defendants before the District Judge 
that no appeal lay as the order of the 
Subordinate Judge was passed under 0.22, 
R.'8, and no appeal was provided ior 


under S. 104. Civil P. C., read with 0.43 
Civil P. C., against such an order. The 
District Judge however overruled the 
preliminary objection, held the assign, 
ment as one under 0. 22, E. 10, enter- 
tained the appeal and acceptedit, thereby 
allowing Kanshi Ram to continue the suit. 
From this order the defendant has pre. 
ferred an appeal. A preliminary objec- 
tion has been taken before me that no 
appeal lies against the order of the Dis. 
trict Judge. The objection is based on 
two grounds. In the first place it is 
urged that a second appeal is barred by 
S. 104 (2) from an order passed in appeal 
under this section. Secondly it is argued 
that the appeal purports to have been 
filed under O. 43, R. 1 (u), and as that 
sub-rule contemplates an appeal from an 
order remanding a case under 0. 41, R. 23, 
Civil P. C., and as the order of the Dis- 
trict Judge does not fall under that rule, 
no appeal is competent. In my opinion 
both these grounds are valid and the 
preliminary objection must prevail. Coun- 
sel for the appellant, realising the force 
of these objections, has nrged that this 
appeal may be treated as a petition for 
revision and the order of the District 
Jndge be set aside inasmuch as in enter- 
taining the appeal be has exercised a 
jnrisdiction which was not vested in him 
by law. This is no doubt so and I enter- 
tain this appeal as a petition for revision 
accordingly. 

Order 22, R. 8, lays down that the in- 
solvency of a plaintiff shall not cause the 
suit to abate unless the receiver declines 
to continne the suit, and further provides 
that if the receiver neglects or refuses to 
continue the suit, the Court may make 
an order disruissing the suit. In the case 
before me the receiver, in spite of notice 
and appearance in Court, did not choose 
to continue the suit and the Court had 
no option but to dismiss it. Thereceiver 
not having been brought on the record 
as the representatives of the insolvent 
plaintiff he was no party to the suit, and 
had therefore no interest in the suit 
which he could validly transfer under 
O. 22. R. 10. Civil P. C. Morever, the 
word 'other' in E. 10 is significant and 
makes the rule applicable to those caws 
only which are not specifically dealt with 
before. In these circumstances the order 
of the Subordinate Judge evidently feU 
within thp ambit of 0. 22, -R. 8. and no 
that of R. 10 and was consequently not 
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appealable as no appeal has been provi- 
ded for against this order by S. 104, Oivil 
P. C., read with 0. 43, Civil P. C. 

Counsel for the respondents has urged 
that as no miscarrij^e of justice has taken 
place, I should refuse to interfere on re- 
vision with the order of the District 
Judge, but I do not agree with him there. 
To arm an unauthorised person with an 
authority to harass the defendant to 
whom valuable right has been secured on 
account of the contumacious disregard of 
the law by the Official Eeceiver does, in 
my view, clearly amount to a miscarriage 
of justice entitling me to exercise my re- 
visioual jurisdiction iu this matter. X 
hold therefore that no appeal lay to the 
District Judge and that his order setting 
aside the order of tho Subordinate Judge 
cauDot be maintained. I therefore ac- 
cept the appeal, treating it as a petition 
for revision, with costs, and disallow the 
application of Eansbi Bam to be brought 
on the record of the original suit. 

H.W./v.v. Appeal dismissed. 
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Tek Chand and Cdrbib, JJ* 

Udho Ram SAarma^Plaiotiff— Appel- 
laot. 

V. 

Secy, of State — Defendani“ Bespoo- 
dent. 

First Appeal No. 1920 of 1984, Decided 
00 lltb Juoe 1935. 

(«) Master and tervanl-^ Temporary em* 
ployeet — Ezlen«ion of privilege* regarding 
pension, leave, etc., doe* not raise their statu* 
to ii^rmanent ones^Ono nonth's oolico is 
sufficient to dispenie with tboir services. 

The mere extODsioo to the emplojees in a 
tsmporarj establishtnent of certain privileges 
regarding pension and ieave does not raise their 
position to that of employees in permanent 
service; nor does the fact that such an employee 
was given 8 months* notice instead of the usual 
one n^nth provided for a temporary employee 
raise him to the statue of a permanent em* 
ployee : 1934 Bong 881 and 1984 Sfad 816, 
Disftnp. [P 86 0 3l 

ib) PeneioDa Act (1871), Ss. 4 and 11— It 
applies not only to political but to aU pen* 
Slone. 

The Peoeione Act does not refer only to poli* 
heal pensions, bnt relates to all pensions. 

... r. [P87 01] 

Aennru Ram and Fssfcnts for 

Appellant* 

Ram Lai and Suraj Narain^tot Bos- 
pondent, 

J. — The appeU^nt Paadit 
Udho Bam was, employed for aome 18 


years as an upper subordinate in the 
Central Public Works Department, Delhi. 
He latterly acted as a Sub-Divisional 
Officer. While on leave his post was 
brought under reduction and his services 
were terminated with affect from 2l3t 
July 1929, the date on which his leava 
expired. On 10th July 1931, he insti- 
tuted a suit against the Secretary of 
State for India in Council claimiDg Rs. 
80,000. This amount was made up as 
follows : Es. 48,000 as damages on ac- 
count of the pay that he estimated he 
would have drawn had he been allowed 
to serve ' up to the age of 55 ; Es. 22,000 
as commutation value of the pension he 
would have got had he been allowed to 
serve up to the age of 55 and Es. 10,000 as 
damages on account of loss of reputation 
and honour. It was urged also that he 
was entitled to a pension of Es. 97-12-0 
per mensem but this has been reduced 
by the Chief Engineer to Es. 92-1-0 per 
mensem. The plaintiff’s suit was dis- 
missed on the ground that be was a tem- 
porary employee on a monthly basis. As 
regards the question of his pension it 
was held that any suit as regards this 
would be barred under the provisions of 
S. 4, Pensions Act. The plaintiff has 
appealed against this decision. For the 
Secretary of State it has been urged that 
the Crown can dispense with the services 
of its servants at pleasure. In this con- 
nection the learned counsel cited 57 Mad 
857 (l), and an unmpoited ruling of this 
Court given in C . A. 1813 of 1933 (2). 
For the appellant two unieported rulings 
delivered by a Bench of this Court in C. 
As 628 and 692 of 1931 were oited. 
There is a clear conSict of authority on, 
this question but in view of the conclu- 
sion which I have reached regardiug 
the nature of the plaintiff's employment 
it is upnecessary to disouss this point 
further. The question in the present 
case is whether t6e plaintiff was 
a , temporary employee or no. Admi- 
ttedly when first employed ho was 
employed as a temporary upper sub- 
ordinate. From the classification list 
which has been filed it appears that the 
whole of the establishment of upper 
subordinates employed in the Central 
Public Works Deportment, Delhi, were- 

1. Baugsobari v. 8aoy. of State, 1984 Mad 516= 
164 I 0 884=67 Mod 957. 

. 2. Jamino v. Seoy. of State, since reported iu 
I. 1985 Lah 669=165 1 0 395=37 P L B 870. 
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classed as temporary servants. It was 
only on 19th October 1933, according to 
the evidence of D. W. 1 that the depart- 
ment was made permanent. The appel- 
lant's service book shows that through- 
out he was classed as a temporary upper 
subordinate, .\ccording to the evidence 
ofP. ^\ . 1 Nanak Chaiul, Superinten- 
dent of Chief Engineer's Office, and 
D. W, 1 Lahhu Ram, Assistant in the 
Chief Engineer's Office, every temporary 
employee has to sign the form D 1 which 
is printed at p. 89. This is a declaration 
to the effect that he has been made ac- 
quainted with the conditions prescribed 
for temporary employees in the Buildings 
and Roads Branch, Punjab Public Works 
Department, as laid down in D 2 printed 
at p. 88 and is willing to accept employ- 
ment under them. The«e conditions ap. 
pear in tl)e Public Works Department 
Manual and were certainly in force as 
early as 1907 as they appear in the edi- 
tion of that work issued in that year. 
The plaintiff denied that he bad ever 
signed such declaration and his declara- 
tion form was not forthcoming though 
Nanak Chand. P. W. 1, deposes to hav- 
ing seen a form which purported to have 
been signed by Udho Ram and search 
was made for this form in the office re- 
cords. In my opinion tliere is no reason 
to doubt that the plaintiff did sign such 
a form when he entered service as the 
Public Works Department Manual very 
de6nitely lays down that sucli a form is 
to be signed by every one who is engaged 
as a temporary emiiloyee. In any case 
there is not the least doubt that the 
plaintiff was fully aware of the fact that 
he was a temporary einidoyee and was 
not ignorant of the terms of service gov- 
erning such employees. 

It is however argued on his behalf 
that though originally his service was 
temporary the conditions of the contract 
were abrogated subsequently and his 
status was raised to that of a permanent 
employee by the fact that the Govern- 
meat of India in November 1931 by 
letter No. 1390-E. B. dated 30th Nov- 
ember 1921 (Ex. P-l) allowed tempo- 
rary upper subordinates to count their 
temporary service for pension and also 
granted concessions regarding leave waiv- 
ing the restrictions imposed in Art. 242 
(a). Civil Service Regulations. It is 
argued that as the concessions regarding 
leave and pension, thus granted to the 
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upper subordiniites were the same as 
those enjoyed by the permanent estab 
lishment, therefore the provisions of 
S. 96-B, Government of India Act and 
tlie rules made thereunder govern their 
sgivice. Reference is made to R. 5.5 
which prescribes that no order of dis. 
missal, removal or reduction shall be 
passed on a member of a Service unless 
he has been informed in writing of the 
ground on which it is proposed to take 
action, and has been afforded an adequate 
opportunity of defending himself. This 
procedure admittedly was not followed in 
the present case. It is urged that the 
ui>per subordinates have been treated on 
tlie same footing as permanent employees. 
Reference has been made to 12 Rang 
006 (3) in which it was held in the case 
of a Head Clerk employed in the Port 
Office that as such employees have al- 
ways been treated by Government as 
subject to the Fundamental Rules they 
were entitled to the protection afforded 
by S. 96.B, Government of India Act anti 
the rules framed thereunder. That case 
however proceeded on its own facts 
which were very different to those of 
the present case. Further, in that case 
there is nothing to show that the estab- 
lishment employed in the Port Office 
\\as temporary. Here there is not 
tlie least doubt that the upper subordi- 
nates in the Central Public Works De- 
partment, Delhi, have throughout been 
classed as temporary establishment. 

The mere extension to them of 
certain privileges regarding iiension 
and leave would not, in my opi- 
nion, raise their position to tliat of em- 
ployees in permanent service. It is 
argued that the plaintiff was given three 
months notice instead of the usual one 
month provided for temporary employees. 
Actually however the notice given to 
him (printed at p. 63) was to the effect 
that his services would not be required 
after the e.xpiration of bis leave. This 
was dated 25tb April 1929, and bis leave 
expired on 21st July 1929 so that it 
actually was not three months' notice. 
It appears however from the letter of the 
Chief Engineer (Ex. PT2.P/13) that the 
Chief Engineer adopted the course that 
he did for the purpose of obtaining a 
pension for the plaintiff. He remarks 
at p. 56 : 

3. Secy, of State v. N. D. Altai Das, 1934 Bang' 

381=154 I C 212=12 Bang 556. 
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If therefore I had merely given Pandit Udho 
Ram a moDtb’s notice without reducing his 
post of temporary upper aubordioale, he could 
not have hoped to have obtained a pension to 
which ho would otherwise he cutitica under 
the Aiticle quoted above (42i5). 

From this it is aifjvied that lie should 
I have been considered to have been a 
member of the permanent service to 
which ordinarily that Article applies. 
There is however in my opinion, no force 
in that contention as the provisions relat- 
ing to pensions have been extended Uy 
the Government of India letter to tem- 
porary subordinates and it is clearly laid 
down in that letter that the service was 
temporary. I am therefore of opinion 
that there is no doubt that Pandit Udho 
Ram was throuf>hout merely a tempo- 
tnry employee and as sucli his services 
could have been dispensed with at one 
month s notice. The mere fact that he 
was given more than a month's notice 
and was allowed a pension does not in 
itself alter his status. The suit there- 
fore as far as it relates to damages for 
loss of future emoluments on account of 
wrongful dismissal must fail. As regards 
the claim with respect to bis pension 
it appears that if his average salary had 
been reckoned at Es. 345 per mensem 
he would have been entitled to Rupees 
07-12-0. This sum of Rs. 345 was made 
upofRs, 270 substantive pay and Rs. 75 
charge allowance. Apparently while on 
leave he was not allowed to draw Rs. 75 
and thus his average salary was reduced 
and consequently the amount of his pen. 
Sion was fixed at Rs. 92-1-0. It is clear 
however that under the provisions of 
o- 4. Pensions Act no Civil Court 
can eiitartain auy suit relating to any pcusioo 

been the considera- 
tion foe aoy such pension or grant. 

, It has been urged that Pensions Act 
refers only to political pensions, but it is 
|Clear from S. 11 which mentions pension 
granted on account of past services or 
present infirmities, or as a compassionate 
a] owance that it relates to all pensions. 
This ,s further made clear by the fact 
that among the Acts which were re- 
pealed by that Act is given in Sch. 4 
Act 4 of 1849 an Act for securing mili.! 
tary and naval pension and super-anDua- 
tjon allowances. It is clear therefore 
that under the provisions of S. 4, Pen- 
^sions Act'no claim'could be entertained 
regarding his pension. In these circum- 
phiaiiS’s suit was. in my 
•opinion, rightly dismissed and his appeal 
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must fail. I wouKl therefore the 

appeal with costs. 

K.W./H.K/ Appeal 
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Monkor, J. 

K. lianslutn Dm and others — Phi nl ills 
— Appellants. 

V. 

H. Mohfl. Hharif and others — Defen- 
dants — Respondents. 

Second Appeal No. 1591 of 1934, Deci- 
ded on 6tli July 1935, from decree of 
.Vd<ll. Dist. Judge. Lahore, D - 30th .Kpiil 
1934. 

Mahomedan Law — W^kf — Burial ground — 
Wakf may, in absence of direct evidence of 
dedication be established by evidence of user 
*^Ev]dence must be of public user. 

A wakf ID res|)eot of a buriali ground may hi 
absence of direct evidence of dedication, be 
established by evidence of user ; but the user 
from which dedicalion can be impHed must bo 
clearly estabii^hed and must be of such a 
character as to )>« consistent with dedication. 
Such user or dedication is re^iuired to be public 
User or dedication. Where the evidence :shows 
DO more than that certain persons were many 
years ago buried in the place, it does not amount 
to evideuce of public user : 1924 Mad 577, h'ol!.\ 
1921 Lah 303 and 1030 Oudh 245, Rc/, 

[P C 1] 

•V. Ferose Din AInnad — for Appellants. 

Mohd. Hussain and S. Sanlal Singk 
for Hundar SiHi/h — for Respondents. 

Alohd. ahnrif in person. 

Judgment. — The claim in this suit is 
for a declaration that certain land is 
wa(if properly and there are srave-yarcls 
there and tlmt the plaintiffs and other 
Muhammadans have the right to say 
prayers and offer funeral prayers there 
and that the defendants have no rii^hts 
to use the land as their personal pro- 
perty itnd that the defendants consider, 
ing it their own exclusive property can. 
not use it for their own purposes. The 
claim originally extended to several 
khasra numbers but this appeal is con- 
fined to one number only, namaly No. 
2338, which was held by the trial Judge 
to be waqf property ; the other numbers 
were held by the trial Judge not to bo 
W(^f and no appeal was taken against 
this decision : on appeal to the District 
Judge No. 2838 was held not to be waqf 
property. The argument for the appel- 
lant before me is sweeping : it is that the 
plaintiffs as Mahomedans are interested 
Id the plot because it once was a grave, 
yard and have a right to the declaration 
sought. The learned District Judge has 
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found that the plaintiffs liave no right 
peculiar to themselves; their allegation 
that they had in conjunction with other 
Mahoniedans the right to say prayers on 
this land appears to be witliout founda- 
tion : it has not been found that any such 
riglit has ever been exercised. The learned 
Judge has also found, in my opinion cor- 
rectly. that when used as a graveyard, the 
graveyard was a private one and no one 
had any right of burial in it : the owners 
chose to use it for themselves ; it has 
ceased to be used as a burial ground for 
30 years. The learned Judge has also 
found that the plaintiffs have no special 
interest in the graves which are on the 
spot now in questian. I may add that I 
have found nothing on the record to show 
that this suit was brought by the plain- 
tiffs on behalf of the Mahomedans gene- 
rally : they claimed that their ancestors 
were buried in this laud and this claim 
they have not established. 

The learned counsel for the appellants 
cited many cases in support of the plain- 
tiffs' claim to show that a waqf may in 
the absence of direct evidence of dedica- 
tion be established by evidence of user 
and that if land bus once been dedicated 
as a cemetery it must always be regarded 
as a cemetery, unless it becomes unfit for 
such a use. These propositions are well 
supported by the cases cited, of which I 
need only mention 1921 Lah 303 (l), 
1930 Oudh 245 (2), and I accept them as 
settled law : but the user from which 
dedication can be implied must be clearly 
established and must be of such a charac- 
ter as to be consistent only with dedica- 
tion. The present case seems to me to 
be indistinguishable in principle from 83 

1 C 536 (3). In that case the propositions 
set out about were accepted by the 
learned Chief Justice of the High Court 
at Madras who held that the user of land 
as a Mabomedan burial ground for a long 
time would itself make the land waqf 
though there ^Yas no public dedication 
but the mere fact that the land was 
entered in the Municipal registers as a 
burial ground in the name of a private 
owner who had no representativecapacity 
was insufficient proof of user or dedica- 
tion, and in the learned Chief Justice s 
opin ion s uc h u se r or dedication was re- 
1. Umar dId v. Msl. Aishan, l‘J2l Lsh 803. 

2 Abdul Ghafoor v. Rahmat Ali, 1930 Oodh 245 
=122 I 0 3-26=7 0 W N 382. 

S. Abdul Kahiman v. Murugappa Naicker, 1924 
Mad 577 -=83 I C 580. 


quired to be public user or public dedica- ’ 
tion. In the present case the evidence 
shows no more than that certain persons 
were many years ago buried in the plot ; ■ 
there is no evidence of public user. Ac- 
cordingly, I dismiss this appeal with, 
costs. 

r.M./b.K. Appeal dismissed^. 
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Jai Lal and Sale, JJ. 

Jauala Singh and others — Defendants; 
— -Appellants. 


V. 

Thakar Singh and others — Plaintiffs- 
and another — Defendant — Respondents, 

First Appeal No. 1179 of 1933, Decided; 
on 11th June 1935, from decree of Sub'- 
Judge, First Class, Amritsar, D/- 29th. 
May 1933. 

(a) Custom (Punjab) — Succession — Ran* 
dhawajatsof Amritsar District — Non-an* 
cestral property — Daughters oust collaterals- 
beyond 5th degree. 

AmoDg Raudbatra Jats of Amritsar Distritt 
daughters oust collaterals beyond the fifth 
degree in succession to noo'ancestral property : 
1935 Lah 419 and 1935 Lah 403, Bel. on ; 1922 
La), 392 and 1933 Lah 896, Dissent. ; 102Bijah 
805, Foil. [P 92 C 1] 

(b) Riwaj-i-am — Evidentiary value of — 
Entry as to special custom — Admissibility o£ 
—Onus of rebuttal. 


An entry in the Riwaj-i-am recording a spe- 
cial custom is admissible to prove the state- 
ment alleged therein even if the statement be 
unsupported by instances and the onus of 
rebuttal is upon the party disputing the cor- 
rectness of the entry : 1927 Lah 241 and 1928 
F C idi, Bel. on. [PUOOl) 

(e) Riwaj-i-am — Evidentiary value of — 
Settlement Officer's opinion is entitled to- 
consideration. 

In discussing the Riwaj-i-am entry the opin* 
ion of the Settlement Officer must be deemed to 
qualify the nature ol the answers recorded m 
the Biwaj i-am itself. For bis opinion is en- 
titled to due weight and has the eflect of les- 
sening the burden cast on the parties : 

Lah 761 and 1935 Lah 419. Foil. [P 90 0 2], 

Asa Bam for J. N. Aggarwal and J. 
Aggarwal — for Appellants. 

J.B. Agnihotri for M. C. Mahajan^ 
and M. C. ilahajan—ior Respondents. 

Sale, J.— This is an appeal against a. 
decree of the Senior Subordinate Judge, 
Amritsar, granting to the plaintiffs a 
declaration of title with the possession 
of an area of 1,021 kanals of land situat^ 
in the village of Pandori Hassan m the 
Tarn Taran tahsil of the Amritsar dis- 
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tricfe. Tho suit arises out of a disputed 
claim to succession which opened out on 
the death of the widow of the last male- 
holder Ala Siogh. The parties are Ran. 
dhawa Jats and the contest is between 
the daughter's sons of the last male- 
holder whose claim has been decreed by 
the lower Court and the collaterals in 
the eighth degree. The material find- 
ings of the lower Court which have been 
contested in appeal are (l) that the land 
in suit is ancestral and (2) that the 
daughter’s sons of the last male-holder 
have a preferential right to succeed as 
against the defendants who are his col- 
laterals in the eighth degree. In arguing 
the appeal, Mr. Aggarwal has treated as 
a matter of secondary importance the 
first point regarding the ancestral nature 
of the land. Although attaching the 
decision of the lower Court that the land 

is ancestral, his main contention is that 

whether the land is ancestral or not, the 
daughters (and therefore admittedly the 
daughter's sons) are by the special cus- 
tom embodied in the Riwaj-i-am of the 
Amritsar district excluded by collaterals, 
however, remote. It is necessary, how- 
6ver, first to decide the nature of the 
land in suit, whether ancestral or not 
ancestral. The onus of this issue (No 3 
On the lower Court's record) is printed 
as being kid on the plaintiefs, i. e., 

' daughters s sons. Admittedly, however, 
this IS an error or a misprint. It is 
conceded m appeal that the onus of 
establishing that the land is ancestral 
lies on the defoodant^colUterals. 

To discharge this onus, the appellants’ 

^ presumption 
sought to be drawn from the fact that the 
parties whose common ancestor appears 

tf f r to different 

equal shares. 

But the facts do not admit of any such 
presumption. It appears from the kaifi. 

fPr settlement 

(Ex. p/5) that the village after a long 

period of desertion was re.founded by 
three persons-Hasan. Vik. and Kirtu. 
It may be that these three persons were 
W of the original founders, 

tn 19 Hnmaterial. The parties 

to this suit are descended from only one 

of the persons who re-founded the villaea 
VIZ., from the Hassan. Ala Singh the 

two pattis into which this ^assan divided 
share, while the cqllaterals belong to 


the second patti. It is true that eaob 
of these pattis bold about equal shares. 
But none of the khatas are joint of the 
parties ; nor is it proved that the parties 
or their predecessors-in-interest have 
throughout held the same land. From 
the revenue extract Ex. D. W. 2/1, it 
seems that the name of Ala Singh, the 
last male-holder, through whom the 
plaintiffs’ claim, appears for the first time 
as an owner in 1892 under circumstances 
that are obscure. It is not known how 
Ala Singh acquired the land and it is 
manifestly impossible to presume that he 
inherited the land in unbroken succes- 
sion from the common ancestor Hassan. 
The rulings cited by the lower Court as 
quoted on behalf of the collaterals 
to establish the presumption that the 
land is ancestral, have been rightly 
distinguished by the trial Judge and it is 
unnecessary to discuss them here. No 
other authorities have been cited in ap. 
peal. We are of opinion that the trial 
Judge was right in bolding that the land 
in suit is. not ancestral. 

The next question for consideration ie 
the claim made on behalf of the collate, 
rals that eveu in the case of non-anceet- 
ral land, collaterals as remote as the 
eighth degree exclude daughters. It is 
admitted that this claim is contrary, not 
only to Hindu law, which recognises the 
rights of daughters, but also to the gene- 
rally accepted customary law of the Pro- 
vince embodied in para 23 of Eattigan’s 
Digest of Customary law which gives a 
preferential claim over daughters to col- 
laterals only up to the fifth degree. Mr. 
Aggarwal has, however urged that there 
can be no question of any general custom 
m this case. The basis of bis claim is the 
special custom embodied in Answers to 
Questions 60 and 61 of the most recent 
nwaj-i-am of the Amritsar district com- 
piled by the Settlement Officer, Mr.Craik 

1914. The finding of 
the lower Court is that while this riwaj- 
i-am entry is undoubtedly in favour of 

the defendant-collaterals (with the con- 

s^uence that the onus of proving their 
claim lies on the daughter’s sons), the 
pesumptioD in favour of the collaterals 
^3 been rebutted by the evidence pro- 
duced m this case which establishes, in 
wie opinion of the Senior Subordinate 
J^cig©, that among the Jats of the Amriti 
sar district daughters oust collaterals be- 
yond the fifth degree,- It is settled, by 
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Privy Council <lcci?>ion in 45 PR 1917 (l), 
as interinoted in K Lali 2^1 ('2) and 10 
Lah 86 (3), that an entry in the riwaj-i- 
am recording; a special custom is adinissi- 
jblo to prove the statement alle;*e<l there- 
in, even if tlie statement be unsupported 
(as in the present case) In* instances, and 
places the onusof rebuttal upim tlie party 
disputint; tlie correctness of the entry. 
But a discussion of the material ri\vaj-i- 
am entries is necessary in order to deter- 
mine the weight of the onus \vhich is 
thus cast on the dau^thters sons. In re- 
ply to Question 60, it is said that: 
ncarh all tribes state that d.iughlers are ex- 
cluded by male Hoeal descendants .... simi- 
larly nearly all of Ihem say that agiiaies, how- 
ever remote, exclude daughters. 

Certiiin exceptions are fiiven, but the 
case of Randiiliwa Jats (the parties now 
in suit) is not amongst those exceptions. 
Agaiii it is inentionecl in a note to An- 
Bwev 60 that the exclusion of a <l!ui;’hter 
is so strict that even inthose c.ases wliere 
there is iioaHnatoat all, she is deprived 
of succession. At the same time no in- 
stances of this exclusion are quoted. On 
tlie contrary it is mentioned that the 
riwaj-i-ain of 1865 (tlie previous settle- 
ment) is silent us to the exclusion of 
daughters by agnates, and in the English 
copy of the present riwaj-i-am the Set- 
tlement Officer goes on to express his 
opinion that the feeling against daughters 
which is the basis of the replies given, is 
“rather a prejudice than a true state- 
ment of custom." In reality, he adds in 
his reply to Question 61, which relates 
to tlie distinction between the rights of 
inheritance of daughters to ancestral and 
non-anceslral property, that, 
dauglitecs b.ive a right to exclude agnates 
with respect to uoa-aiicestral property, though 
the right is seldom asserted. 

Further in the introduction to the 
Riwaj-i-am, it is stated that : 

As regards d.aughters the custom is anytliiug 
but unilorm; the general trend of opinion is 
that daughters succeed to the iion-ancestral 
property to the exclusion of agnates. 

These entries in the Riwaj-i-am to- 
getlier with the opinions expressed by 
the Settlement Officer thereon were 
considered in the judgment of a Divi- 
sion Dench of t his Court cited as 
1 Beg V. Allah Ditla. 1910 P 0 129=38 I C 354 

=44 I A 89=44 Cal 749=45 P R 1917 (P C). 
8. Labh Singh v. ilango, 1927 Lab 241—100 I C 

924=8 Lab 281. 

3. "Vaishno Ditti V. Ramesbri, 1928 P C 294= 

113 I C 1=55 I A 407=10 Lah 80 (P C). 
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1933 Lull 893 (4), (Addison and Bhide, 
J.I.) in which .^ddisnn, J., following 
the trend of the discussion of Campbell, 
•I., at p. 301 of H Lah 281 (2), made ob- 
servations to tlie effect that the private 
opinion of the Settlement Officer in this 
matter is of no importance and should 
not he held to vary or affect the replies 
of the tribes themselves. This view of 
the Settlement Olficer’s opinion was not 
however accepted hyTckChand. J., in 
1930 Lull 761 (o), who in discussing this 
sameRiwaj-i-am entry considered that the 
opinion expressed by the Settlement 
Officer must he deemed to qualify the 
nature of the answers recorded in the 
Riwaj-i-am itself. More recently in 
1935 Lah 419 (6). Skemp. J.. also refer- 
ring to this Riwaj-i-am entry pointed 
out that it was the part of the Settle- 
ment Officer's official duty to express his 
opinion. Para 565 of Douie s Punjab 

Settlement Manual lays down ; 

Wherever ii appears to a Settlement Officer 
that any answer embodies rather a vague popa- 
lar senlimeDl, or a feeling of what ought to he, 
than what is actually customary, he snouW 
not fail to note the fact. 

This is precisely what the Settlement 
Officer has done in the present case and 
in agreement with the views expressed 
in 1930 Lah 761 (5) and 1935 Lah 419 
(0), we consider that in the absence of 
any instances quoted in the Riwaj-i-am, 
the Settlement Officer ’s opinion is en- 
titled to due weight and has the effect 
of lessening the burden cast on the 
daughter's sons in the present case. 
While tlierefore the material replies in 
the Riwaj-i-um constitute some presump- 
tive proof in favour of the collaterals, the 
presumption is weakened by 
irary opinion of the Settlement Officer 
himself. With these observations, we 
nass to consider the instances quoted in 
the present case. There are no instances 
of any evidential value pointing to the 
exclusion of daughters by agnates in the 
case of non-ancestral property, whereas 
there are undoubtedly well authenticated 
instances, which tend to conlirm t e 
view of the Settlement Officer, that 
daughters have been preferred to col> 
laterals in succession to noD-ancestr 
nronertv. ignore the instant 

4 . Santa Singh V. Ml. Sanli, 1933 Lah 898- 

5. ilhata Singh v. Armi, 1930 Lah 701=126 I 0 

6. NaVainSingh V. Mt. Basant Kaur, 1935 Lflb 

410=35 P L R 229, 
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quoted by witnesses on both 

wliich arc unsupported l)y documentary 
evidence, thoui’li we would in passing 
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sides cedent in support of tlie collaterals* con* 
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evioence, tuoui;ii »uujii m 
refer to the evidence of one of the coK 
laterals' own witnesses, D. W. 22. Jajjfit 
Singh, a lambarcbr of a village of Eari- 
dhawa Juts, who expressed the view that 

« k . « > II. 


dhaw - . 

daughters have preference over collate- 
rals in the case of succession to self- 
acquired property. On behalf of tl»€ 
collaterals, reliance was placed on three 
judicial instances, 

(1) Exhibit D.3, a judgment relating 
to the Eandhawa Jats of Kairowal in the 
Tarn Tninn talisil by n Subordinate 
Judge 2nd Class, dated 2nd December 
1919. This was the case of a gift 
and the appointment of an heir; it was 
held that the land in suit was ancestral 
and that the appointment of a daughter's 
son as heir is not recognized in the pre- 
sence of collaterals of the fourth degree. 
This is certainly not a good instance in a 
contest between daughter's sons and col- 
laterals of the eighth degree in success 
sion to non-ancestral property. 

(2) The same observations apply to the 
second judicial instance (Ex. D.6), (a pre. 
vious judgment of the Subordinate Judge 
who decided the present case) in a con- 
test relating to Man Jats between 
daughters and collaterals in the fifth 
degree. The trial Judge has given good 
reasons for distinguishing this judgment. 
Lastly there is one High Court judgment 
by Addison and Dhide. JJ., printed on 
p. 72 of the record which has already 

^9 another connexion as 
1933 Lah 898 (4). It was herein held 

following the Riwaj-i-am of the district 
that 

mbent even the solf-acquired property of their 
father amongst Jats of the Amritsar district. 


however to point out 
that this decision was not based on any 
instances, but followed merely from a 
•consideration of the onus of proof arisin" 
from the entries in the Riwaj.i.am (ex? 
^udmg the Settlement Officers opinion) 
We have already given reasons for differ 
wg from the view taken in this judgment 
i^ardmg the presumptive value of the 
itiwaj.i-am. In the present case numer- 
otts instances have been quoted on behalf 

sons to show that 
Mughtersdo sometimes exclude collate. 

j therefore consider that 

this judgment provides a satisfactory pre- 


tention. Otiier judiimeiits have been 
cited, but they all relate to Kainliolis ; 
and since it has not been sliowii that 
Eandhawa Jats follow the same custom 
as Kiimbohs, wo do not consider it noces. 
sary to examine these tleeisifins. 

On behalf of the dautibter's sons, coun- 
sel cites four Judicial instances, ^^■e would 
ignore the first case 3 Lah 2j7 (7), since 
the judgment is open to the criticism of 
not having been decided in accordanco 
with the views of the Privy Council on 
the value of the Riwaj-i-ain given in 45 
PR 1917(1). But in 1935 Lah 408 (8), 
a Division Bench (Hilton and Din Mo- 
haminiul, JJ.), held that Kliaira Jats of 
the .Amritsar district are governed by 
the general custom of the Punjab as re- 
corded in para 23 of Rattigan's Digest of 
Customary Law, wliereliy daughters were 
given preference over collaterals in mat. 
ters of succession. It is not clear in this 
case, whether the land in suit was ances- 
tral, or non-ancestral. Again, in 1935 
Lah 419 (6), a Division Bench of this 
Court held tliat among Sarai Jats of the 
Amritsar District daughters exclude col- 
laterals from succession to the self, 
acquired property of their father. Again, 
in y Lah 352 (9), a Division Bencli of 
this Court held, following Rattigan's 

Digest of Customary Law, para 23, tliat 

the rule in the Amritsar district is that 
daughters exclude collaterals in succes. 
Sion to self.actiuired property. It has thus 
been lield on three recent occasions by 
different Division Benches of this Court 
that in the Amritsar district, amongst 
Jats. daughiers exclude collaterals in 
succession on to the self-acquired pro- 
P^erty. In addition, counsel Mr. Mehr 
Cband Mahajan for the daughter s sons, 
has referred to a number of mutations 
showing that daughters have succeeded 
in preference to the collaterals. Some 
of these instances are quoted in the ex- 
tract prepared by the Girdawar printed 
on p. 1 of the supplementary paper book 

^ between 1893 and 

iyi3, though It must be noted that the 
evidential value of this extract is not 
great, since out of the nineteen instances 
Woted, only thr ee refer to Jats and none 

n — 


Kaur, 102 a Lah3^ 

w i 0 651sS Lah U67, 

Dbaakftur, 19S5 Lah 403 
o P L R 225. 

1928 Lah 305= 

. 107 1 0 280=0 lAh 862=29 P L R 475 
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^of these are Randhawa Jats. But there 
lis no instiiDce to the contrary. 

But amongst Jats we have the follow- 
ing additional instances: (l) NNasawa 
Singh's case, mutation Ex. BlS, proved 
on p. 16 ot the printed record in which 
a daughter succeeded in preference to the 
collaterals. (2) Kiiemi s instance, 1919, 
mutation Ex. P,12, in which a daughter 
succeeded in preference to collaterals 
of the seventh degree. In this case an 
inquiry was ordered into custom by the 
revenue authorities and it was found that 
the collaterals only exclude daughters 
up to the fifth degree. (3) Ghasita Singh’s 
case, mutation Ex. P/14, in which a 
daughter succeeded in preference to the 
collaterals of the eighth degree. (4) The 
next is Bhag Singh's case, mutation 
Ex. P/2G, proved by P. W. 6, in which 
the adoption of a daughter as heir in 
perfereuce to the collaterals was admit- 
ted. (5)^ Mt. Premi’s case, mutation 
Ex. P/IU relating to 1918 by which a 
daughter succeeded in preference to col- 
laterals in the seventh degree. The col- 
laterals appealed to the Collector, bat 
the appeal was dismissed. (6) Nandan’s 
instance, 1917, mutation Ex. P,13. This 
relates to self-acquired property amongst 
Eandhawa Jats in which a daughter was 
preferred to collaterals of the eighth 
degree. (7) Mutation Ex. P/25 of 15th 
June 1919 by which a daughter succeed- 
ed in preference to the collaterals of the 
ninth degree. (8) Mutation Ex. P/27 re- 
lating to 1931 isa similar instance. Final- 
ly, there are Exs. P/4, P/5 and P/6 which 
are judgments by the District Judge, 
Amritsar, dated 1920, 1939 and 1917, 
respectively, in which daughters were 
preferred to collaterals of the sixth de- 
gree. From this discussion, it appears 
that whereas the collaterals have not 
been able to produce a single well au- 
thenticated case to justify their claim 
that collaterals of the eighth degree 
should exclude daughters, numerous ins- 
tances have been proved in which 
daughters have been given preference 
over collaterals less remote than the 
collaterals in the present case. 

We agree therefore with the lower 
Court in holding that the daughter s 
sons have succeeded in rebutting such 
presumption as may be considered to 
arise against them by reason of the 
riwaj-i-am of the Amritsar district; and 
we hold that their claim ihaa therefore 


been rightly decreed. We therefore- 
dismiss the appeal with costs. 

R.w*./V.Y. Appeal dismis$ed, 
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Addisok and Din Mohammad, JJ. 
Nasir Din and another — Plaintiffs — 
Appellants. 


Mohanwiad Shah aud others — Defen- 
dants — Respondents. 

First Appeal No. 2380 of 1926, Decided 
on 22nd October 1934, from decree of 
Senior Sub-Judge, Gurdaspur, D/- 16th 
April 1926. 

(m) M»homedan Law — Gift ^ Undivided* 
shares of agricultural estate can form sub* 
ject of gift Donor and donee related aa- 
grandfather and grandson Donor need 
not physically part with possession ^ Mere 
intention on his part to treat property aa- 
that of donee and to divest himself of his 
own ownership is sufficient. 

In case the donor and the donee are related^ 
to each other as graudfather and grandson, 
it is unnecessary that the donor shoald physi* 
callj part with the possession of the property. 

A mere mtentiou on bis part to treat the pro* 
perty as that of donee and to divost himself ot 
his own ownership, is enough to constitute a 
valid gift. An undivided share of agricultural 
estates can be made the subject of gift and m 
such cases, if mutations take place subse- 
quently on the basis of tho shares defined in' 
the gift, even if no actual partition takes place 
between the various owners of the said pro- 
perty, the gift cannot be impunged on that 
score. Hence if in a registered deed, ^hich Ja- 
solemnly executed after undergoing all the 
formalities of law, there is a clear declaration* 
made that the donor parts with bis dominion 
over tho property and transfers it to the 
and accepts the position of an agent of tba 
donee in the management of the property, th® 
delivery as required by law is complete : GM 
law discussed. tP 1, W 

(b) Mahomedan Law— Mushaa— 
rule has been considerably relaxed in 
India* 

The original rigidity of the rule of Mushaa. 
has been considerably relaxed in its apphe • 
tioD to British India and in almost all cases, 
which have come up before the Courts, « 
effort has been made to adopt tho rule to 
new environments and so to interpret it as 
make it consistent with the principles of 
equity and good conscience. 02, P9 

(c) Mahomedan Law — Gift — Gi ® 
Musbaa is valid if donor has dona all 
law requires him to do to separate bimseii 
from property— Tests indicated. 

The only test that should be applied in 
of flifts under.Mahomedan law is to see w 
?Lr ^nteStioi on the part of the donor baj 
been expressed in most unequivocal terms ^ 

has been attended by “ 5 

to complete the gift by divesting himself of W 
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•control over tho property in sucli a manner .is 

■would clearly imply his divestiture in the eye 

of the law of the land or in other words whe- 
ther the donor has still reserved to himsoll a 
loop-hole of escape or not. If this is not so 
and if the donor has done all that the law of 
the land requires to be done to separate him- 
■self from the property, a gift of Mushaa will 
be as valid as that of property which can be 
■Dhvsically handed over to the donee. 

[P 96 C 1] 

(d) Mahomedan Law— Gift — Delivery of 
tpoeeestion of any part of property makes 
•whole gift operative. 

A gift being indivisible, the delivery of pos- 
session of any part of the property would make 
the whole gift operative : 1922 P 0 281, Foil.', 
3927 Fat 20aDd 1927 Mad 572, Bel. on. 

[P 96 C 2] 

S. N. Bali, J. N. Khosla and Jilohsin 
Shah — for Appellants. 

Malik Barkat Ali — for Eespondents. 

Din Mohammad, J. — The dispute, in 
this case, relates to the property of one 
Aziz Din of Dina Nagar. He bad married 
two wives. By one of his wives, be had 
a SOD, Feroz Din, and two daughters, 
Mt. Jannat Bibi and Mt. Gbulam Fatma 
by bis second wife, be bad a son, Nasir 
Din and three daughters, Mt. Sugbra, 
Aisha and Mt. Batul. Feroz Din died 
in 1912, leaving him surviving bis three 
SODS, Mohammad Shah, Mohammad Yusuf 
and Mohammad Ibrahim. Aziz Din bad 
a brother named Mohammad Bakbsh 
■who left a grandson, Mohammad Sharif. 
He bad also a sister whose son is Abdul 
■Ghani. It appears that, in 1913, which 
-WM admittedly before the birth of Nasir 
Din, he made a gift of a part of his property 
in favour of his three grandsons, mentioned 
above, his daughter Mt. Jannat Bibi. his 
listers SOD Abdul Ghani, and his bro- 
ther’s grandson Mohammad Sharif, whose 
^ift however, is not the subject-matter 
of the present suit. To Mohammad Shah, 
Mohammad Yusuf and Mohammad Ibra- 
him, he gave, among other properties, 
one half share out of 576 acres of land 
sitnated at Chak 270 (Sind).” and 
3/4ths share out of a house sjtuated at 
Dina Nagar town.” To Mt. Jannat Bibi, 
te gave, among other properties, “ l/8th 
fihare of the Sind land ” and “ a vacant 
«te at Dina Nagar town.” To 4bdul 
Ghani, he gave “ l/8th share of the Sind 
lands " together with some other pro- 
petty ^th which we are -not ooncetned. 
Aziz pin died in 1922, leaving, him sur- 
jmng a widow, a son, fiye.’daughtera and 
three graadaons. The present suit was 
tnstitated. on Gist Augosf 1-922, by Naair 


Din and his two minor sisters, Mt, Aisha 
Begam and Mt. Batul Begani, along with 
their mother Mt. Taj Bibi, against Abdul 
Ghani and the three grandsons of Aziz 
Din named above, and his three married 
daughters Mt. Jannat Bibi, Mt. Sughra 
Begam and Mt. Ghulam Fatima. It was 
for possession of the property alleged to 
have been owned by Aziz Din, including 
the property that was the subject of gift 
in 1913, as well as some other property 
which was alleged to hare been pur- 
chased by him benami in the name of 
his son Feroz Din in 1889. The plaia- 
tiffs based their claim on Mahomedan 
law and contended that the three grand- 
sous of Aziz Din were not entitled to 
inherit his estate, being the sons of a 
predeceased son ; that the gift, if any, 
was illegal and void, as it came withiu 
the mischief of the doctrine of Mushaa ; 
that the property purchased in the name 
of- Feroz Din could not be treated as au 
advancement to him aud should, there- 
fore, be thrown into the hotchpot ; aud 
that the married daughters were not eu- 
titled to any share in the estate of their 
father as they bad received their share 
in the shape of jewellery and dowry that 
were presented to them at the time of 
their marriage. 

The three grandsons resisted the suit 
on the ground that they were governed 
by customary law and hence included 
among the heirs of Aziz Din ; and added 
that, even if they were not, the gift in 
their favour was valid and the previous 
purchase in the name of their father was 
not benami. Mt. Jannat Bibi claimed 
inheritance on the basis of Mahomedan 
law and denied having received her share 
on the occasion of her marriage. Mt. 
Ghulam Fatma challenged the gift, based 
her claim on Mahomedan law and put in 
plws similar to those of Mt. Jannat Bibi. 
Abdul Gbani’s share was struck off as he 
had parted with his share of the gifted 
property in favour of some of the other 
defendants, and Mt. Sughra Begam sup- 
ported the plaintiffs’ claim. On these 
pleadings, necessary issues were framed 
by the Senior Subordinate Judge who 
came to the conclusion that the gift was 
valid, that the purchase in the name of 
Feroz Din in 1889 was not proved to be 
benami, and that barring the property 
which was the subject of the gift 
wd the property purchased by Feroz 
Dm, the plaintiffs were entitled to share 
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the rest of tlie estate left by Sheikh 
Aziz Din, alon^ with all tlie fetnale de- 
fendants, accoi'dins; to the shaves pves- 
cvibed by the Maliomedau law. Dis- 
Siitistied with this decision, they ha%’e 
prefevved tliis apiieal. The learned 
counsel who has appeared on their be- 
half, has attacked the decision of the 
learned Subordinate Judi^e merely on 
two grounds, namely : (1) that the yift 

is invalid under Mahomedan law, and 
(2) that the purchase of the i)roperty in 
tlie name of Feroz Din in 1889 was 
benami I will take up the question of 
the yift tirst. It was contended by the 
learned counsel that the doctrine of 
Mushaa was applicable to the present 
case and as it was not permissible under 
the Mahomedan law to take a gift of 
an undivided share in any property, the 
gift in suit could not lie maintained. He 
mainly based his argument on tlie fact 
that the subject of the gift was an un- 
divided share of lands situated at Sind 
and of the house at Dina Nagar, and 
urged that as no delivery of possession 
had taken place, which was a sine qua 
non for validity of a gift under the 
Mahomedan law, the gift could not be 
operative. 

I consider however that the Maho- 
medan law neither contemplates the 
actual delivery of possession for the 
validity of gift in cases like the present, 
nor does it proliibit gifts of sucli proper- 
ties us are covered by the present deed. 
It is no doubt true that according to 
strict Hanati law, the general proposition, 
as laid down hy some of its exponents, is 
to the effect that an undivided part of a 
tiling, tliat is capable of division, cannot 
bo the subject of gift. But, to ray mind, 
it means something else than what is 
imported into it by the learned counsel 
for the iippellants. The Mahomedan 
law of gift has been interpreted on seve- 
ral occasions by tbeiv Lordships of the 
Ihivy Council as well as by the High 
Courts ill India, ami the general principle 
deducible from those authorities is that, 
in case the donor and the donee are 
related to each other in the manner in 
which they are related in the present 
case, it is unnecessary tliat the donor 
should physically part with the posses. 
Won of the property and that a mere in- 
tontion on his part to treat the property 
as that of tlie donee and to divest him- 
self of his own ownership, is enough to 
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constitute a valid gift. It is also clear 
from these authorities that an undivided 
sliare of agricultural estates can be made 
the subject of gift, and that in such 
cases, if mutations take place subse- 
quently on the basis of the shares de- 
fined in the gift, even if no actual parti- 
tion takes place between the variou3| 
owners of the said property, the gift can-i 
not be impugned on that score. So fat 
as the delivery of possession is concerned 
the consensus of opinion now-a-days is 
that if in a registered deed, which is' 
solemnly executed after undergoing all 
the formalities of law, there is a clearj 
declaration made that tlie donor parts 
with his dominion over the property and 
transfers it to the donee and accepts the 
position of an agent of the donee in the! 
m.inagement of the property, the deli-l 
very as required by law is complete. 

The earliest judgment to which refer- 
ence may with advantage be made is- 
11 All 460(1). Their Lordships of the 

Privy Council laid down that the 
law relating to the inv.Uidit}' of gifts of 
!ilushaa, i. e., the prohibition of gift of ao an* 
divided part in proiierty capable of partition, 
ought to be confined within the strictest rules,, 
and the authorities on the Mahomedan law 
show that possession taken under a gift, even 
although that gift might with reference to- 
Mushaa be invalid without it, transfers effec- 
tively the property given according to the- 
doctrine of both the Shia and Sunni Schools- 
Possession once taken under a gift is not in- 
validated as regards its effect in supporting the^ 
gift by any subsequent change of possession. 

The subject of the gift in that case also- 
was shares in revenue. paying villages,, 
witli land, houses and moveables. -'Vt- 
p. 475, their Lordships further observed 
that the doctrine relating to tlie invalidity 
of tlie gift of Mushaa was wholly unadapted 
to a progressive state of society, and con- 
sidered that when the donor had declared 
in the deed of gift that she had made the' 
donee possessor of all properties given by 
the deed, that she had abandoned all 
connexion with them and that the donee' 
was to have complete control of every 
kind in respect thereof, sufficient posses- 
sion was taken on behalf of the donee to- 
render the gift effectual. 

In 35 Cal 1 (2) their Lordships of the. 
Privy Council followed 11 All 460 (l)i. 
and held that assuming the law of Mushaa 
applied t o tlie successiop oj Mahomedang. 

1. Jlohammad Mumtaz Ahmad v. Zubeida Jan- 

(1889) 11 All 460=10 1 A 205=5 Sar 433 (PO). 
■ 2 . Ibrahim Goolam Arif v. Saiboo, (1903) 85 Oal 

1=34 I A 107=4 L B R 154 (P 0). 
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residiog in Rangoon, tliat doctrine was 
not applicable to shares in companies nor 
to shares in fvce-hold property in a large 
commercial town. In that case, the sub- 
ject of gift was certain undivided shares 
in property consisting of 18 parcels of 
free.hold land along with shaves in six 
companies. Tlie donor notionally divided 
the property to he dealt with into two 
thousand shares, kept to himself 1150 
shares and distributed tlie remaining 850 
among the pei’sons to be benefited, and 
it was eonsequently contended in tliat 
case tliat the gift was void as being con- 
trary to the doctrine of Mushaa. Their 
Lordships of the Privy Council observed 
tliat even if the duty of the Courts were 
to construct a prohibition of gifts of un- 
divided shares of what was divisible, 
which should be applicable to the con- 
ditions of modern life, it would seem 
impossible in the case of the shares and 
extremely difficult in the case offree-hold 
property in a town, to carry it out, but 
the attitude of law towards this doctrine 
of Mushaa did not involve any such con- 
structive application of the doctrine. 
Their Lordships further considered tliat 
it would be inconsistent with the decision 
in 11 All 460 (1), to apply a doctrine 
which in its origin applied to very dif. 
ferent subjects of property, to shares in 
companies and free-hold property in a 
great commercial town. 

In 38 Cal 518 (3), a Bench of tlie Cal. 
cutla High Court laid down in a case 
where the subject of the gift was a four- 
in a kaimi rayati holding, 
that as the donor had admitted thedonee 
to joint possession with him and recog- 
mzed him as being in such possession for 
14 years, he could not be allowed to say 
that there had been no valid gift \ 
Bimdar question came up before a Bench 
of this Court constituted by my brother 

thi i’ remarked therein 

kid down by Abu Hanifa were of a highly 
echnmal nature and were considerably 

and disciple 

nSiafi S.?^ be later doctors of the 
aanafi School. In that case also the 

I'ordships of the 
Privy Coun cil m 11 All 460 (l) were 

^“bamntad, 


quoted and followed. Even on the ques- 
tion of the transfer of possession, as 
remarked above, the Courts in liritish 
India as well as tlie Privy Council have 
enunciated certain principles wliich relas 
the rigours of the strict Mahomedari law 
as sometimes construed by certain ortho- 
dox doctors, and bring the law into con- 
sonance with modern civilisation and 
mode of life. In 1925 Lah 501 (-5), Jai 
La!, J.. observed as follows : 

Actual transfer of physical possession is not 
necessary to complete a gift incases where donor 
and donee live in the gifted house. The fact that 
the donor continued to live in the same house for 
about a month after the date of the gift, which 
he had made by means of a registered deed 
does not show that possession was not given 
to the donee, where it is so axpresslv stated in 
the deed. 

In 5 Rang 7 (6). a Moluimedan had 
conveyed immovable property to his wife 
by a registered deed and liad effected 
mutation in her name, but had continued 
to manage the property himself. Their 
Lordships of the Privy Council held that 
the acts of tlie husband after the muta 
tioD lu reference to the property, must 
be regarded as being on his wife's belialf 
ADa that there liad been delivery of pos 
session within the rule and consequently 
the gift was valid under Mohamedan law 
Id a recent case reported in 6 Luck 556 
this qu^tion again came up before 
their Lordships of the Privy Council. !□ 
tliat case a iMohamedan had executed in 
favour of lus wife a deed of gift of im 

movable property, which declared that 

be had delivered possession over it to 
hei as an absolute owner. The deed wae 
handed over to and retained by her but 
there was no mutation of names ’she 
did not take actual possession until after 
her husband s death, but during his liL 

time she frequently resided with him on 

the premises. It was held by their 

re^aru to the declaration in tlie 

and the handing over of it to the dtfae^ 
the gift was valid. «oaee, 

thL‘ thi" from the abo™ 

Mushaa of the rule oL 

" Lah 

* Ammal. 1927 P c 22= 
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before the Courts here as well as before 
the Privy Council, an effort has been 
made to adapt the rule to its new en- 
vironments and so to interpret it as to 
make it consistent with the principles of 
justice, equity and good conscience. The 
Courts in this country have given effect 
rather to the spirit of the rule than to 
its letter and have upheld gifts in all 
casfes in which the intention to give on 
the part of the donor had been expressed 
in most unequivocal terms, and had fur- 
ther been attended by all honest efforts 
on his part to complete the gift by 
divesting himself of the control over the 
property in such a manner as would 
clearly imply his divestiture in the eye 
of the law of the land. 

The raison d'etre of this rule was the 
avoidance of gifts that were vague, in- 
definite or incomplete, and the only test 
that should bo applied in such cases is 
whether the gift in question is open to 
any of these objections ; or in other 
iwords, whether the donor has still re- 
iserved to himself a loop-hole of escape or 
jnot. If this is not so and if the donor 
ihas done all that the law of the land re- 
'qnires to be done to separate himself 
Jfrom the property, a gift of Musbaa will 
be as valid as that of property which can 
be physically handed over to the donee. 
Transfer of possession is no doubt the 
main thing in the whole affair, and in 
every case this is the only thing to be 
eeen. But, in different countries there 
are different methods by which this can 
be effected : and what acts amount to 
each a transfer in our own country, have 
been clearly indicated in the authorities 
cited above. 

Applying these tests therefore to the 
gift before us, it is abundantly clear that 
all the requirements of the law have been 
completely fulfilled. Not only was the 
document registered in all its solemnity, 
but there was further a clear indication 
in the deed that the donor ceased to have 
any control over the property on bis 
own behalf, and undertook to manage it 
aean agent of the donees only so long as 
they were labouring under a disability. 
He also made it clear that he would at 
once sever his connexion, whenever any 
one of the donees was fit to take charge 
of-the property on bis own account. In 
addition to this, in the case of agricultu- 
ral lands he had the names of the donees 
■entered in the record of rights in place 


of his own name, and had thus given to 
the world a clear indication of the change 
of ownership; and in the case of proper- 
ties other than land, he handed over 
physical possession to the donees and 
one of them, Mt. Janant Bibi, actually con- 
structed a house on the site gifted to her. 

A. gift being indivisible, the delivery of 
possession of anypart of the property 
would make the whole gift operative. If 
any authority is needed for this proposi. 
tion, reference may with advantage be 
made to 1922 P. C. 281 (8). At p. 288, 
their Lordships observed that the whole 
zemindari property mentioned in the 
deed, and not parts of it only, must be 
regarded as one property, the taking 
possession of any part of it being 
constructively the taking possession of 
the whole. The same principle was 
enunciated in 1927 Pat 20 (9). It was 
laid down in that case that where there 
was evidence to show that some of the 
properties in a gift had been deliver, 
ed, delivery of possession of all proper- 
ties could be inferred. In 1927 Mad 572 
(10), Devadoss, J., held that where a 
person made a gift of certain items, some 
of which he could not at once deliver 
into the hands of the donee, it would not 
be right to hold that the whole gift was 
invalid. 

I have therefore no hesitation in 
holding that the gift in this case was not 
a mere paper transaction, but a complete 
act in all respects and cannot now be 
impugned on the basis of the highly 
technical doctrine of Mushaa or on the 
ground of non-delivery of possession. The 
question of benami need not detain us 
long. There is not an iota of evidence 
worth consideration on the record to 
prove that the funds were supplied by 
Aziz Din when the purchase of the pro- 
perty was made by Feroz Din in 1889, 
nor is there any evidence to show that 
Aziz Din ever claimed that property to 
be his. Rather, all the documents exe- 
cuted by Aziz Din subsequent to 1889 
clearly prove the contrary. He gave an 
inventory of his property in the deed of 
gift in dispute and also in the alleged 
will executed by him imm ediately before 

6. Mohammad Abdul Ghani Kbau v. 

3eban Begum, 1922 P 0 281=68 I 0 254-w 

I A 1U5=44 All 301 (PO). -- 

0. .Abdul Haq v. Mt. Tamizau, 1927 Pat 20— 
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ids death, and ia neither of these did he 
ever lay claim to the property that had 
been in possession of Fero^^ Din since 
1889. In these circumstances, I am quite 
^tisded that this point was also rightly 
decided against the plaintiffs. For the 
reasons given above, I would dismiss this 
appeal with costs. 

Addiion, J. — I agree. 

. K.S. Appeal dismissed. 
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Ismail and others ~ Defendants — Ap. 
pellants. 

V. 

Fazla and Plaintiffs — Respon- 

dents. 

Second Appeal No. 1066 of 1929, De- 
•decided on 12th June 1934, from decree 
•of Addl. Dist.' Judge, Ludhiana, D/- 23rd 
January 1929. 

(a) Punjab Tenancy Act (16 of 1867), S. 77— 
Suit for poftseseion of occupancy land end 
iiouic in abadi It cognizable by civil Court. 

A suit for possesstoD of occupancy land aod 
also of a bouse in tbe abadi is not excluded 
from tbe jurisdiction of civil Courts by S. 77, or 
any other provition of the law: 1931 Lak 369, 

[P 97 C 2) 

(b) Pun jab Tenancy Act (16 of 1887), S. 59-» 
Occupancy tenant dying without male lineal 
descendant or widow— CollateraU claiming 
deeeent through female are not entitled to sue* 
ceed, even though such female, as daughter, 
has been allowed to be in possession till her 
death. 


On an occupancy tenant dying without leav 
ing any male lineal descendants or a widow 
the tenancy is extioguisbed, unless there an 
inexistence any male collateral relatives in th( 
male line of descent from the common ancestoi 
of tbe deceased tenant and those 'relatives 
»nd such ancestor had occupied the land 
Where the collaterals claim descent from tb^ 
common ancestor through a female, they at< 
not eotltled to succeed, even though it is found 
that snob lemala, as a daughter, has beac 
allowed to be id possessioo of tbe ptopertT til 
her death: 118 P S 1913, Ap^ovtd. ^ ^ 

[P 97 C 2; P 98 0 1] 
- (c) Cuelom (Punjab)— Sueceision to house 
in village abadi-House in abadi devolving 
on deceased from bisfather’s maternal grand- 
father-CollateraU of latter are entitled to 
4t and not proprietors. 

saoceeded to a house 
in the village abadi after his father who had 

f ** i'®'? maternal grandfather dies, 
the collaterals of bis father’s maternal grand- 
&ther ate entitled to it as against the proprie- 
tors of the village. ^ y 

S. N. Bfili for Bhagat Gobind Da*— 
r-for Appellants. 

Dev Baj for Beapoodents 

1936 Ii/18 & U 


Tek Ghand, J. — The following 
pedigree-table will be helpful in under- 
standing the facts of this case : 

BAGUELA 


Khairoo 


1 

Sftleem 

1 

Bftoga 

1 

■* 1 

Jia 


Karam llabi 

1 

j 

Mt. Jiodo 

(daughUr) 


Kasu 

1 

! 

Hassan 

1 

Nur Mohammad 

1 

Ismail . 

i 

Ibrahim. 

Faalaldeft. 2) 

(deft. 1) 



Ibrahim was tbe last occupancy ten- 
aut of the agricultural land io dispute. 
He died without leaving any male lineal 
descendant or widow, and^ on his death 
tbe occupancy holding was taken posses- 
sion of by Ismail and Fazla, defendants 1 
and 2. The plaintiffs, who are the pro- 
prietors of tbe land, brought a suit for 
possession of the land also of a house in 
the abadi. The suit was decreed by the 
trial Court and the decree has been 
affirmed by the District Judge. On second 
‘appeal, the first contention raised by 
Mr. Bali on behalf of the defendants is 
'that tbe suit was triable by a Revenue 
Court only under the provisions of S. 77 
(3) fd), read with the proviso to sub- 
S. (3) of that section. The point how- 
ever is concluded by authority, the latest 
decision of this Court being 12 Lab 111 
(l), in which after a review of previous 
rulings it was held that such a suit is not 
excluded from the jurisdiction of civil 
Courts by S. 77, Punjab Tenancy Act, or 
any other provision of the law. After 
hearing Mr. Bali at length I see no reason 
to dissent from the view taken iu the 
ruling above-mentioned. 

On the merits, it will be convenient to 
deal separately with the case relating to 
the occnpancy land and the house. So 
far as the land is concerned, it is not 
denied that succession to the tenancy is 
governed by 8. 59. Punjab Tenancy Act. 
under which on an occupancy tenant 
dying without leaving any male lineal 
descendants or a widow, the tenancy is 
extinguished, unless there are in exist- 
once any male collateral relatives in the 
male line of descent from the common 

ancestor of the deceased tenant and those 
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relatives, and such ancestor Sad occupied 
the land. Obviously the appellants are 
not such collaterals for they claim des- 
cent from Khairoo througli a female 
Mt. Jindo. Mr. Bali contends that in this 
case Mt* Jindo should be treated as a 
"sou” of Jia. as succeeded Jia because her 
doli had not left the house of Jia at the 
time of her marriage, and she had sue- 
ceeded in accordance with the rule of 
custom mentioned in Answer to Question 
43 of Dunnett's Eiwaji-i-am of the 
Ludhiana district. There is no clear find- 
ing that Mt. Jindo's doli did not leave 
Jia’s house on her marriage, but assuming 
that this was so and it was for this reason 
that the landlords allowed Mt. Jindo to 
continue in possession of the occupancy 
tenancy after Jia’s death, the defendants 
cannot be treated to be the male colla- 
teral relatives of Ibrahim in the male 
line of descent from Khairoo for the pur- 
poses of S. 59, Tenancy Act [cf. 113 P R 
1913 (2).] I have no doubt that the ap. 
pellants have no right to succeed to this 
land and that on Ibrahim's death the 
occupancy tenancy was extinguished, and 
that the land revetted to the plaintiffs- 
proprietors. 

The case relating to the bouse how- 
ever stands on a different footing. The 
bouse is situate in the village abadi and 
not in the occupancy holding. The find- 
ing is that Baghela, father of Khairoo, 
the common ancestor of Jia and the de. 
feudants had settled in this village with 
the original founders and bad the status 
of a malik qabza. In 1852 both Jia and 
Banga owned two bouses in the abadi, 
adjacent to each other. On Jia dying 
Bonless the house was taken posses, 
sion of by his daughter Mt. Jindo. and 
on her death it devolved on her 
son, Hassan and then on Ibrahim. On 
Ibrahim’s death his daughter Mt. Saidi, 
who is married to Umra, son of Ismail 
(defendant l) entered into possession. 
iTbe house has nothing to do with the 
occupancy holding in the agricultural 
land, and I do not see how the plaintiffs 
(proprietors) can lay claim to it. On 
Ibrahim's death, either his daughter and 
her issue, or the collaterals of bis father s 
maternal grandfather Jia, from whom the 
bouse had devolved on him, would be 
entitled to succeed. The learned Dis- 
trict Judg e has relied on an entry in the 

2. Dewan Singh v. Kishen Singh, (1918) US P R 

1918=201 0 771.' 


Wazib-ul-arz of 1882 but that entry, as* 
sumiug that it is still in force, has no ap- 
plication to the facts as found to exist in 
connexion with the house in question. I 
hold that the plaintiffs’ suit for posses- 
sion of the house was wrongly decreed. 
I would accordingly accept this appeal 
partially, and in modification of thedecree 
of the learned District Judgedismiss the- 
suit in respect of the house but affirm 
the decree in favour of the plaintiffs for 
possession of the agricultural land. Hav- 
ing regard to all the circumstances of the 
case, I would leave the parties to bear 
their own costs throughout. 

Abdul Rashid. J. — I agree. 

K.s./r.K. Appeal partly accepted^ 
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Rangi Lal, J. 


Official Receiver, Delhi— Appelhut. 


Y. 

Eishen Lal aod ati A er— Objectors-^ 
RespoodeDts* 

Misc. Second Appeal No. 720 of 1935^^ 
Decided on 15th July 1935, from order* 
of Dist. Judge, Delhi, D/. 8th January 
1935. 

(«) Hindu Law Alienation — Widow — 
Alienation to meet expen<e» of litigation^ 
Necessity is not established unless widow 
has no sufficient funds to carry on litigation 
~Onus is on alienee to show that alienor's* 
income was insufficient. 


Where a widow purports to alienate a portion 
>f her husband's property in order to meet the 
3 xpons 0 s of litigation incurred for the protec* 
^ion of the estate, necessity is not established 
aoless it is prored by the alienee that at the 
^ime the money was actually advanced, there 
was no money in the bands of the widow suf^ 
'lent for the protection of the estate : 60 X 0 
186 ; 38 Cal 721 and 1918 Pat 648, Fell 

[P 99 0 1] 

(b) Practice — Second appeal — Finding of 
fact— Suit for setting aside alienation by 
widow to raise money for litigation ^ Wo* 
clear finding as to whether funds with 
widow were insufficient to meet expenses or 
litigation— Finding is not one of fact. 

Where the Court in a suit for setting aside* 
an alienation made by a widow to raise 
for certain litigation, does not give a clear fina- 
ing that the funds left with the widow when 
the litigation started were insufficient to mees 
the necessary expenses incurred In it, tne nna 
ing cannot be said to be one of fact and can w 
attacked in a second appeal. w v 

Kishan Dayaf— for Appellant 
Rang Bihari Lal and Shamsher Bafia-- 
—for Respondents. 


1936 Oppioial Keceiveb, Delhi v, Kishek Lal {Raagi Lai, J.) Lahore 

Judgment. — The only question for it was held that an alienee from a 
decision in this case is whether a mort- limited owner mast show not merely 
gage and sale hy a widow were justified that the object for which the money was 
under the Hindu Jaw. The trialJudge held required was a legitimate one but also 
that consideration was proved only to that the funds available to the limited 
the extent of Rs. 1.300 and that no l^al owner were iusaScient to meet the 
necessity was established. The aliena- necessary requirements. It was further 
tions were therefore set aside. On ap- held that costs of litigation are a re* 
peal the learned District Judge was satis, cognised head of necessity but the power 
fied that the alienations were made in to borrow for that purpose is not un- 
order to raise money for certain litiga- limited. In the present case there is 
tion in which the widow was engaged, nothing to show wheJ the litigation 
He therefore accepted the appeal and which is said to have necessitated the 
upheld the alienatious. A further ap- alienations began and what expenses 
peal has been filed to this Court by the were incurred on it. There is some evi- 
Official Receiver of the estate of one dence on the record to show what the 
Bbagwan Chand a reversioner of the funds in the bands of the widow were 

^ when her hnsband died but the learned 

The learned District Judge has not District Judge has not given a clear find- 
dealt with the evidence on the record ing that the funds left with her when 
and has not come to any clear findings the litigation started were insufficient to 
that the whole sum raised by the widow meet the necessary expenses to be in 
was requiMd for the expenses of litiga. ourred on it. It cannot therefore be said 
tion and that the income from her bus- that the finding is one of fact and cannot 
bands estate in her hands was insuffi. be attacked in second appeal. I also find 
cientfor that purpose. It appears that that no finding has been given as to the! 
the learned Judge was of opinion that it passing of the consideration for the alieJ 
™ objecting to the alienations nations. The first alienation was a mort- 
widow had no ready gage dated 6th October 1926 for a sum of 

frber itS“oo h buTirisrb endorse, 

shown that the expenses could not have t ^ 

been met from the income of the estate N presence, 

that they were reasonable and what Ley he TedL^fll ^ Th?“ mentioned 

that where a widow purports t"alienale ^ ''1*' 5“^ 

a portion of her husband’s pronertv in consideration 

order to meet the expenses of litigLion Tn ‘ 

,,-‘»'»i»bed°„nler‘tt b. Z 

proved by the alienee that at the time . I2th Docomtor 1926...^ Ks i 200 

the money was actually advanced there ®’ of a promissory 

was no money in the hands of the widow 4 I'^tl'^ebruary 1920... Rs. 800. 

snfficieot for the protection of the estate. ' noL dated^Th E aoo 

the onus T '‘>'®“»tion by a widow in cash on accoS of «- 

shLXf alienee to . stamp and registration Rs. 300. 

^ow that the alienor 8 income was in- ®' ‘.J*® on account of a - | 
ancient to provide money required inr 7 « ■ ' ••• 400. 

the purpose for which the aliSation wL ' S«b-Registrar ... Rs. l,300. 

said to hav e been made. In A R in fo) Ane sale deed does not mention any 
^vaneewat Prasad Singh v. Ohandi nec^ity for the sale. The Sub-Regis. 

2 88 Cal 721=13 1 0 981. ^ ^ 8 todorsement shows that a suin of 

1 0 (1921) 60 Pai^ 1“ bis presence. Ih& 

8. Badba Klshan 7 Nanr^t.n t..i « Promissory notes and the book account 
M8=46-P0627=8RatLJ6Mf^'^®^® not produced. 

The mortgage de^ as well as the sale 


500. 


400. 
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deed •were executed on behalf of the 
widow by her son-in-law Shankar Lai. 
He stated that she had borrowed Rupees 
1,000 from one Raj Narain and the lat- 
ter's debt was paid off out of the mort- 
gage money mentioned above. There is 
no evidence on the record to show what 
the nature of the debt said to have been 
due to Raj Narain was and when it was 
borrowed. Shankar Lai made a vague 
statement to the effect that when the 
widow was in need of money for the pur- 
pose of litigation she sold her property. 
He admitted that he had no account of 
the expenses of litigation and no account 
•of the income of her property. He also 
admitted that her husband who died in 
1920 or thereabout left moveable pro- 
perty worth Rs. 5,000 or 6,000 and also 
shop goods worth Rs. 5,000 or 10,000. 
This evidence does not seem to establish 
that the widow received full considera- 
tion for the alienations, that the full 
amount was required for the expenses of 
litigation and that she had no other 
source for meeting those expenses. I 
therefore accept the appeal, set aside the 
order of the learned District Judge and 
remand the case to him for a fresh deci- 
sion in the light of the above remarks. 
The parties have been directed to appear 
before him on 1st August 1935. Costs 
to follow the event. 

r.M./r.K. Appeal accepted. 
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Abdul Rashid, J. 

Raghunath Singh and others — Defend- 
ants — Appellants. 

V. 

Dhumi Mal and another — Plaintiffs 
Respondents. 

Misc. Appeal No. 479 of 1935, Decided 
on 25th June 1935, from order of Senior 
Sub-Judge. Gurgaon, D/- l7th December 
1934 . ... , 

(b) Jurisdiction— Small Cause —Hissedars 
of village common entitled toshare offerings 
.in temple— Offerings at temple with many 
claimants farmed to highest bidder by Gov- 
ernment— Thekedar was to give 
, 'Mortgage by co-sharer of his share— Theke- 
dar refusing to pay amount of share to mort- 
• gagee— Suit by mortgagee against tbekedar 
ield cognizable by Small Cause ^urt--Art. 

, J3 or Art. 11, Sch.2, Provincial Small Cause 
Ourts Act, held did not apply. 

The hissedars of a village common were en- 
titled to a share in the ofierings of a temple. 
•TJhe Government in order to avoid disputes 
Among them had been farming the offerings to 
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the highest bidder each year, with the Consent 
of the co-sharers. The tbekedar had to provide 
a surety. One of the co-sharers mortgaged his 
share. On refusal by the thekedar U> pay the 
mortgagee the amount of the share mottgagedi 
the mortgagee brought a suit claiming a decree 
against the thekedar and his surety for the 
amount of the share: 

Beld : that the real contest was between the 
mortgagor and the mortgagee and the thekedar 
would get a valid discharge by making the pay: 
meat to whichever person (whether mortgagor 
or mortgagee) was held by the Courts to be en- 
titled to receive the ofierings and that the snit 
-was cognizable by a Court of Small Causes and 
did not fall within the purview of Art. 18 of 
Sch. 2 and therefore no second appeal lay; 1923 
Lah451; 84 P J? 1692; 81 P P 1839 and20PB 
1911, Bcf. on;T4PP 1689 and 26 Jfud 203, 
Wsfinff. ^ [P 100 C 2; P 101 0 2) 

(b) Revision — Error of law — No revision 
lies. 

By deciding a question of res judicata wrongly, 
a Court cannot be said to have exercised its 
jurisdiction illegally or with material irregu- 
larity : 11 Cal 6 (P C). Rel. on. (P 102 C 1] 

Kishen Dayal and Bhagual Dayal—lot 
Appellants. 

Bishen Narain — for Respondents. 

Judgment. — This appeal arises out of 
an action brought by Dhumi Mal and 
Zabaria Mal against Ganga Sabai, Jawabai 
Lai and Rughnath for recovery of Rs. 56 
on account of the share of the plaintiffs 
in the offerings made to the Hindu temple 
of Mata Sitla. The material facts of the 
case for the purposes of this appeal may 
be shortly stated. There is a Hindu 
temple in village Gurgaon. The temple 
is situated on shamilat deh, and all bisse- 
dars of the village common are entitled 
to a share in the offerings. As there are 
a very large number of claimants to the 
offerings, the Government, in order to 
avoid disputes, has been farming the 
offerings to the highest bidder in each 
year with the consent of the co-sharers. 
The thekadar has to provide a surety. 
The allegations of the plaintiffs are that 
they as mortgagees of the share of Rugh- 
dath, defendant 3 are entitled to receive 
bis share, that Ganga Sahai thekadar 
defendant 1 refnses to pay them this 
share and that, therefore, they are en- 
titled to a decree against Ganga Sabai 
and his surety Jawahar Lai, defendant 2, 
for a sum of Rs. 55. The defendants ple^ 
ded that the plaintiffs had no tight to 
receive the share of the mortgagor Hugh- 
natb, that in any case, their claim to re- 
■ ceive the share of the mortgagor has been 
previously disallowed by a competent 
Court and that this decision operated as 
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res judicata. The trial Court held that the 
finding in the previous suit was binding 
on both the parties and that this finding 
operated as res judicata, aud on that 
basis dismissed the suit. The plaintiffs 
preferred an appeal to the learned Dis. 
trict Judge, who held that neither S. II, 
Civil P. C., nor the principle of res judi- 
cata applied to the present case, and that 
the plaintiffs were entitled to maintain 
the present suit. He accepted the ap- 
peal and remanded the case to the trial 
Court for decision of the other issues. 
Against this order of remand, the defen- 
dants have preferred a second appeal to 
this Court. A preliminary objection has 
been raised on behalf of the respondents 
that no second appeal is competent in the 
present case. S. 102, Civil P. C.,lays 
down that no second appeal shall lie in 
any suit of the nature cognizable by 
Courts of Small Causes, when the amount 
or value of the subject matter of the ori- 
ginal suit does not exceed Bs. 500. Under 
S.^ 15 (2), Small Cause Courts Act, all 
suits of a civil nature of which the value 
does not exceed Bs. 500 are cognizable 
by a Court of Small Causes subject to 
the exceptions specified in Sch. 2, to that 
Act. We have therefore to see whether 

the present suit falls within any of the 
exceptions contained in Sob. 2, Provincial 
Small Cause Courts Act. The learned 
counsel for the appellants submits that 
bis case falls within Arts. 11 and 13 of 
boh. 2, and that the present suit is a suit 
to enforce payment of 

by reason of his 

other rellJSnTtitmff 

coonwioD on 

74 P R 1886 (1) and 28 Mad 202 (2). 

These cases however appear to me to be 

diatmguishable. In 74 P R 1886 ( 1 ). some 

the profits on the ground that they were 
proprietors of certain land in the viUaee 
and the offerings of the temple were 
^visible amongst aU the proprietors. That 

nrima who were 

primarily entitled to a share in the offer. 

against a person who was primarily 

sponsible to pay the cesses or dues In 
f Mad 202 (2) the suit Z broS ly 
® wligious association to re! 

iMde ^to th^® payments 

made to the association and it was he ld 

i (1886)74 P R 1886 

a. Bavadatto v. Narayans, (1905) 28 Mad 808. 


that the suit fell within the purview of 
Art. 13, Sch. II, Provincial Small Cause 
Courts Act. In neither of these cases 
was there a dispnte between a mortgagor 
and a mortgagee. In the present suit it 
is admitted by defendants I and 2 that 
the mortgagor, Bughnatb, defendant 3 
is entitled to a share in the offerings, and 
they merely contest the position taken up 
by the plaintiffs to the effect that they 
as mortgagees are entitled to receive the 
share, and not the mortgagor. . The real 
contest in the present case is therefore 
between a mortgagor and a mortgagee, 
and defendants 1 and 2 wonld get a valid 
discharge by making the payment to 
whichever person (whether the mortgagor 
or the mortgagee) is held by the Courts 
to be entitled to receive the offerings. As 
mentioned above therefore the real con- 
test is between the mortgagor on one 
side and the mortgagee on the other. The 
present suit, in my opinion, does not fall 
within the purview of Art. 13, Scb. II, 
Provincial Small Cause Courts Act. Re- 
ference may be made in this connexion 
to a Division Bench ruling of this Court 
reported as 3 Lah 369 (3). Where it was. 
held that a suit by a person as manager 
of a temple for a share of the offerings and 
the produce of the temple land and for 
the price of a mare presented to the 
temple in the absence of any allegation in 
the plaint that the defendant acted dis- 
honestly is cognizable by a Court of Small 
Causes and does uot fall under either 
Art. 13 or Art. 32, Sch. II, Provincial 
Small Causa Courts Act, 1887. Art. 13 
of the Act only relates to plaints made 
against a person who is primarily liable 

to pay cesses or dues. To the same effect 
are 81 P R 1889 (4), 84 P R 1892 (5) and 
20 P R 1911 (6). Art. 11, Sob. II of the 
Act was also referred to by the learned 
counsel for the appellants but that article 
has no applicability to the facts of the 
present case. I therefore hold that no 
second appeal lay in the present case. 

It was next contended by the learned 
counsel for the appellants that this ap. 
peal may be treated as petition for revi- 
sion. It was held by their Lordships of 

^^-7* Khsisn Gir, 1922 Lah 451=77 I O 
861=3 Lah 869. 

1 Haraam v. Gandu, (1889) 81 P R 1889. 

®- Vmo (1892) 04 P R 

io92» 

8. ^rS^gb 7. DayAl Singh, (Iflli) 20 P R 19U 
=910 57ft 
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the Privy Conncil in 11 Cal 6 (7), that by 
deciding the question of res judicata 
wrongly a Court cannot be said to have 
exercised its jurisdiction illegally or with 
material irregularity. For the reasons 
given above, I dismiss this appeal with 
costs. 

RAV./V.V Ap peal dismissed. 

7. Amir Hasan Kban v. 8biv Bakbsb Singh, 

(1885) 11 Cal 6(P C). 
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Hilton, J. 

Harikishan Lai & Sons — Defendants 
— Appellants. 

V, 

Peoples Bank of Northern India, Ltd, 
—Plaintiff — Respondent. 

Miso. First Appeal No. 1180 of 1934, 
Decided on 19th July 1931, from orders 
of Senior Sub- Judge, Lahore, D/* 4th 
April 1934. 

(a) Appeal — Competency ^ Order appoint- 
ing receiver ad interim it appealable. 

The mere fact that an appointment of a re* 
ceiver ie made ad interim does not mean that 
the order is not an order under 0. 40, B. 1, Civil 
P.C., and an appeal lies from it under 0. 43, B. 1 
(s) in tbe same manner as if tbe appointment 
bad not been ad interim but final. [P 103 C 1] 

(b) Receiver— Appointment of — Mere ap* 
prehension that defendant would wrongfully 
dispose of property does not justify order 
without further inquiry. 

Mere existence of apprehension in the mind 
of the plaintifi that tbe defendant would wrong* 
fully dispose of his property is not alone sufB* 
cient to justify an order for receivership without 
further inquiry as to the basis of these appro* 
bensioDS and tbe appointment of a receiver 
merely by reason of such apprehension cannot 
be rendered just and convenient. 103 C 2] 

(c) Receiver — Appointment of — Creditor 
having right against specific fund or estate 
is entitled to receiver on ground that be has 
special charge on debtor's property. 

There is a distinction between tbe practice of 
appointing a receiver in tbe case of a general 
creditor and in tbe case of a creditor who has 
a right against a specific fund or estate. The 
latter class of creditors is entitled to a receiver 
on tbe ground that they have a special or equit*^ 
able charge or lien upon tbe debtor's property, 
unless other circumstances exist which make 
tbe appointment unjust or inconvenioDt : 1922 
Fat ZIS, Bel. on. [P 104 C 1] 

(d) Receiver — Appointment of— Application 
for appointment of receiver— Suit not so 
potently framed in wrong manner as to make 
its success so problematical as to justify 
refusal to appoint receiver—Court should not 
refuse to make appointment. 

Where tbe plaint itself shows that the suit 
is not likely to succeed or even tbe plaintifi has 
not excellent chance to succeed, it is a circum* 


stance which would render it unjust and in« 
convenient to appoint a receiver. It is however 
one thing to argue that a suit is wrongly 
framed and quite another to say that it is 
wrongly valued. A wrong valuation U not so 
vital that it can never be remedied. Where 
therefore the suit is not so patently framed in 
a wrong manner as to make its success so pro* 
blematical as to justify refusing a receiver* 
ship order to a creditor whose case is that be 
is secured, the Court should not refuse to pass 
such an order. [P 104 0 1, 2] 

Nawal Kishore and AjitRam — for Ap. 
pellants. 

Kishen Dial and Badri Das (lot Bha* 
rat Insurance Co.) — Respondent. 

Judgment. — The Peoples Bank of 
Northern India Limited, has instituted a 
suit against Llessrs. Harkisban Lai and 
Sons, Timber Merchants in the Court of 
tbe Senior Subordinate Judge at Lahore 
OD 3rd April 1934. The suit was based 
upon an agreement alleged to have been 
made between the parties on 16tb March 
1931. This agreement sets forth that in 
consideration for advance made by tbe 
Bank to tbe defendant company, the 
latter pledged with tbe Bank the timber 
mentioned in certain lists annexed to tbe 
agreement as security and undertook to 
act as trustees for the Bank in respect of 
tbe said timber and that they are liable 
to account for it to tbe Bank: tbe docu- 
ment also recites that tbe borrowers 
undertook responsibility for tbe safety of 
the timber against theft, loss and des- 
truction. Further, Cl. 8 of the document 

relied upon was as follows : 

That at the end of I6tb March 1984 tbe bor* 
rowers shall pay forthwith to tbe Bank tbe 
balance then outstanding and owing to tbe 
Bank on their account inclusive ol interest 
. . . . , and in case of default the Bank shall 
have tbe right to take possession of the seen* 
rity after notice to the borrowers or demand 
the repayment of the loan. In case of taking 
possession tbe Bank shall be entitled to sell the 
security .... ,and to apply the proceeds in tbe 
realization of loan, interest, costs etc. . . . 

Suing on the basis of this document 
the Bank alleged that default had occur- 
red after notice was given, and that they 
were entitled to pursue tbe remedy provi- 
ded for in the foregoing clause. They asked 
by way of relief for (a), a decree for ren- 
dition of accounts in respect of the tim- 
ber pledged with the Bank (b) a decree 
for the delivery of tbe timber and for the 
money for which the defendant firm me? 
be held liable as a result of accounting 
and (c) in case possession of the timber 
be not delivered, a decree for the 
thereof. On the same date on which tbe 
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plaint was presented the plaintiff Bank pany from the possession of the timber, 
moved the Court by application, to ap- not because the said Company is a person 
point a receiver of the timber that was whom the defendant firm has no present 
alleged to have been pledged to them and right to remove (this may or may not be 
also for temporary injunction forbidding the case and is a matter to be inquired 
the defendant firm to alienate or inter- into if the question arises) but because 
meddle with the timber. the Company can only be removed by a 

The Senior Subordinate Judge has definite order of the Court made under 
passed an order on 4th April 1934 with. 0. 40, B. 1, sub-R. (b) and no such order 
•out issuing any notice to the defendant is included in the order underappeal, nor, 
firm making an appointment of an so I was informed at the Bar, has any 
4id interim receiver to take possession such order been subsequently made. The 
•of the timber and nominating Lala Pra- question of the Bharat Insurance Com- 
kash Chander Mabajan as one receiver. A pany's right to possession or their remo- 
.temporary injunction as prayed for was val from possession has not yet therefore 
also issued. At the same time it was been decided and the question whether 
■ordered that a notice should issue to the an ad interim receiver should have been 
•defendant firm on the question of a final appointed must be decided without refe- 
•decision of the matter. Against this order rence to the Bharat Insurance Company’s 
•appointing an ad interim receiver the de- alleged possession of some of the timber, 
^ndant firm has appealed to this Court. If thereceiver'sappointmentisconfirmed, 
The appeal also complains against the ap. he will still have to get another order 
|ointmeQt as receiver of Lala Guranditta from the Court before he can remove the 
.Mai. which appointment was made by a Bharat Insurance Company from posses, 
subsequent order of the Senior Subordi- sion. 

It was next alleged that the plaintiff 
Bauk were not justified in obtaining an 
order for receivership by stating that 
they apprehended a wrongful disposal of 
the timber on the part of the defendant 
firm. In dealing with this point I think 
that I should e.xolude from consideration 
events which are said to have occurred 
subsequent to the order under appeal and 
that I should merely pay regard to the 
material which the Judge had before him 
when be passed tbat order. On this point 
I think that the mere existence of such 
apprehensions in the minds of the Bank's 
representatives was not alone sufficient to 
justify the order for a receivership with- 
out further inquiry as to the basis of 
these apprehensions and if there were no 
other considerations in the case I would 
be disinclined to hold that the appoint- 
ment of a receiver was rendered just and 
convenient merely by the existence of 
such apprehensions. 

There was however before the Senior 
Subordinate Judge when he passed the 
order under appeal the agreement on 
whioD the pldiotiff Bank was suing and 

this agreement read together 
With the averpients in the plaint, sup* 
ported the contention that the plaintiff 
« merely a geneml creditor 

of the defendant firm,, but a creditor 
having a right against a specific security 
consisting of timber. The distinction 


Date Judge dated dth April 1924 in plac 
of Lala Prakash Chander Mabajan, wh 
had not consented to act. 

For the plaintiff Bank Mr. Kisben Da 
yal urged here tbat an appeal does no 
lie, but I am of opinion that the met 
fact that the appointment was made a 
interim does not mean that the order wa 
not an order under 0. 40, R. 1 and ai 
appeal will therefore lie under 0. 43 
R^ 1 (s) in the same manner as if the ap 
pointment had been not ad interim, bu' 
Tke first ground upon which Mr 
Hawal Kishore for the appellant firm hai 
attacked the order under appeal is thal 
the timber in question or at any rate a 
considerable quantity of it is and was at 
the time of the order in the possession of 
the Bharat Insurance Company and that 
the defendant firm has no present right 
to remove the Bharat Insurance Company 

from the possession or custody of the tim 

(2). It is 

argued that before appointing a receiver 
further inquiry was necessary, as strin 
geat action of this character istobeodon 
ted with caution. Now the order under 
appeal does not purport to remove the 
Bharat Insurance Company from posses 

•8ion or custody of the timber and iLder 
■stand that no such distinct order has 
been passed. I am of opinion that the 
«rder under appeal would not justify the 
emovalofthe Bharat Insurance Cota 
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between the practice of appointing a re- 
ceiver in the case of a general creditor 
and in the case of a creditor who has a 
itight against a specific fund or estate is' 
well understood (see Woodroffe’s Law 
Relating to Receivers, Edn. 4. pp. 138 to 
140 and Gl I C 849 (l). The latter class 
of creditor is entitled to a receiver on 
the ground that he has a special or equi- 
table charge or lien upon the debtor’s 
property. 

Clauses of the agreement (quoted in 
extenso earlier in this judgment) was 
prima facie a good ground therefore up- 
on which the Senior Subordinate Judge 
could order the appointment of a recei- 
ver and unless there were other circum- 
stances before him which pointed to such 
a Court being unjust or inconvenient. I 
think that his discretion was rightly 
exercised. 

It is contended that such a circum- 
stance exists in the plaint itself and that 
the suit as framed is not likely to succeed 
owing to the character of the reliefs 
sought and the manner in which they 
have been valued for Court-fee. No doubt 
if the plaint itself were tc show that the 
suit is not likely to succeed, or even 
that the plaintiff Bank had not an excel- 
lent chance to succeed, this would be a 
circumstance which would render it un- 
just and inconvenient to appoint a re- 
ceiver. It is suggested that the plaintiff 
Bank cannot succeed on a suit for rendi- 
tion of accounts, and that they have not 
sued or paid Court-fee upon a suit for 
recovery of the money alleged to have 
been loaned by them to the defendant 
firm. I do not want to prejudge any 
matter which may be disputed in the 
suit itself, but it seems an open question 
at least whether the plaintiff Bank could 
not refrain from suing for recovery of the 
money loaned and sue merely for deli- 
very of the timber alleged to have been 
pledged to them, which they have 
certainly done. How far they can sue for 
rendition of accounts of the timber I will 
not decide, but one relief which they 
have sought is the delivery of the timber 
and if they should succeed in obtaining 
that relief the receivership would not 
have been in vain. It is of course one 
thing to argue that a suit is wrongly 
framed and quite another to say that it 
is wongly valued. A wrong valuation is 

1 . Pirtbi Chaad LM v. Kalikanand Singh, 
1922 Pat 318=Gl I C 849=6 Pat L J 306. 


193S 

not so vital that it can never be remedied, 
and I do not think it can be said that 
the suit is so patently framed in a wrong 
manner that its success must be so pro- 
blematical as to justify refusing a re- 
ceivorship order to a creditor whose case 
is that he is secured. 

Similar considerations apply to the in- 
junction order as to the order appoint- 
ing a receiver and it is not necessary to 
cover the same ground twice. 

The grievance of the defendant firm 
against the appointment of Lala Guran-. 
ditta Mai is based inter-alia on the 
allegation that he is inimical to the de- 
fendant firm and that be carries on a. 
rival timber business at Jbelum. Are- 
presentation to this effect has also been 
made to the senior Subordinate Judge and 
is still awaiting decision. This matter 
calls for an early decision, but it ia 
better that it should be decided by the 
senior Subordinate Judge, as the receiver 
is an officer of that Court and the matter 
is properly before that Court. 

To sum up, my decisions are: (1) The- 
order under appeal does not direct the 
removal of the Bharat Insurance Com- 
pany from the possession or the custody 
of the timber, and unless or until a dis- 
tinct order to that effect is made by the: 
lower Court such removal is unjustified. 
(2) The appointment of a receiver was in. 
the circumstances prima facie just and' 
convenient and the order is upheld. This' 
is without prejudice to the decision re- 
garding a permanent appointment wbiolv 
decision must be expedited. (3) The ques- 
tion whether Lala Guranditta Mai should 
be replaced by another person as receiver 
is under the consideration of the lower 
Court, and it is directed that the decision 
on this matter be taken up without 

The costs of the hearing in this Court 
should be borne by the parties incurrinft 
them. 

r.u./B.K. Order accordingly- 
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Jai Lal and Sale, JJ. 

Parmodh Chand — Appellant. 

V. 

Narain Singh & oiAers— Respondents. 

Second Appeal No. 1670 of 1932, De- 
cided on 25th June 1935 from decree ^ 
Dist. Judge, Hoshiarpur, D/- 11th July 
1932. 
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(■) CtvilP. C.(lfl08}, S. 100— Legal effect of 
proved or admitted faett U queation of law. 

Where the loner appellate Court has failed to 
properly appreciete the legal effect of certain 
prored or admitted facts, the question is one 
of law and therefore It is a good ground for a 
second appeal ; 1930 P C 91, Foil (P 100 G 1] 
(b) Evidence Act (1872), S. 90 — Entry in 
school register — Register over 30 years old 
produced from proper custody— Genuineness 
is presumed — Person making entries not pro- 
duced as witness is immaterial. 

A school register was produced in evidence 
and reliance was placed on certain entries in 
the register. The person making the entries 


could not however be produced as a witness. 
The register was over 30 years old and was pro* 
duced from proper custody: 

Held : that a presumption of genuineaess at- 
taches to the register and the fact that the per- 
son responsible for the entries was not produced 
as a witness was immaterial. 107 C L] ^ 

Achhru Bam — for Appellant. 

Yashpal Gandhi and Iqbal Singh for 
Faqir Chand — for Kespondents. 

Sale, J. — The following pedigree^table 
will illustrate the facts in dispute in this* 
second appeal. 


SBER JANG 


Banka 

I 

Kauranga 


Naraio Singh 
(Plaintifi 1) 


9 

Baghbir Singh 
(Plaintifi 9) 


% 

Gajjan 


Karindar Singh 


Balwant Singh 
(PlaintiS 3) 


Qbuiab Sing 


Achhar Singh. 


Nahar Singh 
widow 

Mt. Shiv Devi. 


Parkap Singh 


iBt Wife 
Udham Singh 


2nd Wife 
Mt. Jai Devi 


Son 

Shiv Bam 
widow 

Mt. Sunder Devi, 


I 

Son 

Parmesbri Das 
widow 

Mt. Ganesh Devi, 


I 

Daughter 
Mt. Parmeshti. 


t ,, Daughter Daughter 

aeshti. Mt Puran Devi lit ParbatL 

=M=:Dlier» Rajput 

Parmodh Ohand 
(Delsndaot 1 ), 

legitimate sons of Partap Singh by a. 
second wife Mt. Jai Devi. The suit was- 
oontested by the alienee mainly on the 
ground that Shiv Ram and Parmesbri Das 
we not Rajputs, but the sons of Mt. Jai 
Deyi, (admittedly a Sud woman) by her 

Genda Sud, and thus not 
the hgitimate sons of Partap Singh. 

The trial Court found for the collaterals 
and decreed the claim and this decree 
was con6rmed in appeal by the District 
Jadge, Hoshiarpur. The sole question for 
determination is whether Shiv Ram and- 
rarmeshri Das are, as found by the lower 
Uonrts, the legitimate sons of Partap- 
bingh. The evidence in this case is the- 
M^e as that recited and discussed in the- 
jud^ent by this Bench in Civil First An- 
peaiNo. 968 of 1933 of to-day's date, in- 


The parties in so far as they belong to 
the line of Sher Jang, the common an- 
^tor, are Narial Rajputs of Amb in the 
Hoshiarpnr district, hot it is denied by 
the defendant-appeUant that Shiv Ram 
and Parmeshari Das are the legitimate 
sons of Partap Singh. The suit was brought 
to challenge two alienations of landed 

Parmodh Chand. defen- 
u w. alienation was a bequest 

^ Mt. Ganesh Devi widow of Parmesbri 
Das, the property in question being 
favour of Parmodh Chand in 
1925 after Mt. Ganesh Devi's death. The 
. jeoond dienation is a gift by Mt. Sundat 
^ llevi, widow of Shiv Ram, in 1928. The 
plwDt^B claimed to be the collaterals of 
81 mv Bam and Parmesbri Das. their case 
oeing that these two persons wsre the 
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which we have hold, reversing the decision 
•of the Senior SubordinateJudge, that Shiv 
Ram and Parmeshri Das are not the legi- 
timate sons of Partap Singh. The parties 
to this second appeal are different, but it 
is unnecessary to deal with the evidence 
discussed in the other judgment except 
in so far as it is material for the decision 
of this second appeal. On behalf of the 
respondent, it is urged that the finding 
of the lower appellate Court, viz., that 
Shiv Ram and Parmeshri Das are the 
legitimate sons of Partap Singh, is a ques. 
tion of fact binding on this Court and 
that this second appeal is not therefore 
competent. 

Briefly Mr. Achhru Ram for the ap- 
pellant contends that a second appeal lies 
for three reasons : (l) that the District 
Judge has misconceived the legal effect 
of the entries in the School register dated 
Snd January 1873, (2) that the District 
Judge has omitted to consider the oral 
evidence relating to the alleged death of 
Genda in 1879 and (3) that the District 
Judge has misunderstood and drawn 
wrong inference from the admission of 
l^arain Singh plaintiff No. 1 and of Na. 
rindar Singh, father of plaintiffs Nos. 2 
and 3, in the plaint of the suit which they 
brought in 1893. There is in my opinion 
force in Mr. Achhru Ram's contention. 
I would hold that as will appear from a 
discussion of the material evidence a 
second appeal lies on the ground that the 
District Judge has not properly appre- 
ciated the legal effect of certain proved 
or admitted facts. This, as was pointed 
out in 11 Lab 199 (l), is a question of law 
and therefore a good ground for a second 

peal. 

In considering the evidence, the District 
Judge was largely infiuenced by two ad. 
missions stated to have been made before 
him in the course of arguments : (l) that 
there was no obstacle to the marriage of 
a Sud woman (Mt. Jai Devi) to a Rajput 
(Partap Singh) and (2) that a marriage 
between them must be presumed from 
long cohabitation. No such admissions 
have been made before us. Indeed Mr. 
Achhru Ram for the appellant has repu- 
diated these admissions and no attempt 
has been made to rely on them in this 
Court. It may be, (though the point is 
not before us) that there is no obstacle 

1. Wall Mahomed v. hUhomed Bakhsh, 1930 

P C 91s=122 I C 316=11 Lah 199=57 I A 8C 

tP 0). 
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to the marriage of a Sud woman to a 
Rajput in these enlightened days, but 
the marriage in question, if it occurred at 
all, must have occurred about the year 
1860, and there can be little doubt that 
in those days such a marriage would not 
have been approved. Indeed, the District 
Jndge in another place in this judgment 
has observed that: 

It is not surprising that Mt. Ganesb Devi 
(widon of Parmeshri Das) and Mt. Jai Devi Itbe 
Sud companion of Partap Siugb) were both ore- 
mated in the cremation ground intended for 
Suds (instead of in the place where Rajputs 
would be cremated) in view of the well-known 
orthodoxy of Rajputs. 

Again, he has observed that: 

Orthodox Rajputs would not wish to recog- 
nize as full Rajputs the status of Parmeshri 
Das and Shiv B^m, because they were borne of 
a Sud woman. 

It is apparent therefore that the Dis. 
trict Judge himself felt doubts on the 
point whether the Rajput brotherhood in 

1860 would have approved of the marriage 
of Pratap Singh to a Sud woman. 

The question of the alleged presomp. 
tion of marriage said to arise from ad- 
mitted cohabitation between Pratap 
Singh and Mt. Jai Devi has been fully 
discussed in our judgment in Civil Appeal 
No. 968 of 1933 in which it has been 
pointed out that in the circumstances of 
the present case, no such presumption can 
arise. It is common ground that Mt. Jai 
Devi, the mother of Shiv Ram and Par- 
raeshri Das was a Sud woman. Pratap 
Singh had an admitted Rajput wife, who 
was the mother of Udham Singh. There 
is unrebutted evidence on the record 
which has been accepted by the District 
Judge himself that Shiv Ram was born in 

1861 and Parmeshri Das in 1863. There 
is also unrebutted evidence that Genda, 
said by the respondents to be the Sud 
husband of Mt. Jai Devi, died in 1879. 
Consequently, any marriage between Par- 
tap Singh and Mt. Jai Devi before 1879 
would be out of the question. There 
seems no reason to reject the oral evi- 
dence that Genda died in 1879, corrobo- 
rated as it is by the evidence of the 
Pandas from Hardwar, which shows that 
up to 1879 Partap Singh had only one 
recognized son Udham Singh and ' 
was only after Genda's death in 1879 
that Shiv Ram and Parmeshri Das were 
recognized as his sons. There is siimlar 
evidence that prior to this date, Pa^* 
meshri Das and Shiv Ram were reported 
as the sons of Genda Sud. 
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But the conclusive evidence, in my 
opinion, which the District Judge has 
jfailed to appreciate, is provided by the 
Iscbool register ol 1873 and the family 
-agreements of 1878 and 1880. The Dis. 
trict Judge has rejected entries in the 
school register on the ground that the 
person responsible for these entries was 
not produced as a witness. It was how. 
ever obviously impossible to produce the 
person responsible for these entries. The 
document is more than 30 years old and 
was produced from proper custody by 
D. W. 9, a teacher in the Government 
College at Hoshiarpur, the successor of 
the old Municipal Board School, which 
has as such, ceased to exist. A presump- 
tion of genuineness attaches to this regis- 
ter and the fact, that the District Judge 
has accepted as an undisputed fact that 
Shiv Bam was born in 1861 and Par- 
meshri Das was boro in 1863, itself indi- 
cates that the entries in the register are 
genuine. These entries describe Shiv 
Bam and Parmeshri Das as the sons of 
Genda Mai Sud and are therefore good 
contemporary evidence that they were 
not the sons of Partap Singh. Again, the 
District Judge has failed to appreciate 

Proper effect of the agreements of 
1878 and 1880 which recite that though 
armeabri Das and Shiv Ram were the 
eons of a Sud woman, they were to be 
held entitled to succeed as if they were 

legitimate 

wfe. The District Judge has rejected 
these documents as of no help” to the 
defendant on the ground of the presump- 
tion (accepted throughout his judgment) 

Mt Si 'fr® and 

^t. Jaa Devi. I have shown however that 

PuXr of marriage exists, 

huitber, the District Judge says in his 

judgment that Shiv Bam and Pa^mesh 

to be the sons of Partap Singh. This is a 
misdesoription. They were described as 

f ® or^er to enable 

them to succeed to the family property on 

was to be deemed to be the wife of Partar. 

were the sons of Partap Singh ^ 
Again the District Judge has failed in 
y opinion, to draw proper infeten’cM 


from the plaint of the suit instituted by 
Narain Singh plaintiff in 1893. This suit 
was brought by Narain Singh plaintiff 1 
and Narindar Singh, father of plaintiffs 2 
and 3, to challenge the act of Udbam 
Singh in allowing one-halfof the property 
of Partap Singh to be mutated in favour 
of Shiv Bam and on bis death, in the 
name of his widow. The mutation was 
obviously the result of the agreements of 
1878 and 1880 to which reference has 
already been made. The District Judge 
comes to the conclusion that because the 
suit was dropped and because it was not 
clearly alleged in the plaint that Shiv 
Ram was not the son of Partap Singh, 
Shiv Ram was by implication admitted 
to be the son of Partap Singh. Actually 
however it is speciOcally stated that 
Partap Singh left only one son Udham 
Singh and though it is not dednitely 
alleged that Shiv Ram was not the son of 
Partap Singh, the allegations made in the 
plaint are consistent only with the hypo- 
thesis that the plaintiffs then considered 
t^t Shiv Ram was not the son of Partap 
Singh. The reason why the suit was 
dropped was because the suspected preg- 
nancy of Shiv Ram’s widow did not 
materialize with the result that there 
would be no issue and the suit would 
have been infructuous. This plaint, in 
my opinion, fully confirms the other con- 
temporary documentary evidence in show, 
ingthat whatever may be the view of 
Narain Singh and the other plaintiffs 
now. they did not regard Shiv Ram and 
Parmeshri Das ns the sous of Partap 
Singh 30 years ago. 

For these reasons. I would hold that it 
IS not proved that Shiv Ram and Par 
meshri Das were the sons of Partap Singh 
It follows therefore that the plaintiffs are 
not the collaterals of Shiv Ram and Par- 
meshri Das and have therefore no right 
to impugn the alienations made by their 
widows. I would therefore accept the 
appeal, sot aside the decree of the lower 

tCgho“ut 


Jai Lai, J.— i 

S.R./H.K. 


Agree. 


Appeal allowed. 
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Addison, Ag. C. J. and Din 
Mchammad, j. 

Mt. Harnam Eaur and anclhe> — De- 
fendants— Appellants. 

V. 

Jagat Singh and others — Plaintiffs and 
a7wther — Defendant — Respondents. 

Second Appeal No. 1283 of 1932, Deci- 
ded on 23rd July 1935, from decree of 
Dist. Judge, Ludhiana, D/- 5th July 
1932. 

(a) Custom (Punjab) — Ancestral Property 

Historical note showing village founded by 

P — P'$ sons dividing village — People leaving 
village because of famine— Returning years 
afterwards — Dividing lands into hals, one 
being land in suit— Inference that original 
proprietors returned and not descendants 
held not legitimate— Hence land not estab* 
lisbed as ancestral. 

A historical note indicated that the village 
in which the disputed land was situate was 
founded by B. Alter him his sons divided the 
Tillage. The proprietors and the people of the 
village were, however^ forced to leave it on 
account of famine but some of them returned 
to the village many years afterwards. They 
divided the land in the village into hals and 
one of the divisions was the land in dispute: 

Held : that it could not be legitimately in* 
ferred that it was the original proprietors who 
returned, and not their descendants. Hence it 
bad not been established that the land was 
ancestral : 1930 Lah 633, Be/. [P 103 C 2] 

(b) Custom (Punjab)- Ludhiana District — 
Hindu Jats— Gift to daughters — Collaterals 
beyond 4th degree cannot challenge gift. 

Among the Hindu Jats of Ludhiana District 
a gift by the father, of any part of his property, 
to his daughters cannot be cballeoged by colla* 
terals beyond the 4tb degree. . [P 109 C 1] 

Jhanda Singh — for Appellants. 

Addison, J.— The plaintiffs sued for 
a declaration that the gift by defendant 1, 
Naraina, to bis daughters, defendants 2 
and 3, was null and void as against them 
and should not affect their reversionary 
rights after the donor's death. The trial 
Court held the land not to be ancestral 
and dismissed the suit. On appeal the 
District Judge held the land to be ances- 
tral and found that the plaintiffs, who 
were reversioners within five degrees, 
could contest the alienation. He accor- 
dingly accepted the appeal and decreed 
the suit. He however granted the defen- 
dants a certificate under S. 41 (3), Punjab 
Courts Act, to the effect that a question 
of custom was involved as to whether a 
gift of ancestral property by a sonless 
proprietor to his married daughters in 
the presence of collaterals of the 5th 
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degree was valid or not; and the defen- 
dants on this certificate have preferred 
this second appeal. 

It was first argued that the finding 
that the knd was ancestral was not 
supported by. evidence and that the con- 
clusion was merely a conjecture of the- 
District Judge and not a proper inference 
from the facts established. The District 
Judge has relied upon the historical note- 
at the bottom of the pedigree table of 
the village. According to it, the village 
was founded three hundred years before- 
the first settlement by Fhirna in the- 
time of the Mogbals when the Rajputs of 
Eaikot ruled over that territory. Phirna 
came to graze cattle in these parts and: 
settled there. His two sons, Sawla and< 
Rukkan, divided the land into two villa- 
ges. Maharaja Ranjit Singh granted a 
Jagir of the land to Bbai Kaitbalwala, 
but many people were famine-stricken. 
and left the village. The few, who re- 
mained, cultivated what they could. 
This was before Bbai Kaithalwala got 
the jagir. In bis time many of the pro- 
prietors returned and divided the land 
into fifteen hals irrespective of ancestral 
shares, five patties being formed, one of 
them being patti Bhola. On this the 
District Judge held that it was estab- 
lished that the original proprietors re- 
turned and on the authority of 1930 Lah 
633 (1) found that the land did not lose 
its ancestral character when the original 
proprietors returned and re-occupied it. 
On this historical note, however, it can- 
not be legitimately inferred that it was 
the original proprietors who returned, 
and not their descendants. The finding 
of the District Judge on this question, 
therefore, is not, in our opinion, based on 
evidence but on conjecture, and we hold 
that it has not been established that the 
land is ancestral. We might add that 
the land at the first settlement was held 
by Arjan, who was three degrees remoyea 
from the common ancestor of the parties. 
This is sufficient to dispose of the appeaL 
but we shall also proceed to dispose of 

the question of custom. 

According to question 87 of Mr. Dun- 
nett'fl Customary Law prepared 1“ 
all Hindu Jats said that to enable t 
father to make a gift of any part of 
property to his daughters, be must od^ 
tain the consent of the heir s- but on i 

1. Sadda Singh v. Lehna Singh, 1930 Lah 688ss 

121 1 C 733. 
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•collaterals related through the great, 
^racd-father could object to such a gift. 
In the present case, the plaintiffs are 
related through the great.great.grand- 
father, that is, in the 5th degree instead 
of the 1th degree. They are not, there- 
fore, entitled, according to this reply, to 
object to the gift. 

A similar reply was given in Mr. 
<5ordon Walker’s Customary Law of the 
District published in 1885. The question 
number is the same, namely, 87. It is 
there stated that as to immovable pro- 
perty (or rather land), most tribes say 
that to enable the proprietor to make a 
gift of any part of it to the relations 
mentioned in the question, he roust ob- 
tain the consent of the heirs~the lineal 
■male descendants, or, in default of them 
the collaterals related through the great- 
grandfather. 

The two Customary Laws of the Dis- 
trict, therefore, are against the plaintiffs. 
But the District Judge has relied upon a 
riwaj-i-am prepared for pargana Ghun- 
granain Mr. Gordon Walker’s settlement 
operations. This village is in that par. 
gana. A pargana was in those days a 
sub-division of a tabsil. According to 
the reply to question 87 in it, the con. 
sent of all collaterals was said to be 
necessary in the case of such a gift. 
There is no other evidence of importance 
sxcept that there is a judicial decision 
against the plaintiffs, but it was not in 
this locality though the land was situated 
in the same district. The District Judge 
has been impressed by the fact that 
married daughters have no right df sue. 
cession, and he argues from this that 

shnuir? I ^ bowever distant, 

"eht to con. 
test a gift to married daughters. Custom 

is. however, not logical, and as the two 

Customary Laws of the district are 

against the plaintiffs and there is no 

instance in favour of the plaintiffs we 

must bold that the plaintiffs have failed 

toestabhsh that they have the right to 

?n Elated 

|in the fifth and not the fourth degree. 

/easons given, we accept 

■coat, Eghou, 

S.B./R.K. 
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Agha Haid.ar, J. 

Mt. Mahbub Begum — Plaintiff— Appel- 
lant. 

V. 

Sher Mohamviad &ndi another — Defen- 
dants — Respondents. 

Second Appeal No. 1035 of 1935, De- 
cided on 18th October 1935, from decree 
of .-^ddl. Disfc Judge, Lahore, D/- 22nd 
March 1935. 

(a) Release — Admissibility — Properly relin- 
quisbed valued at more than Rs. 100 — Deed 
unless properly stamped and registered it 
inadmissible in evidence. 

Where a docament is produced not for any 
collateral purpose but for tbs purpose of proving 
the actual transfer or relinquishment of certain 
rights, and the property which is the subject- 
matter of relinquishment is valued at more 
than Rs, 100 the document ought to be properly 
stamped and registered, otherwise it is inad- 
missible in evidence ; 1919 P C 44, IHstUig 

r . « 111 0 2] 

|b) Easement— One party executing deed 
or relinquishment of certain rights over pro- 
perty— Parlies not concerned with any right 
of easement that may accrue in future. 

i Iq a partition between C? and -V, 2/ executed 
a document which allowed G to build bis house 
in way he liked. Many years later, suc- 
cessor of N claimed a right of easement against 
e. It was contended that the deed executed 
by N was a bar to such claim : 

document merely empowers 
fr to build his house in any manner be thought 
fit. It certainly did not amount to a relin- 
quishment of the right of casement whioh 
would accrue to N or his successors-in-title 
after the prescribed period of 20 years bad ex- 

hypothetical rights which were to materialise 
in future, if at all, and the document executed 
by N was no bar to a right acquired later. 

Barkat Ali— (or Appellant. ^ 

L. M. Doric— for Respondents. 

Judgment.-Tbi8 is a pkintiff’snppeal 
which arises out of a suit for a pertnan. 
ent miunction asking the Court to res- 
tram the defendants from obstructing 
the plaintiff s door A and the windows B 
and C ID the southern wall of her house 
and also for a mandatory injunction di- 
recting the defendants to remove such 
structures as they have already put up 
and which have closed the plaintiff’s 
door and windows. Both the Courts be- 
dismissed the plaintiff’s claim. 

Rahim Bakhsh was the common ances. 

•iW time 

'in May 1906 leaving him surviving three 
•SODS. Sher Mohammad (defendant l) 
■Gbulam. Mohao^mad (defendant and 
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Nazar Mohammad, the husband of Mt. 
Mahbub Begum, plaintiff. On the death 
of Eahim Bakhsh a partition was effec- 
ted between his three sons. As a result 
of the partition Nazar Mohammad got a 
certain share towards the north of the 
house in question. The rest of thehonse 
fell to the shares of bis two brothers, 
Ghulam Mohammad and Sher Moham- 
mad, in this way that Ghulam Moham- 
mad received an open site to the south 
of the plaintiff 's share and Sher Moham- 
mad got the rest of the house. Nazar 
Mohammad died some time in 1921. The 
relations between Ghulam Mohammad, 
Sher Mohammad and Mt. Mahbub Be- 
gum, the widow of Nazar Mohammad, 
who had died childless, remained cordial 
for some time after the death of Nazar 
Mohammad and in fact on 20tb January 
1922 Sher Mohammad and Ghulam Mo- 
hammad corahined in releasing their 
share under the Mabomedan law in the 
property of their deceased brother, 
Nazar Mohammad, in favour of Mt. Mah- 
bub Begum. These relations somehow 
became strained afterwards and in 1927 
a suit was brought by Mt. Hayat Bibi, 
the widow of Eahim Baksb, and the 
mother of Sher Mohammad, Ghulam Mo- 
hammad and Nazar Mohammad against 
Mt. Mahbub Begum in which Mt. Hayat 
Bibi claimed her share under the Maho- 
roedan law in the property of her de- 
ceased husband Eahim Bakhsh. This 
suit was dismissed. This suit has no 
direct bearing upon the present contro- 
versy. I have mentioned it merely to 
show that the relations about this time 
between Mt. Mahbub Begam and the 
rest of the family were not friendly and 
the suit brought by Mt. Hayat Bibi was 
the outcome of the differences which 
arose between the parties. 

In the northern wall of the portion of 
the house which fell to the share of the 
plaintiff, there are two windows and a 
door. Ghulam Mohammad and Sher 
Mohammad pub up wooden planks on the 
open space which had been allotted to 
Ghulam Mohammad in the partition of 
1907 with the result that the light and 
air which the plaintiff had been receiving 
through the door and the two windows 
were obstructed. The plaintiff then 
brought the present suit claiming a right 
of easement of light and air through the 
two windows and the door and Mking for 
the injunction already mentioned. A 
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number of defences were raised, but sub. 
stantially the plea was taken that the 
partition took place in 1919 between the- 
parties and therefore the period of 20 
years had not yet been completed, and 
therefore no prescriptive right of ease- 
ment had been acquired by the plaintiff. 
It was also pleaded that the door and 
windows always remained closed and. 
therefore, the plaintiff never enjoyed any 
light aud air through them. The right 
of privacy was also asserted and it was 
also said that the plaintiff bad sufficient 
light and air in spite of the alleged ob- 
struction. Both the Courts below held 
unanimously that there was a partition, 
as alleged by the plaintiff, iu the year 
1907, and that the door and windows did 
not remain closed as pleaded by the de- 
fendants, but had been iu use, and light 
and air had been passing into the plain- 
tiff’s house through them. The trial 
Court, however, dismissed the plaintiff’s 
suit on the finding that, although the- 
passage of light and air was interfered 
with, the comfort of the bouse bad not 
materially diminished and that the door 
and windows in the plaintiff’s house in- 
terfered with the defendants’ right of 
privacy. The plaintiff went up in appeal. 
The lower appellate Court has held that 
obstruction had been caused by the de- 
fendants recently and that, if it were to 
continue the house would be rendered 
uninhabitable. After recording these find- 
ings the lower appellate Court, however, 
dismissed tho plaintiff's suit on the ground 
that, in view of the stipulations contained 
in Ex. D-1. which wasaccepted by Nazar 
Mohammed, the husband and predeces- 
sor-in-title of Mt. Mahbub Begum, Gbu- 
lam Mohammad was entitled to build a 
house in any way he liked and no one 
had any concern with it. 

The plaintiff has come up to this Court 
in second appeal and tho decision of the 
lower appellate Court being in favour of 
the plaintiff on the major questions of 
the obstructions being recent and the 
house of the plaintiff having been ren- 
dered unfit for habitancy on account of 
these obstructions, the only points wbic 
were pressed in argument by the 
for the plaintiff.appellant were that 
Ex. D-1 was not admissible in evidenoe- 
for the want of registration and that, on 
a proper interpretation of this dooumen ^ 
the plea raised by the defendants on toe- 
strength of Ex. D-l was not entertam- 
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able and the plaintiff was entitled to suc- 
ceed. The deed of partition (Ex. D-l) is 
engrossed on a one rupee stamp paper 
and is not registered. Tbe executant of 
this document is Nazar Mahommad only 
and it does not purport to hare been 
executed by the other two brothers. 
Nazar Mohammad, bowerer, acknow- 
ledges the shares which had been allotted 
to himself and his two brothers and 
refers to certain money compensation, 
etc. which had to be paid by some of the 
parties for the purpose of equalizing their 
shares. This part of the document was 
executed on 27th January 1907 and bears 
the signatures of Nazar Mohammad. The 
document is a very crude one on the face 
of it. A further writing appears on this 
very document which bears date 10th 
After referring to the shares 
which had been allotted to Ghulam 
Mohammad in the house in question and 
to certain other matters, with which we 
are not concerned, the writing concludes 
with the words : Ghulam Mohammad 
}%s tareh se chahe apna makan bana le 

(Ghulam Mohammad may build his house 
ID any way he likes. No one wiU have 
any concern with it). 

In the prolix and rambling written 

ourt by the defendants, there is a ra 
ference to the admissions made by Nazar 

Mohammad and reliance is praced npo, 

the plaintiff for an injunction. No issue 

trirrr" of the 

trial Court does not seem to have looked 

XintiR OoXsol ‘tor '£ 0 ° 

SfATcouLerX f 

has trifiA h a apparently ia his 

observing that ^T? i by 

*‘-58 1 0 


show that the plaintiff’s husband gave np 
all bis rights in the house, vacant space, 
passage etc., and also stipulated that 
Ghulam Mohammad could build the house 
in three-fourths of the sehn whicli fell to 
his share in any way he desired. Reliance 
is thus placed upon the addendum dated 
lOtb March 1907, to tbe document ini 
order to show that Nazar Mohammad had 
relinquished all his claim. 

This line of reasoning does not appeal 

to me. In 43 Mad 244 (l) it was held that 
though a gift was invalid for want of re 
gistration and the recitals in certain peti 
tions could pot be used as evidence of 
{, 1 ft, such recitals may be referred to as 
explaining the nature and character of 
possession of the alleged donee, the owner ■ 

therefore does not 
help the defendants. In the present case 

reliance IS not placed on the addendum 

dated 10th March 1907 for any collateral 
purpose, but for the Purpose^Cv'n * 

the actual transfer or relinquishment of 

certain rights on the part of Nazar 

Mohammad. In my opinion therefore in 
liuLe respondents’ 

counsel that the property which was the 

subject-matter of • relinquishment was 

rdTeXtJ::,ot 

X-“l r ‘i‘X fhe paX' 

right. It Terelt 
Mohammad to build hh ToLe 

manner he thought fit Ti-^ f • 

not amount to a re in. 
right of easemenf tbe 

Nazar SaZad ‘ 
title after the nrae. ® spceessors-in- 
years had expired twenty 

we to TteriaK r 

tended to^be re8trin[V^^®“*®°^ '^®’^® 
the parties notUp^XTa^'h 

‘he Coprt below S's” Sttrd^ 
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jnent is, in my judgment, too far-fetched 
and is not borne out by the plain mean- 
ing of the text. I therefore allow the 
Appeal, set aside the decree of the two 
Courts below and grant the plaintiff a 
mandatory injunction in the terms laid 
down at the conclusion of the judgment 
delivered by Tek Chand, J., in 13 Lab 806 
(2) at p. (816), namely that the defen- 
dants are directed to so construct their 
building as to leave forty-five degrees of 
unobstructed light to enter through the 
door and the two windows on the ground 
floor in the plaintiff's house. Mr. Barkat 
Ali who himself cited this case in support 
of his contention has agreed to this form 




* • 

or where it is proved that he aotnalW 
knowledge of the bad faith of the decretal twn 
section. [PllS 0 9;Piuoi3 

(d) Cuttom (Punjab) — Alienation — Soil 
filed by alienor dismiseed with coiU ~ 
Alienation to pay such costs U one for neeet- 
ftity. 

Where a suit by the alienor is dismissed vitli 
costs, he 19 legally liable to pay the costs and as 
aach aQ alienation to pay such costs is one (or 
necessity. (P 114 q 

(e) Cuslom (Punjab)— Alienation— Anlece* 

dent debts — Alienor man of loose character 
— Initial onus lies on alienee to show that 
debts are due — If he discharges this, onus 
shifts to opposite party to show that alienee 
made no proper enquiries— Enquiry should 
be with regard to existence of debt and also 
as to their nature. 


of the iDjunction. 

Some cross^objections were filed by the 
respondents. They have not been pressed 
and are therefore dismissed* The plaintiff 
shall have her costs throughout. 

B.D^RiK. Order accordinglif. 

2. Mt, JaVKaur v. Mt. Bhag Devi, 1033 Lah 29 

=140 I C 238=13 Lah 80G 
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Jai Lal and Skemp, JJ. 

Prilavi Singh — Defendant — Appellant. 

V, 

Sarjit Singh — Plaintiff — Respondent. 
Second Appeal No. 1517 of 1931, De- 
cided on 7tb November 1934. 

(a) Custom (Punjab) — Alienation of antes- 
tral property to pay off mortgage effected to 
pay previous old creditors it for necessity. 

An alienation of ancestral property effected 
to pay a mortgage effected to pay off a previous 
old creditor is one for necessity. [P 113 C 1) 

(b) Custom (Punjab) — Alienation — Small 
sum of Rs. 50 raised to purchase cow held for 
necessity and no enquiry by alienee held 
needed. 

Where a small sum of Rs. 50 was raised by 
mortgage for the purpose of purchasing a cow 
and the alienor was not in good health and re- 
quired milk : 

Ecld: that the sum raised was so small and 
the purpose for which it was acquired was so 
ordinary that no enquiry was required by the 
alienee and hence it was for necessity. 

'(P 113 C 1] 

(c) Custom (Punjab) — Alienation for dis- 
charging decretal debt — Outsider alienee is 
not bound to make further enquiry, unless 
his suspicions are likely to be aroused or be 
has actual knowledge of bad faith of decretal 
transaction. 

Where an alienee, who is an outsider, finds 
that the alienor's debt is a decretal debt, he 
need not make any further enquiry, and the re- 
versioners will not be allowed to go behind the 
decree. This rule, is not applicable where it is 
clear that the alienee’s suspicions should have 
teen aroused by the surrounding circumstances, 


If the alienor is a man of loose character, the 
initial onus lies on the outsider alienee to show 
that the debts were due, and when he has dis- 
charged that onus, the torn of the opposite 
parties then comes to show that the alieoea 
made no proper enquiry or that if be made one, he 
must have learnt of the real nature of the debts. 
The enquiry which should be made by alienee 
should refer not only to the existence of the 
debts but include also an enquiry as to their 
nature if those who challeoge the alienation 
can show that the result of the first enquiry 
should have raised doubts in the mind of an 
ordinarily prudent man astotbemoralityolrea- 
eonableoess of the debts; 1920 Lah 279, Foil, 

[P114CI, a) 

(f) Custom (Punjab)— Alienation— Alienor 
merely keeping mistress but not guilty of 
reckless extravagance or wanton waite*^lf 
alienee pays off debts which are due to third 
parties, persons challenging alienation should 
prove that those debts are tainted with im- 
morality. 

Where the alienor is living with a mistress, 
and careless of bis own and other people’s money 
but is not guilty of reckless extravagance or 
wanton waste or trying to injure the estate oat 
of spite, it is not enough for the person challeng* 
ing the alienation in such a case to show that 
the alienor is generally a man of bad character. 
If the alienee pays off debts which are really 
due to third parties it is for such person to 
prove that those debts are in each case tainled 
with immorality. [F ^ 

Asa Bam for J. N. Aggarwal and J.B. 
Aggarttal — for Appellant. 

Tek Chand — for Eespondent. 

Skemp, J. — One Sarjit Singh, aminor, 
sued through his mother for possession of 
land which had been alienated by his 
deceased uncle Nathu on the ground that 
the alienations were made without con- 
sideration and necessity. There were 
eight alienations in all and the Senior 
Subordinate Judge disposed of the suit as 
far as concerned four of the alienations 

on a 'finding that the land alienated was 

not ancestral. He found that three other 
alienations were for necessity and Ijbat 
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-the last and most important in favour of 
'Sodhi Pritam Singh was mainly for ne- 
cessity. One-seventh of the purchase 
price was not for necessity, but he upheld 
this -sale also on the ground that it was 
only a small fraction of the whole. He 
therefore dismissed the suit. On appeal 
the learned District Judge concurred with 
the findings as to the non-ancestal charac- 
ter of the land alienated in four cases. 
He also dismissed the appeal qua the 
other three minor alienations finding that 
they were for necessity. As to the alie- 
nation in favour of Pritam Singh he found 
that only two items of the consideration 
for Rs. 500 and Es. 120 respectively were 
forcohsiderationand granted the plaintiff 
a decree for possession of the land sold to 
.Pritam Singh on payment of Rs. 620. 
Both parties lodged second appeals in 
ibis Court. The plaintiff sought an un- 
qualified declaration that the eight alie- 
nations were void; Pritam Singh desires 
that bis sale be upheld in toto. 

The plaintiff’s appeal is entirely devoid 
of force or merits. It was given up in 
respect of the four alienations of land held 
to be non-ancestral. As to the other 
three items the first is a mortgage for 
Rs. 610 effected in 1923 to pay off a pre- 
vious old creditor whose bonds for debts 
• reciting necessary purposes were taken in 
the year 1919 and 1920. These were old 
- debts in favour of previous creditors and 
and I agree with the learned District 
jjuclge that they must be held to be for 
necessity. 

The next alienation impeached is a 
mortgage for Rs. 760 effected in 1927. 
Rs. 436 were utilised to pay off previous 
•mortgages of 1922 and 1933 which had 
•been effected in favour of outsiders The 
balance of Rs. 288-3-0 was required to 
meet the claims of Jagirdars. Nathu was 
lambardar of his village and he had spent 
land revenue including the Jagir money 
due to these persons. It was clearly a 
necessity that he should pay them off 
•otherwise he would have been liable to 
imprisonment. Item 3 is a mortgage of 
-^.50 to buy a cow in 1927. 1 agree with 
both the lower Courts, who held that the 
sum raised was so small and the purpose 
for which it was acquired was so ordinary 
that no enquiry was required especially as 
Nathu was not in good health and be 
Wired, The plaintiff Soijit Singh 
also attacked the two items found . for 
^aecessiby in the principal trahsaotien. 
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These are Bs. 500 'for payment to the pre- 
sent plaintiff himself and .Bs. 120 due on 
a bond for money raised for the present * 
plaintiff's marriage. Both these items 
have been rightly held to be for necessity. 
Tbe plaintiff’s appeal is dismissed %vith 
costs. I turn now to the appeal of tlie ven- 
dee Pritam Singh. The consideration for 
the sale in his favour, which is dated 25th 
August 1927, consisted of the following 
items : 


1. Rs. COO 

2. „ 500 

3. ,, $20 

4. .. 1.000 

5. „ 120 

6. „ 460 

7 . *. 200 


left with tbe vendee for payment 
to Sarwan Singh, mortgagee on a 
mortgage of 1920. 
left with the vendee for payment 
to Sarjit Singh. pUintiS, nephew 
of Nathu deceased, 
left with tbe vendee for payment 
to Mag hi. 

paid by vendee to Muoshi Ram 
creditor on account of two bonds, 
dated 24th ilarch 1925 and 18th 
February 1925. 

set oS against a bond, dated 17th 
June 1926 executed by Nathu in 
favour of the vendee, 
to be received before Sub-Regis* 
trar for payment to creditors. 

Jeft with the vendee for payment 
to Baggu, a decree* holder. 


Rs. 3.700 


* uoaio wiDD uems '■A and 

5. Pritam Singh's counsel gave up the 
appeal about item 6, concerning which 
there is only oral evidence. As to item 7, 
the learned District Judge wrote • 

The last item is one of Rs. 157 paid to one 
Baggu who held a decree for the costs of a suit 
brought against him by Nathu, which was dis- 
missed. . ... The geueral rule that, ances- 
tral land may bo charged in order to discharge 
an outstanding decree must be read subject to 
the proviso that the decree was for a necessary 

or al least unobjectionable debt (see the expla- 
nation to para. 03 (e), of Raltigan’s Digest) ii 
this case It appears that Nathu brought a suit 
against Baggu for defamation which^ was dis- 
Th. c»la..hioh ho a'“‘„ 

pa> in consequence of having brought this suit 

TbU debL" or^unobj^^tS- 

This view of the law is erroneous, 
^fctigan 8 Digest, para. 63 (e) lays down 
the discharge of outstanding decrees as a 
necMsary purpose. The Explanation 

fac^rn™^ rasinamas are not prime 

advanced fV V “Stained for money 

?aad«h?«/i^J Parposes. This must ti 

In “if "“o‘‘Jeot‘oaaUe debts. Where 

an alienee, who is an outsider, finds that the 
Mienor .e debt is a decretal debt, he need not 

S5l“n?tV“'‘S®" reversioners 

Sis rnu ‘t® <J«re6. 

Silr tw not . applicable where it is 

Cleat that the aUe&ee'e suspioigoa ehguW hav 
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been aroused by the surrouediog circumstances, 
or where it is proved that he actually had 
knowledge of the bad faith of the decretal 
transaction. 

This is a correct statement of the law. 
The suit, as documents on the record 
show, was actually brought by Nathu 
against Baggu for one thousand rupees 
as damages for breach of agreement. It 
was dismissed with costs in both Courts, 
the cost amounting to Bs. 157.8.0. As. 
suming that the District Judge made a 
finding of fact that it was a suit for defa- 
mation, by which finding we are bound, 
even so, the costs were not incurred by 
Nathu as an act of wanton waste or reck- 
less extravagance or to injure the interests 
of the reversioners. He was legally liable 
to pay the costs or he might have been 
sent to prison or bis land attached in 
execution of the decree. This item is 
|for necessity to the extent of Rs. 157-8-0. 
'As to the other three items the District 
Judge found that Nathu was a man of 
loose and extravagant character whose 
creditors should have been on guard in 
dealing with him. He based bis finding 
on the following facts: that he was keep, 
ing a jogi woman, who was connected 
with his extravagance, that he misap- 
propriated land revenue and Jagir money 
in his charge as lambardar and also that 
be effected alienations amounting to 
nearly Rs. 6,000 in a period of seven 
years. Sarjit Singh’s counsel said that 
he was given to drink and drugs, but the 
learned District Judge has said nothing 
about this. (After dealingwith the items 
of advances made to RamKisben, brother 
of his mistress, and Rs. 820 due to Maghi, 
mortgage, the judgment proceeded.) The 
item of a thousand rupees in favour of 
Munsbi Ram consists of two bonds: 
D. 21 for Rs. 500. dated 24th March 
1925, and the D. 22 for Rs. 200, dated 
18th February 1925, together with in- 
terest. D. 21 is the bond for Rs. 500 
already excluded; the other bond was in 
favour of a third party and, it should be 
allowed. The amount due on this bond 
together with interest comes to Rs. 286, 
The leading case on debts due to previ- 
ous creditors by an alienor whose charac- 
ter has been attacked is 1 Lab 472 (1). 
If the alienor is a man of loose cbarac- 

tSF 

tbe initial onus lies on the outsider alienee to 
show that the debts we re due, and when he 

1. Jhandu v. Niamat Khan, 1920 Lah 279=54 
* I C 842=1 Lab 472. 


has discharged that onus, the taro ol the oppo- 
site parly then comes to show that the eUenee 
made no proper enquiry or that if he made on# r 
be must have learnt of the real nature of the' 
debts. (LeRossignol, J., p. 479). !‘ 


The enquiry which should be made bv 
the alienee should refer not only to th& 
existence of the debts : 

But include also an enquiry as to their 
natnre if those who challenge the alienae- 
tiou can show that the result of the first enquiry 
should have raised doubts in the mind of an 
ordinarily prodent man as to the morality or 
reasonableness of the debts, (p. 480). \ 

In the present case Nathu was 
living with a mistress, and careless 
of bis own and other people's money. On 
the other hand, it has not been shown 
that he was guilty of reckless extrava. 
gance or wanton waste or was trying to 
injure the estate out of spite for bis 
nephew. It is not enough for the plain- 
tifi' in such a case to show that tbe alie- 
nor is generally a man of bad character. 
If tbe alienee pays off debts which are 
really due to third parties it is for tbe 
plaintiff to prove that those debts were 
in each case tainted with immorality- 
I think the plaintiff has shown that the 


two advances of Rs. 500 to Ram Kishan 
were tainted with immorality, but be has 
not shown that any of the other previ- 


ous debts were so tainted. That is tb& 
principle on which these cases ought to- 
be decided. Tbe net result is that I 
would find Rs. 1,863-8-0 out of the total 
consideration of Rs. 3,700 out of SodbL 
Pritam Singh's sale to be for necessary 
purposes. 1 would modify the decree 
granted by the learned District Judge ac- 
cordingly. The plaintiff is to get a de- 
cree in this Court that be is entitled to 
possession of tlie property alienated 
to Sodhi Pritam Singh on payment of 
Rs. 1.863-8-0. The parties are left to 
bear their own costs in this appeal. 

Jai Lai, J. — I agree. 

K.S. Order accordingly. 
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Rangi Lal, j. 

Nanok Chand — Defendant — Appellant. 

V. 

Mian Mohammad Shahbaz Khan and 
of/icrs~Plaintiffs— Respondents. . 

Second Appeal No. 1147 of 1933, Deci- 
ded on 8th June 1984, from oE 

Senior Sub-Judge. Hoshiarpur. D/- lott^ 


May 1933. . , „ , 

(a) Evidence — ReeiUU— Recital 
ment between tbifd. partie* i» a 
irrelevant. - 


in doeo- 
Itogethen 
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A dooam«Qi between strangers to the suit in 
which mention is made o( one of the parties or 
ibeir predecessors as bolding the land in dis‘ 
pute luring ou the boundaries of lands belonging 
to the executant of the document is not rele* 
vant to prove title to the land in dispute : 1925 
Cal 1084 ; iy26 Cal 479 and 224 P LR 1013, 
Foil. [P 115 C 1, 2] 

(b) Evidence*— Relevancy — * Omatiion to ob* 
ject to admission of irrelevant evidence does 
not make it relevant. 

There is a distinction between the relevancy 
and admissibility of a document. Evidence which 
is not relevant unde? provisions of the Evidence 
Act cannot be made relevant because it is led 
without objection. If a document is inadmissi- 
ble on account of a defect which could be cured 
by the persou relying on it if an objection had 
been taken at the proper time, no objection as 
to its admissibility can be allowed at a later 
stage. But the omission to obj'ect to the ad* 
mission of irrelevant evidence cannot possibly 
make it relevau t : 19 Alt 76, Rel on. 

[P 115 C 2) 

Achhru Rarn — for Appellant. 

Shuj(i^ud~Din~{ot fiespondents. 

Judgment— The plaintiffs, who are 
the proprietors of the abadi of Mauza 
Urmur in the Hoshiarpur district, sued 
for possession of a bouse which was then 
occuped by one Nanak Chand, on the 
allegation that it had really reverted to 
tliem on the death of the last occupant 
J3hana without leaving any heirs. The 
defendant contended that Bhana never 
occupied the bouse. In the alternative, 
he relied on a will by Bhana in his favour 
The lower appellate Court held that 
Bhana did occupy the bouse and that the 
execution of the will relied on by the 
defendant was not satisfactorily proved 
On these fandings, the plaintiffs’ claim 
was decree^ The question of the com- 
potency of Bhana to make a will was not 
gone into. Nanak Chand has filed a 

suit 

IS mainly based on a recital in a mort«a<»e 
deed executed by him in favour oftne 
Munsbi ID respect of a contiguous house 

Dorth«^ K ® ‘0 be the 

northern boundary thereof and to be the 

property of the mortgagor. It is w«ll 

established that a recital in a document 

ievaTV^*"'^ parties is altogether irre- 
^ . V admittedly dead at the 

mrt« V A admission in tL 

mortgage deed above could not be proved 

TsU.'i Act. In S J 0 

^ document 

j^ween strangers tn the suit in which 


mention is made of one of the parties or 
their predecessors as bolding the land in 
dispute lying on the boundaries of lands 
belonging to the executant of the docu- 
ment is not relevant to prove title to the 
laud in dispute. The same view was taken 
in 91 I C 688 (2) and 224 P L E 1913 

(3) . The learned counsel for the respon- 
dents urged that the objection to the 
admissibility of the document not having 
been taken in the trial Court could not 
be taken at this stage. This argument 
overlooks the distinction between rele- 
yancy and admissibility. Evidence which 
is not relevant under the provisions of 
the Indian Evidence Act cannot be made 
relevant because it bas been led without 
objection. If a document is inadmissible 
on account of a defect which could be 
cured by the person relying on it if an 
objection had been taken at the proper 
time, it is obvious that no objection as to 
Its admissibility should be allowed at a 
later stage. The omission to object to the 
admission of irrelevant evidence cannot 
possibly make it relevant. In 19 All 76 

(4) , tbeir Lordships of the Privy Council 
held that an admission by a party could 
not be used as evidence in the plaintiff’s 
favour and that an erroneous omission to 
object to the admission of such testimony 
did nob make it available as a ground of 
judgmeot. I am tbetefore of cpioioo) 
that the finding of the lower appellate 
Court that Bhana occupied the house in 
suit IS vitiated because it is mainly based 
on irrelevant evidence. 

The finding in regard to the execution 
of the will IS also vitiated by the failure 
ofthe ower appellate Court to consider 
that It was a registered document and 
that one of the plaintiff’s own witnesses 
had deposed that Bhana admitted its 
execution at the time of registration. If 
the execution of the will is proved, it will 

as to whe- 

^er Bhana was competent to make the 

■}’ <^b®refore. accept the 
JSSfn V decree of the lower 

remand the case tn 
lb for a fresh decision in the light of the 
above remarks. Costs to follow the 

or 6DC« 

Appeal allowed. 

19a6 0aU7» 
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Jai Lal and Sale, JJ. 

Sundar Das — Defeud;int — Jiidgment- 
-debtor — Appellant . 

T. 

Bishau Das and ol/fers— Respondents. 

Misc. First Appeal No. 2G1 of 193-5, 
Decided on 4tli July 1935, from order of 
Senior Sub-Judge, Rawalpindi, D - 6th 
October 1934. 

(a) Civil P. C. (1908), S. 47 (3)-Sub S. 3 is 
anciiliary tgsub-S. 1. 

S«b-S. 3 of S. 47 is ancillary to sub-S. 1 and 
cannot be invoked unless the case is governed 
by sub-S. 1. tP 119 0 1] 

(b) Civil P. C. (1908), S. 47— Parties to 
suit' is not restricted to parties on opposite 
sides. 

The expression ‘parties to the suit' contem- 
plated by sub-S. 1 of S. 47 should not be restrict- 
ed to parties ranced against e.ich other on oppo- 
site sides: 1927 Il in<j 45, Rcl. on. (P 119 C 1) 

(e) Civil P. C- (1908), S. 47 - Applicability 
—Dispute between representatives of one 
parly— Other parlies having no interest— De- 
cree satisfied— S. 47 is not applicable. 

Section 47 is not applicable to a dispute con- 
fined to the representatives of one parly to an 
application in execution, when the other parties 
have no further interest, and the decree- holder 
hasobtained satisfaction of bis decree: Caselaw 
discussed. (P 120 C 1] 

S. N. Bali — for Appellant. 

Kanwar Sain — for Respondents. 

Sale, J, — This first appeal arises out 
of a dispute between the two brothers 
Sundar Das and Bishan Das in their 
capacity as representatives of their decea. 
sed father Jowahar Mai, a judgmeot-ddb. 
tor, against whom Hari Chand had ap. 
plied us decree-holder to execute a decree 
in a suit for possession by partition of 
certain property. The following pedigree 
table will illustrate the material facts of 
this case: 


BisHaN Das (Sale, J.) 

Das and Bishan Dus, the sons of Jowahar 
Mai, purporting to act as agents of Jowa- 
har Mai admitted the claim, but Sant 
Ram, the other defendant, objected to 
this plea on the ground tliat Jowahar Mai 
was of unsound mind. Thereupon Hati 
Chand, the plaintiff, applied for theap. 
pointment of a guardian ad litem for 
Jowahar Mai. Sundar Das. son of Jowa- 
har mal, was at first appointed, but was 
removed; and later the other son Bishan 
Das was appointed by the Court on 20th 
November 1932 guardian ad litem for 
Jowahar Mal. On 8th January 1934 apre. 
liminary decree for partition was passed 
on a compromise between the parties, 
followed by a final decree on 26th Febru- 
ary 1934. X condition of the final decree 
was that Hari Chand was allowed posses, 
sion of certain property subject to his 
paying Rs. 2,333-0-4 to Jowahar Mal, de- 
fendant; and on 1st March 1934 Hari 
Chand deposited this money in Court for 
payment to Jowahar Mal. On loth March 
1934, Jowahar Mal died. On 23rd March 
1934 Hari Chand applied in execution to 
bring on the record the names o( Sunder 
Das and Bishan Das as the legal repre- 
sentatives of Jowahar Mal. Notice was 
then issued by the Court, in reply to 
which it became apparent that there was 
a controversy between Sundar Das and 
Bishan Das not as to the rights of Hari 
Chand in the matter of the execution of 
the decree but as to their respective 
shares of the money deposited by Hari 
Chand in the name of Jowahar Mal, their 
deceased father. No order was passed by 
the lower Court on the question of bring- 
ing the names of Sundar Das and Bishan 
Das on the record as the legal representa- 
tives of the deceased Jowahar Mal. But 


SAWAN MAL 


1 

Jowabftr Mal, 
(defendant 1) 
judgmcnt^dcblor 

1 

1 

1 

Hari Chand, 
(plaiatifl) 
decree* bolder 

( 

Jai Bam 

1 

Sant Rain, 

(defendant 2) 
jodgment^debtor. 

Mani Bam 

Hardit Mal» 
(died 1926.) 



1 



1 

Sundar Dae, 
(appellant.) 

1 

BUban Das, 
(respondent.) 



Oil 9th July 1932 Hari Chand sued for on Ist June 1934 the Court ordered that 
possession by partition of certain pro- Hari Chand be allowed the 

perty left by Hardit Mal deceased im- costs due to him out of the amoim d p - 

pleading as defendants Jowahar Mal and sited in Court, confirmed Han 
Sant Ram. On 19th October 1932, Sundar possession and ordered the execution app 
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cation to be consigned to the record room 
as fully satisfied. It istruethatin tbisorder 
the Senior Subordinate Judge mentions 
that Bishun Das and Sandar Das " hare 
been brought upon the record as legal re- 
presentatives of Jowahar Mai. deceased, ’ 
but there is no trace in the record of any 
such order having been passed and before 
us Counsel agree that this observation 
was made under a misconception, the real 
facts being that no order had been ac- 
tually passed bringing on record the 
names of any persons as legal represen- 
tatives of Jowahar Mai. 

By the sirme order the Senior Subor- 
dinate Judge, referring to thedispute bet- 
ween Sundar Das and I^ishun Das, sons 
of Jowaiiar Mai, regarding the money de- 
posited in Court for Jowahar Mai, held 
that it was not necessary for him in the 
present execution application to give any 
decision on tlieir respective claim's. He, 
therefore, refused to decide the question 
leaving the disputants to pursue tbeir re. 
medy by separate suit. No appeal was 
filed against this order, hut later, on an 
application by Bishun Das, the Senior 
Suhordinato Judge passed a supplemen- 
tary order dated 6th October 1934, in the 
following terms : 

Bishun Das and Sundar Das. sons of Jowahar 
Mai. are present. Both ot ihem are equally 
eniilled to the money deposited. Hence, one- 
half of the aiDoiiiit deposited be given to the 
petitioner. 

Both brothers, itappears. witbdrewtbe 
half share to which they became entitled 
by this order. Sundar Das then preferred 
an appeal to this Court objecting to the 
decision of tho lower Court that Bisben 
Das was entitled to a half share of the 
money deposited on the ground that it 
was passed summarily without taking into 
Consideratmn the objections made bySun- 
dar Das. The case first came before a Single 

Judge, before whom a preliminary objec- 
tiou was taken on behalf of Bishun Das 
that the order passed by the lower Court 
was not appealable because it did not fall 
within the purview of S. 47. Civil P C 
The point urged before the Single Bencli 
on behalf of the respondent was that the 
Repute between. Sundar Das and Bishun 
Das ID tbeir capacity as representatives 
of Jowahar Mai, judgment-debtor, wasnot 
^ question arising between the parties to 
the suit and relating to the execution 
dKcharge or satisfaction of the decree, 
■the learned Judge noticed a conflicii of 


authorities on the question us to the ap- 
plicability of S. 47, Civil I'. C., in these 
circumstances. He was inclined to hold 
the view that S. 47, Civil P. C., does ap- 
ply aud an appeal is therefore competeut,. 
but in view of the importance of the 
question involved, be recommended that 
the case should be referred for decision to 
a Division Bench. 

Mr. S. N. Bali on behalf of the appel- 
lant has argued before us two alternative 
positions. He contends in the first place 
that the case is governed by Cl. (3j, B. 47, 
Civil P. C., and that an appeal is, there- 
fore competent. He complains that the 
Senior Subordinate Judge in summarily 
awarding a half share of the money in 
deposit to Bishun Das, has ignored the 
objections of Sundar Das and he pleads 
that the case should be returned to the 
lower Court for further investigation 
under S. 47. Civil P. C. In the alterna- 
tive he urges that if S. 47, Civil P. C., be 
held to have no application and his ap- 
peal be. therefore held incompetent, it 
should be entertained as an application in 
revision against the order of the Senior 
Subordinate Judge awarding a half share 
to Bishun Das. He contends that this 
order was without jurisdictiou, because 
tiie Senior Subordinate Judge had finally 
disposed of the case by his order dated 1st 
June 1934. in which he declined to adju- 
dicute on the rival claims but left tlie 
parties to pursue their remedy by sepa- 
rate suit. Mr. Bali asks us in revision to 
set aside the second order of Gth October 
1934, and restore the original order of 1st 
June 1934. Mr. Kanwar Sain ou behalf 
of the respondent Bishun Das urges that 
S. 47, Civil P. C., has no application be- 
cause a dispute between tho legal repre- 
sentatives of a deceased judgment-debtor 
does not amount to a question between 
the parties to the suit and relating to th& 
execution, discharge or satisfaction of tho 
decree. He points out that the decree- 
holder having deposited in Court the- 
money for which be was liable, and in 
oopseqaence having been allowed to re- 
tain possession of the property awarded 
to him in the partition decree, had 
no further interest in the matter of 
execution, discharge or satisfaction of 
the decree. The remaining contest bet- 
ween Sandar Das and Bishun Das as tho 
sons of Jowahar Mai, judgment-debtor, is 
not, he urges, a question arising bet- 
ween t^ parties to the suit and oannoj; 
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'therefore be determined under S. 47, Civil 

IP. 0 . 

The order passed by the lower Court, be 
•contends, is a mere administrative order 
which is not appealable. 

There is nothing on the record to show 
'the precise provision of the Civil Proco- 
•dure Code, under which the lower Coort 
purported to act in passing the material 
orders in this case. All that appears is 
that on 1st June 1934, on an application 
made by Hari Chand for execution of his 
decree, the Senior Subordinate Judge 
passed an order in full satisfaction of the 
•decree, as a result of which the execution 
.application was filed as satisfied. The 
decree-holder Hari Chand has accepted 
this order and it is clear that so far as the 
decree.holder is concerned, no question 
is outstanding between the parties to the 
«uit relating to the execution, discharge 
•or satisfaction of his decree. The dispute 
outstanding is between the so-called re- 
presentatives of the deceased judgment- 
debtor, for whom the decree-holder had 
•deposited certain money in consideration 
of retaining possession of part of the dis- 
puted property. In passing this order, 
the lower Court refused to go into the 
•dispute between the so-called represeuta- 
'tives, for reasons not clearly specified, 
■but presumably because it considered 
that it had no jurisdiction to do so. For 
reasons which will appear later in this 
judgment, I am of opinion that the lower 
Court rightly refused to adjudicate on 
this dispute, because, in fact, it had no 
jurisdiction, since S. 47, Civil P. C., is 
not applicable. The only criticism that 
can be directed to the lower Court's 
order of 1st June 1934, is the apparent 
dncorrect assumption that Bishan Das and 
Sundar Das had been brought on the re- 
cord as legal representatives of Jowahar 
Mai, deceased. No such actual order 
seems to have been passed : but it is to 
be noted that Bishan Das and Sundar 
Das were both present in Court on 1st 
June, and according to the Senior Sub- 
ordinate Judge's order which in this 
particular has not been questioned, ex- 
pressed as sons of Jowahar Mai, no objec- 
tion to Hari Chand, the decree-holder, 
being granted what was claimed by him. 

No doubt at that stage, the question 
for decision by the Senior Subordinate 
Judge, being an application by the de- 
oree-holder for the execution of his de- 
cree, S. 47, Civil P. C., did apply, and 
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under Cl. (3), S. 47, the Court was hound 
to appoint a representative of :the de 
ceased judgment-debtor. A notice had 
issued for this purpose and the order 
passed on the decree-holder’s application 
assumed that such a representative had 
been appointed in the presence erf Bishan 
Das and Sundar Das who accepted the 
status of joint representatives. It is 
clear therefore that in effect the require- 
ments of Cl. (3), S. 47, had been ob. 
served. But on Hari Chand's application 
for execution being tliere.after consigned 
to the record room as fully satisfied, 
S. 47 ceased to have any further appli- 
cation, since there was no further ques- 
tion outstanding between the parties re 
lating to the execution, discharge or 
-satisfaction of Hari Chand’s decree. Hari' 
Chand and the surviving judgment-debtor 
had no further interest in the decree. It 
was three months later, on 9th July 
1934, that Bishan Das applied for a half- 
share of the money deposited in the name 
of his deceased father and secured the 
order of the Court dated Gth October 
1934, to which Sundar Das has now taken 
exception. 

Id support of his contention, that the 
order of the Senior Subordinate Judge is 
appealable, Mr. S. N. Bali cited a Privy 
Council autliority, 19 Cal 683 (l). This 
authority does not however support his 
contention. The relevant question then 
before their Lordships was whether in a 
case admittedly relating to the execution, 
discharge or satisfaction of the decree, an 
auction-purchaser could be deemed to be 
a party to the suit for purposes of S. 244 
(now S. 47), Civil P. C. Their Lordships 
expressed the view that the provisions of 
this section should not be narrowly con- 
strued and the mere fact that an auc- 
tion-purchaser was not strictly a party 
to the suit, but was nevertheless inter- 
ested in the result, should not be bold to 
be a bar to the application of the sec- 
tion. Clearly, this is not an authority 
for the application of S. 47, Civil P- C., 
to the facts of the present case however 
wide a construction may be placed on the 
provisions of the section. Other autho- 
rities have been cited in support of the 
view that the Court is bound to decide 
under S. 47. Civil P. C.. the question of 
who are the representatives of the pM- 

1. Prosnnno Kumar Sanyal ▼. Kali 

(1892) 19 Cal 683=19 I A 166=6 Sar 20a 

(PC). 
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iies to the suit. This conteotion is 
€ 0 lf.avident from the provisions of 
Cl. (3). S. 47, Civil P. C.. but the word- 
ing of Cl. (3) which limits its application 
“for the purposes of this section,” makes 
it clear that the Court is only to go 
into the question of representation for 
the purposes of deciding a question arising 
between the parties to the suit and relat- 
ing to the execution, discharge or satis- 
faction of the decree. In other words, 
|sub-S. 3, S. 47 is ancillary to sub-S. 1 
and cannot be invoked unless the case is 
, (governed by sub-S. 1. 


It was also argued by Mr. Bali that the 
provisions of S. 47, Civil P. C., should 
not be conhned to the case of parties who 
are arrayed against each other. In view 
of the wide construction which according 
to their Lordships of the Privy Council, 
should be placed on the provisions of 
-S. 47, 1 would accept this argument to 
ithe extent of bolding that the expression 
parties to the suit” contemplated by 
sub-S. 1, S. 47, Civil P. C., should not be 
restricted to parties ranged against each 
other on opposite sides. For example, if 
A sues B and G for possession by partition 
and in execution of a decree obtained by 
■A against B and 0, a question relating to 
the execution, discharge or satisfaction of 
fthe decree arises as between B and C. 
I would hold that S. 47 is applicable and 
the question must be determined by the 
-Court executing the decree. This view 
is in accordance with 4 Rang 418 (2) 
which related to a case between parties 
xanpd on the same side— an authority 
with which the learned referring Judge 
•expressed himself in agreement. 


But this finding does not help Mr. Bal 
elient in the circumstances of the prese 
•case. Here we are not dealing with 
^ispute between two parties ranged > 
ithe same side, but between two persoi 
‘both claiming to derive status from 
ffarty deceased. Moreover, since 
■decree is qua the deeree-holders a 
'■Borviving judgment-debtor fuUy satisfi 
no question is outstanding relating to \ 
^xecution, discharge or satisfaction of ( 
decree. Such a case cannot, in my o 
mion, M within the purview ofS, 
|Livil p. C., without unduly distort 
■Che plain meaning of that section. 1 
goal issue now under consideration 1 


been fully discussed in 57 Bom 641 (3), 
a Letters Patent Appeal of the Bombay 
High Court decided in 1933. This was 
an appeal arising out of execution of a 
mortgage decree in which there was a 
contest between the rival representatives 
of the deceased mortgagor to recover a 
certain sum of money to which the mort- 
gagor was entitled under the terms of the 
decree. 

In this case, the Subordinate Judge, 
during the pendency of the execution 
proceedings, decided as between the rival 
represeotatives purporting to act under 
the provisions of 0. 21, R. 5, Civil P. C. 
It was common ground during the course 
of the appellate proceedings (as indeed is 
conceded before us), that 0. 23 would 
have no application to such a case because 
that order is not applicable to execution 
proceedings. The Single Judge before 
whom the appeal first came took the view 
that the section applicable was Cl. (3), 
S. 47, Civil P. C., and that the order of 
the lower Court was tbereforeappealable. 
It was however held by the Division 
Bench in Letters Patent Appeal that 
sub-S. 3, S. 47, Civil P. C., must be read 
as ancillary to sub-S. 1 and only comes 
into operation where there is a question 
arising between the parties to the suit 
relating to the execution, discharge or 
satisfaction of the decree and that it does 
not apply to a case in which the question 
is between the rival representatives of 
one party, the other party having 
throughout disclaimed any interest in the 
question. 

The case against the applicability of 
S. 47 is even stronger in the ciroum- 
stances of the present case, because the 
contest between the rival representatives 
of the deceased judgment-debtor is, as is 
shown by their conduct during execution 
proceedings, and by the application of 
Bishan Das dated 9th July 1934, made 
after Hari Cband's execution application 
had beeo disn^issad folly satisfied, dDtiraly 
separate from any question connected 
wth the sxeoutioQ, discharge or satisfao* 
tion of Hari Cband's decree. It is true 
that the amount deposited in the name of 
Jowahar Mai was still lying in the Court, 
but the contest as to the title to withdraw 
this decree lay solely between the two 
SODS of Jowaba r Mai no other parties to 

3- Venubai Quracharya 'v. Damodar ViTam^ 

1988 Bom 396^146 I 0 886=67 Bom 641=86 

Bom LB 609, 
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1935; 


the suit having any further interest in 
the matter. It was also held in 1932 
Pat 320 (4), a Letters Patent Appeal, that 
a dispute between two persons who are 
the legal representatives of the same party 
is not a question between parties for the 
purposes of S. 47, Civil P, C. The view 
was expressed that such a dispute should 
be settled by a regular suit and not by 
way of application for execution. These 
decisions have been followed in a Single 
Bench decision of this Court — 1935 Lab 
384 (-u) — in which reliance was placed 
amongst others on 57 Bom 641 (3), the 
authority already cited. The weight of 
jautliority therefore supports the view 
taken in this judgment that S. 47, Civil 
P. C., is not applicable to a dispute con- 
fined to the representatives of one party 
to an application in execution, when the 
other parties have no further interest 
'and t)ie decree-holder has obtained satis, 
faction of his decree. I would hold there- 
fore that the order of the lower Court is 
not appealable and that this appeal must 
be dismissed as incompetent. 


Das did, for eighteen months, from 2Gtlb 
November 1932, until 26th February 
1934, when the.finar decree was passe'3 
act as the guardian ad litem of bis'fatherl 
and must therefore have incurred cohl 
siderable expense in conducting this- litu 
gation, I see no reason to compel him to^ 
restore in revision the half share to \vhich 
his claim has been summarily upheld by 
the lower Court merely because the other 
brother. Sundar Das, has questioned bis 
title. This summary decision will not 
bar a separate suit. I would therefore 
dismiss the appeal with costs and I would 
decline to interfere in revision. 

Jai Lai, J. — I agree. 

S.R. R.K. A})peal dismissed, 

) 4 
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The alternative position taken by Mr. 
Bali on behalf of bis client is that his 
appeal should be treated as a revision 
and that in exercise of our revisional 
.jurisdiction, ^*e should vacate the last 
order passed by the Senior Subordinate 
Judge dated Gth October 1934, holding 
that the two brothers are equally entitled 
to the money deposited on the ground 
that it was passed without jurisdiction, 
the matter having been concluded by his 
previous order of Ist June 1934. While 
expressing the view that the Senior Sub- 
ordinate Judge would haye been better 
advised to have adhered' to his order of 
1st June and left the parties to pursue 
their remedy hy separate suit, I am of 
opinion that no such injustice has been 
, occasioned by the subsequent order of 
, 0th . October 1934, as would justify our 
interference on the revision side. Although 
Sundar Das has now challenged this 
order, it is to he noted that he has with- 
drawn the half share of the money to 
which the lower Court has held him en- 
titled. The position therefore is that 
both brothers have taken* their half 
share of the money deposited in the naipe 
of their deceased father; and sin ce Bisban 

4 ’ ^inb^mad Abdul Matin v. Bibi Hamidan, 
1032 Pat 329=140 I C 97=13 P L T 657 
‘ 5. Chaoan Shah v* Sardar Khan, 1935 Lah 384 
=157 I C 78=37 P L R 145. ‘ 


Second Appeal No. 1700 of 1934, Deci- 
ded on 20th March 1935, from decree 'of 
Addl. Dist. Judge, Sialkot, D • 18th July 
1934. 

(a) Limitation Act (1908), S. 12 (Sj'^Appli* 
cation for copiec made direct to copying 
departmenl*-*Copying Department is not pri* 
vale agent of applicant— Delay by it in giving 
copy cannot be attributed to applicant. 

Where an application for copies of a judgment 
and decree is made direct to an oflicial of copy- 
ing department whose duty is to make and deli* 
ver copies and not to make a further application 
to some official authority on the uppiicantV 
behalf, the copying department cannot be 
regarded as a private agent of the applicant and 
the delay made by it in supplying the copy 
cannot be attributed to the applicant: 9 I C 
381, and 85 i> L R 713, Disfintf. LP 122 C IJ 

(b) Limitation Act (1908), S. 12 (2)-*Timc 
requisite’ — No negligence or want of bona 
fides on part of applicant or his 

Delay in giving copies due to hegUgenCTof 
copying department — Period noted on apph" 
cation is to be regarded as ‘time requisite.’ 

When there has been no mistake of counsel, 
no negligence, nor inaction, nor want of bona fides 
'imputable to the applicant applying for the 
copies of a judgment And decree, but the delay 
in giving copies is due to tbe slipshod and 
negligent procedure of the copying departments 
the time which the department itself notes as 
having elapsed between tbe application and the 
completion of the copy ie to be*reftarded the 
•‘time requisite” within the moaning of S. 12 W 
The applicant is justified in taking 
of the whole period between the date officiauy 
^ recorded on the certified copy as the date ^ 

application and the dUe there-recorded as thaa 
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OD which the copy was completed: 192*2 P C 
352 aid 192$ P C 108, ' [P 122 C 1. 2] 

I ♦ 

M. L. Pa»;j — for Appellant. 

Nanak Chand — for Respondents. 

Judgment. — This appeal is against a 
judgment of the Additional District 
Judge, Sialkot, dismissing the appellant’s 
first appeal on the ground that it was 
barred by limitation and the only point 
for determination is whether .the deci- 
sion on the point of limitation was pro- 
per. The appellant sued the respondents 
in the Court of the Subordinate Judge, 
Narow^l, for possession of certain house 
property. His suit was dismissed on 
23rd March 1933. On 29th March, he 
presented an application to the copying 
department at Sialkot for copies of the 
judgment and decree. What happen- 
ed after this is shown by the certified 
copy of the orders and actions recorded 
on the application. The application was 
not rejected but entertained although no 
fee was paid at the time of the applioa. 
tipn. No direction was given as to the 
time \vhen the fee was to be paid nor 
was the applicant told when to appear to 
take the copies. The Mobarrir of the 
Sialkot Kacheri’ reported to the copying 
agent. that the file had not been consign- 
ed to the record room. On 10th April, 
•the copyist noted that the appellant 
should deposit Rs. 20, and notice was 
sent to him to deposit the money, other- 
wise the application would be consigned 
to the record room. 


The appellant deposited the money c 
the next day. Again he was not to! 
when the copies would be ready. C 
12th April, the copyist noted that tl 
copying charge would be Rs. 34.2-0, an 
the copying agent ordered that the appl 
cant should be awaited up to 19th Apri 

o additional amount . 

Rs. 14-2-0 was deposited, and an ord< 
was passed that a copy be prepare 
nakaltaiar howe). On the next da^ 

appellant took his cop 
certified correct on th 
18th by the Clerk of the Court. Tb 
endorsement on the copy gi^en recorde 
that the application for the copy ha 

been made on 29th March, and that th 

copy had been completed on'.lSth Apri 
Ihe appellant, presented his appeal oi 
8th May 1933. that is to say. 16 day 

aln« 1 oL limitation for th, 

appeal had expired. A note on thi 
memorandum stated that the appeal wa- 


within time after deducting the time 
spent in procuring copies (i. e. from 29th 
March to l8th April) and holidays {29tli 
April to 7th May). The learned .Addi- 
tional District Judge based his decision 
that the appeal was barred on 9 I C 381 
(1) ^^nd 35PLR 713(2), holding that 
the copying department is the agent of 

the applicant and that ; , 

If tSo copying agent is at f.anlt in delaying 
bis demand for the deposit, the Court caono.t 
excuse the delay. 

It is contended by appellant’s counsel 
that these rulings have no application 
where an application is made direct to 
the official department whose duty is to 
make and deliver copies and not to make 
a further application to some official 
authority, that the dates noted on the - 
copy delivered are themselves sufficient 
proof of the time requisite to obtain the 
copies, that the record of orders and 
action taken on the application prove 
that the appellant was not negligent but 
made his deposits when asked to malie 
them, and that the appellant is entitled 
by statute to add the period from 29th 
March to 18tb April, to the time allowed 
for the appeal and that therefore the- 


appeal was presented withm time. 
Priraa facie, an appellant is justified in 
taking advantage of the whole period bet- 
ween the date officially recorded on the 
certified copy as the date of application 
and the date there recorded as that on 
which the copy was completed. But it 
is argued for the respondents that these 
dates are not relevant, and it was for the 
appellant to account forevery day’s delay 
beyond the limitation period. Respon- 
dent’s Counsel draws attention to the 
note on the copy that the cause of delay 
in preparing the copy was "Full deposit 
made on 18th April 1934" and contends 
that as it was due to the delay in making 
the deposit that the copy was not ready 
until twenty-one days after the date of 
the application, the appeal was rightly 
held to be barred by limitation. He has 
referred toavery large number of rulings, 
including those oited in the judgment of 
the learned Additional District Judge, 
which relate to cases where appellant’s 
delays were held to be inexcusable under 
provisions of S. 5, Limitation Act. 

CQ 1 / Bench judgment in 9 I C 

^KU. on which Palin Singh; J,, based 

1. Aslilq Hussain v. All bakhsh, (lyil) 9 I 0 . 

2, MehrtAU Beg v. &twan. i(l98i) 35',P,f,R 713 
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■^-his ruling in 1928 Lab 16 (3), proceeded cant most be presumed to iJax^eknow 
-on the principles that when an applicant the departmental instructions given i° 
f jequests a copying agency to procure a Cb. 14. B, Vol. I, (p. 5) of the High 
'Copy for him from a Court the copying Court Rules and Orders, which are that 
-agency must be regarded as the appli- when the copying fees are not paid at 
-cant’s private agent wliose delay will not the time of the application, the date of 
excuse his principal. In that case the the application must be considered to be 
Copying Agent, Delhi, to whom the appli- that on which the fees were filed. My 
'Cation had been made was not shown to attention has also been drawn to the 
be an officer of the copying department, departmental instructions issued by this 
It was also found that the appellants had Court and printed at p. 7, Ch. l7.C 
been guilty themselves of gross negli- Vol. 4. of the Rules and Orders Bat it 
-gence: they had not applied for copy of is clear that these instructions were not 
the judgment appealed against until two followed at the time in Sialkot, and no 
and a half months after the judgment regard was paid to the orders in Part C, 
had been delivered. It is obvious that Ch. 17.C in Vol. 4. 


that ruling is not upon facts similar to 
• those of the present case where the 
application was made personally (this is 
not disputed) to the Copying Department, 
"Sialkot, and accepted by that depti-tment 
as an application to itself sufficient for 


None of the judgments relied upon by 
the respondents' counsel deals with a 
case on all fours with the present one. 
I do not think it necessary to refer to 
any except the two Privy Council judg- 
ments 49 Cal 999 (4) and 1928 P 0 103 


further action by itself to b.e takep... 
What were the rules followed in Sialkot 
at the time for the acceptance of copies 
and payments of fees is not clear, but it is 
-evident from the endorsement on the 
application that no request was made for 
any deposit of fee until 10th April 1933, 
after tlie record had been requisitioned 
from Narowal and the amount of fee pay- 
able had been ascertained. Here there 
was no negligence on the part of the 
applicant who deposited the amount he 
was asked to deposit on the next day. 
Nor was he told when the copy would be 
ready or that the deposit was insufficient. 

The copy was apparently not coraple- 
;ted until the 18th (when the order was 
'that it should be completed). It also 
appears that time was allowed to the 
appellant up to l9th April, to deposit 
the additional amount necessary. But it 
is not shown that the appellant was in- 
formed of this. The deposit was made a 
day before this period expired. The 
icopying department was therefore wholly 
responsible for the delay in this case. 
|How the department, which was not 
!paid by the applicant, but (and this is 
;DOt denied before me) by Government 
and was not asked to make any further 
japplicatioD on the applicant's behalf but 
litself to make and supply a copy can be 
regarded as a private agent of the appli. 
cant is difficult to understand. It is 
argued for the respondent that the appli- 

Abdul Bahim v. Cbet Ram-Amarnatb, 1928 

Lab 16=104 I 0 586=28 F L R 605. 


(5). These certainly lay it down that 
time which need not have elapsed if the 
appellant had taken reasonable proper 
steps to obtain a copy of the decree or 
order cannot be regarded as 'requisite 
time’ within the meaning of sub.S. (3) of 
S. 12, Limitation .^ct, and that requisite 
time means time ‘properly required.’ 
They do not however lay down the pro- 
position that when there has been no 
mistake of counsel, no negligence nor in- 
action nor want of bona tides imputable 
to the applicant but the delay in giving a 
copy is due to the slipshod and negligent 
procedure of the copying department, the 
time which the department itself notes 
as having elapsed between the applica- 
tion and the completion of the copy is 
not to be regarded as ‘time requisite. 
Allowing for this period in the present 
case I find the appeal to the District 
Judge to have been presented within 
time. I accept this appeal, set aside the 
lower appellate Court's order and remand 
the case to the District Judge for deci- 
sion of the appeal before him upon its 
merits. Stamp on the appeal to be re- 
funded. Costs to abide the event. 

R.M./r.K. Appe al accepted. 

4. Pramatba Natb Roy v. Lee, 1922 P C 

68 I C 900=49 Cal 999=49 I A 307 (P C). 

5. Jijibhoy N. Surty v. T. S. Ghettiar. 1928 P !- 

103=109 I C 1=6 Rang 802=65 I A 

(P 0). 
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Backet, J. 

{Firvx) Surjan Das-Gnjjar Mai — 
IPlaiDtiff — Petitioner. 

V. 

{Firvx) Dawarka Das^Baghlar Dayal 
— Defendant — Opposite Party. 

Civil Revn. No. 276 of 1935, Decided 
on l7th July 1935, from decree of Senior 
Sub.Judge, LudhiaDfl, D!~ 24th January 
1933. 

(a) Practice— Procedure — Record of Court 
«iot of Small Causer and in headquarters — 
Application for copy should be to district 
copying agent. 

Where a copy required is toat of the record 
of A Court situated at (he headquarters aod 
v^hich is not a Small Cause Court the proper 
/person to whom the appUcatioo for copy should 

addressed is the district copying a^eut. 

I? 128 C 2] 

^{bj Limitation— Copy of judgment applied 
*or— No deposit made with application— No 
'demand by copying department made there* 
.tor— Preparation of copies not held up for 
'want of deposit — Copying charges paid on 
*40(0 of delirery— Applicant held entitled to 
•deduct whole time for copief« 

Ad application for a certified copy of a judg- 
/ment was not accoropanii^d by the deposit of a 
gum which should ordinarily accompany 
•the application. No demand for deposit was 
made by the copying dKiaitraent doc was the 
•-applicaDt given any wumiog iherefor as required 
ty rules aud the appliv^tion was accepted as 
valid. Preparation of copies was not ia any 
way held up for want ol ihe deposit. The copy- 
aag charges were paid by the applicant on the 
<ate of delivery of the copy : 

was entitled to 
# ■* j® for obUinine 

«opy of judgment. [P 123 0 2; P 12, 0 1] 

PetUbner Ckand— tor 

~ Opposite 

T suit was dis- 

S 31st August 

*. 5 . 0 ■ copies to the Dis. 

tnet Copying Agency od 3rd September 
1984, the trial Court being one situated . 
at the headquarters of the district. The 
application was accepted, the records 
were at once summoned, an estimate of 
the cost was prepared and the full copy 

ang fee was paid on 6th September 1934* 

^he copies were prepared and were ready 
tor deltyery on 6th September 1934, and 
the appeal was eventually 61ed in the 

i Judge on 

frol tbirty-second da? 

J?® P“®*“e of ti»e decree. The appel! 
aate Court allowed only one day tS be 
•deducted as the time requisite for obtain. 


ing copies and rejected the appeal, hold- 
ing that the memorandum of appeal had 
not been presented within the time pres- 
cribed by Jaw. 

In refusing to hear the appeal, the 
learned Subordinate Judge has followed a 
Single Dench decision of this Court to 
the eU'ect that the Copying Agent cannot 
be regarded as the agent of the person 
who is applying for copies for the purpose 
of sending for the records and estimating 
the cost of preparing the copies; but this 
decision, so far as it relates to the prepa- 
ration of copies of the records of the 
Courts of Subordinate Judges, has since 
been overruled and this principle applies 
only to the preparation of copies of the 
records of District Courts. In such a case 
■ the District ‘Copying!* Agent is not the 
proper person to w’hom to apply for 
copies, unless be has been specially ap- 
pointed for this purpose. When the 
records of other Subordinate Courts have 
-been obtained howevhr the District Copy, 
ing Agent is usually (though not always) 
the proper person to whom an application 
for copies must be addressed under the 
rules. In the present instance, the appli- 
cation was properly made to the District 
Copying Agent, the trial Court being 
situated at the headquarters and nob 
being a Court of Small Causes. 

A further objection is raised that no 
payment accompanied, although a fixed 
sum should ordinarily accompany, the 
application for copies. Had the failure to 
make this deposit resulted in any delay, 
the plaintiff might not be able to claim a 
deduction of the additional period caused 
by his negligence, though it is to be 
observed that he was given no warning 
by the copying department, ns the rules 
require. But, as already mentioned, his 
application was accepted as valid by the 
department concerned, and it does not 
appear that the preparation of copies was 
m any way held up for want of a deposit, 
so that the time which elapsed was 
exactly the same time as that would have 
elapsed if the application had been ac- 
COTpsnied by an advance. The facts of 
®«eare similar to those of 
ei r L R 510 (l) in which the appellant 
was allowed to deduct the full time spent 
m obtaining copies, no fee having been 
aemanded from him at the time of the 
present ation of his application, although 

1986 Lat 120 

168 I G 786=87 P L B 610. 
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t^)e rules require that an application 
should be returned when it is not accom- 
panied by a deposit. With that decision 
I respectfully agree. The appellant only 
required one more day’s grace to bring 
his appeal within time, and it is clear 
that at least one day was required to 
send for the records and prepare an esti- 
mate of the full cost, before the work of 
preparing copies could be taken in bund. 
For all these reasons I am of opinion 
that the appeal was presented to the 
Senior Subordinate Judge within the 
time prescribed by law. 

The appellant has a statutory right to 
deduct the time requisite for obtaining 
the copies of the decree and judgment, 
and as the learned Senior Subordinate 
Judge has wrongly refused to hear the 
appeal on the ground that the memoran- 
duin of appeal was not presented before 
him in time, I accept this petition and 
direct that the appeal should not be ad- 
mitted to hearing for decision on the 
merits. 

S.K./K.K. Revision allowed. 
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Jai Lal and Sale, JJ. 

Sm. Shakuntla Devi — Plaintiff’ — Ap- 
pellant. 

V. 

Katishalya Devi and others — Defeu- 
dants — Respondents. 

First Appeal No. 1804 of 1934, Decided 
on 5tli July 1935, from decree of Sub- 
Judge, 1st Class, Lahore, D/- 26th June 
1934! 

(«) Hindu Law of Inheritance (Amend- 
inent)Act (2 of 1929)— Applicftlion of — It Ap- 
plies to case of person dying before it came 
into force but having widow alive who inhe- 
rits him at its enforcement. 

The Hindu Law of lofacritance (Amcndmeot) 
Act 2 of 1229 applies to the case of a person 
who dies before it came into force, if his widow, 
who inherits his estate, is alive at the time, 
of its GDforcetnent : 1932 Lah 3Gl and 1934 Fat 
324. Foil; 1934 if rid 138 and 1933 Lah 777, 
Disting\ 1993 AH 162, Applud. (P 125 C 2) 

(b) Hindu Law of Inheritance(Amendment) 
Act (2 of 1929) — Preamblc^‘'Dying in- 
testate*' does not refer to time of death of 
person— It is mere description of status of 
deceased — It is intended to signify that law 
if to be modified as to intestate and not 
testamentary succession. 

.The expression *'dyiog intestate in the pro* 
amble of the Hindu Law Amendment Act (2 of 
1929), bus DO reference and is not intended to 
have any reference, to the time of the death bf 
the Hindu male; it is a mere description of the 
status of the deceased. It is used to signify 


that the law is intended to be modified in res- 
pect of the estates only of those Hindu males 
who have died or may die intestate. The ques- 
tion must therefore be decided with reference, 
to the operative parts of the Act and the priooi- 
pies of the Hindu Law. [P126C21 

(c) Interpretation of Statutes— Retrospec- 
tive effect. 

The cardinal rule relating to the interpreta- 
tion ol statutes is that unless expressly pro- 
vided therein, a statute cannot bo made to have- 
retrospective ofTect. [p 127 c 1] 

(d) Hindu Law — Succession — Widow— In- 
heritance is never in abeyance— Reversioners, 
have no vested interest when widow is alive 

Succession opens at death of widow but 
estate goes not to her but to her husband's 
next heir— No question of retrospective 
effect of Hindu Law of Inheritance Amend- 
ment Act comes in if widow dies after Act 
even if husband had died before. 

Inheritance is never in abeyance and rever- 
sionary heirs have no vested interest in' the 
estate because the husband's lifo is assumed to* 
continue in the person of the widow, and there- 
fore the snccession opens at the date of the 
death ol the widow, and aUo that on the death 
of the widow the estate goes to the next heir of 
the husband and not of the widow. This is the 
rule of the Hindu law with regard to the nature 
of the estate inherited by a widow in the* pro- 
perty of her husband. The determination of the 
next heir ol the deceased husband of the widow 
takes place on tbe death ol the widow. It is there- 
fore obvious that there is no question of re- 
trospective application of the Act if the widow 
dies after tbe Act comes into force oven if the* 
husband bad died before tbe Act: 1921 Lafi 85;. 
1910 F C 117 and 6 Cal 770 (F C), liel. on. ^ 

[P 127C2;P128Cl)i 

(e) Hindu Law— Reversioner — Right of— 
Reversioner not inheriting estate of in** 
testate male due to existence of widow— Re^ 
versioner dying before widow — Estate goc^ 
to heirs of intestate person and not to hciri- 
of reversioner. 

Where a person, who wouldiimmediatcly have' 
inherited tbe estate of an intestate Hindu malCt 
but has not done so owing to the existence of 
a widow, dies before the widow, the estate goes- 
to the next heirs of the Hindu male and not t> 
tbe heirs of such person. IP 128 C i) 

Achhru i?am and Indar Deo for Ap- 
pellant. 

Badri Das, Tiralh Eavi and Jagaii 
Nath Agarwal — for Eespondents. 

Jai Lal, J. — The pedigree of the par- 
ties is printed at p. 39 of the paper book* 
In 1905 there was a division of joint fa- 
mily property among the five sods o 
Lala Shambbu Da8 who. it appe^s. 
were members of a joint Hindu ^ 

but one question ultimately to be do- 
cided in this litigation is whether the* 
two brothers Parma Nand and 
Hand continued to be joint or were sepa- 
rate. Devki Nand died in 1912 andPerroa. 
Nand in 1922., Devki Nand left a sou*. 
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Dawan' Chftod, wlio died IQ 1918, leaving 
a widow, Mt. Shivan Devi, and a sister 
.Sliriraati Shakuntla Devi. Parma Nand 
left a son, Keshwa Nand. who died a 
•couple of years ago. In 1921 a suit was 
instituted by Mt. Shivan Devi against 
Kesliwa Nand in forma pauperis for re- 
covery of the estate of her husband De- 
wan Chaod. But before the parties went 
to trial the suit was withdrawn, and, on 
ihe same day, i. e., 16th October 1924, an 
award, said to have been made by some 
:arbitrators appointed by the parties, was 
£led in Court and a decree granted by the 
Court in accordance therewith. In this 
award it was apparently held that Parma 
Nand and Devki Nand and bis son Dewan 
Cband were joint and therefore on the 
death of Dewan Chaod bis interest in the 
joint property went by survivorship to 
Parma Nand and, on the death of the 
latter, the whole property went to Keshwa 
Nand, and consequently that Mt. Shivan 
Devi was entitled only to maintenance 
which was fixed at Bs. 160 a month. 
Attempts were made by some of the des- 
cendants of the other brothers of Devki 
Nand to have this decree set aside, and 
also by Mt. Shivan Devi; in the mean- 
time the suit out of which this appeal 
was arisen was instituted by Mt. Sha- 
kuntla Devi for a declaration that the 
property in the hands of Dewan Chand 
was his separate property because he 
was not a member of a joint Hindu family 
with Parma Nand and Keshwa Nand and 
therefore that it did not go to Keshwa 
Nand by survivorship, and consequently 
that after the death of Mt. Shivan Devi 
-she, Mt. Shakuntla Devi, was entitled to 
•succeed to the estate of Dewan Chand as 
his sister, and the award and the decree 
Twre not binding on her and would not 
affect her reversionary rights. 

This suit has been dismissed by the 
trial Judge on the ground that the plain- 
tifl has no locus standi to maintain it be 
•cause according to the Mitaksbara law as 
-administered in this Province she is not 
an heir to the estate of Dewan Chand 
after the death of his widow Mt. Shivan 
Devi. Consequently this appeal has been 
presented by Mt. Shakuntla Devi. It is 
true that, according to the Mitaksbara 
law as originally administered in this 
.province, a sister was not recognised as one 
«f the Sapinda heirs to the ebtate hdr 

Indian Legislature 
‘Oas Introduced a change in this ■ rsspeefi 


by enacting the Hindu law of inheritance 
(Amendment Act,) .Act 2 of 1929, which 
c.ime into force on 21st February 1929. 
The learned trial Judge however has 
declined to apply this .Act in ibe present 
case, because in iiis opinion it governs 
the succession to the estates of those 
males only who are governed by the law 
of Mitakshiira and who die after 21st 
February 1929. 

It is contended on behalf of the appel- 
lant that the view of the learned Subor.i 
dinate Judge is erroneous and that the 
appellant is entitled to the benefit of the 
provisions of tbe Act which applies to all 
cases in which succession to the estate of 
a deceased male governed by the law of 
Mitaksbara will open out after the Act 
came into force. In other words, it is 
contended that the Act also applies to all 
cases where siich a male had died before 
the date on which it came into force but 
his estate was held by a female heir, such 
as the widow, who was alive on such 
date. There has been some conflict on 
the question involved. It was held by 
a Division Bench of this Court in 13 Lab 
178 (1) that .Act 2 of 1929 applied to the 
case of a person who had died before' it 
came into force, if his widow, who had 
inherited his estate, was alive at the 
time. There is however no discussion of 
the subject and it appears that there was 
no contest on it before the learned 
Judges. The same view was taken by the 
Earned Chief Justice of the Patna High 
Court in 1934 Patna 324 (2). The learn- 
ed Chief Justice discussed the matter in 
all its aspects and concurred with the 
view taken by this Court in the case 
mentioned above, and differed from the 
wntmry decision of the Madras High 
Court in 57 Mad 718 (3). 

1933 All 

Of 1 the provisions of Act 

2 of 1929 to a case m which the circum- 
stances were analogous to those of this 
ease. • There is however no discussion of 
the matter. In 1933 Lah 777 (5) a learn. 


1 0 

0. i»8=33 p l b * 23 . 

Bwaini; 1934 Pat 
o T? . 7"^®^ ^ ® 1039=15 P L T 707. 

188-147 I C ,1139=6$ M L J 70=57 Mad 

4. Bandhan Singh v. Danlata Kuar 19 <ii iii 
a 10 889=1932 A L J 384 ’ ® 

5lii*8°4 I 0 


126 Lahore Shakuntla Devi v. Kaushalya Devi (Jai Lai, J.) 


od Judge in Chambers of this Court ex- 
pressed the same opinion as in 57 Mad 
718 (3). His attention however does not 
appear to have been drawn to the deci- 
sion of the Division Bench in 13 Lab 178 
(l), nor is there any discussion of the 
question in his judgment. Moreover his 
judgment is subject to a Letters Patent 
appeal which is also before us, and will 
be disposed of by this judgment. Now 
Act 2 of 1929 is expressed to apply to 
persons who, 

but for tho passing of this Act, would have 
been subject to Ibe law of Mitaksbara in res- 
pect of the provisions herein enacted. 

and 

to such persons in respect only of the property 
of males not held in coparcenary and not dis- 
posed of by will. 

In S. 2 it is provided that a son's 
daughter, daughter's daughter, sister, and, 
sister's son shall, in the order so specified, 
be entitled to rank in the order of succes- 
sion next after a father's father and be- 
fore a father's brother. The order of 
succession to which this amendment has 
been made is reproduced on p. 31, S. 43 
of Mulla’s Hindu Law, Edn. 7. As I 
have already stated, but for the passing 
of this Act, a sister would not be recog- 
nised as an heir under the law of Mitak- 
shara, but the Act has conferred upon 
her a status to inherit the estate of her 
brother in the order specified, and there 
is no dispute that if the Act governs the 
succession in this case, then Shrimati 
Shakuntla Devi would be eutitled to 
inherit the property of Devan Chand 
after the death of Mt. Shivan Devi. With 
one exception the arguments of the 
learned counsel, who contested the ap- 
plication of the Act, followed the lines of 
the reason given by the learned Judges 
of the Madras High Court in 57 Mad 
718 (3). It would therefore be con- 
venient at this stage to consider that 
judgment. Two main reasons are given 
by the learned Judges of the Madras 
High Court in support of their conclu- 
sion. The first is that in the preamble 
of the Act the use of the words “ dying 
intestate ” clearly indicates that the Act 
was intended to be applied to the pro- 
perty of such males only who might die 
after the Act came into force. The pre- 
amble of the Act is ; 

Wbereaa it is expedient to alter tbe order io 
which certain heirs of a Hindu male dying 
intestate are entitled to succeed to bis estate, 
it is hereby enacted as follows. 

The learned Judges also took into 


193 & 

consideration the changes effected by 
the Select Committee in the iBill aa. 
introduced in the Legislative Assem 
bly. Assuming that the Act as now 
passed is ambiguous and, therefore, it is. 
permissible to refer to the preamble and 
to the changes effected in the original 
Bill by the Select Committee, still, im 
my opinion, the use in the preamble of| 
the expression ‘'dying intestate” does 
not lend support to the conclusion that 
tbe Act applies to tbe estate of only 
those " who shall liereafter die intes. 
tate." After giving my careful consi- 
deration to the matter, I am of opinion 
that the expression “dying intestate” 
has no reference and was not intended 
to have any reference, to the time of the 
death of the Hindu male ; it is a mere 
description of the.status of the deceased. 
It is used to signify that tbe law is in. 
tended to be modified in respect of tbe 
estates only of those Hindu males who 
have died or may die intestate. The in-* 
tention of the legislature is to prevents 
tbe application of the Act to cases of 
testamentary succession, i. e.,to property 
' not disposed of by will.” The opera- 
tive part of the Act uses no such expres- 
sion. The preamble therefore does not 
lead to the conclusion that tbe Act is in-^ 
tended to govern the cases of iDberitanceu 
to property of only those males who badf, 
already died when it came into force.t 
The question must therefore be decided^ 
with reference to the operative parts ofl' 
the Act and the principles of Hindu^ 
law. 

The changes made to the Bill in tbe 
Select Committee also do not indicate' 
that the .‘\ct was made applicable only 
to the estates of persons who die subse- 
quent to- 1st February 1929. In the- 
Bill the word " deceased ” was used be- 
fore "Hindu dying intestate, ” but it wae 
omitted in the Select Committee. This- 
appears to have been done purely with ft 
view to remove a defect in drafting bdJ 
not to alter tbe original meaning of the' 
preamble. Tbe Bill as originally drafted 
was expressed to apply to the case of 
property of Hindus “ to which suocessiooi 
opens after 31st July 1928.” Tbe Select- 
Committee omitted the reference to tb» 
date on which succession opens on tb» 
ground that it was unnecessary to assign- 
retrospective effect to the provisions by 
the Bill or to defer tbe coming int» 
operation thereof. The Bill was passed 
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into lawjearly ia 1929 and therefore if 
the provision as to its application to 
cases where succession opened after 31st 
July 1928 had been retained, it would 
have operated retro3pecti%-ely to cases 
in which succession opened between that 
date and the date of coming into force 
of the Act, and it is thiscontingency that 
the Select Committee intended to avoid. 
The Committee did not wish to defer the 
coming into operation of the Act. There- 
fore it must J>e assumed that the Bill as 
amended was intended to apply lo cases 
where the succession opened on or after 
the date on which the Act might come 
into force. 

The second ground has. reference to the 
cardinal rule relating to the interpretation 
of statutes that unless expressly provided 
therein a statute cannot be made to have 
retrospective effect. It was remarfred 
that as there is no such express provision 
in Act 2 of 1929, the application of the 
Act to a case like the present would in- 
fringe the above rule of the interpreta. 
tion of statutes. But I venture to re- 
mark that the learned Judges took for 
granted what they had to decide in the 
case. The question whether the applica- 
tion of the Act to a case like the present 
involves its application retrospectively de- 
pendson whether theinberitance in favour 
of the persons mentioned in S. 2 of the 
Act and on whom the right has for the 
first time been conferred, must be deemed 
to open out on the death of the male 
or on the death of the life estate holder • 
in other words whether the estate of a 
male who dies leaving a widow vests in 

the next full heir,” if I may use that 

exprewion. on the death of the male 

or of the widow. The answer to the ques 

tion invol ves an examination of theprovi. 

sioDs of the Hindu law as to the nature 

of the estate held by a female heir, such 

succession to a male 

Shi- the “next 

full heir inherits the estate of the male 

or the estate of the female who has imme 

diately succeeded the latter. The matter 

w in my opinion concluded by the deci 

Sion of their Lordships of the Privy Coun 

cil in 89 Mad 634 (6} where Lord Shaw 

eC Served^ 

__The tale ol th e Hindu law with regard to the 


nature of the widow's estate may have been:, 
subject to varions forms of expression, but in « 
substance it is not doubtful. Her right is of thei 
nature ol a rightof property; her position is that* 
of owner: her powers in that cbaractor are, how- 
ever limited; but to use the familiar language of 
Mayoe's Hindu Uw, para. 625, p. 870, so long as. 
she is alive no ooe has any vested interest in 
the ''succession'*, and also that the reversionary* 
heir, although having only those contingent in- 
terests which are differentiated little, if at all. 
fromaspes successiooesis recognised by Court of' 
law AS having a right to demand that ebe estate 
be kept free from waste and free from danger 
during its enjoyment by the widow or other * 
owner for life, but such an heir does so iu a re- 
presentative capacity as the question to whomj 
the estate shall ultimately go shall be deter-* 
mined at the proper. time. 

In 5 Cal 776 (7) fcbeir Lordships hadi 
previously stated : 

According to Hindu law. a widow who suc- 
ceeds to the estate of her husband iu default of. 
male issuo, whether she succeeds by inheritance*, 
or by survivorship, doea-not take.a more life-es- 
tate in the property. The whole estate is, for 
the time, vested in her; though in some respects., 
(or only a qualified interest. Her estate is an. 
anomalous one. and has been compared to that 
of a tenant-in-tail. It would perhaps bo more- 
correct to say that she bolds an estate of in* 
beritance to herself and the heirs of hor hus- 
band. But whatever her estate is, it is clear 
that, until the termination of it, it is impossiblsv 
to say who are the persons who will be entitled 
to succeed as heirs to her husband. The succes-- 
sion does not open to the heirs of the husband 
until the termination of the widow's estate 
Upon the termination of that estate the pro- 
perty descends to those who would hiive been 
of the husband it he had lived up to 
and died at the moment of her death. 

See also 2 Lah 383 (8) at p. 388. It. 
would thus be observed that inheritance; 

>8 never m abeyance and reversionary! 
heirs have no vested interest in the es • 
tate, because the husband’s life is assumed^ , 
to continue in the person of tbe widow i 
and therefore tbe succession opens at tha 
date of the death of the widow, and also- 
that on the death.of the widow, the estate 
goes to the next heir of tbe husband and , 
not of the widow. This is tbe rule of the, 
Hindu law with regard to the nature oh 

husband, and it is undis- 

of ‘be next' 

heir of the deceased husband of the widowj. 

is widow; it 

5°^® obvious that there is no ra- 

0 ^‘be Act if tbe 
^ow dies after tbe Aot comes in to force 

Mif S/ S: 
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[even if the husband had Hied before that. 
'There is no manner of doubt that where 
'a person, who would immediately liave in- 
herited the estate of an intestate Hindu 
male, but has not done so pwing to the 
existence of a widow, dies before the 
widow, the estate goes to the next heirs 
of the male and not to the heirs of such 
person. For instance, if a Hindu male 
dies leaving a widow, a brother and a ne- 
phew, the estate would ordinarily go to the 
brother after the deathof the widow; but 
if the brother dies childess before the 
widow the nephew will inherit the estate, 
though otherwise he would have been ex- 
cluded by the brother, and the heirs of 
the brother would not inherit it. If how- 
ever the brother leaves sons they would 
inherit as nephews along with the othfer 
nephew of the deceased husband of the 
widow. But the learned counsel contends 
that though it is true that the selection of 
the next heir must take place out of the 
persons who may be alive on the death of 
the widow and who would have succeed- 
- ed bo the estate if the husband had died 
on the date of the death of the widow, 
{the law according to which the selection 
should be made should be the law which 
was in force on the date of the death of 
the husband and not of the widow.) 
They, however, take no account of the 
legal tiction that (when selecting the next 
heir, it must be assumed that the hus- 
band has lived up to the death of his 
widow.) There is absolutely no logic in 
the contention that in a case like this for 
one purpose the husband should be 
deemed to have lived up to the death of 
the widow and for the other up to his 
natural death. 

Realising that this interpretation of 
the law would lead to some practical 
difficulties one learned counsel suggested 
an ingenious way out of them. He sug- 
gested that the Act should apply only to 
the first succession to the property of a 
male governed by the Mitakshara Iiaw 
who had died after the Act came into 
force and that the next succession should 
always be according to the law of 
Mitakshara unaffected by Act 2 of 1929. 
He illustrated his contention by stating 
that if a male governed by the law of 
Mitakshara dies after 21sb February 1929 
leaving say, a widow and a sister the 
widow would succeed biit after her the 
next heir would be from among the heirs 
originally tecognised by the Mitakshara 


law and that the sister would not inherit 
under any circumstances and also that if 
such a male dies leaving no nearer heirs 
than a sister, according to the Mitakshara 
law as amended by the Act, then the 
sister would inherit, bub if after the 
death of the sister there is a sister's son 
and a father's brother, then the father’s 
brother would inherit the property and 
riot the sister's son. I am unable to 
accept this contention ; it is not supported 
by anything in the Act nor by any 
sound principle. The weight of authority 
is against the Madras view and the rea- 
sons given by the learned Judge of that 
Court in support of their conclusion are 
riot, if I may say so with great respect, 
sound. In my opinion the conclusion of 
this Court in 13 Lah 178 (l) is the 
correct one and Act 2 of 1929 applies to 
the estates of those Hindu males who 
Have died intestate before the Act came 
into force if their estate vested in a life 
estate holder who was alive on 2l8t 
February 1929. 

I would therefore hold that, in the 
present case, Mt. Sbakuntla Devi is by 
virtue of Act 2 of 1929 entitled to inherit 
the estate of her brother Dewan Chand 
if she survives his widow Mt. Sbivan Devi, 
and is consequently entitled to maintain 
this suit. I would, therefore, accept this 
appeal and setting aside the decree of the 
learned trial Judge, would remand the 
case to him with direction to proceed 
with the trial of the suit in accordance 
with law. Court.fee on the memorandum 
of appeal shall be refunded to the appel- 
lant but the other costs will abide the 
result. It was mentioned by the respon- 
dent's counsel that there are other objec- 
tions to the competency of the appellant 
to maintain the suit. This judgment 
merely disposes of the one objection men- 
tioned above and if there are any other 
objections and have been properly 
before the trial Court it will be for tba 
Court to decide them; 

Sale, J. — I agree. 

r.w./b.k. Appeal accepted. 
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Jai Lal, J. 

Deputy Commissioner, Kangra — Peti- 
tioner. 

V. 

Tkakar Ranigopal Tempal atid another 
— Opposite Parties. 

Civil Eef. No. 22 of 1935, Decided on 
l3th November 1935, from Deputy 
'Commissioner, Kaugra, D/- 1st April 1935. 

Punjab Land Alienation Act (13 of 1900), 
S. 3— Gift of land to bona fide religioua and 
charitable purpose! — Bonafide! should be 
-decided by Civil Court — Sanction by Deputy 
'Commissioner is not necessary. 

li a gift can be held to be in good faith for a 
religious or charitable purpose, the question of 
4he sanction by Deputy Commissioner does not 
arise at all. S. 8 does not provide that if a gift 
is made in good faith for a religious or charit- 
able purpose the Deputy Commissioner shall 
sanction the same; on the other hand it debars 
the jurisdiction of the Deputy Commissioner 
to consider the question of sanction in the case 
of a gift made in good faith fora religious or 
charitable purpose, which is to be determined 
by a Civil Court. [p 129 C 2; P 130 C 1] 

Bamlal — for Petitioner. 

Dwarka Nath Aggarwal and Amar 
Nath Chona — for Opposite Parties. 

Order. — This is a petition by the 
Deputy Commissioner of Kangra under 
S. 21— A (3), Punjab Alienation of Land 
Act. The facts are these. 

Mt. Kirpo, ‘a widow of a member of an 
agricultural tribe in the Kangra District, 
■made a gift of the entire agrioulturaj 
land held by her in favour of the temple 
■called Thakar Bamgopal Mandir at 
Damtal in the district of Kangra. A 
mutation of this gift was entered by the 
Patwari in the mutation register and 
Tvas sent to the Collector by the Assis- 
tant Collector with a recommendation 
tuat the mutation of names be refused 
because no land had been left in posses- 
sion of the donor for her own mainten. 

® widow of a son 

of Mt. Kirpo, was alive and objected to 

the mutation. The Collector accordingly 
refused to sanction the mutation. The 
donee thereupon instituted a suit for a 
declaration that the land in dispute had 
been validly gifted to the temple and 
was owned by it. Cn a confession of 
j^udgment by Mt. Kirpo this suit was 
■decreed. It was alleged before the Sub 
•ordinate Judge, ^ho decreed' this suit. 

that the gift was in favour of tte '.temple, 

, that It was a bonafide gift, that' the ' 
«oome of the land was eredited- to tSe 
1986 L/17 li 18 


treasury of the temple and that the poor 
and travellers were being fed oat of the 
said income. The Deputy Commissioner 
thereupon applied for the revision of 
the decree to the District Judge of 
Hoshiarpur under S. 21 — A (2) of the 
Punjab Alienation of Lund Act on the 
ground that the gift was not a bona fide 
one and it was not valid without his 
sanction. The District Judge, however, 
has held that it was a bona fide gift to 
the temple and that it did not require 
the sanction of the Deputy Commis- 
sioner. He has therefore, dismissed the 
application for revision. Consequently 
the Deputy Commissioner has applied 
for the revision of the order passed by 
the District Judge. I have beard the 
learned Government .\dvocate on behalf 
of the Deputy Commissioner and am of 
opinion that this application must be 
dismissed. 

There is do force in the contention 
that the Civil Courts had no jurisdiction 
to decide the question of the bona fide 
nature of the gift or otherwise. S. 21, 
Punjab Alienation of Land Act excludes 
jurisdiction of the Civil Courts in 
any matter which the Local Government 
or a Kevenue Officer is empowered 
by the Act to dispose of or in 
which the Local Government or any 
Revenue Officer exercises any power 
vested in it or in him by or under the 
Act. But a reference to S. 3, Punjab 
Alienation of Land Act, shows that this 
IS not a matter which the Revenue Officer 
is empowered to dispose of or in which 
he could be deemed to have exercised 
any power vested in him under the Act. 
because S. 3 (2) expressly provides that 
sanction shall not be necessary in the 

case of a gift made in good faith for a 
religious or charitable purpose whether 

inter viws or by - will. If. there- 

ore a gift oan be held to be in good 
faith for a religious or charitable purpose, 
the question of the sanction by the 
Depu^ Commissioner does not arise at 

provide that 

If a gift 13 made in good faith for a re- 
hpous or charitable purpose, then the 
■Ueputy Commissioner shall eanotion the 
wme. on the other hand, it debars the 
jurisdiction of the Deputy Commissioner 
to consider the question of ’ sanction in 
tRe case of a, gift made in gopd faith 

charitable purpose. 
Therefore S. 21, does not. oust the juris. 
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diction of the Civil Courts to decide 
whether tlie yift is made in good faith 
for a religious or charitable purpose. 

It has been found both by the learned 
Subordinate Judge and the District 
Judge that the gift in this case was made 
bona fide for a religious purpose. I see 
no good reason to differ from this con- 
elusion. It is obvious that the purpose 
of the gift is bona fide a religious and 
charitable one. It may be that the 
widow of the son of the donor has been 
deprived of her right of maintenance; 
in that case she has liei* remedy in the 
Civil Courts to have the gift set aside; 
but it is no function of the Deputy 
Commissioner under the Punjab Aliena- 
tion of Land Act to object to a gift 
which is for a religious or charitable. pur- 
pose on the mere ground that the donor 
has no means of livelihood left for her- 
self or the effect of the gift was to 
deprive some other person of his or her 
right of maintenance. Such a gift can- 
not be held to require the sanction of the 
Deputy Commissioner under the Punjab 
Alienation of Land Act. In the present 
case all that w’as necessary for the Civil 
Court to see was whether the gift was 
for a bona fide religious or charitable 
purpose, and the finding on this question 
IS in favour of the donee. 1 am, there- 
fore, unable to interfere on revision 
and dismiss this application but make 
no order as to costs. 

H.D./R.K. Application dismissed. 
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Bhide and Currie, JJ. 

Sajjan Singh — Plaintiff — Appellant. 

V. 

Alt. Dhanti and others — Defendants — 
liespondents. 

Second Appeal No. 17 of 1935, Decided 
on 22nd October 1935, from decree of 
Dist. Judge, Jullundur, D/- 6th October 
1934. 

(■) Custom (Punjab) — Succession — ‘Jats’ in 
Pbillaur Tabsil, Jullundur District — Collate- 
rals up to fifth degree exclude daughters — 
No distinction between ancestral and non* 
ancestral property. 

In the Pbillsar Tabsil among Jats daughters 
arc excluded by collaterals Qp to and including 
the fifth degree in matter of succession and 
there is no distinction between ancestral and 
lion-ancestral property. [P130C2] 

(b) Riwaj-i-am — Statement unsupported by 
instances— Riwaj-i-am is not bad— Value of 
entry in Riwaj’i*»m. 


The fact that a statement of custom in 
riwaj-i-am is not supported by instauces does 
notin itself provide the necessary rebuttal- and 
if on an issue regarding the existence of an 
exception to a general rule of custom the sola 
evidence offered is a riwaj-i-am entry without 
instances, the issue must be decided in' accord- 
ance with that entry. fP 131 C 1 ; P.l32 C 1], 

Achhrii Dam — for Appellant. 

Badri Das — for Respondents. 

Currie, J.— The sole question for 
decision in this case is whether daughters 
succeed to the non-ancestral property 
left by their father. The parties are Jats 
of the Phillaur Tahsil of the Jullundur 
District. Tlie riwaj-i-am of the district is 
clearly in favour of the collaterals. Ac- 
cording to the answer to question 45 (a) 
in the Phillaur Tabsil among Jats 
daughters are excluded by collaterals up 
to and including the fifth degree. The 
answer to question 45 (b) shows that no 
distinction is drawn between ancestral 
and non-ancestral property. Pot the ap- 
pellant Mr. Achhru Ram urges that the 
statement in the riwaj-i-am should not 
be accepted as it is opposed to the general 
custom of the province. He further urges 
that in certain cases this riwaj-i-am has 
not been accepted by the Courts as a cor- 
rect statement of custom. He urges that 
the riwaj-i-am may be rebutted by show- 
ing that in other matters it is incorrect 
and in this connexion refers to 8 Lab 
281 (ij at p. 300, but in that ruling des- 
pite the remark at p. 300 that: 

One of the numerous methods of rebuttal is 
to convince the Court from an examination of 
other portions of the riwaj-l-ain that it has not 
been compiled in a properly, careful manner or 
that for other reasons it is not a reliable record, 
the learned Judge proceeded to lay down 
that, 

The fact that the statement of custom in a 
riwaj-i-am is not supported by instances does 
not in itself provide, the necessary rebuttal 
and if on an issue regarding the existence of an 
exception to a general rule of custom the sole 
evidence offered is a riwaj-i-am entry without 
iustances, the issue must be decided in accord- 
ance with that entry. 

In the present case the entry is clear. 
In the vernacular riwaj-i-am of which a 
copy has been placed on the file one in- 
stance is cited in which collaterals failed 
to establish their claim in a suit, but it 
is not stated in what degree the collate- 
rals were. Two mutations among Hindu 
Jats were cited in which daughters su^ 
ceeded, but in neither case is it stated 
whether there were any collaterals; — A 
1. Labh Singh v. Mt Mango, 192T Lah 2il— 

I C 924=8 Lah 281. ^ 
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copy of the original motation in the first 
cose has been placed on the file and that 
sbov?s that the girl in whose favour the 
Tnntation was sanctioned was an unmar- 
ried child of four years so that the in- 
stance is of very little force. In addition 
.some witnesses were examined and it is 
significant that they placed the degree at 
which collaterals were excluded as the 
fourth degree presumably because in the 
present case the collaterals are of the 
fifth degree. Further one of the plain- 
tiffs’ own witnesses, P. W. 5, states thata 
daughter does not exclude collaterals up 
to the fourth degree whether the property 
is ancestral or non-ancestral. Mr. Badri 
Das for the respondents further points 
out that one of the defendants’ witnesses 
D. W. 4 states that formerly the Female 
Infanticide Act was in force in this vil- 
lage and from this circumstance he argues 
that in such circumstances it is unlikely 
that any rights would be conceded to 
daughters. 

As regards the argument that the 
riwaj.i.am has not beon accepted in cer- 
tain cases reference was made, particu. 
larly to the unreported case, Civil Appeal 
No. 475 of 1932 (2), decided on Ist April 
1935, in which this riwaj.i.am was ad 
versely criticised. The case related to 
Samis and it was held that there was evi- 
dence sufficient to rebut the presumption 
raised by the entry in the riwaj.i.am 
The respondents’ counsel points out bow. 
over that in at least two cases this state- 

been accepted, viz., 
15 Lab 586 (3) (dealing with Kambobs of 
Nakodar) and 1934 Lah 680 (4). a case of 
Brahmins. It is thus impossible to say 
that this riwaj-i-am should be discarded 
[in its entirety. Certain answers might be 
shown to be at variance with the real 
custom If a sufficient number of instances 
were produced against the custom as 
stated, but It would, in my opinion, beun- 
safe to reject any particular statement in 

tbat 

wongly stated with 
t^ard to some other matter. As regards 

stated 

m this nwaj-i-am is contrary to the 
^nerol custom of the province, this argu 
^nt loses Its fnrcn when we find^« 

280 * 

.j Zw 5o9-^16Tjah 666^30 P TiTi ^ 


pointed out by the learned counsel for 
the respondents that this identical cus- 
tom of the exclusion of daughter* from 
succession to Don-ancestral property, has 
been held to prevail among J.ats in the 
neighbouring District of Amritsar ; vide 
8 Lah 281 (l) and 1933 Lah 899 (o). It 
is therefore necessary in the present case 
to see whether there is any evidence to 
rebut the statement of the custom as 
given in the answer to question 45 (a) 
and (b). The instances cited in the pre- 
sent case prove nothing as the necessary 
details are lacking. Mr. Achhrn Ram has 
further referred to two cases decided by 
this Court. One is a Single Bench deci- 
sion reported in 1935 Lah 505 (6). The 
decision of the District Judge in this case 
was cited inthelowerappellate Court and 
has been discussed therein. No instances 
are given and the decision turned on the 
decision in a previous suit between the 
parties in which it had been conceded 
that the plaintiff was not competent to 
challenge the gift in respect ofnon-ances- 
tral property. This instance is therefore 
of liltle value. 

The second case is a decision of a Divi- 
sion Bench reported in 1935 Lah 607 (7), 
a case among Dosanjah Jats of the PhiU 
laur Tahsil, Jullundur District, who had 
migrated to Lyallpur. That case was de- 
cided in favour of the daughters’ rights, it 
being held that there were sis instances 
m favour of the daughters supported by 
reliable documentary evidence. Three of 
these instances it may be noted were 
among Arains and not among Jats. Of 
the other three, one was a really strong 
instance in favour of the daughters’ 
rights. The second was a case in which 
counsel had conceded that the collaterals 
could not challenge the gift in respect of 
self-acqmred property. In the third case 

daughters and it was a remote collateral 
who attempted to contest it, This case 
was not cited before the lower Court and 
the instances given therein cannot, in my 
opinion, be used as the respondents in 

opportunity of 
^odoping evidence to rebut these ipstan, 

" Lah S99= 
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ces. In my judgment therefore the ap- 
pellants in the present case have entirely 
failed to rebut the presumption raised by 
tho entry in the ri\vaj-i-ani and that en- 
try even though unsupported by instan- 
ces must be accepted until rebutted. I 
would therefore dismiss the appeal with 
costs. 

Bhide, J. — I agree. 

K.D./b.K. Apveal dismissed. 
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J.\i Lal, J. 

Ghulam Basul Khan and others — 
Plaintiffs — Appellants. 

V. 

AH Bakhsk and others — Defendants — 
Bespondents. 

Second Appeal No. 1203 of 1935, Deci- 
dod on 31st October 1935, from decree of 
Dist. Judge, Ludhiana, D/- 1st June 1935. 

(a) Limitation — Delay in getting copies at- 
tributable to Copying Department— Benefit 
of S. 5, Lim. Act, should be given. 

Where any delay that takes place in getting 
copies of the judgment and the decree is attri- 
butable more to the Copying Departmoot than 
to the applicant benefit of 8. 5, Lim. Act, should 
be given. fP ^82 C 2] 

. (b) Injunction— Suit for injunction that ob- 
struction in public street be removed— Plain- 
tiff should prove injury — Amount of injury 
Is immaterial. 

Where a person institutes a suit for declara- 
tion that a particular street is a public street 
and that tbo defendants have obstructed it, 
praying for a perpetual injunction that the de- 
fendants should not obstruct the street, the 
plaintiQ must establish that he is entitled to 
use a public highway which has been obstructed 
by tho defendant and that he is inconvenienced 
by the obstrnctlon. It is not necessary for him 
to prove that he has been inconveniencod in ex- 
cess of any other member of the public who may 
have the right to use the public highway or 
that be has suffered some special damage of a 
kind not common to tbo publio So long as be 
can establish an injury, whether it is special 
injury to him or in common with the other 
members of the public who are entitled to use 
the highway, be is entitled to maintain bis 
suit for the removal of the obstruction : 1925 
P C 86 and 1983 Cal 834, Poll. ; 4 P P 1895. 
held not good law, [P 133 C 1, 2] 

Achhru Bam— tor Appellanfes, 

Mela Bam— for Respondents. 

Judgment. — This judgment will dis- 
pose of appeals Nos. 1203 and 1204 of 
1935. Two suits were instituted in the 
Court of a Subordinate Judge at Ludhiana 
for a declaration that the street known as 
Chauri Bihi. situate at village Ram Garh 
Sardaran, thana Deblon, tahsil and Dis- 
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trict Ludhiana, was a public thorough- 
fare and was used by the plaintiffs and 
the public in general as of right. It was 
alleged that on a portion of this street 
the defendants bad built their houses 
which caused obstruction to the public 
and to the plaintiffs and a prayer was 
therefore made for the issue of a per- 
petual injuDCtioD restraioing the defen- 
danls from continuing the obstruction. 
These suits were defended by two out of 
the three defendants ; dcfendant^3, Ram- 
zan, appeared in Court and confessed 
judgment. The Subordinate Judge de- 
creed the suits. Two appeals were pre- 
ferred to the District Judge by thedefen- 
dants which have been accepted by him 
on the main ground that the suits, if con- 
sidered to have been instituted after ob- 
taining the consent of the Collector under 
S. 91, Civil P. C., were not maintainable 
because the consent was defective inas- 
much as the Collector had not been spe- 
cially authorised by the Local Govern- 
ment to give the consent as required by 
S. 93, and as suits instituted by the plain- 
tiffs as persons aggrieved in their indivi- 
dual capacity were not maintainable in 
the absence of proof of special damage to 
the plaintiffs by the alleged obstruction. 
A question was raised before the learned 
District Judge that the appeals were 
barred by time. This was however deci- 
ded by him in favour of the then appel- 
lants. 

On these second appeals Mr. Aobnru 
Ram repeated the objection as to limits- 
tion. I am however of opinion that there 
is no force in it. The District Judge has, 
in my opinion, rightly held that the ap- 
peals were not barred by time and in any 
case gave the benefit of S. 5, Lim. AcL 
in one of the cases before him. If I 
felt any doubt as to the correctness of| 
the view of the learned District Judgej 
that the appeals were not barred by time 
I would have treated them within tim^ 
by the application of S. 5, Lim'. Act, be-j 
cause in my opinion there is no doubtj 
that any delay that took place in their, 
getting copies of the judgment and the, 
decree was attributable more to tne^ 
Copying Department of the trial Judgo 
than to the appellants. On the merits o 
the appeals however in my opinion tne 
appellants roust succeed. 4 P B 1895 UL 
in which it was held that in the case of a 
niihlic nuisance an in,lividual alleging 

1 Chajja Mai v. Oauda Mai, (1895) 4 P R 
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himself to be a^rieved is aot eatitled to 
maiotain an action for the removal of the 
nuisance unless he can prove special 
damage both in kind and quantity to him 
by the nuisance over and above what is 
auflfered by the public generally, wag 
based on 2 Bom 457 (2). In 47 All 151 
(3) however the law laid down in the 
Bombay case was nob accepted to be 
correct by the Judicial Committee of the 
Privy Council and since then the Calcutta 
High. Court in 60 Cal 1003 (4), has ex- 
pressed the same opinion and this Court, 
in 16 Lab 517 (51, has laid down that the 
law enunciated in 4 P R 1895 (l) is not 
correct. This is what the learned Judges 
in the Lahore case say : ' 

The principle of Eoglish law which requires 
proof of special damage io such cases is not ap* 
phcablo to India. The learned counsel for the 
Municipal Committee has relied on 4 P R 1895 
(1), where a Bench of tho Chief Court, Punjab, 
held that in order to sustain an action for the 
romoral of .in obstruction in a public street it 
IS necessary for the plaintiff to show, not mere- 
ly that the damage he suffered is greater in de- 
gree or frequency than that suffered by the rest 
of the public, but that It is different iu kind, 
rhis authority was based on 2 Bom 457 (3) 
which affirmed the principle that no civil suit 
in respect of obstruction on the public highways 
could to maintained unless some particular 
damage in addition to the general inconvenience 
occasioned to the public was proved. This judu- 
ment however has been disapproved by their 
Lordships of the Privy Council in 47 All 151 {3), 
which has toed followed in 60 Oal 1003 (4). ' If 
the foundation falls the snperstcncture must 
fall, »Qd we have no hesitation therefore In hold- 

m^nr****,!^^^**^* Privy Council rnling 

mentioned above, the Punjab Chief Court judg- 
monk IS no loogdr good law, ^ * 

The learned District Judge was of opi- 

Lah 517 (5), he 
1895 (1). because tho 

“Ob expressly 
overrule the Chief Court judgment. The 

remarks quoted above however clearly in 

dicate that a Division Bench of this Court 

did not consider that the Punjab Chief 

Court judgment laid down good law; it 

muy therefore be assumed to be no longer 

®“8ordioate Courts. I 

iThe /ffiir r Court. 

E judgment is that the 

I pjaintift in a case like the presen t must 

2. Saktu 7. Ibrahim, (1877) 2 Bom 457 
4a Maadakinoe Debeo v BasaDfcA * 
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establish that heiseutibledtouse a public 
highway which has been obstructed by 
the defendant and that he is inconve- 
nienced by the obstruction. It is not 
necessary for him to prove that lie lias 
been inconvenienced in excess of any 
other member of tho public who may 
have the right to use the public highway 
or that he has suffered some special 
damage of a kind not common to the 
public. So long as he can establish an 
injury, whether it is special injury to him 
or in common with the other members 
of the public who are entitled to use 
the highway, be is, according to the latest 
authority of this Court, entitled to main- 
tain his suit for the removal of the ob- 
struction. 

I must therefore accept the appeals 
and set aside the decrees of the learned 
District Judge and remand the cases to 
him with directions to re-bear the appeals 
in the light of the observations made 
above. The learned Judge will consider 
the question in case he be still of opinion 
that the plaintiffs are not entitled to the 
relief claimed by them on the merits 
what the effect of the confession of judg- 
ment by Ramzan is. In view of the above 
decision I have refrained from discussing 
whether the consent given by the Collec- 
tor in this case was sufficient to entitle 
the plaintiffs to maintain the suits under 
Ss. 91 and 93, Civil P. C., but it seems 
to mo that the view of the learned Dis- 
trict Judge on this aspect of the case is 
correct. The costs of these appeals will 
abide the result. 

B.d./r.k. Case reinanded. 
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Hilton and Eangi Lab, jj. 
Jagdish i?am—Plaiutiff— Appellant. 

v.- 

Mt. Chinto and of/iers— Defendants— 
Kespoodants. 

First Appeal No. 1351 of 1932, Decided 
on 11th July 1934, from decree of Senior 
bub.Judge, Kangra. D/.29th June 1933. 

ere “*“** 5,000-Decree for 

Ri 5^nn*“A .Payment of more then 

noi f; H?rt c7",‘ "■ 

fV? suit relating to land otwhiob 

fintfl V ? ot jurisdiction under tho 

Salts Valuation Actislossthan Rs. 6,000, bntin 

which a decree has been passed on payment of 

““ “PPOAl lies to District 
Jodge and not to the High Court: S3 P igig 
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Foil: \6 Pli 1908; 192G Lah 376 and 1934 Lah 
545. Expl and Distinn. [P 134 C 1] 

Mehr Chand Sud and Vishnu Datta — 
for Appellant. 

Mchr Chand Mahajan and Fakir 
Chand — for Respondents. 

I Facts. — The pre-emption decree or- 
idered the plaintitl' to pay into Court on or 
before 3rd October 1932, Es. 4,000 less 
*the amount he had already deposited and 
;(if ho did so) get possession of the land as 
its proprietor, but if he did not make the 
ipayraeut on or before the said date, his 
suit shall stand dismissed with costs. 
The plaintiff appealed to the High Court. 

Hilton, J.— A preliminary objection is 
made that this appeal sliould have been 
presented to the District Judge. This 
objection is correct. A case on all fours 
is 83 P R 1912 (l). TUo authorities relied 
upon by the appellant are 16 P R 1908 
(2). 7 Lah 570 (3) and 1934 Lah 545 (4). 
Those authorities lay down the law for 
suits for rendition of accounts and for re- 
demption of mortgages, but the principles 
therein enunciated cannot be extended to 
pre-emption suits, but am only be applied 
to suits forwhioh theSuits Valuation Act 
7 of 1887 lays down no rule for the de- 
termination of the jurisdiction value. I 
avould therefore follow 83 P R 1912 (l) 
and would order that the memorandum 
of appeal be returned to the appellant for 
presentation in the proper Court. The 
costs of tho respondents in this Court 
sliould be paid by the appellant. 

Rangi Lai, J, — I agree. 

B.K. Appeal returned. 

1. Ktikhar Ali v. Thakar Singh, (1912) 83 P R 

1912=1,5 I C 317. 

2. Mahomed Alzal Khan v. Nand Lai, (1908) 16 

1* R 1908=73 P W B 1907 (F 13). 

S. ^.iswant Ram v. Moti Ram, 1926 Lah 376=96 

I C 690=7 Lah 570=27 P L R 605 (F R). 

4. Oanga Ram v. Hakim Bsi, 1934 Lah .545=151 

I C 703=15 Lah 512=36 P L R 361 (F B). 
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Agiia Haidar, J. 

Gokal — Plaintiff — Appellant. 

Y. 

H amir a — Defendant — Respondent. 

Second Appeal No. 711 of 1935, Deci- 
ded on l7th October 1935, from decree of 
Senior Sub-Judge, Hoshiarpur, D/- 15th 
January 1935. 

Tort^Nuitance^ Abatement — Branches of 
tree overhanging can be cut off. 

If tbc bvanchos of a tree growing on noigb- 
bourV ]^nA ovorhang one's hnd anO thereby 


cause nuisance, he is enkitlcdto lop oB those 
branches. This right is described as the abate- 
ment of nuisance 1918 Bom 68 and 3l Cal 
OU.FolU (P 134 0 2] 

Amar Nath Chopra~toi Appellant. 

Fam Lai Anand 7— for Respondent. 

Judgment. The respondent appears 
to be a very unreasonable person. He is 
related to the plaintiff as bis uncle. Ac- 
cording to the plan Ex. 10 the house 
shown in green colour belongs to the 
plaintiff and the one marked yellow to 
the north of the plaintiff’s house belongs 
to the defendant. In between these two 
houses there is a vacant site. On this 
vacant site and near the wall of the plain- 
tiff’s house there stands a beri tree. This 
intervening plot of land is admittedly tho 
joint property of tho parties and the tree 
growing thereon must also be considered 
as joint property. Some of the branches 
of this beri tree overhang the northern 
wall of the plaintiff’s house. The plain- 
tiff’s case is that he intends to raise the 
height of tho northern wall, but the 
overhanging branches of the beri tree 
obstruct him and the defendant does not 
consent to the removal of the offending 
branches. The concurrent findings of tho 
two Courts below are that tho branches 
of the beri tree overhang the property of 
the plaintiff. Tho trial Court decreed the 
plaintiff’s suit. The defendant tjien went 
up in appeal and the learned Senior Subor- 
dinate Judge has allowed the appeal and 
held that the plaintiff is not entitled to 
cut the branches of tho tree which be- 
long to both the parties and should bo 
enjoyed in common. The plaintiff has 
come up to this Court in second appeal 
and has argued that tho decision of the 
Court below is erroneous. I agree with 
this conteutiun. Tho law on the subject 
is very clear. If the branches of a treOj 
growing on my neighbour’s land overhang 
my land and thereby cause nuisance, I 
am entitled to lop off those branches. 
This right is described by tho text-wri- 
ters on the subject as the abatement of 
nuisance. If authority is needed for tbiSi 
elementary proposition, 43 Bom 164 (D 
and 31 Cal 944 (2) may be quoted. This 
is what the plaintiff could lawfully do. 
for the branches are causing a nuisance 
to his property. But tho plaintiff proc cedo 

1. ’ Vishnu Jagan Nath v. VasudeT^Raghu Nath. 

1918 Bom 68=17 I C 629= 43 Bom 164 

Bom L R 826. 

2. Lakshmi Narain Banerjee v. Tara Prosanna 

Banerjec, (1901) 31 Cal 914=3 OWN/ 10. 
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by A more lawful and peaceful method 
and iostead of outiug off the biaucbes 
with bis own hand he instituted the pre- 
sent suit foi injunction and asked the as- 
sistance of the Court in removing the 
■offending branches. In my opinion the 
plaintiff was entitled to the injunction 
asked for. 

I therefore allow the appeal, set aside 
the decree of the lower Court and restore 
that of the first Court. The executing 
Court shall remove the branches which 
overhang the northern portion of the 
plaintiff's house, and the costs of this re- 
moval shall he defrayed by the defen- 
dant. The plaintiff shall get his costs 
throughout. 

B.D./b.k. Appeal alloiced. 
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Jai Lal, J. 

Pfr Shah — Plaintiff— Appellant. 

V. 

Mahmud Shah — Defendant — Respon- 
dent. 

Second Appeal No. 1162 of 1935, Deci- 
■ded on 1st November 1935, from decree 
of Addl. Dist. Judge, Lyallpur, D/- 11th 
May 1935. 

Legitimacy — LegUimacy is question of 
legal character— Suit for declaration of legi- 
timacy is valid. 

The question of logUimacy is a question of 
I^egal character within the meaniog of S. 42. 
•Specific Relief Act, and there is nothing in S. 42 
■of the .^ct to debar a person from claiming a 
declaration that he is the legitimate son of the 
defendant : 1928 Lah 833 ; 3.5 Cal 777 and 1930 
iah 70o DisUng. 34 Bom 676 and 29 Had 48 
„ , . ^ [P 136 C 1] 

BadTt Dos— for Appellant. 

. Arjan Dev Bagai—lat Respondent. 

9 ^ A —The appellant instituted 
u suit fora declaration that he was a 
legitimate son of the respondent, being 
Porn to his wife. Mt. Maqsud Bibi The 
necessity for the suit arose because the 
■appellant purchased some property and 
the respondent instituted a suit to pre- 
«mpt that sale alleging that he was enti- 
tled to a superior right of pre-emption 
hecause the vendee, that is to say. the 
i>lamtiff m this case, was his illegitimate 
son. That suit ultimately did not reach 
tne stage of decision because it had to be 
withdrawn because a person, who claimed 
to have a still superior right of pre-emp. 
tion, olaim^ to pre-empt the sale. The 
present suit was decreed by the trial 
•Judge, but it has been dismissed on appeal 


by the Additional District Judge solely 
on the ground that a suit like the present 
is not maintainable. The learned Judgo 
has relied upon two judgments in support 
of his conclusion : 35 Cal 777 (l) and 1928 
Lah 833 (2). An examination of both 
those cases, however, shows that the res- 
pective plaintiffs therein claimed the 
right to succeed to the property in the 
hands of the respective defendants after 
their death. Such suits were held not to 
be maintatnable, mainly on the ground that 
they were really speculative suits as it 
could not be asserted with certainty 
that w'hen the succession opened the 
plaintiffs would be alive and on this 
ground those suits were dismissed. 

Before me the learned counsel for the 
appellant relies upon 34 Bom 676 (3) and 
29 Mad 48 (4). In both these cases the 
suits were for a declaration that the 
defendants were not related to the res- 


pective plaintiffs as they had alleged. 
These cases, therefore, indirectly support 
the contention of the appellant, but no 
case has been cited which may bo held to 
be directly applicable to the facts of this 
case. 1930 Lah 795 (o) was cited for 
the respondent, but that case was decided 
on its own peculiar facts and the obser- 
vations made therein must be confined 
to Such facts. The suit in that case was 
held to be Don-maintainablo because it 
was found that the plaintiff was entitled 
to a further relief than a mere declara- 
tion. At the same time there are some 
observations in thejudgmont whichmighb 
under different circumstances have sup- 
ported the contention of the respondent, 
but the facts of the present case are 
peculiar. Here the direct question in- 
volved is the legitimacy of the plaintiff. 
The defendant’s assertion is that ho is 
nis Illegitimate son and I am inclined to 
bold that the question of legitimacy is a 
question of legal character within the 
meaning of S. 42, Specific Relief Act.' 
Moreover m the present case by virtue of 
the Punjab Alienation of Land Act the 
qne stioD of the p iaintiff's legitimacy is 

Shamarendra Oh-andra Dov v. Hiroudra Kis- 
here, (1908) 35 Cal 777=80 L J 1=12 OWN 

US'! 0 57?”'' 

4- Chinnas^mi Mudaliar v. Amb-ilaunna Mu* 
daliar, (1906) 29 Mad 48. 
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very material to decide whether he does 
or does not belong to an agricultural tribe 
in the Punjab. It is undeniable that 
members of agricultural tribes have in 
this province by virtue of the Punjab 
Alienation of Land Act special rights and 
privileges and the declaration claimed by 
the plaintiff affects his right under the 
Act seriously. It is not merely therefore 
that the plaintiff seeks by this suit a 
declaration of his relationship to the 
defendant, but as I have stated above the 
Question relates to the legal character 
that the plaintiff enjoys as the legitimate 
son of the defendant and as a member of 
an agricultural tribe. I hold, therefore, 
that the case cited on behalf of the res- 
pondent is not applicable to the facts of 
this case and that there is nothing in 
S. 42, Specific Relief Act, to debar the 
plaintiff from claiming a declaration that 
be is the legitimate son of the defendant. 
As the Additional District Judge has not 
decided the other points involved in the 
case it must be remanded to him with 
directions to re-bear the appeal and to 
decide it on the merits. I accept this 
appeal, set aside the decree of the Addi- 
tional District Judge and remand the case 
to him with directions to re-bear the ap- 
peal in accordance with law. The remand 
is under O. 41, R. 23, Civil P. C. The 
Court-fee on the memorandum of appeal 
shall be refunded to the appellant. Other 
costs will abide the result. 

B.D./r.k. Case remanded. 
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Agha Haidar, J. 

Hafiz Qamar Din — Petitioner. 

V. 

Nv,r Din — Opposite Party. 

Civil Revn. No. 341 of 1935, Decided 
on 16th October 1935, from order of 
Addl. Dist. Judge, Lahore, D/. 10th April 
1935. 

n* (a) Partnerahip — Arbitration — Partner* 
ship unregisterd- Partners referring to arbi* 
tration — S. 69 (1), Partnership Act. excludes 
'suits' by unregistered firms— Application by 
unregistered lirms under Scb. 2, Para. 20, 
Civil P. C., is not excluded by the provisions 
of Partnership Act. 

Tbo word used in S. 69 (1), Partnership Act 
is ‘snif and under Scb. 2, Para 20. the party is 
authorised to apply to any Court haring juris- 
diction and the application shall be in writing 
and shall be numbered and registered as a suit 
between the applicant and the opposite party. 
Therefore only a suit as understood in foren- 
sic language is excluded by S. 69 and not 


an application such as is contemnlated 
Para20.Sch. 2. [P m c^ 

(b) words and Phrascs^Suil-No definilioa 
of suit m any Act— Suit begins with plaint 
—Application under Sch. 2, Para. 20, Civil 
P. C., is not a suit. 

The word ‘suit* has not been defined, but it 
has been described io Tsrious authorities. One 
indicia of a suit is that it begins with a plaint 
An application under Sch. 2, Para. 20, is not a 
plamt. The language of the paragraph is en- 
tirely against the contention that the appli- 
cation is a plaint. The proceedings may be 
treated as a suit for certain purposes, but they 
are not a suit properly so called. [P 137 Q 2] 

^ (c) Partnership— Dissolution of — Appltca-' 
lion to arbitration for dissolution of part* 
nership of unregistered firm under S 69 (3) 
(»)“Provisions of S. 69 (1), Partnership Act 
do not affect proceedings of dissolution. 

Under S. 60, sub-S. 3 (a), the proTisionsof 
snb-S (1) are not to affect the enforcing of any 
right to sue for the dissolution of partnership. 
Where therefore arbitration proceedings are on 
the face of them taken for the purposes of 
the dissolution of partnership of an unregis- 
tered firm, the proceedings under Sch. 2, 
Para. 20, would be protected from the application 
of 8. 69, Partnership Act. [P 187 0 1] 

(d) Arbitration— Arbitrator fully empow- 
ered to make award— Party cannot chal- 
lenge award, because given in particular 
way. 

Ad arbitrator has full power and jnrisdio- 
tion to make his own award and it does not 
lie in the mouth of the party referring to chal- 
lenge the award because it is given in a parti- 
cular way. [P 139 C 1) 

Akbar Ali — for Petitioner. 

Brij Lai — for Opposite Party. 

Order .—This is an application in 
revision. It arises out of the following 
circumstances ; Nur Din is the author of 
a certain book oalled Lama' at-i-Nur. 
Qamar Din is a publisher. The author 
and the publisher entered into an agree- 
ment on 25th July 1924. That agreement 
is on the record. The publisher bad 
agreed to print 3,000 copies and this pnbli- 
cation was to constitute the first edition 
of the work. He was at liberty to publish 
these 3,000 copies at ooce or by instal- 
ments. It is admitted that the publisher 
published only 1,000 copies during the- 
ten years that elapsed between the date 
of the partnership and the dispute which 
arose between the parties subseQuently 
in 1934. The book, it may bo mentioned, 
was in existence on the date on which 
the deed of partnership was executed. 
Differences arose between the parties and 
on 2nd February 1934 they referred thon> 
to the arbitration of Mr. Fazal Din, a 
Vakil. It is recited in the reference that 
the parties are desirous of ending tb® 
partnership and appoint Mr. Fazal Din, 
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Vakil, as their arbitrator, empowering 
him to dissolve the partnership and that 
his decision in respect of all matters in 
dispute, arising out of the partnership 
shall be accepted b; the partners who 
would have no right to raise any objec- 
tion. On 29th June 1934 the award was 
delivered by the arbitrator. Under this 
award a sum of Es. 1,500 was allowed as 
damages to Nur Din, the author, on the 
ground that QamarDin has not published 
the remaining 2,000 copies. There were 
two minor items which were not pressed 
and which may be left out of considera. 
tion. On the delivery of this award an 
application was made on 27th August 1931 
by Nur Din in the Court of the Subordi- 
nate Judge under the provisions of Sch. 2, 
Para. 20, Civil P. C., for filing the award 
with a prayer that the Court may grant 
a decree in terms of the award. Various 
objections were filed by Qamar Din, but 
it is necessary to consider only two of 
these objections ; 

U) That the applicant, namely Nur Din, was 
precluded under the provisions of S. C9, Part- 
nership Act 9 of 1932, from taking proceedincs 
under Scb. 2, Para. 20 ; * 

( 2 ) that the arbitrator had exceeded his au- 
thority inasmuch as no power was given to him 
to assess damages, and in spite of the absence 
of such a power being conferred upon him he 
gave a eubstautial sum of Es. l.SOO as damages 
against the respondent Qamar Din 5 

( 8 ) the judicial misconduct of the arbitrator 
was also pleaded. 

The trial Court accepted the fii-st two 
of these objections and setting aside the 
award, dismissed the application of the 
applicant. Nur Din. Nur Din went up in 
appeal to the learned District Judge under 
the provisions of S. 104 (l) (f), Civil P. C. 
The learned Judge has held that the pro- 
ceedings taken by Nur Din, applicant, 
under Soh. 2, Para. 20, were not obnox- 
lous to the provisions of S. 69, Partner, 
ship Act. and further held that under the 
circumstances of the case the arbitrator 
could award damages to the applicant 
yainst the publisher, Hafis Qamar Din. 
As the question of misconduct had not 
been decided by the trial Court, the 
learned Judge remanded the case for the 
decision of that question. Qamar Din has 
come up to tWs Court in revision under 
S. 115, Civil P. C. Mr. Akbar Ali, his 
«°«Rsel. has argued this applioa. 

H °o“8iderable length, and, I must 
Bsy. with considerable ability. His case 

p the provisions of S 69 

Partnership Act, Act 9 of 1932. no suit 


was entertainable by or on behalf of any 
person suing as a partner in a firm 
against any person who is alleged to be a 
partner in the firm unless tlie firm is 
registered and the person suing is or has 
been shown in the Register of firms as a 
partner in the firm. The partnership in 
the present case had not admittedly been 
registered and therefore the applicant 
could not have recourse to the civil 
Court by initiating proceedings under 
Para. 20, Sch. 2, Civil P. C. This is a 
highly technical objection and a techni- 
cal answer can be given to it. 

The word used in S. 69 (l), Partner-, 
ship Act is "suit”, and under Soh. 2, 
Para. 20, the party is authorised to 
apply to any Court having jurisdiction 
and the application shall be in writing, 
end shall be numbered and registered asj 
a suit between the applicant-plaintiff and 
the opposite party as defendant. It fol- 
lows therefore that only a “suit" as 
understood in forensic language was ex-, 
eluded and not an application such as is| 
contemplated in para. 20, Sch. 2. The 
word suit" has not been defined, but it 
has been described in various authorities. 
One indicia of a suit is that it begins with 
a plaint. Now it is perfectly clear that 
an application under Scb. 2, Para. 20. is 
not a plaint. The language of the para- 
graph is entirely against the contention 
that the application is a plaint. The pro- 
ceediogs may be treated as a suit for oer- 
tain purposes, but they are not a suit 
properly so called. No direct authority 
has been pointed out to me contrary to 
tbisview and in the absence of such 
authority I overrule this contention of 
the learned counsel. I may also point out 
that under S. 69, sub-S. 3 (a), the provi., 
sions of sub-S. 1 are not to affect thi 
enforciDg of any right to sue for the dis- 
solution of partnership. The arbitration 
proceedings were on the face of them 
taken for the purposes of the dissolution 
of partnership and on that ground tool 
the poceediugs under Sch. 2. Para. 20,1 
would be protected. 

.. libe second point, it is true 

that there is no specific provision either 
7® of, partnership of 25th July 
iy^4 or in the agreement to refer to arbi- 
tration dated 2nd February 1934 about 
the assessment of damages ; but 01. 4 of 
the deed of partnership is oomprehensiva 
enough to cover the awarding of damages. 
It runs as follows : 
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The present partnership is confined onij to 
the first edition and the number of copies 
printed in the first edition is 3,000. Deponent 
2 has the option to print the full number of the 
first edition at once or in two instalments. . . . 

Admittedly this was not done and dur- 
ing the ten years that passed between 
the date of the deed of partnership and 
the dispute between the parties only 1,000 
copies were printed. Before the arbitra- 
tor the following statement was made by 
the publisher Hatiz Qamar Din on 14th 
March 1934 : 

Condition i of the deed of partnership is cor- 
rect. I am ready to publish 2,000 copies accord- 
ing to condition 4 and to sell them if 1 am 
given reasonable time. If within the time given 
I fail to print that number or if I do not print 
that number at all. then I shall be liable to 
pay such compensation as tbo .arbitr.ator might 
award. 

From this it would appear that the 
publisher admitted the breach and wanted 
time to make good the breach by supply, 
ing the dehcioocy and publishing the total 
number. Tbo arbitrator did not give him 
time. The breach therefore remained and 
the arbitrator assessed damages for the 
’breach at Rs. 1,500. The sum appears 
jto be somewhat excessive, but an arbi- 
trator has full power and jurisdiction to 
make his own award and it does not lie 
in the mouth of the applicant in this 
jCourt to challenge the award of the arbi- 
trator on this point. In my opinion the 
order of the Court below was correct. 
The question of the judicial misconduct 
will have to be decided by the proper 
Tribunal and at the proper time with 
which I am not concerned ; but, on a 
consideration of the whole case I have no 
hesitation in accepting the decision of tlie 
two Courts below on the points raised. 
The application therefore i s dismissed. 
I make no order as to costs. 

Ji.D. R.K. Revision dismissed. 
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Bhidf.J. 

Snndai — Appellant. 

V. 

and others — Respondents. 

Second Appeal No. 1609 of 1931, Deci- 
ded on 20th May 1935, from decree of 
Senior Sub-Judge, Hoshiarpur, D,'. 6th 
July 1934. 

(•) Document — Admissibility — Appeal — 
Document produced after arguments — Op- 
posite party absent — Notice to opposite party 
held necessary, hence document not properly 
received in evidence. 
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A document was produced by a patty In the 
appellate Court after the arguments were com- 
pleted and in absence ol the other patty; 

Held : that it was necessary that the oppo- 
site party should have been given notice of the 
same and an opportunity to produce any evi- 
dence in rebuttal should have been allowed; 
but as this was not done the document could* 
not be considered to have been properly receiv- 
ed in evidence at all. [P 139 G 1] 

(b) Landlord and Tenant^Trees on holding 
— Wajib-ul-arz allowing tenant to cut one 
tree for marriage or funeral with lambardar't 
permitsion^Cbil trees allowed to be cut on 
payment — Terms beld not compelling land- 
lord to preserve trees for tenant’s use^They 
could not restrain landlord by injunction to 
cut trees. 

According to the terms of a Wajib-ul-ars tbo 
tenant was allowed to cut one tree out ol tbo 
trees growing on bis holding for purposes of 
marriage or funeral, with the permission ol the 
lambardar and was allowed to cut chil trees on 
payment; 

Held : that there was nothing in tbo terms 
ol the Wajib-ul-arz to show that the landlord 
was bound to preserve the trees for the use of 
the tenant and that the tenant had do such 
interest in the trees as to restrain the landlord 
by means ol a perpetu«vl injunction from cuttiDg 
down tbo trees. [P 130 C 1,2] 

Bam Lai Anand II — for Appellant 

Badri Das and Gullu Bam — for Res- 
pondents. 

Judgment. — The plaintiffs in this 
case are the occupancy tenants and cer- 
tain other residents of the village Gnh- 
war Chhan in Tappa Lohara, ^hile the 
defendants are the landlords of the vil- 
lage. The landlords sold some pine trees 
from the villago forest land which ^yas 
not assessed to land revenue. The plain- 
tiffs sued for a perpetual injunction res- 
training the defendants from cutting the 
trees. The trial Court dismissed the suit 
and its judgment was upheld on appeal 
by the learned Senior Sub-Judge. From 
this decision, Sunder, plaintiff, has come 
up to this Court in second appeal. The 
pine tress in dispute were found origi- 
nally to belong to Government and the 
ownership was transferred to the village 
proprietors by an agreement between 
the Government and the proprietors ab- 
out the year 1868. The terms of the 
agreement are given at pp. 103 and 104 
of the District Gazetteer and are repro- 
duced in the judgment of the learned 
Senior Sub. Judge. There is no provision 
in this agreement giving any rights to 
the occupancy tenants or other residents 
of the village in respect of the pine trees. 
The plaintiffs however rely on toe 
Wajib.uUarz of the village of which a 
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copy (Es. P. A.) was produced by them 
ia the appellate Court. The learned 
•Senior Sub-Judge bas found that even 
this Wajib-ul-arz does not support the 
plaintiffs’ claim. 

The learned counsel for the defendants- 
respondents however points out that this 
copy was produced by the plaintiffs in 
theappellate Court after arguments were 
completed and in tbe absence of the de- 
fendants. This contention appears to be 
correct. The learned Senior Sub-Jndge 
has given no reasons for admitting this 
additional evidence in appeal and in my 
'opinion this copy cannot be considered 
to have been properly received in evi- 
dence at all. Tbe learned counsel for tbe 
plaintiff stated that tbe plaintiffs had 
originally produced Ex. P. 7. another 
copy ofa Wajib-ul-arz,but that Wajib-ul- 
arz related to a different village. This 
mistake was not originally discovered 
and hence Es. P. A. was produced in the 
jappellate Court. Even if this be correct 
and the document was to be admitted it 
was obviously necessary that the respon- 
dents should have been given notice of 
the same and opportunity to produce any 
^evidence in rebuttal, but this was nob 
done. The appeal must fail on this ground 
alone. But it seems to me that even the 
terms of Ex. P. A. do not really support 
the plaintiffs’ claim. The terms of 
Ex. P. A. on which the plaintiffs rely are 
as follows ; (a) the lambardar was to see 
that trees were not needlessly cut • 
tbl any khewatdar, that is, owner or oc- 
oupancy tenant, might with tbe pormis- 
Bion ofthe lambardar cut free of charge 
one tree for marriage or funeral ceremo- 
:Bie8 ; (c) he might cut ohil trees for any 
other purpose at Rs. 0-4-0 a tree credit, 
able to the malba fund, but tbe trees 

purposes of trade, 
ihe first term is not relevant; the so- 
cond merely allows the occupancy ten- 
ants to cab one tree on the occasion of 

S thlfP with the permission 

of the lambardar ; the third term allows 
them to cut chil trees on payment 

Sit Ih >0 these terms to show 

serve bound to pre- 

serve the pine trees for the use of the 

doubt that 

the landlords alone were the proprietors 
""" °Pi“-on the docu 
thlffh! sufficient toshow 

in such interest 

the trees as could enable them to sue 
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for the perpetual injunction prayed for. 
I may further note that tho learned 
Senior Sub-Judge has found that there 
was no allegation even that the defon- 
dants landlords were entirely doing away 
with the forest. I dismiss the appeal 
with costs. 

S.B./B.K. Appeal dismissed. 
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Jai Lal and Sale, JJ. 

Mt. Sattan — Plaintiff — Appellant. 

V. 

J anii—Defendant — Respondent. 

Letters Patent Appeal No. 79 of 1933,’ 
Decided on 5th July 1935, from decree of 
Dalip Singh, Judge, High Court, Lahore, 
D/- 12th June 1933, reported in 1033 
Lah 777. 

Hindu Law of Inheritance (Amendment) 
Act (2 of 1929)— Male governed by Mitak* 
shara dying before Act— Widow alive when 
Act came in force— Act applies. 

Hindu Law of Inheritanca (Amendment) Act 
does apply to cases in which a uialo governed 
by tho law of MiUkshara has died before the 
date on which tbe Act came into force leaving a 
widow who was alive ou such date : 1036 ia/i 
124, Foil {P 139 Q 2 ] 

Jagannath Aggarival—tot Appellant. 

Eishen Dayal—iot Respondent. ; 

Judgment. This is a Letters Patent 
appeal from tbe judgment, dated 12th 
June 1933, of Dalip Singh, J. The learned 
Judge set aside the decree of the District 
Judge and dismissed tbe plaintiff’s suit 
on the ground that the appellant Mt. 
Sattan was not competent to maintain it 
M she was not an heir under the law of 
Mitakshara. On behalf of the appellanb 
It was claimed that under Act 2 of 1929 
a sister had been given a right to inherit 
the property of her brother and. there- 
fore, she was entitled to maintain this 

fw ^O'^ever, held 

that that Act did not apply to her case ns 
Chanan, the Hindu male through whom 
she claims died before the passing 

1804 of 1934 (1), we have held that the 
Act does apply to cases in which a 
male pverned by the law of Mitakshara 
has died before the date on whioh tbo 
Act came into force leaving a widow who 
was alive on such date. The consequence 
IS that this appeal must be nceeptod, the 
decree of the learned Judge in Chambers 
setasidean^th^oltj^ district Judge 
* ^Lab'l 24 '''‘ Dotj.Tmg 
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restored. \Ve order accordingly. We 
make no order as to the costs of this 
appeal. 

s.R./R.K. Appeal allowed. 

A. 1. R. 1936 Lahore 140 
Agha Haidar, J. 

Barkat i?ar7i— Defendant — Petitioner. 

V. 

Suggar Electric Stores, Ludhiana, — 
Plaintiffs and another — Defendant— Res- 
pondents. 

Civil Eevn. No. ■105 of 1935, Decided 
on 17th October 1935, from order of 
Judge, Small Cause Court, Ludhiana, 
D/. 15th Slay 1935. 

(a) Provincial Small Cause Courts Act 
(1887), S. 17— Court hat discretion to allow 
time to deposit security by defendant — 
Pefendant cannot postpone depositing of 
security indefinitely. 

The provi^ioDS of S. 17 as regards the deposit 
of the amount due from the defendant under 
the decree are directory and not mandatory, 
and that it is open to the Court in appropriate 
cases to extend the time within which the 
deposit is to be made. These words do not give 
an unlimited license to the defendant and cer* 
tainly are no justification for not depositing for 
an indefinite period the decretal amount as 
directed by the section: 1931 Lah 332. Ret. on, 

(P 140 C 2] 

(b) Revision High Court reluctant to 
interfere with discretion of lower Courts. 

In a matter of discretion unless there are 
very special circumstances High Court is reluc* 
tant to interfere with the orders of the Court 
below. [P 140 G 2] 

S. L. P«rf— for Petitioner. 

J. R. Agnikotri — for Respondents. 

Order.— This application for revi- 
sion arises out of certain Small Cause 
Court proceedings. The plaintiff brought 
a suit for recovery from the defendant of 
Rs. 99 12-0, the price of certain electric 
stores supplied by him. On 23rd March 
1935 an ex parte decree was passed 
against the defendants. On the same 
day an application was made by the 
defendant Barkat Ram for the setting 
aside of the e.x parte decree. The requi- 
site security under S. i7, Small Cause 
Courts Act, was not deposited. On 29th 
March 1935 the word 'zamanat' was 
endorsed on the application for restora. 
tion. Apparently it meant that zamanat 
(security) should be deposited. This 
somewhat laconic order was passed in 
the presence of the applicant. On 1st 
April 1935 a notice was issued to the 
plaintiff to appear on 24th April 1935. 


On 24th April 1935 the parties were 
ordered to lead evidence and 15th May 
1935 was fixed for the recording of eyi. 
dence. On that very day the application 
was dismissed on the ground that seen- 
rity had not been filed within a reason- 
able time. The applicant defendant has 
come up to this Court imrevision and has 
offered to pay the security for the first 
time. If this application were to be 
granted it wou'.d amount to putting a 
premium upon gross negligence. The 
Full Bench decision reported in 12 Lah 
359 (l) no doubt lays down that the pro- 
visions of S. 17, Provincial Small Cause 
Courts Act, as regards the deposit of the 
amount due from the defendant under 
the decree, are directory and not manda. 
tory and that it is open to the Court in 
appropriate cases to extend the time 
within which the deposit is to be made. 

These words in my judgment do not 
give an unlimited license to the defen- 
dant applicant and certainly are no justi- 
fication for not depositing for an indefi- 
nite period the decretal amount as 
directed by the section. The defendant 
made his application for restoration on 
23rd March 193o and this application 
was dismissed on 15tb May 1935. At no 
time during this interval of about two 
months minus one week did the defen- 
dant offer the decretal amount by way of 
security. It is only in this Court that 
bis learned Counsel has asked permission 
to do so. According to the Full Bench 
decision the Court in appropriate cases 
can allow time for depositing the decretal 
amount. The Court below in the present 
case has not thought fit to exercise this 
discretion and I think rightly. In a 
matter of discretion, unlessthere are very 
special circnmstances, this Court is reluc- 
tant to interfere with the orders of the 
Court below. I therefore dismiss this 
application with costs. < 

».I)./r.K. Application dismi s^- 

1. Oedi Mai Dbaram Pas v. Huna Mai 

ram. 1981 Lah 332=181 I C 035=12 Lah 35» 
=32 P L R 504. 
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Agha Haidar, J. 

Preman SAa/i— Defendaot — Petitiooer. 

% 

V. 

Das — Plaintiff — Opposite 


Bcnarsi 
P;\r6y. 

Civil Revn. No. 408 of 1935» Decided 
on 25th October 1935, from order of Sob- 
Judge, 2od Class, Rawalpindi, D.'- 18th 
March 1935. 

(a) Practice — Procedure — Defendant filing 
written ttatement — Witnesses summoned but 
not exemiRed^Defendant taking up new plea 
of defence going to root of case*~Piea should 
be allowed — High Court can interfere under 
S. 107, Government of India Act. when plea 
is not allowed — Rules of procedure ancillary 
to object of administering justice. 

The Courts have to observe the rules of pro- 
cedure but they must always remomber that pro- 
cedure is only ancillary to the primary objects 
for which the Courts exist, namely administra- 
tion of justice between parties, and the Court 
OQght to know that a party can even raise in- 
coDsistout pleas or pload io the alternatire. 

[P 141 0 2; P 142 C 1) 
Jo a certain case thedefeodant filed a written 
statement, issues were framed, witnesses were 
sommoned but they were not examined. At this 
stage defendant raised a plea which if it was 
true would go to the root of the case which 
would then be dismissed. The lower Court held 
that the plea raised was at a late stage and was 
an entirely now plea that could not be allowed: 

ffeld: that as the case bad been raised only at 
the stage of evidence, the plea, if allowed, would 
not injure the plaintiff, and being an important 

raised. [P 141 C 2] 
V {b) Practice— Revision— Powers of eu- 
penntendence - High Court can Interfere 
sft judicial matter. 

In rare causes, in order to do substantial ins* 
tice between the parties, High Court whiU 
powers of superintendence under 

interfere 

»a matters which are not merely administra- 
tire but judicial : 1938 Lah 259. Foil °^*®*^* 

Dev Baj Sawhney— for Petitioner ° 

Jj. Bhagat ^for Opposite Party 

Order. - This is an unusual ap. 
plication, purporting to have been made 
under the provisions of S. 107. Govern- 
ment of India Act. 1916. The facts lead- 
ng up to the present application are as 

' flP^ 26th June 1984 the present 
suit was filed by the plaintiff for the re 
covery of a sura of Es. 2,200 as arrears of 
his salary The defendant filed his written 
statement on 5th December 1934 On 
the same date issues were framed, wit 
nesses were summoned but were not exa 

SndlnV 26th February 1936 the de- 
ft ' application that be 

should be permitted to raise a plea that 


the present suit was not raaintaiaabld 
in view of the fact that on 26th February 
1934 the matter in controversy between 
the parties had been settled and decided 
by an award delivered by one Lala Devi 
Das. The plaintiff took objection to this 
new plea being raised at that stage. On 
18th March 1935 the Court below dis- 
missed the application of the defendant 
on the ground that it was belated and 
was in the nature of an afterthought and 
inconsistent with the pleas already taken 
by the defendant in his written state- 
ment. The trial Court further observed 
that the award on which the defendant 
proposed to rely was indefinite and there- 
fore incapable of osecution and that the 
plea sought to be raised on the basis of 
that award was prima facie of doubtful 
merits. The defendant has come up to 
this Court in revision. 

In my opinion the application dated 
26th February 1935, though it raised 
a new plea which was not to be found 
in the original statement, dated, 6th 
December 1934, was not belated having 
regard to the circumstances of the case. 
No evidence had been recorded. It is 
true that some witnesses had been sum. 
moned, but they were not examined , 
hence do injury could have been done to 
the plaintiff. At any rate the plaintiff 
could bave been compensated by award- 
ing costs to him. Furthermore the issue 
regarding the alleged award would have 
been a self-contained one and the evi- 
dence in support of it and against it 
would have constituted a compact block 
quite independent of the other pleas 
raised in the case. The plea is an im- 
portant one because, if it is established, 
It would go to the root of the plaintiff’s 
claim and the suit would be dismissed on 
this ground alone. The Court below was 
wrong in animadverting upon the award, 
when It had shut out the very plea, in 
deciding which the award would have 
been the subjeot-matter of a proper ad- 
judicatioQ. The Courts have to observe the 
rules of procedure, but they must always 
remember that procedure is only ancil- 
lary to the primary objects for which the 
Courts exist, namely administration of 
JustiTO between parties. The action of the 
Court below m this case was unjustifiable 
and m my opinion the discretion exercised 
by it was arbitrary. Furthermore, thai 
Court ought to have known that a parW 
can raise inconsistent pleas or plead in 
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tbe alternative. I therefore, acting under 
the provisions of S. 107, Government of 
India Act, allow this application, set 
aside the order of the Court below dated 
18th March 1935 and direct tljat the 
plea may be admitted and a proper issue 
ho raised on it and the parties should be 
given full opportunity to lead relevant 
evidence thereupon. I have no doubt iu 
,my mind that in rare cases, in order to 
;do substantial justice between the par- 
ties, this High Court while exercising its 
powers of superintendence under S. 107, 
iGovernment of India Act, can interfere 
in matters which are not merely ad- 
ministrative but judicial. There are a 
inunaber of reported decisions on the sub- 
ject, but as an illustration I wonld refer 
to 1933 Lab 259 (l). Jn two cases at 
least I remember having interfered under 
S. 107, Government of India Act, in order 
to enable the Court to promote the in- 
terests of justice. Costs would abide the 
result. 

I!.r>./B.K. Case remanded. 

1. FirmGane^b Das Shankar Lai v. Firm Asa 

Nand-Radhe Sham, 1S33 Lah 259= 141 1 C 

015=34 1‘ L E 781. 
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Agha Haidar. J. 

Dalip Singh — Appellant. 

V. 

Gian Singh and others — Respondents. 
Misc. First Appeal No. 568 of 1935, De- 
cided on IGth October 1935, from order 
of Senior Sub-Judge, Shahpuv, D/- 22nd 
November 1934. 

(a) Guardian* and Ward* Act (1890) — Act 
does not deal with lunatic*. 

Tbe Quardians and Wards Act does not deal 
with cases of lunatics. [P 142 C 2] 

(b) Guardian — Guardian of person and pro- 
perty appointed— Ward is minor till he at- 
tain* age of twenty-one— Another guardian 
should be appointed if minor is below twenty- 
one and if guardian appointed resigns. 

Whore a guardian of the person and property 
of a minor has been appointed, theminorshonld 
be treated as a minor or infant and would not 
be able to enter into a contract or to transact 
any kind of business himself until the age of 21, 
and when a guardian so appointed has resigned 
another guardian should be appointed to the 
person and property of the minor even though 
bo has exceeded the age of 18 years. 

[P 142 C 2; P 143 C 1] 

S. L. Pur»— for Appellant. 

Jhanda Singh— tor Respondents. 

Judgment. — Tbe judgment of tbe 
Senior Subordinate Judge is extremely 
unsatisfactory. One Gian Singh was ap- 


pointed tbe guardian of the person and 
property of his minor brother, Jiwand 
Singh, on 8th March 1928. Jiwand Singh 
was born somewhere in September 1916, 
so that bo would now be little more than 
19. An application was made that Gian 
Singh should be removed from his guar- 
dianship because of certain malpractices. 
Thereupon Gian Singh made an applica- 
tion offering to resign the guardianship. 
Subsequently be made an application 
withdrawing bis resignation, but the Court 
on 13th October 1934 did not give him 
permission to withdraw his resignation. 
The Court removed Gian Singh from tba 
guardianship. After his resignation seve. 
ral applications were made by various 
other relations of tbe minor each claiming 
a right to be appointed as the guardian 
of the person and property of the minor. 
The Court below framed the following 
issues : 

1. Whether it is necessary to appoint a 
guardian of the person and property of 
Jiwand Singh, minor? 2. If it is, whether 
any one of the applicants is a proper per. 
son to he appointed a guardian ? 

It was brought out in the course of 
evidence that Jiwand Singh is mentally 
deficient and the Court below threw outa 
suggestion that tlie District Court should 
be approached and proceedings under the 
Lunacy Act 4 of 1912 should be taken. 
I understand that those proceedings are 
still pending, but tbe learned Judge went 
on to observe that, if the proceeding 
under the Lunacy Act fell through, it 
might become necessary to see whether 
Jiwand Singh’s mental condition requires 
a guardian under the Guardians and 
Wards Act. This remark is due to a 
apprehension because the Guardian and 
Wards Act does not deal with cases ol 
lunatics. The learned Judge has observed 
that, because Jiwand Singh is now 19 
years old and understands his interests 
quite well, it is not necessary to appoint 
a guardian for bis person and property 
and that be would certainly like to 
age his property and receive income. This 
finding is palpably erroneous and^is based 
upon a total ignorance of the law of 6“**' 
dianship. A guardian of the person and 
property of Jiwand Singh had been ap- 
pointed on 8th March 1928 by tbe proper 
Court. The result of this appointment is 
that Jiwand Singh would be treated as J 
minor or infant and would not.be able .to 
enter into a contract or to transact any 
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kind of business himself until the age of 
21. The learned Counsel for the parties 
inform me that the minor is possessed of 
fairly considerable landed property and it 
Would be necessary for him from time to 
time to grant receipts, etc. Under the 
law, as lunderstand, he would not beable 
to grant a valid receipt or enter into any 
other contract. The inconvenience there- 
fore is apparent and the estate of the 
minor would be entirely mismanaged 
[during the interval. Under tbe circum. 
'Stances the Court below was in error in 
refraining from appointing a guardian of 
the person and property of Jiwand Singh 
even though he had exceeded the age of 
Il8 years. I therefore allow this appeal 
and setting aside the order of the Court 
below direct that Court to make a suit- 
able appointment of a guardian of the 
person and property of the minor. I 
make no order as to costs. 

B.D./b.K. Order accordingly. 

A. I. R. 1936 Lahore 143 
BhiDE and CaRRIE, JJ. 

Kan\car Bhan — Defendant — Appellant. 

V. 

Bhagat Jiwan Da$ zod offers— Defen- 
dants and another— Plaintiff— Eespdts. 

Letters Patent Appeal No. 87 of 1933, 
Decided on 30th October 1935, from 
decree of Dalip Singh, J., D/-23.10.1933 

Tab«I-Wajlb- 
«» •« AfJn* Mdik regains land submerged 

12 ^“V"*^*®** •'.•’“‘■'-Amount of Jhuri is to 
be determined in consideration with land 

«nd capacity of Adna Malik. 

submerged the rights of 
the Adna ilahk fa village Makhaa Bela^Tahail 

F is 

thT^doa "’Malik 
^ar Gopflf-for AppeUant. 

for £po1del ■ 

sole point arising in 
these two appeals is the interpretation 
to be placed on the clause in the waiih 
ul- arz of village Makhan Bela in the 

*^^^**“8 to the rights of 

ject to^dUuyion. In these cases it was 
held that the Adna Malik T the rl 
emergence of the land was entitl^ to 
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regain possession of the land on payment 
of Haq Jhuri. The learned Judge who 
decided the appeal in Chambers adopted' 
this view in consideration of the ruling 
given in 12 Lah. 318 (l), but expressed 
certain doubts as regards tbe interpreta- 
tion of the wajib-ul.ar 2 . the relevant 
clause of the wajib-ul-arz runs as fol- 
lows: 

Doom: — Andar H<idud Mauza Burd Beromad 
Ka Asari^Is Mauza men do Kism Ki fnilkiat 
Adna^o-Ala hai Jis Malik Adna Ki Zamin 
burd ho jati kai-lo Baramd^ji Ee ioaqt vroJi 
Zanxin Malkan-i-ala Ki hoti hai-AIalkan 

Adna Kn isZamin par Kuchh istcliqaj nahin 
rckta. Malkan-i-Ana bad hag dene ''Jhuri'* 
Malkan^i^ala Ko muBtahaq qabza karnehe 
zamin per honge, bila deno haq *'Jhvr%” 
unka kuchh ufasta nah hega. Agar Malkan-u 
Ala Jhuri amdan nah levcn to Malkan-i^Adna 
tsraqba baramdah par qabza karneke majaz 
nnhxn ha\, aur Jhuri kn lasjia Malkan-i-Ala^c- 
Adna hasab haisiat arazi-o-malik Adna Mo jalOr 
hai. Sharah koi khas muqarrar nahin hai. 

I would interpret this as meaning that 
when the land is submerged the rights 
of the .^dna Malik are extinguished, but 
on its re-emergence he is entitled tore- 
gain possession of it by paying Hag 
Jhuri. Tbe rate of the Jhuri is not fixe'd 
and if the superior owner refuses to 
accapt the Jhuri offered by tbe Adna, 
Mahk the matter is to be determined! 
with due regard to tbe quality of the 
land and the capacity of the Adna Malik. 
That, I think, is tbe only interpretation 
that can be put on this clause. Mr Har 
Gopal argues that the Ala Malik has an 
absolute right to refuse to accept Jhuri 
If that was so, it would, in my opinion,’ 

have been unnecessary to insert in the 
wajib.ul.arz the condition that the Adna 
Mahk had the right to regain possession 
on payment of Jhuri. and further the- 
words relatiQg to the method of assess, 
meat of the Jhuri in case of dispute- 

entirely unnecessary. 
These words form part of the same- 
sentence M the words relating to the 
refusal of the Ala Malik to accept Jhuri> 
and mus be read with the first part o 

therefore, the 

interpretation placed on this clause by 

the l^n^ Judge in Chambers wm 

dismiss the app'IS- 

Bhide, J. i agree. 
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Coldstream. .T. 

Hari Ham — Petitioner. 

V. 

Eviperof — Opposite Party. 

Criminal Revn. No. 1000 of 1935, De- 
cided on 28tli October 1935. from order 
of Sessions Judge, Karoal District, D/- 
lOfch July 1935. 

(a) Punjab Municipal Act (3 of 1911), S. 195 
195 applies to notified area of Karnal. 

Section 195, Punjab ilunicipal Act. has been 
made applicable to the notided area oi Karnal 
hy notification 2so, 11832, dated tbc 29th May 
1918 (p. 1C4 of P.art l-A of the Punjab Gazette). 
Of this notification the Courts must take jndi- 
^ial notice. [P 1^^ C 2) 

(b^ Punjab Municipal Act (3 of 191 1|. 
S. Sl^Magistrate recovering money under 
3 81^Magistrate has no authority to deter- 
mine whether proper notice was given or 
•not. 

A Notified Area Committee gave notice to a 
person asking him to demolish certain structure 
built on the notified area. Afterwards a com* 
ponsatioQ was arranged but it was not paid. 
Committee applied to the Magistrate under 
S. 81 for recovery of compensation. It was 
contended that the notice given was defective 
and hence the Magistrate cannot recover com* 
pensation: 

Held: that the position of a Magistrate in 
recovering money under S. 81, Punjab Munici- 
pal Act, is similar to that of a Magistrate re- 
covering under the Criminal P. 0.. a fine passed 
by another Magistrate. The Magistrate has no 
authority to determine whether the notice was 
or was not actually given according to law and 
60 to re open a matter which was determined 

bv the Commissioner’s order. [P 145 C 1, 2] 
• 

S. L. Puri—iox Petitioner. 

R. C. Soni — for Opposite Party. 

Order. — On l8th June 1930 the Com. 
mittee of the notified area of Karnal 
served a notice on Hari Ram Mahajan 
of Karnal under S. 195, Punjab Munici- 
pal Act, requiring certain shops within 
the notified area to be demolished. The 
President of the Committee (the Deputy 
Commissioner of Karnal) refused to with- 
draw the notice on a representation made 
to him by Hari Ram, but on 18th August 
1930 gave Hari Bam notice that the 
Committee was prepared to accept com- 
pensation in lieu of the demolition of the 
buildings. Hari Ram accepted this pro- 
posal and asked the President to fix 
compensation which he would gladly pay. 
After some negotiations the Committee 
resolved on 12th November 1931 to fix 
■the amount at Rs. 450 and Hari Ram 
was informed of this on 20th November 
1931. On 23rd January 1932 Han Ram 
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appealed to the Commissioner against the 
resolution of 12tb November 1931, tbe 
ground urged being that the order to pay 
compensation was not justified because 
the Committee had no power to levy 
bouse tax on the property concerned. 
The Commissioner rejected the appeal 
finding that the buildings were within 
the notified area limits. 

On 30th May 1931 the Committee re- 
solved to take action under S. 81, Punjab 
Municipal Act. Application was made 
to the local Magistrate accordingly and 
tbe Magistrate passed an order for re- 
covery under that section. Against this 
order Hari Ram presented a petition to 
the Sessions Judge and the Sessions 
Judge has recommended that this Court 
should in exercise of its power of revi- 
sion set aside the order. The learned 
Sessions Judge is of opinion that tbe 
order is illegal because (l) it is not 
proved that S. 195, Punjab Municipal 
Act, has been made applicable to the 
notified area of Karnal, and (2) that as 
the buildings were admittedly completed 
in November 1929, more than six months 
before notice to demolish them, was given 
to Hari Ram on 18th June 1930, the 
notice was ultra vires. 

Before me the learned counsel for the 
Committee points out that Ss. 81 and 
l9o, Punjab Municipal Act, were exten- 
ded to the notified area of Karnal by 
Notification No. 11832, dated 29th May 
1918, (p. 164 of Part 1-A of the Punjab 
Gazette). Of this notification tbe Courts 
must take judicial notice. Tbe first ob-1 
jection raised by the learned Sessions 
Judge has therefore no force. 

Counsel for the Committee contends 
that tbe Magistrate bad no jurisdiction 
to question the legality of tbe Com- 
mittee’s order requiring payment of com- 
pensation, his function under the 
sions of S. 81, Puhjab Municipal Act. 
being similar to that of a Court executing 
a decree, the merits of which do not con- 
cern him. In reply petitioner’s counsel 
argues that it was the duty of the Magis- 
trate to see that on the facts as stated 
by the claimant the amount was claima- 
ble. that is to say whether the claim was 
intra vires or ultra vires, and that in tnis 
case he should have decided that it was 
not claimable because the notice to de- 
molish the buildings was not given with- 
in six months of the date of their com- 


Haki Ram v. Empeiior (Coldstre.am, J.) 
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pletioQ. He relies on 2 P B 1910 Cr (l) 
and 1 P R Cr 1891 (2), in support of this 
argument. It cannot, I think, be dispu- 
ted now that a revision petition may be 
entertained against the Magistrate's order 
by this Court. This Court bason several 
occasions interfered in such cases where 
it has found the action of a Municipal 
Committee to be ultra vires (e. g., 99 
r C 1030 (3) and 1931 Lah 315 (4), as 
well as 2 P R 1910 Cr (l), already cited). 

The question as observed in 1 P R 
1891 Cr (2) is how far the Magistrate's 
enquiry is to extend. The present case 
is not one in which the Municipality’s 
claim arises out of a contract or out of a 
relationship of landlord and tenant. 1931 
Lah 315 (4), but is to recover an amount 
claimable under the provisions of S. 195, 
Municipal Act. In the present case 
there was the tiual order of the Commis- 
sioner which certainly made the amount 
legally 'claimable.' If theio was a mis- 
take regarding the true date of the com- 
pletion of the buildings (which the peti- 
tioners had stated to be November 1933) 
the petitioners could have asked the 
Commissioner to review his order. I do 
not think it was open to the Magistrate 
to try the question whetherowing to a 
mistake in procedure the Commissioner’s 
order was incorrect. There are no pro- 
T 1810 DS indicating that the Magistrate is 
applied to in a judicial capacity when an 
application is made to him under S. 81 
Municipal Act. Had the legislature in'. 
tended to leave it open to the Magistrate 
to hold a judicial enquiry some indication 
of this intention would surely have been 
rn^e m the section. See the remarks of 
22 All 111 (5). In IPR 

’ Observed that the 

pos tioD of a Magistrate in such a case is 

““f" Criminal Prooedurn Code f 
fane passed by another Magistrate In 
my view the Magistrate had no authority 
to determine whether the notice was or 
was not actually given within six months 
Oit^e^oli ion of the buildings a nd 

■ S"'? 951 2 P R 1910 

IP R Lahore, (1891) 
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to re-open a matter which was deter- 
mined by the Commissioner's order. I 
dismiss the petition accordingly. 

B.D./R,K. Petition dismissed. 
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Jai Lal, J. 

Him Lal — Plaintiff — Appellant. 

V. 

j\It. Jiwan and anothei — Defendants — 
Respondents. 

Second Appeal No. 890 of 1935, Deci- 
ded on 18th October 1935, from decree of 
Add!. Dist. Judge, Lahore, D.'- 2ad 
February 1935. 

Preemption— Notification excepting land 
in Municipal limits from right of pre-emp- 
tion— Notification covers land brought with- 
in Municipal limits after notification. 

Notification esempLing tho limits o{ a Munici- 
pality from the operation of the pre-emption 
Act is wide enough to cover the areas which 
may be included within the limits of the 
Municipality after the date of the notification 

_ . ^ (P UC C Ij 

Jai Gopal Sethi — for Appellant. 

Achhru Ham—fov Respondents. 

Judgment. — The plaintiff appeals 
against the decree of the Additional Dis- 
trict Judge of Lahore dismissing his suit 
for pre-emption. The land in dispute is 
admittedly situated within the Municipal 
limits of Lahore. S. 8, Punjab Pre-emp. 
tion Act, authorizes the Local Govern- 
ment to declare by notification that in 
any local area or with respect to any land 
or property or class of land or property 
or with respect to any sale or class of 
sales no right of pre-emption or only 
such limited right as the Local Govern 
meat may specify shaU exist. By Noti 
fication No. 15926 of 11th May 1920 the 
Local Government directed that no right 
of pre-emption shall exist within the 
boundaries of the Municipality of Lahore 

except m respect of the areas therein 
ddandd. 

It is admitted that the land in suit is 
not situated within the limits of the 
areas excluded from the operation of the 
notification. But the plaintiff’s claim now 

within the limits of the Municipality of 

*■ ^‘^te of 

the notification referred to above, and 

therefore is not exempt from the right of 

pre-emption. In the first instance it is a 
question whether it is open to the appel. 
lant to contest that the land in dispute 
was brought within the limits TZ 
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Lahore Municipality after the date of the 
notification. The learned counsel for the 
appellant admits that there are only two 
notifications defining the limits of the 
Lahore Municipality: one was issued in 
1918 and the other in 1923. Tlie plain- 
tiff, examined as a witness, stated that 
in 1920 the land in dispute had been in- 
cluded within the limits of the Lahore 
Municipality- The only interpretation of 
that statement can be that it was brought 
within the Municipal limits by the noti- 
fication of 1918 because according to his 
own counsel there was no notification 
between 1920 and 1923 extending the 
limits of the Lahore Municipality. It may 
however be that the plaintiff was not 
certain of his ground when he made the 
statement referred to above, though I am 
not prepared to believe that he did not 
understand what he was saying. But the 
notification exempting the limits of the 
Lahore Municipality from the operation 
of the Pre-emption Act is in my opinion 
;wide enough to cover the areas which 
may be included within the limits of the 
[Lahore Municipality after the date of the 
'notification of 1920. 

The learned counsel for the appellant 
concedes that if the notification had been 
merely that no right of pre-emption shall 
exist within the boundaries of the Muni- 
cipality of Lahore the area now in dis- 
pute would have been governed by the 
notification even if included in such limits 
after the notification. But his conten- 
tion is that by virtue of the e.xceptions 
mentioned in the notification, the area 
which may bo included after the notifica- 
tion, cannot be held to be governed by 
it. I am unable to see the force of this 
argument. Certain portions were ex- 
pressly excluded from the operation of 
the notification and admittedly the area 
now in suit is not so excepted. It is 
therefore covered by the operative part 
of the notification which excepts the 
lands situated within the limits of Lahore 
Municipality from the operation of the 
right of pre-emption. In order to escape 
the effect of the notification the learned 
counsel must establish that the area in 
suit was expressly excepted by the 
(Government. Admittedly this has not 
been done. Consequently there is no force 
in this appeal and I dismiss it with costs. 

B.D./r.K. Appeal dismissed. 
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Jai Lal, J. 

Dotjar Singh — PlaintifT— Appellant. 

V. 

Mt. Parhati and others — De(endQ,nts— 
Respondents. 

Second Appeal No. 1059 of 1934, De. 
culed on 29th October 1935, from de. 
cree of Dist. Judge, Rawalpindi, D/. 12bh 
March 1934. 

^Partnership — Suit /or accounts— Part* 
nership dissolved — Account-books in posses* 
sion of person claiming accounts— Such per* 
son can lay suit for accounts. 

It is the right of each partner to claim an 
account of a di«;solTed partnership and the 
mere fact that the account*books are in posses- 
sion of the partner claiming accounts, does not 
necessarily enable him to hod out what the 
amount due to him would be, because, before 
this is done various matters have to bo decided 
in the presence of the parties, as for instance, 
the valuation of the assets including the debts 
duo to the firm is one of the most important 
matters which has to bo decided and the 
plaintif! alone is not competent to do so; in the 
alternative the assets must be realised before 
the accounts can be settled. Tho plaintif! in 
such case cannot bo e:cpected either to place 
his own value on the assets of the firm includ* 
ing tho debts due to the firm or to realise thorn 
before suing for accounts. So a partner who Is 
in possession of the partnership books is com* 
pelcnt to maintain a suit for accounts of the 
dissolved partnership. [P 147 Cl] 

/. i?. Agnihotri and M. L, Puri — for 
Appollaut. 

Amar Nath Cliona — for Respondent 
No. 1. 

Judgment. — Tho appellant instituted 
a suit for accounts of a dissolved part- 
nership andimplouded the other partners 
and the legal representatives of thedeceas- 
ed partners as defendants. Some of tbe de- 
fendants denied that they were partners. 
Roth the Courts below are agreed that 
the defendants were partners in the firm 
and are also agreed as to the share that 
each of them had. The trial Court de- 
creed the suit but the District Judge has, 
on appeal by one of the defendants or 
rather the legal representatives of one of 
partners, dismissed the suit on the 
ground that the account-books were in 
possession of the plaintiff and ho was 
therefore in a position to determine what 
amount was due to him from the defen- 
dants. The learned Judge is of opinion 
tl)at the plaintiff should have sued for 
the specific amount alleged to bo due to 
him and should not have sued for rendi- 
tion of accounts. He has cited 
cases in support of bis.view, but an esa- 
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mination of fchese cases shows that they 
related to disputes about accounts bet. 
weeo principals and agents and plaintiffs 
suits for accounts were held not to be 
sustainable on the ground that the 
account-books in such cases were in pos- 
session of the respective plaintiffs who 
could ascertain from them what the 
amounts due to them were. 


No authority has been cited in support 
of the respondent's attempt to apply the 
same principle to suits between partners. 
The right of partners in this respect 
is defined in S. 257, Contract Act, cor- 
responding to S. 9, Partnership Act. It is 
the right of each partner to claim an ac- 
count of a dissolved partnership and the 
mere fact that the account-books are in 
jpossession of the plaintiff does not neces- 
sarily enable him to find out what the 
amount due to him would be because, 
before this is done, various matters have 
to be decided in the presence of the par- 
ties, as for instance, the valuation of the 
assets including the debts due to the 
firm is one of the most important matters 
which has to be decided and the plaintiff 
alone is not competent to do so; in the 
alternative the assets must be realised 
before the accounts can be settled. The 
plaintiff in such a case cannot be expect- 
ed either to place bis own value on the 
assets of the firm including the debts due 
to the firm or to realixe them before 
suing for accounts. I have indicated one 
practical difficulty in applying the same 
principle to suits for accounts between 
partners as is applied to suits between 
principal and agents. It is not therefore 
merely a question of the legal right of 
each partner to claim an account of a 
partnership in Court even if 
the books are in his possession but there 
are practical difficulties in his way for 
himself to determine on a mere inspec- 
tion of books the amount that would be 
due to him. 


In my opinion the view of the learned 
District Judge that a partner who is in 
posssession of the partnership books is 
not competent to maintain a suit for the 
accounts of the dissolved partnership, is 
erroneous. Such a right vests in each 
partner and no authority has been cited 
to enable me to hold that it does not 
exist under the circumstances disclosed 

^ this appeal and set 
aside the decree of the • District Judge. 


and restore that of the trial Jndge with 
costs throughout. 

b.d./r.k. Appeal allowed. 
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Jai Lal, J. 

Girdhari Lal — Defendant — Appellant. 

v. 

Dharavi Das and another — Plaintiffs — 
Respondents. 

Misc. Second Appeal No. 778 of 1935, 
Decided on 17th October 1935, from 
order of Dist. Judge, Delhi, D/- 25th 
February 1935. 

^Limitation — New party — Misdescription — 
Person intended to be sued described wrong' 
ly~PIaint amended by correcting proper de- 
fendant — Defendant is not new substitution 
within meaning of S. 22, Limitation Act. 

A person wanted to sue one G, who had given 
a cause of action to the plaintifl. Plaintiff was 
not aware of the identity of the person of 6. A 
particular G was served, but it appeared that he 
was not the person whom the plaintiff wanted 
to sue. So the plaintiff amended the plaint 
by correcting the description of G and got the 
right person served. The defendant contended 
that S. 22, Lim. Act, applied as he was a subs- 
tituted defendant and the suit was instituted 
against him on the date when the plaint was 
amended and on that date the suit was barred 
by time: 

Held: that the case was one not of substitu- 
tion within S. 22, Lim. Act, but was one of mere 
misdescription and suit should be held to be 
instituted against the defendant when the suit 
was filed ; 1932 Lah 814 ; 1925 Cal 716 and 1924 
Cal 74, Diilxnt]. (P US 0 1, 2; P 149 0 1] 

J. C. Sethi — for AppellanL 

Khalifa Shuja-ud.Din — Respoudeuts. 

Judgineiit. It is not without hesi. 
tation that I have decided to dismiss this 
appeal. The facts are these : The res- 
pendent Dharam Das instituted a suit 
against Girdhari Lal alleging that the 
latter had in collusion with his step-mo- 
ther obtained a fraudulent decree against 
him and realised some money which be. 
longed to him and which was lying in <3e 

posit in Court. He alleged that he was a 
minor then. The defendant was described 
^ be Girdhari Lal, shopkeeper, Sadar 

Bazar, doth-seller. Street Nathan Singh 

Pahari Dhiraj, Delhi. Summons was issued 
to the defendant and was served upon Gir. 
dhan who answered the description 
given m the plaint and who, it is alleged 
was pointed out by the plaintiff himself! 
J.he plaintiff denies that he pointed out 
any particular person or that he aocom. 
panied the process-server. The report 
of the process-server, however states that 
the plaintiff accompanied him and point. 
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ed out the person and it is signed by the 
plaintiff. It thus appears that the plain- 
tiff did point out a Girdhari Lal as the 
person who should be served with sum- 
mons. When the case came up for hear- 
ing Girdhari Lal who had been served 
with summons appeared in Court and 
stated that he had nothing to do with any 
transaction relating to the plaintiff. The 
latter then realised liis mistake and sta- 
ted tliat he was not the person whom he 
intended to sue. He was allowed to amend 
his plaint and the defendant then was 
described as Girdhari Lal, son of Faqir 
Chand. landlord of Jlohalla Jattan, Sad- 
dar Bazar, Delhi. This defendant was 
then served and appeared in Court and 
raised the plea that the suit was barred 
bv time because the plaint as against him 
must be deemed to have been presented 
on the day on which it was tiled as 
amended with his correct description 
and that on that date the normal 
period for the suit had expired. The 
trial Court gave effect to this plea but 
the District Judge on appeal has re- 
versed the decree of the trial Court 
dismissing the suit and has remanded the 
case for trial on the merits. The defen- 
dant Girdhari Lal. on whoso objection 
the suit was originally dismissed as bar- 
red by the time, has appealed to this 
Court. 

His contention is that on the facts 
mentioned above S. 22, Limitation 
Act applies. That section is where after 
the institution of a suit a new plaintiff or 
defendant is substituted or added the 
suit shall, as regards him. be deemed to 
have been instituted when be was so 
made a party. There is no contention 
that if it be found in this case that a new 
defendant \Yas added or substituted the 
suit would he barred by time, but it has 
been found by the learned District Judge, 
and is contended by the learned counsel 
for the respondent, that there is no 
question of any substitution of a new 
defendant in this case, and that it was 
a case of misdescription of the defen- 
dant. It does appear that the plaintiff 
when lie originally instituted the suit 
was not aware of the personal identity 
of tlie person against whom he instituted 
ithe suit. All that he knew was. that 
!he was a Girdhari Lal residing in the 
iSadar Bazar Delhi. But the ground on 
iwhich the learned District Judge has held 
ithat it was a case of misdescription 


is that the plaintiff intended to sue the 
person who realised the money from the 
Court and he was called Girdhari Lal and 
the fact that he was not aware of his 
identity did not matter so long as the 
suit was instituted in the name of the 
person who had realised the money. 

This argument is met by Mr. Sethi for 
the appellant by stating that the inten. 
tion of tlie plaintiff should be judged by 
bis after — conduct and that the descrip- 
tion given in the plaint tallies with the 
person whom he pointed out subsequently 
as his defendant and on whom he got 
service effected, and this clearly shows 
that he originally intended to sue the 
Girdhari Lal who was subsequently dis. 
charged at liis own request and therefore 
the suit must be deemed to be against a 
new Girdhari Lal after amendment of the 
plaint. Tliis argument is a plausible one 
and has created some difficulty in my 
mind. .\t the same time there is force in 
tho contention of the plaintiff-respondent 
whichcontention wasaccepted by the Dis- 
trict Judge, that he intended to sue the 
person who realised the money from Court 
and admittedly his name was Girdhari 
Lal and the fact that he impleaded origi- 
nally a wrong Girdhari Lal, amounts to a 
misdescription and not the substitution 
of a new defendant within the meaning 
of S. 22. Lim. Act. 1932 Lah 314 (l). cited 
by the appellant's counsel, does not ap- 
pear to bo of material assistance. In that 
case a wrong legal representative was 
substituted in place of the deceased 
party and tho real legal representative 
was brought on the record after the 
normal period for the appeal bad expired. 
It was held that the legal representative 
must be deemed to have been brought on 
the record on tho date when the real 
legal representative was substituted and 
not when the wrong person was brought 
on the record. In 52 Cal 783 (2), also 
cited by Mr. Sethi, the suit was orginally 
brought against the Agent of the Bengal 
Nagpur Railway. 

Tho plaint was then amended so as to 
describe the defendant as the Bengal 
Nagpur Railway and it was held that it 
wsis not a case of misdescription of th^ 
^fendant but of the substitu tion oL^ 

1. Nortberu Hunk ol Ltd. v. Bamosb 

Cbandcr, 1932 Lab 314=137 I C 69—33 

P L H 253. , , . , 

2. Agent, Bengal Nagpur Railway v. Beliari Lal 

Dutt, 1925 Cal 716=90 I C 426=52 Cal iS3 

=29 C \Y N614. 
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new defendant. It is obvious that tho 
Bengal Nagpur Railway is quit© a sepa. 
rate entity to its agent. The respondent’s 
counsel cited 50 Cal 5i9 (3). That also 
does not materially help us. No case has 
been cited by either party in which the 
precise proposition that is involved in 
the present case has been discussed. I 
nm personally inclined to agree with the 
view of the learned District Judge and 
therefore dismiss this appeal, but leave 
the parties to bear their own costs in 
this Court. 

B,D./r.K . A ppca l_ d ism issjd. . 

S. Sbeodayal Khoraka v. Jobarmul MdamclJ. 

VJ2A Cal 74=75 1 C SI=60 Cal 549. 
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Agha Haidar, J. 

Salig — Purcliaser — Appellaot. 

V. 


Ter stated in this report that the pur- 
chaser, who had been appeariog as a 
surety for the insolveut, had given him 
to understa/id that the value of the 
materials was not more than Ks. 
and that he was purchasing the same for 
Rs. 100 merelj' to oblige the debtor. The 
Insolvency Court set aside the sale. The 
purchaser, Salig Ram, appealed to the 
District Judge and it was argued before 
him that the sale having taken place on 
17th August 1932, the report of the re- 
ceiver for setting aside the sale which was 
made after a period of about eight mouths 
was not ontertainable and the order of 
the trial Court was without jurisdictiou. 
The District Judge overruled this conten- 
tion. On the question of fact, the Dis- 
trict Judge agreed with the Court below 
aud held that the sale had been brought 
about by misrepresentation and the pro- 


Dalak Bam and others — Creditors— 
Respondents. 

Misc. Second Appeal No. 973 of 1935 
Decided on 18th October 1935, fron 
order of Dist. Judge, Hoshiarpur, D/. 
6th February 1935. 

Intolycncy— Fraud practised upon receivei 
—Receiver applying for setting aside sale— 
Action of Receiver falls within S. 4, Provin 
cial Insolvency Act-Sale can be set aside 
even after two years. 

-A Receiver ia insolvency .applied to Court to 
sec aside the sale which the Receiver himself 
hold on the ground that purchaser had prac- 
iised fraud upon him. The application was 
made many days after the sale. Tho action of 
the Receiver did not fall within S. 08, but was 
within B. 4, Provincial Insolvency Act. and 
when the Court is taking action under S. 4 of 
the Act It can set aside the transfer althouch 
made more than two years before the order of 
adjudication: 1935 Lah 60. Dottbled-. 1034 Ln/. 
and 1927 Stnd 6C, Applied. [P 160 C 1, 2} 
.W. C. Pondif— for Appellant, 
udgment. This petition arises out 
of certain insolvency proceedings. One 
moganwas declared an insolvent on 
14th January 1932. On 17th June 1932 
he applied for his discharge. Notices 
were served upon the creditors. On 17th 
August 1932 the Receiver sold certain 
materials of a house for a sum of Es 100 
and the sale was subsequently contirmed. 
ihese materials were purchased by Sali" 

applicant. On 15th 
April 1938 the Receiver made a report 
BO the Insolvency Judge that the sale 
had been brought about by fraud which 
was practised upon him. and the 
property therefore had been sold for a 
grossly inadequate price. The Recei, 


perty had been sold to the appellant for 
Rs. 100 when it was really worth much 
more. He accordingly dismissed theap. 
peal. The purchaser, Salig Ram, has come 
up to this Court. It is unfortunate tbat 
neither the receiver nor any one of the 
creditors was represented in this Court 
at the time of the arguments. The counsel 
who appeared for the purchaser, Salig 
Ram, was not quite clear as regards his 
legal position whether an appeal lay or 
not. At one time he suggested that the 
application in tbis Court was covered by 
the first proviso to S. 75, Provincial In- 
solvency Act. He then argued that he 
had a right of second appeal under the 
second proviso though he was reluctant 
to admit that the present proceedings 
were taken by the receiver under S. 4, 
Provincial Insolvency Act. I however 
allowed him to argue the question of law 
which arose in the case. 


WWWWA TV VUV90V VliUb (/Ut^ 

reasoning of the District Judge does not 
appear to me to be sound. His view is 
that the Court acted under some unde- 
fined and inherent powers in entertaining 
the application, or the report as he calls it. 
forsettmgasidetbe sale. In my opinion the 
proceedings taken by tho receiver fallwith- 
in the scope of 8. 4. Provincial Insolvency 
Act, though he himself purported to in- 
vok© the inherent powers of the Court 
It was urged by the learned counsel that 
the Insolvency Court should not have 
entertained the application because it 

of the sale 

and that the period of limitation which 
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goveroed the application is given in S. 68, 
Provincial Insolvency Act. I do not 
think that this contention is sound. 
S. 68 clearly lays dow that, if the insol- 
vent or any other creditor or any other 
I)erson is aggrieved by any act of the 
receiver, he may apply to the Court, but 
that such an application must be made 
^vithin 21 days from the date of the act 
or decision complained of. In the present 
case it is quite clear that it was the re. 
ceiver who was moving the Court against 
a sale held by himself and his object was 
to rectify the error which liad resulted 
in the loss to the assets of the debtor, to 
the detriment of the creditors. Therefore, 
S. 68 has no application. S. 4 is very 
wide in its terms and the trend of deci- 
sions seems to betoconstrueit liberally so 
as to do complete justice between the par- 
ties and make a complete and equitable 
distribution of the property of the insol- 
vent. The learned counsel relied upon a 
Division Bench decision of this Court 
reported in 1035 Lab 60 (1). There the 
learned Judges laid down that even an 
application under S. 4 should be made 
within 21 days if it is one to set aside an 
order of the Oflicial Eeceiver. This case 
is clearly distinguishable l)ecauseit refers 
to an application which bad been made 
by a party to set aside the order of the 
, Oflicial Receiver under S. 68. In the 
'present case it is tiie Oflicial Receiver 
who is moving the Court to set 
aside the sale which he had himself 
held on the ground of fraud. Fur- 
thermore, in dealing with S. 4, Pro- 
vincial Insolvency Act, a Division Bench 
of this Court, to which I was a party, 
laid down in lo Lab 294 (2), vide 
also 1927 Sind 66 (3), that S. 53 of the 
Act does not control or restrict the juris- 
diction conferred upon the Court by 
S. 4, to decide all questions of title. S. 53, 
Provincial Insolvency Act, strikes at cer- 
tain transfers, after the transferor is ad- 
judged insolvent by means of a petition 
presented by the Eeceiver within two 
years after the date of the transfer. But, 
according to tbe Division Bench decision 
noted above, when tbe Court is taking 
action under S. 4, it can sot aside the 
transfer although_ made more than tw© 
1. jai Kishen Das v. Chirag Din, 1935 Lab 60. 

2 Ram Ditta Mal v. Official Receiver, Lahore, 
1934 Lah 365=147 I C 1026=15 Lab 294=35 
PLR271. 

3. Official Receiver v. Tirathdas-Mewa-Ram, 1927 
Sind 66=97 I 0 321. 
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years before the order of adjudication. If 
the learned Judges in 1935 Lah 60 (l), 
intended to lay down that the proceed! 
ings under S. 4, Insolvency Act, could 
only be taken within a period of 21 days 
as provided in S. 68 I would respectfully 
prefer to follow the Division Bench de- 
cision in 15 Lah 294 (2), to which I was 
a party. The question however does not 
arise as I have pointed out that the action 
of the Receiver did not fall within the' 
purview of S. 68. In my opinion the In-* 
solvency Judge had jurisdiction to enter-' 
tain the application of the Official BeJ 
ceiver in spite of the fact that it was 
made more than 21 days after the date 
of the sale. The question of fraud and 
misrepresentation on the part of the 
auction-purchaser is a question of fact and 
was not raised by tbe counsel for the ap- 
plicant. I therefore affirm the decision of 
the lower Court though on different 
grounds. Tbe present petition is dismissed 
but without costs as the respondents 
were not represented. 

B.D. K.K Petition dismissed. 
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Addison, J. 

Mayya Mal — Judgment-debtor — Ap- 
pellant. 

v. 

Ml. Dhan Devi and another — Decree- 
liolder — Respondents. 

Misc. First Appeal No. 954 of 1935. 
Decided on 9th October 1935, from order 
of Senior Sub-Judge, Ferozepore, D- 
20th May 193-5. 

Punjab Relief of Indebtedness Act (1934), 
S. 34~Warrant of arrest issued before con* 
mencement cannot be executed after com* 
mencement of Act. 

A warrant of arrest against a judgiuont*deb* 
tor was issued but was not executed upon tbe 
date on which the Punjab KcHef of Indebted* 
ness Act came into force. It was contended 
that as tbo warrant was issued prior to the 
commencement of the Act, it could be executed 
even after that: 

Held : that there was nothing in S. 34, about 
tbo date of issue of the warrant. What the 
section says is that after 19th April 1935 no 
}udgment*debtor shall bo liable to arrest unless 

tbe necessary conditions are fulfilled. 

[P 151 C 1] 

Gulin Ham — for Appellant. 

Natcal Ktshore — for Respondents. 

Judgment. — A warrant of arrest was 
ordered to issue on 27tli March 
against tbe judgmeut-debtor 
It was not served up to 19th April 1 ^ 00 , 
ou which date the Punjab Relief of 
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debtness Act, 1934, came into force. It 
was represented to the executing Court 
that under the provisions of S. 34 of that 
Act, the warrant could no longer be exe- 
cuted. The Senior Subordinate Judge, 
Ferozepore, repelled this objectiou and 
ordered the bailiff to e.Kecute it, though 
be added in his order that if the judg- 
ment-debtor refused to accompany the 
bailiff, the bailiff should not touch him 
or force him to come to Court and should 
only report bis refusal to the Court. 
Against this decision thisappeal has been 
preferred. S. 34 is quite clear: 

Ko judgmcDt'debtor shall be liable to arrest 
for detauU in the payment of any money due 
under a decree unless the Court is satisfied that 
the judgment'dobtor has, without just cause, 
contumaciously refused to pay the amount of 
the decree, in whole or in i)art, within bis 
capacity to make payment. 

There is nothing in this section about 
the date of issue of the warrant. What 
the section says is that after 19th April 
1935 no judgmont-debtor shall be liable 
to arrest unless the necessary conditions 
are fulfilled. I therefore accept this 
appeal, set aside the order of the senior 
Subordinate Judge and direct that no ac. 
tion he taken under the warrant in ques- 
tioD. If the conditions of tlie section 
are satisfied, the decree-holders cau rnove 
the Court for his arrest and a warrant 
of arrest can issue if the Court comes to 
the necessary finding. I make no order 
as to costs. 

B.d./r.k. Appeal allowed. 
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Dalip Singh, J. 

Misri Daf— Appellant. 

V. 

Babu Lal — Hespondent, 

K of 1932 and 

5 of 1933, Decided on 22nd May 1935 

from order of Dist. Judge, Delhi D'' 
20tb June 1932. ’ 

(Punjab)— Gaur Brahmin* 
ullage Chiragh, Delhi Province-SiiMe,.ion 

which "r by euitom 

which admit, right of representalion to far 

«• collateral succession is concerned. 

brahmins of village Chiragh in the 
DMMrf succession of 

£u? f ® which ad- 

*ho right of representation so far as 

«/lJ«d ^ succession is wncerned : Case law 

[P 151 C 2; P 152 G 21 


(b) Hindu Law— Applicability — High caste 
Hindus in the Punjab. 

In the case of high caste Hindus, the first 
presumption is that they follow Hindu law and 
not “ Punjab Customary law or Agricultural 
Customary law.*’ [P 152 C 1] 

(c) Words and Phrases— Meaning of ** Pujn- 
jab Customary Law **— There is no such 
thing as Punjab Customary Law in same 
sense that there is Hindu or Mahomedan 
Law — It describes certain customs which 
govern agricultural and village communities 
in Punjab. 

There is no such thiag s$ the Puojab Cus* 
tomiry law in the same sense that there is a 
Hindu law or a Mahomedau law. The eepres* 
sioD is nothing more tbao a convenient phrase 
for describing certain customs which long 
experience has shown Irequently govern tribes 
occupied in agriculture and forming compact 
village commuDities throughout the Punjab. 

[P 152 C 1] 


(d) Riwa}*i*am— Evidentiary value — Onus 
lies on person claiming that it is wrong. 

Where the riwaj-i^am is perfectly clear and 
it states that the answer of all tribes to the 
question whether in matters of suceessioo they 
recognise the right of representatioa was in the 
afiirmitive, the onus lies on the person claim- 
ing that the riwaj-i-am is wrong: 1028 PC 
•204. Itel on. (p 153 Q 1, 2) 

Kishan Dtjal — for Appellant. 

/. 0. for Respondents. 

Judgment. — These two connected ap- 
peals can be disposed of iu one judgment. 
The point arising in the first appeal is 
whether Gaur Brahmins of village Chi- 
ragh in the Delhi Province in the matters 
of succession of property are governed 
by a custom which admits the right of 
representation so far as collateral succes. 
sioD is concerned or whether they are 
governed by Hindu law by which the 
nearer kindred would exclude the more 
remote. The learned appellate Court has 
held tliat the parties are governed by 
custom. In the second appeal the same 
point arises with reference to village 
Pahladpur Bangar. In this case also 
the appellate Court held that the par- 
ties were governed by the custom stated 
above. Certificate of appeal was granted 
m both cases, The learned counsel for 
the appellant has cited the following 

cases, 86 P R. 1904 (1), a decision con! 
ceroing the family in the first appeal : 1931 
Lab 491 (2), 7 Lah 522 (3), 4 Lab 25^ (4), 

1. Chntten y. Ramohand. (1904) 86 P R 1901. 

p '£ I’Sr’ ' ° 

p 1926 Lab 395= 

94 I C 492-7 Lah 522=27 P L R 846. 

“‘769™ LS""’' 
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6 Lah 524 (o) nod 99 P E 1909 (6). 
The learned counsel for the respondents 
in the tirst appeal has cited 15 Lah 739 
(7) and 137 1 C SI (8). He lias also 
referred to Lxs. D.4. l)-7, D-l and 142 
I C 284 (9). 

The same counsel appeared for the 
appellants in the second appeal. There 
is a ditlerent counsel for respondents but 
the arguments are the same in both ap- 
peals, with the distinction that, in the 
second appeal, the parties are not proved 
to have and it was not contended on 
their behalf, that they exercised any 
priestly functions. It may be taken as 
settled law that, in the case of high caste 
Hindus, the lirst presumption is that they 
.follow Hindu law and not what by a con- 
iVenient phrase is generally called " Punjab 
Customary law or Agricultural Customary 
law." It should, however, always be borne 
■in mind that there is no such thing as 
the Punjab Customary Law in the same 
sense that there is a Hindu Law or a 
Muhammadan Law. The expression is 
nothing more than a convenient phrase 
;for describing certain customs which long 
experience has shown frequently govern 
tribes occupied in agriculture and form- 
ling compact village communities through, 
'out the Punjab. It must, however, be 
always remembered that, in the case of 
any particular tribe, it does not follow 
that because they are governed in certain 
cases by certain customs it follows as a 
matter of course that they have adopted 
or followed the entire body of customs 
common to various agricultural tribes. 
If the position is kept clearly in mind 
many of the rulings cited really can be 
shown to apply only to the facts of the 
iparticular case. In this appeal the riwaj- 
i-am is perfectly clear and it states that 
the answer of all tribes to the question 
whether in matters of succession they 
recognise the right of representation was 
in the aflirmative. This l)eiDg so, accord, 
ing to tlje ruling of their Lordships of 
the Privy Council, 10 Lah 8()(10), it follows 

5. Khazancband v. Parasram, 1025 Lab CiC= 

‘JO 1 C 1015=0 Lab 524=26 P L R 027. 

G. ilausii V. Suita, (1000) 00 PR 1000=1CPLR 

1910. 

7. Cbbajji v. Bbagatraui. 1034 Lah 560=143 

I C 862=15 Lab 730=35 P L R 383. 

8. Tbakardas v. (lopaldas, 1032 Lali 326=137 

I C 81=33 P L It 257. 

9. Radlu V. Unirao Kucr, 1933 Lah 473—142 1 C 

284=34 P L R 351. 

10. Vai.shDO Detti v. Ramesbii, 1928 P C 204= 

113 I C 1=55 I A 407=10 Lab 86 (PC). 


that the onus lies on the person claimingi 
that the riwaj-i.am is wrong. 

There is no proof in this case of any 
instance, judicial or non.judicial, con. 
trary to the statement made in the raiwaj. 
i-am. The learned counsel, however, 
relies on the fact that these Brahmins, 
though they form a compact village com- 
munity or at any rate a large section of 
one, do not follow agriculture as their 
main profession. He contends that tlie 
parties still exercise priestly functions 
and that the members of tlie tribe as a 
rule depend more on their priestly func. 
tions and on service than on agriculture. 
All this argument, it appears to me, 
might be a good argument, if an inference 
was sought to be drawn that these per- 
sons followed the custom common to 
agricultural tribes in the Punjab. But, 
in this case, it is not necessary to go so 
far as that at all. The riglit of represen- 
tation is recognised in Hindu Law in joint 
families to a limited extent. It would be 
an easy step as a moditicatioD of Hindu 
Law that custom should extend the right 
of representation to collateral succession 
beyond the joint family. The mere fact 
that the persons are parties or had noth- 
ing to do with agriculture would not, I 
consider, show that a detinite statement 
made in a riwaj-i.am was wrong nor 
would it shift the onus cast, by that 
statement on the party asserting the cou- 
trary without proof of much more than a 
mere hypothetical argument based on the 
caste of the parties or their occupation. 
I consider therefore that the appeals 
fail and they are dismissed with costs 
accordingly. 

a.NV./v.v. Appeals (hstnissed. 
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Lyallpiif Bank, Ltd. — Decrec-holder 
Petitioner. 

V. 

Manohar Lal — Judgment-debtor and 
another — Decree-holder — Respondents. 

Civil Revn. No. 29 of 1935, Decided on 
9th October 1935, from order of Sub- 
Judge, First Class, Gujrat, D/. 8tb Octo- 
ber 1934. 

Execution — Decree transferred to another 

Court for execution— Decree-holder going 

into liquidation— Official Receiver taking il» 
place applying to transferee Court for e«cu- 
lion— As decree does not vest, in Official K 
ceiver and he Is not transferee of decree 
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can apply lo transferee Court for execution 

of decree. 

A decree obtained by a bank was transferred 
to another Court lor elocution. In the mean- 
time tb© bank went into liquidation and the 
Official Receiver applied to transferee Court for 
execution! It was contended that in view of 
0. 21> R. IG. Civil P. C., the Receiver could not 
apply to tranafereo Court for execution but 
should apply to the Court that passed the de- 
cree: 

Held: that the Official Liquidator was merely 
the agent of the Court for the purvoscs of 
liquidation of tbo bank. The decree did not 
vest in him. He could not take any proceedings 
in execution in bis own name. S. 170, Companies 
Act, makes it quite clear that the Official Liqui- 
dator was not tho transferee of the decree and 
iborefore tbo decree could be executed by the 
transferee Court on bis application made on be- 
half of tbc bank in liquidation and in its name. 

[P 153 C 1, 2] 

Achkru J?am— for Petitioner. 

Order Tho Lyallpur Bank, Limitedi 
obtained a money decree against the 
respondent and bad the same trans- 
ferred for execution to Gujrnt. The de. 
cree was passed by tho Senior Subordinate 
Judge of Lyallpur. After the decree had 
been transferred to Gujrat the bank went 
into liquidation and an Official Liquida- 
tor was appointed. The Official Liquida. 
tor applied to the Court at Gujrat to 
execute the decree, but this application 
has been rejected on the ground that 
under 0. 21, E. 16, an application by the 
transferee can be made for execution of 
the decree to the Court which passed it 
and therefore direct application to the 
transferee Court was incompetent. The 
Official Liquidator has appealed to this 
Court in the name of the Bank and it is 
contended that 0. 21, E. 16, does not ap- 
ply to the facts of this case as the Official 
Liquidator does not come within the 
ambit of the expression ‘transferee of the 
decree. 0. 21, E. 16 provides that where 
a decree is transferred by assignment in 
writing or by operation of law. the trans- 
feree may apply for execution of the de- 
cree to the Court which passed it. Now 
it is clear that the decree has not been 
transferred by assignment in writing. I 
am also clear that it has not been trans- 
ferred by operation of law. The Official 
Liquidator is merely the agent of the 
Court for the purposes of liquidation of 
the Bank. The decree does not vest in 
him. He cannot take any proceedings in 
execution in his own name. On the other 
band S. 179, Companies Act, makes it quite 
clear that the Official Liquidator shall 
have power with the sanction of the 


Coart inter alia to institute or defend any 
suit or prosecution or other legal pro-j 
ceedings, civil or criminal, in the name! 
or on behalf of the Company. This leaves) 
no doubt tliat tlie Official Liquidator i^ 
not the ti'ansferee of the decree and 
therefore the decree could be executed 
by the Gujrat Court on his application 
made on behalf of the Bank in liquida- 
tion and in its name. 

I accept the petition, set aside tho 
order of the Subordinate Judge of Gujrat 
and send the proceedings back to him 
with directions to proceed with the exe- 
cution of the decree in accordance with 
law. The respondents shall pay the costs 
of the petitioner in this Court. 

Order accordvujhj . 
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Xek Chaxp and Dalip Singe, JJ. 

Ciunnukh Siinjh — Plaintiff — Appellant- 

V. 

Suitdur Singh and of/jer5"“Defendants 
— Eespondents. 

Second Appeal No. 1754 of 1934, Deci- 
ded on 27tli March 1935, from decree of 
Dist. Judge. Gujranwala, D/- 24th June 
1934. 

(•) Mortgage— Sale of mortgaged property 
in execution of mortgage decree— Rights of 
mortgagee are not extinguished. 

When tbc mortgaged property is sold in exe- 
cution of a decree olitaiucd on the footing of tho 
mortg.-)gc, the rights of tho mortgagee aro not 
extinguished as S. S9. T. P. Act, has been re- 
pealed by 0. 34, Civil P. C. : 1924 P C 20C, 
£xp/.; 1922 P C 11, iJ-’olf; 1933 Lah 861, Expl. 
and Uisjcnf; 1918 P C34 and 1920 P C 79, Expl 
and Disfinp. [P 154 0 2 ; P 156 C 1] 

(b) Mortgage— Suit by prior usufructuery 
mortgagee auction-purchaser for possession 
of mortgaged properly as of right— He has 
claim over puisne mortgagee— Full court-fee 
need not be paid even if suit is on footing of 
mortgage. 

Where the suit by a usufructuary mortgagee 
auction-purchaser is a simple suit lor posses- 
sion of mortgaged properly he has a prior right 
to possession against the pui.sne mortgagee be- 
cause his mortgage deed is also with posses- 
sion and is prior to the mortgage deed in favour 
of the puisne mortgagee. Pull court-fee need 
not be paid even if tho suit is on tho footing of 
the mortgage: 1915 L B 49; 1934 Nag 30; 2U 
Mad 484 ; 1916 Mad 676 and 1933 Afad 533, Dist 

IP 155 0 2} 

ihe pmsno mortgagee was however allowed 
by the High Court to retain possession on pay- 
ment by him of the sum found duo to tho prior 
mortgagee. [p igg q gj 

M. C. Mahajan and Nawal Kishore-^ 
for Appellant. 

Kamoar Sam— for Respondents. 
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Dalip Singh, J. — The facts of this ap- 
peal are as follows: On Gth January 19-22 
one Jaswatit Singh mortgaged the house 
in dispute and other properties whicli io- 
cluded a shop and three Vi'cmt sites to 
the plaintill' for Rs. IS, 000 with posses- 
sion. Jaswant Singli also executed a 
rent-deed in favour of the plaintiff and 
thus retained actual possession of the 
house. In August l'J27 Gurmukh Singh, 
the plaintiff, sued Jaswant Singh on the 
footing of the mortgage deed for sale of 
the mortgaged property. To this suit was 
impleaded one Mohan Lai to whom Jas- 
want Singh had sold a shop for Ks. 12,000 
on 1st March 1922. In this sale Rupees 
9,000 were left with the vendee for pay- 
ment to the plaintiff-mortgagee in order 
to conipletethesale. One .Vnand Singh was 
also made a party to the suit because on 
6th March 1922 Jaswant Singli had sold 
three vacant sites to him for Rs. 12,000; 
Es 9.000 liad been loft with the vendee 
in order to redeem Gurmukh Singh. In 
that suit Gurmukh Singh obtained a de- 
cree for about Rs. 32,000, as a charge on 
the properties, on oth February 1929. He 
had uot received the Rs. 9,000 left with 
Mohan Lai or the Rs. 9,000 left with 
Anand Singli except to the extent of 
Es. 1.520 which had been paid by way of 
interest on the principal sum of Rs. 18,000 
and which was given credit for in the 
decree. 

The defendant in the present suit, Sun- 
dar Singh, was not made a party to this 
suit. This Sundar Singh had become 
mortgagee from Jaswant Singh, the ori- 
ginal mortgagor, on Oth July 1925, for a 
sum of Rs. 4,000. This mortgage was also 
with possession. GurmukhSiugb procee- 
ded to execute his decree and on 23rd 
January 1930 tlie house was sold and was 
purchased by tlie decree-holder for 
Rs. 3, GOO. Tlio sale wusconlirmedon IGtli 
May 1930. When Gurmukh Singh en- 
deavoured to obtain possession under this 
sale he was resisted by Sundar Singh, the 
present defendant, who was in possession. 

It appears that Sundar Singh had sued 
.Jaswant Singh on his mortgage on 5th 
October 1928. He had not impleaded 
Gurmukh Singh, though it has been held 
that ho was fully aware that Gurmukh 
Singh was a prior mortgagee. He got a 
preliminary decree on 21st December 
1928 and a 6nal decree on 2Dd November 
1929. It is alleged that ho got possession 


of the property by collusion with Jaswant 
Singh, mortgagor. 

The objection taken by Sundar Singh 
was upheld by the executing Court and 
Gurmukh Singh was referred to a civil 
suit. He brought the present suit paying 
a court-fee of Es 307-8-0 on the value 
of the house, which he valued at Rupees 
3,600, the sum for which he had pur. 
chased it in the auction sale. He re- 
ferred in his plaint to the fact that he 
was a prior mortgagee with a tight to 
possession, also that he was the auction- 
purchaser in the decree on the foot of 
that mortgage-deed, and that in both 
capacities he was entitled to possession of 
the property. It appears that in the 
trial Court an objection was taken by 
the counsel for Sunder Singh defendant 
that the plaintiff' Gurmukh Singh had 
properly valued his suit and paid the 
proper court-fee if he was suing as auc- 
tion-purchaser, but that if he was suing 
as a mortgagee he should pay court-fee 
on the principal sum of the mortgage, 
i, e., Rs. 18,000. It appears that in the 
course of the reply at tlie end of the case 
the counsel for the plaintiff made a state- 
ment which the Court understood to 
mean that he abandoned his rights as a 
prior mortgagee and rested his suit 
merely on his right as an auction-pur- 
chaser. The trial Court thereupon held 
that a mere auction-purchaser could not 
oust a puisne mortgagee from possession 
of the property without redeeming the 


uisno mortgagee. . . • 

In appeal before the learned District 
udge the first two grounds taken were 
hat the plaintiff -appellant was mortgagee 
.'ith possession and as such was entitled 

0 possession against tbe defendants who 
rere only trespassers, or at best subse- 
uent mortgagees, and that tbosfcatemont 

1 the counsel was mistaken. The learned 
)istrict Judge held that the rights of a 


ortgageo under a mortgage are extin- 
ilshed when in execution of his decree, 
htained on the footing of the mortgage, 
le mortgaged property is sold. Secondly, 
lat a prior mortgagee who claims posses- 
on of a portion of the mortgaged property 
1 possession of a puisne mortgagee, no m 
is capacity as a prior mortgagee but in 
is capacity as auction-purchaser ot tne 
lid property, cannot assert his pre 

ial right as a prior mortgagee against tne 

uisne mortgagee who must be re 
efore ho can be asked to deliver p 
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sion to the auctioo-parcbaser. He there- 
fore upheld the judgment and decree of 
the trial Court and dismissed the plain- 
tifif’s appeal with costs. The plaintiff 
has come in second appeal and contends 
that the first proposition affirmed by the 
learned District Judge as to the extinc- 
tion of the rights of a mortgagee is in- 
correct and he has cited 43 All 4611 (I), 
a Privy Council ruling, in support of his 
contention. This ruling certainly supports 
the contention. The learned District Judge 
bad relied on authorities, 40 All 407 (i) 
and 42 .All 364 (j), of their Lordships of 
the Privy Council, for this proposition. 
As e-xplained in I L E 43 All 469 (l) by 
their Lordships of the Privy Council 
themselves, those rulings were under 
S. 89, T. P. Act, wherein it was e.xpressly 
enacted that when the sale had taken 
place the security was extinguished. 

Their Lordships pointed out that that 
section had been repealed by the enact- 
ment of 0. 34, Civil P. C., and that these 
words do not occur in the relevant rules 
of that order. I therefore consider that 
this contention of the learned counsel 
for the appellant is correct. As regards 
the second proposition it does not seem 
to me necessary to enter into the question 
as to the capacity of the auction-purcha- 
ser because on the plaint as framed, and 
as admittedly argued, the suit was based 
on both capacities, namely that of auction 
purchaser and prior mortgagee. The state- 
ment of the learned counsel in reply be- 
fore the trial Court was not recorded and 
possibly there was some misunderstand- 
ing on the point. At any rate this was 
repudiated before the learned District 
Judge and the counsel who appeared 
before the learned District Judge also 
appeared here and stated that he 
had contended before the learned Dis 
tnct Judge that the suit was in both 
capacities and this was admitted bv the 
junior counsel for the respondent who 

the learned District 

There is no force whatsoever in the 
objection that full Court-fee on Es. 18,000 

8u?t WAS ® mortgagee if the 

suit was on the footing of the mortgage 

P? suit was not for jale^Uorecdure 
= 65*1 n laWFcn 

2 ^ I A 465=43 All 469 (PCI 


by the mortgagee. It was simply a suit 
for possession of certain property to 
which he alleged be had a prior right to 
possession because his mortgage deed 
was also with possession and was prior 
to the mortgage deed in favour of the 
defendant. The maximum possible amount 
of Court-fee that could be demanded 
from the plaintiff was on the market 
value of the property in dispute which 
was Es. 3,600, which sum was not dis- 
puted before the trial Court as adequately 
representing the value of the house. This 
Court-fee had been paid, and in the cir- 
cumstances I do not consider that any 
mistaken repudiation of the suit in the 
capacity as a mortgagee, if made by thel 
learned counsel for the plaintiff in answer! 
to this untenable objection of the defen. I 
dant.respondent, should be held to bind' 
liim in the suit. 

The question tlierefore is whether a 
mortgagee with possession who has ob-' 
tamed a decree in a suit brought on the' 
footing of his mortgage without implead-' 
mg a puisne mortgagee, also with posses-* 
Sion. IS entitled to get possession of the! 
property which be has purcliased in an 
auction sale from the puisne mortgagee 
It seems to me that there can be only 
one answer to this question. At no time 
had the mortgagee lost his right to pos. 
session m any way and the right to pos- 
session conferred on the second mort- 
gagee by the mortgagor in derogation of 
his own prior grant to the plaintiff mort- 
gagee could not possibly be held to con- 
fer a better title to possession on the 
subsequent mortgagee. The learned coun- 
sei for the defendant-respondent has 
cited various rulings: 30 I C 710 (4) 1934 
Nag 36 (5), 26 Mad 484 (6), 29 I C 916 
( and 56 Mad 846 (8). But thel; are 
all rulings where the first mortgage was 
without possession and they do not np. 
pear to me to have any bearing on a case 

The mortgage is with posses- 
oouQsel for the res- 
pondent also endeavoured to contend that 
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the possession of the hvst inortsagee was 
only a paper possession, hut I am unable 
to see why there was only a paper pos- 
session because the mortsaj-or had exe- 
cuted a rent deed in favour of the mort- 
gagee on the same day as lie executed 
the mortgage. It appears to mo that 
pessession passed to the plaiutid mort- 
gagee and nothing \\ hatsoover has been 
shown in what way ho forfeited it or lost 
it. The learned counsel lia.s also cited 
82 I C 701 (0), a Privy Council ruling, 
and 1033 Lah 361 (10), a Single Bench 
rilling of this Court, for the proposition 
that the rights of a mortgagee are extin- 
guished by tlie property being lirought 
to sale. Tlic headnote of the Privy Coun- 
cil ruling as given in 32^ I C 701 (9) is 
misleading. The word “transaction ’ in 
the body of the Privy Council judgment, 
cjuoted from the High Court judgment in 
tliecase, docs not refer to thomortgage at 
all but refers to a special arrangement 
made by the mortgagee with the judg- 
nieiit-debtor to hold certain properties in 
lieu of his interest charges at a certain fix- 
ed rate. It seems to mo, speaking with all 
deference, that this headnote misled the 
learned Judge in 1033 Lah 361 (10). Tlie 
point was expressly discussed in 43 All 
460 (1), also a Privy Council ruling, and 
it seems to me impossible to liold that if 
the mortgage charge had ceased to exist 
their Lordships could speak of it as being 
used as a shield, I therefore see no force 
in the contentions urged by the learned 
counsel for the respondent on this point. 


The learned counsel for the respondent 
further contended that at any rate he 
was entitled to redeem the prior mort- 
gagee and that he should have been given 
an option to retain possession by ascer- 
tainment of the sum due to the prior 
mortgagee if he wished to retain posses- 
sion by payment of the sum found due. 
1 am nob certain that this point was 
clearly raised in his pleadings, but on the 
merits of the case and in order to shorten 
litigation between the parties, it seems 
to me desirable in the interests of justice 
that a remand should be granted to the 
Court below for the purpose of ascertain- 
ing, what is the sum now due on the 
footing of the mortgage to the plaintiff, 
tlie prior mortgagee, and to p ass a dec ree 

y. R.imeshw.ir Singh v. Hitcadra Singh. 1924 
i> C 2015=82 1 C 794 (P C). 

10. Malawa Mai v. Sander Singh, 1933 Lah 
301=142 1 C 313. 


giving him possession subject to the right! 
of the defendant Sundar Singh, thepuisne! 
mortgagee, retaining possession of the 
property by paying up the sum found 
due. I would therefore remand the case 
under O. 41, It. 2-5, to the trial Court to 
determine the sum due to the prior mort. 
gagee. tlie plaintiff, Gurmukh Singh, and 
for this purpose to allow parties to lead 
evidence thereon and to return the same 
with bis opinion thereon through the 
District Judge who will also give his 
opinion thereon and then return the re- 
port to this Court within three months. 
The parties have been warned to appear 
before the Senior Subordinate Judge, 
Gujranwala, on 23rd .\pril 1935, to obtain 
a date for hearing. 

Tek Chand, J. — I agree. 

it.w. R.K. Case revianded. 


A. I R 1936 Lahore 1S6 

Tf.k Chand and Skemp, JJ. 

Jinta — Plaintiff— Appellant. 

V. 

Mt. Jlapho andot/jos — Defendants and 
nolhi-r Plaintiff — Respondents. 

Second Appeal No. 751 of 1932, Deci- 
cd on 17th April 1935, from decree of 
)ist. Judge, Jullundur, D,'- 22nd January 
' 932 . ^ 

Custom (Punjab)— Gift— Aroins ofNakodar 
absil. Jullundur District- Sonles* proprie- 
or con gift ancestral properly todaughter of 
redeceased son. 

Among Araius oi ^lakodar Tsihsil, Jullundur 
listficts a sonless proprietor ciin make a valid 
ill of hh ancestral property in favour 
ircdccciiscd son's daughter. (P ^ 

Indar Dev {or Arhhrii Rani — for Ap- 
lellant. 

Devi Das and liarhat Ali for Respon- 
leots. 

Skemp. J — On 19th August 1930. 
Jaman, an Arain of Nakodar Tahsil. ' 
■ict Jullundur. gifted his property W 
canals and 3 marlas to bis daughter Mt. 
3apho and his grand-daughter Mt. iNU 
3ibi. daughter of his deceased son Duba. 
)d 1st December 1930 Gaman’s nephew 
3uta and his grand-nephews Pir Moharo- 
nad and Sban Mohammad brought a sutc 
or a declaration that the gift would no 
iffect their reversionary rights alter 
Jaman’s death. The Courts below have 
ound that the property gifted was ance - 
,ral except for 15 kanals and / 

Chev have, however, dismissed the sm 
mtirelv, holding that among Araios o 
,he Nakodar Tahsil a proprietor is em- 
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powered by custom to make a gift not 
only to his daughter, bat to his pre-de- 
ceased son’s daughter. The plaintiffs have 
come up to the High Court in second ap- 
peal on a certificate. 

Before us there is no contest as to the 
gift in favour of ift. Hapho, counsel ad- 
mitting that a sonless Arain of Nakodar 
Tahsil can gift ancestral property to his 
daughter: nor is there any contest as to 
the non-ancestral property. The only 
contest is as to the one-half of Gamau's 
ancestral property which was gifted to 
his grand-daughter Mt. Nur Bibi. In view 
of the Question and Answer No. 90 (A) in 
Bai Bahadur Hotu Singh’s Customary 
Law of the Jullundur district, the onus 
was rightly placed on the defendants. The 
following instances have been cited: 
three on behalf of the plaintiffs and five 
on behalf of the defendants : 

On behalf of the plaintiffs : 

1. Lx. P/8,a judgment by Lala Achhru 
Bam, Munsiff, dated 24th December 1888. 

2. Ex. P/6, a judgment by Lala Munna 
Lai, Munsiff, dated 30th July 1909. A 
petition against Lala Munna Lai’s judg. 
menb was dismissed in kutcha peshi bv 
Beid, J. on 17th May 1910. 

., Ex. P/7, a judgment by Pandit Ra. 
jindar Krishna, Subordinate, Judge 4th 
Class, dated 11th December 1924. 

These three instances undoubtedlv 
suppport the plaintiffs’ case. 

On the other hand, the respondents 
rely on (IJ a judgment by Lt. Col. B. C. 

of Jullundur, given 

on 10th March 1926. 

Eahmatullah. an Arain of the Nakodar 
Tabsil had made a will in favour of his 
pre-deceased son’s daughters. It was ad- 
mitted before the District Judge by res 
pendents counsel that such a will was 

con. 

daughte™ 

(2) Ex. D/2, a judgment by E E 
Anderson, District Judge of Jullnr,'r?«r 
dated 26th May 1927 This intlftm* ► 
cited 133 P R 1906 (1) and aLlnsfareS 
pven iQ Prenter 8 Codification of Custom 

Vol. I, p 206, and held that a gift made 
by a sonless proprietor in favour of son’s 

custom®" ^"“SbtM’s son was valid by 
7 J^^gment by Khan 

L Bj.L i^ur mouamea, (igutt) 133 P B 1906. ~ 


(4) They also rely on 133 P B 1906 (l) 
in which LilChand, J., rejected an appeal 
and upheld a gift by Ambia, an Arain of 
tlio Nakodar Tahsil. in favour of his 
daughter's son and son’s daughter who 
had married his daughter's son. The 
Judge said. 

It is Jiow cstablisbei) beyond doubt tbal a 
gift by an Ar.iin .of Jullundur District of his 

entire estate in fsvour of his daughter's son is 

y.iJM by custom. It appears to me that there 
IS no distinction in principle where the gift is 
made in favour of .a son's daughter, specially as 

iti the present c.ase, she is married to. a daughter's 
soo* 

(5) Civil .Ippeal No. 841 of 1921, deci- 
ded on 14th April 1924, by a Division 
Bench of the High Court. The Bench 

ail appeal against the judgment 
of Khan Bahadur Mirza Zafar Ali, Addi- 
tional Judge. Jullundur, upholding a gift 
by an Arain of the Jullundur Tahsil in 
favour of his daughter and three daughters 
of his deceased son. The judgment dis- 
cusses the law at some length and also 
cites three instances of mutations. In my 
opimoD the mstances quoted on behalf 
of the de end.ants are more cogent and 
more authoritative than those quoted for 
the plaintiffs. They include two judg 

bv Dk? ■ iudgments 

b> District Judges. Further, it is well 

known that among Arains.an endogamous 

tribe, women hold an unusually favoured 

rities n which a right to make a gift to 
daughters, bas been upheld. If a man can' 
make a gift to his daughter, it is hard tS 
see why he should not also make a gift L 

wh^i^ H l’^®-'^aeeased son's daughter 
who iQ this case must have been brought 
up as a daughter. For these reasons lam 

of opinion that the appeal should be dis 
missed with costs. 

Appeal dismissed. 

A. I. R. 1936 Lahore 157 
Bhide and CdrRie, JJ. 

Mt. A’tj/int— Defendant— Appellant 

V. 

Mnnshi and others — Plaint iffo ^ 

a;»f/ier-Defendant-Bespondeat! 

, Appeal No. 293 of 1934 d«,>? 

bef'lMS® Hosbmrpur.D/.lSth Novem- 
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collaterals of 5th decree in succession — 

Qiiacre^Therc should be .1 further eufjuiry on 
the question of custom whether amongst Jats of 
Garhshaukar Tahsil in the Iloshiarpur District 
daughters succeed to non-ancestral property in 
preference to collaterals of the fifth degree : 
1033 Lnh 107 and 1925 LnU 300, /?<•/. (P 159 Cl} 

Z). N. Aif{/anval — for Appellant. 

Achhru Iiavt — for liespondents. 

Bhide. J . — This second appeal arises 
out of a suit by collaterals of the oth de- 
gree to challenge a gift made by a widow 
named Mt. Bhagwani in favour of her 
daughter, Mt, Kisbni. The property has 
been found to be non-ancestral. The 
parties are Jats of the village Sahungra, 
in Garhshanker Tabsil of the Iloshiarpur 
District. The widow has not been shown 
to have any power to make a valid gift of 
the property but it is contended that a 
daughter has the right to succeed to non- 
ancestral property in preference to coHa- 
terals and hence the gift being merely 
tantamount to acceleration of succession 
is valid. This is now the only point for 
decision in this appeal, which has been 
tiled on behalf of the daughter, Mt. Kisbni. 
The plaintiffs rely upon the answer to 
question 45 of the Customary Law of the 
Iloshiarpur District as attested at the 
last settlement of 1914. The question 
and the relevant portion of the answer 
arc as follows : 

(piu’5fion 45: Under wb.it circumstauces can 
daughters iuberit ? if tbero are sous, widows or 
near collaterals, do tboy exclude the daughter } 
If the collaterals exclude her, is there any 6xcd 
limit of relatiousbip within which such near 
kindred must stand ? .hisrivr. Jats of Tabsil 
Dasuya, Hajputs of Tahsil Garbsbauker. >[ab* 
tons. Gujars (except the Mohamedan (lUjars of 
Iloshiarpur). C bhangs, Dogars. Awans, Hrab* 
mans and Kbatris state thai a daughter cannot 
succeed in the presence of heirs up to and in* 
cUidiug collaterals of any degree. Jats of Tabsil 
Hosbiarpur and Garhsbank.ir and Kalals say 
that a daughter can succeed in the absence of 
heirs up to and iueluding collaterals of the fifth 
degree. ••••*, 

The learned counsel for the appellant 
has urged that this answer should be 
taken to liave reference only to ancestral 
property and has referred to various rul- 
ings of the Punjab Chief Court and this 
High Court in which it has been held 
that in the absence of any clear indica- 
tion to the contrary, entries in the riwaj- 
i-am should be taken to refer to ancestral 
property only. The learned District Judge 
has relied however on a judgment of this 
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Court reported as 1933 Lab 107 (l) Iq 
which theabove answer to question 45 Iq 

the Customary Law of the Hoshiarpur Dis. 

trict was bold to cover self-acquired pro 
perty as well. That decision was based on a 

consideration of the answers given to some 
other questions in the same Customary 
Law from which it appeared to the learn- 
ed Judges that the tribesmen examined 
did make a distinction between self-ac- 
quired and ancestral property when such 
distinction existed, even though the ques- 
tions were of a general character (see 
answoi-s to questions 34, 87 and 90). The 
learned counsel for the appellant has 
urged that this view is against the trend 
of previous decisions and should not be 
accepted and that in any case the entry 
in the riwaj-i-am being opposed to ous. 
tom as found to be generally prevalent in 
the Province, and being unsupported by 
any instances directly in point, the pre- 
sumption raised by it is not strong and 
the onus on the appellant should be con- 
sidered to bo discliarged by the evidence 
on tlie record. The learned counsel re- 
ferred to o Lab 473 (2), 6 Lab 332 (3) 
and 10 Lali 249 (4), in which in similar 
circumstances the burden of proof on the 
daughters was considered to be light and 
was held to be discharged by citation of 
a few instances. 

There is no doubt that the entries in 
riwaj-i-ams are usually taken to refer to 
iincostral property in the absence of any 
clear indication to the contrary (see, e. g., 
38 P K 1916 (5). 13 Lab 404 (6) and 13 
Lab 458 (7). The answer to question 45 
in the present case does not specifically 
refer to non-ancestral property and the 
view taken in 1933 Lab 107 (1), does not 
appear to have been previously taken 
with reference to this question, though 
there are some 'obiter' observations to 
that effect to be found in 6 Lab 332 (3). 
The questions in reply to which the 
t ribe smen mad e a d istinction betwee^^O; 

1. Mabomed B.ikhsh v. Jeo, 1933 Lab 107=140 
1C 778=33 P L K 1001. 

2. Uinra v. >It. Raji. 1925 Lab 222=85 I C 185 
=.■> Lab 473. 

3. Pir liukhsh v. Abo, 1025 Lab 300=83 I 0 <1 

=0 Lab 332=20 P L R GS8. ^ 

1. Sultan V. Sbarfan, 1023 Lab 703=111 I 0 oil) 
= 10 L.ah 240. „ 

5. Hnjkaur v. Talok Singh, 191C Lab 343-33 

ICOJ2=38 P'.R 1016. k 

6. R.abinat Ali Khan v. Sadiqul Nissa, 1032 Lab 
353=138 1 C 280=13 Lab 404. 

7. Abdul Rahman v. Natho, 1932 Lab 591—1 
I 0 469=13 Lab 453=33 P L R 770. 
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cestnil and self-acqoired property, though 
not specifically asked, appear to be ?ery 
few. There is therefore justification for 
the appellant's counsers contention that 
his clients could never have espected 
that the answer to question 45 in the 
Customary Law would be construed to 
cover non. ancestral property. The deci- 
Sion of the learned District Judge is prac. 
tically based only on 1933 Lah 107 (l). 
There is very little evidence on the re- 
cord to come to a definite conclusion in- 
dependently. In fact, what little evi- 
dence there is seems to go rather in 
favour of the appellants, because there 
are at least two judicial instances relat- 
ing to the same tribe produced by the 
appellants while the respondoats relied 
on some oral evidence only, which is 
worthless. In view of all these facts it 
seems necessary in the interests of justice 
that there should be a further enquiry on 
the question of custom involved, viz., whe- 
ther amongst Jats of Garhshanker Tahsil 
in the Hoshiarpur District daughters sue- 
ceed to non-ancestral property in prefer- 
ence to collaterals of the fifth degree. I 
^would therefore remand the case to the 
trial Court for an enquiry and finding on 
this point. The trial Court may appoint 

a local commissioner to make a local in. 

vestigation if considered necessary. The 

parties are directed to appear before the 

gial Court (Senior Subordinate Judge, 
Hoshiarpur) on 7th November 1935 Re 
port by 1 st February 1936. Objections 

r, r i®", should be 

therX 

Currie, J. — I agree. 

S.R./r.k. Cjjjg remanded. 


A. L R, 1936 Lahore 1 S 9 
Ti5k Chand and Bhide. jj 
Shankar Dae and others- Appellants. 
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^ decree for mocey p&yable on a certain date 
within the meaning of the first part of S. 48. Such 
a decree does not cease to be an Instalment de* 
croj when a deLiiU takes place; therefore after 
12 years from the date of the default only that 
instalment will become barred in respect of 
which the default is made under the latter 
portion of S. 48 : 1928 All C20, Bel on. 

[P 160 C IJ 

(b) Civil P. C.. (1908). S. 48 (1) (bj— Instal- 
ment decree giving option to decree-holder 
to execute full decree on default— He may 
not exercise this option. 

Where the terms of an instalment decree give 
an option to the decree-holder to enforce the 
penalty for default, the decree-holder should not 
be deprived of that option. Thus the whole de- 
cree does not become payable on the date of the 
first default leaving no option to the decree- 
holder in the matter: 1921 Lah 42 and 1930 Lah 
124. Foil, [p 160 C 2; P lOl C 1] 


Din Dayal Kapnr—tor Appellants. 
Manohar LalSuchdeo— for Respon. 
deuts. 

Bhide, J.— The sole point for deci. 
sion in this appeal is whether the execu- 
tion of a compromise decree for Rs. 650 
which was payable iu six. monthly in. 
stalments commencing from 15th Febru- 

^ythe provisions 
of S. 48, Civil P . C. None of the instal- 
ments were admittedly paid. According 
to the terms of the decree, in default of 
payment of any instalment, the decree- 
holder was entitled to realize the whole 
of the decretal amount at once. The con- 
tention of the judgment-debtor was that 
owing to this default clause the whole 
decree became capable of execution on 
thedateon which the first instalment was 
due. 1 . e., on loth February 1917, and the 

Ton?? execution made 

on -Otb March 1929 was barred under 
S. 48, Civil P. C., inasmuch as it was 
made more than 12 years since that date. 
The Courts below have held that execu- 
r®® respect to the first 

instalment, but not with respect to the 
subsequent instalments and this view has 

been upheld by a learned Judge of this 
Court in Chambers. Prom this decision the 

CriO ot“the°f h' under 

1 .^ 1. 10 of the Letters Patent. The laarnfl,! 

.trued independenily „i any Micid dl"' 
emus with reference to Ar Ar, ”82 

the wording of that section goes against 
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the ftppellaut. According to Cl. (b) of 
that section, which is admittedly the 
only relevant portion for tlie purposes of 
this appeal, the 12 years' period is to be 
computed from 

(b) where tbo decree or aay subsoiaeut order 
directs any payment of money or the delivery of 
any property to bo made at a certain dale or at 
recurring periods, the dateoftbe default in mak- 
ing the payment or delivery in respect of which 
the applicant seeks to execute the decree. 

In the present instance the decree 
lieing payable by instalments, strictly 
speaking, only the latter portion of the 
clause is applicable and according to that 
portion execution will be barred only 
with respect to the first instalment, which 
was not within 12 years from the date of 
the present application. The contention 
of the learned counsel for the appellant 
is that since there was a default in pay- 
ment of the first instalment, the whole 
decree became payable on 15th February 
1917 and the period of 12 years should be 
computed from that date for the whole 
decree. There is however nothing in the 
wording of S. 43 itself to support this 
contention. The only authority directly 
in point, which the learned counsel was 
able to cite was 1925 Bom 326 (l). It 
was held in that case that a decree of 
this kind ceases to be an instalment-de- 
cvee when a default takes place and 
therefore the period of 12 years must be 
reckoned from the date of default. This 
view is tantamount to holding that in 
the event of a default the decree becomes 
payable 'on a certain date within the 
Imeaning of the first part of S. 48, Civil 
P. C. With all respect however I must 
say that this seems to mo to bo strain- 
ling the language of the section. The first 
part of this clause refers to a decree 
which directs any payment of money, etc., 
to be made 'at a certain date’. Can it 
be said that a decree which provides that 
the whole decree shall become payable 
in the event of a default in the payment 
of any instalment, is a decree for money 
payable 'on a certain date ? When the 
decree is passed it is uncertain whe- 
ther a default will take place at all and 
,if so in payment of which of the instal- 
ments. lb is therefore difficult to see 
1iow such a decree could bo properly^ held 
:to bo a decree for money payable at a 
^certain date,' within the meaning of the 
ifirst part of S. 48. This was the view 

1 Gulab Rao Yoshwunt v. Magau Ghelabhaj. 

1925 Bom 3-20=87 I 0 709=-27 Bom L B 4Gl . 


taken by a Full Bench of the Allahabad 
High Court in 51 All 237 (2) with refer, 
ence to Art. 182 (7), Limitation .\cb, 
where tlie same expression occurs and 
the reasoning appears to me to be applU 
cable to Cl. (b), S. 18, Civil P.C.,as well. 

If the above view is correct, it is clear 
that execution would not be barred in 
the present case except in respect of the 
first instalment. But it may be pointed 
out further that the learned counsel's 
contention that the whole decree became 
payable on the date of the first default 
and left no option to the dooree-holder 
in the matter is opposed to the view 
taken by this Court as well as by the 
Punjab Chief Court in a long series of 
decisions (see 100 P R 1902 (3), 6 P R 
1913 (4), 2 Lah 155 (o). 10 L L J 382 (6) 
and 1930 Lah 124 (7). The High Courts 
of Bombay and Calcutta have taken a 
different view (see, e. g., 21 Cal 542 (8), 
.)3 Cal 277 (9). 27 Bom 1 (10). 42 Bom 
728 (ll); but the view taken by this 
Court is in accord with tho views of the 
High Courts of .\llahab.id, Patna and 
Madras as expressed in 51 All 237 (2), 11 
Pat 410 (12) and 3G Mad 66 (13), 49 Mad 
403 (14), etc. It seems to me that the 
construction ol a bond or a decree of this! 
kind must depend primarily upon the 
intention of the parties as disclosed by 
the terms of tho bond or decree, and if, 
these terms clearly give an option to the 
creditor or the decree-holder to enforce 
the penalty for default I do not see why, 
the creditor or tho decree -holder should 

2. Joti Prasad v. Srichaod, 1928 All 629=113 
I C 73=26 A L J 966=51 All 237. 

3. Allah Bakhsh v. iJbavani, (1902) 100 P R 

1902=131 P L R 1902. ,.,>0 

4. Kishau Chnad v. Gopal Singh, (1913) 6 P K 

1913=16 I C 842=172 P L R 1912. 

5. Har Gopal v. Ram R.tchpal, 1921 Lah 42 
63 I 0 604=2 Lah 155=90 P L R 1921- 

6. Raja v. llazari, (1928) 109 I C 272=10 L L J 

332 

7 . Waso Ram v. Mahomed BaklisU, 1930 Lah 

1-24=121 10 80=31 P LR 904. 

8. Hurri Prasad v. Nasib Singh, (1894) 21 Oal 

9 . Basaula Kuin.ir v. Nabin Chandra, 1920 Cal 

789=06 1 0 594=53 Gal 277. 

10. Kashi Rim v. Pandu, (1903) 27 Bom 1 

Bom L R 693. 17 lO 

11. Raichand v. Dhondo, 1913 Bom 163 4 

313=42 Bom 728=20 Bom L ^ 

1-2. Braham Kishuu v. Uaribar. 1932 lat 2o 
139 I 0 202=11 Pat 440. . -. 3 ^ 

13. Karunakaran Nair v. Krishna Mcuoii, ( 

36 Mad 66=12 I 0 57. .iMravulu 

14. Muthia Chettiar v. ^ 

Nuidu, 1926 Mad 160=90 I C 1033-49 luaa 

403 =49 M L J 894. 
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he deprived of that option. As pointed 
oat in 2 Lah 155 (o), a provision of this 
kind is meant for the benefit of the dec. 
ree-holder and it is for him to decide wbe- 
fcher he will take advantage of the option 
or not. The view taken by this Coart 
receives support from a recent decision 
of their Lordships of the Privy Council 
in 7 Luck 442 ( 15 ). That was a case, in 
which the mortgage deed provided that 
interest was to be paid annually and in 
default of payment of interest in any one 
year, the mortgagee was entitled to 
realize the entire mortgage-money at once. 
It was held by their Lordships that a 
proviso of this nature is meant exclusively 
for the benefit of the mortgagee and it 
gave him the option either to enforce the 
security at once or stand by his invest, 
ment for the full terms of the mortgage 
bond. The same principle would, I think, 
govern the preseut case. A similar con- 
structioQ appears to have been placed by 
their Lordships on an instalment-decree 
in 5 Rangoon 422 (16). 

The learned counsel for the appellant 
■urged in the end that even if the decree- 
holder be held to have had au option in 
the matter, his mere abstinence to sue 
for the whole amount was not sufficient 
to establish “waiver” and hence the 
decree should be held to have become 
payable on the date of the first instal. 
ment.^^ The question whether "absti- 
nence” when coupled with other circum. 
stances would or would not amount to 
waiver is largely if not wholly a ques. 
tiOQ of fact. This point was not taken up 
before the le&rtied Judge in chambers 
and cannot now be allowed to be raised 
in this appeal. I would accordingly hold 
that the contention of the learned counsel 
for the appellant that the 12 years’ 
period under S. 48. Civil P. C., must be 
computed from the date of the first de- 
fault IS unsustainable in the circumstances 
of this case, and would dismiss the an- 
peal with costs. 

Tek Chand, J. — I agree. 

R.M./k.K, Appeal dtmissed. 

Gulab Kunwar, 193a p n 

207-138 I 0 779=69 I A 376=7 Lack «2 

1927 P 0 146=101 I n 

736=54 I A 272=8 Bang 422 (P C). ^ ° 
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Din Mohammad AND Addison, J.J. 
Ml. Kalsum Begum — Plaintiff — Appel- 


lant. 


V. 
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Mohammad Ismail and others — Defen- 
dants — Respondents. 

Appeal No. 6 of 1933, Decided on 18th 
December 1934, from order of Sub. Judge, 
1st Class, Delhi, D/. 1st June 1932. 

(a) Civil P. C. (1908), O 32, R. 4-Parlilion 
suit— Interest of eacb litigant is exclusive— 
Minor sister cannot ordinarily be represented 
by step-brother. 

The interest of every litigant in .a partition 
suit is mutually exclusive and comes, so to sav, 
into direct conflict with that of the other. In 
such suits, therefore, it cannot be presumed as a 
matter of courso that a minor sister can safeh* 
and properly be represented by an adult brother. 
The interest of one is clearly .adverse to that of 
the other and as such one is legally disqu<aHfiad 
to act as the next friend of the other. This re- 
mark applies with greater force to a case where 
the adult brother happens to be the step-brother 
ofhissisUr: Case law Ref. [P 162 C 2) 

(blpansfer of Property Act (1882), S. 41 

_ Father transferring minor son’s property 

Transferee cannot claim benefit of S. 41 

Minors who have an interest in the property 
cannot by reason of the disability of infancy 
give their consent and the adult members of a 
joint family, including the father of a minor 
member, are not competent to give on behalf of 
the minor express or implied consent to a trans- 
feree of property of the joint family being the 
ostensible owner of it, so as to enable a purcha- 

1991 PC hT Protection of & 4i ; 

iy3l F Q 118s Foil. [p Q 

Ghulam Mohy.ud.din—ior Appellant 

Barkat Ah. Bashir Ahmad tor Haji 
Nabi Bux and Madan Lal~hv Respon- 
dents 2, 3 and 8. 

Din Mohammad. J.— Master Kalloo 
owned some immoveable property at Ka 
sauh and in Delhi. He had married two' 

biTb pre-deceased 

him. be bad two sons, Mohammad Ismail 

and Abdul Rahim, and by the other 
S’ Mt. Khur. 

ntrt^nll^^ Subordinate Jndge. Delhi, for 
partition of the property left by Master 
Kalloo. In this suit Mohammad IsmaU 
alone wasimpleaded aadefendant. and“he 

thenS'^^’ admittedly minora 

then.werearrayed as plaintiffs, but AbdSl 
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Kjilnin hiniself Nvas sliowii as their next 
friend. No reference was made to Mt. 
Bashiran in tlje plaint and the whole pro- 
perty was sought to he partitioned among 
the danglUers and sons of Kalloo accord- 
ing to their shares under Malunnedan law. 
On 12th February, an application was 
made bv Abdul Rahim that tliere was no 
(1isi)ote between the parties, that the two 
f^irls were minors and that he may be al- 
lowed to refer tlie case to arbilratiou on 
tboir behalf also. On the same day the 
Subordinate Judge granted the necessary 
permission. It appears that one Sharafu- 
iid-diu was appointed the sole arbitrator 
in the case and he made liis award on 20th 
JIarch 1923. He allotted separate shares 
to the two brothers of tlie kce value of 
lis. 14,000 each and assigned a liouse in 
Delhi jointly to the girls and mentioned 
its face value also to be Rs. 14,000. On 
the same day, the award was produced iu 
Court, tlje statements of Abdul Rahim 
and Mohammad Ismail wererecorded and 
a decree for partition was passed in ac- 
cordance witli the award. 

On 11th April 1924, both Abdul Rahim 
and Mohammad Ismail sold the property 
that had fallen to their share at Kasauli 
in favour of Nabi Baksh; tlie former for 
Rs. lO.oOO and tlie latter for Rs. 18,000 
respectively. To Abdul Rahim, however, 
tliere was still left one house of the face 
value of Rs. 3,000 situate in the same 
locality ns the bouse allotted to the girls. 
It may bo mentioned here that one 
Mohammad Yasin started some litigation 
in connection with the house that was al- 
lotted to the girls and brought the case 
on appeal to this Court. In the meau- 
time Mt. Khuvshid also died leaving be- 
hind her husband Mohammad Ramzan. 

On 24th June 1931, Mt. Kalsum Begam 
instituted the present suit imi)leading all 
the necessary parties including Moham- 
mad Ramzan and the vendeoNabi Bakhsh 
and claimed 30/9Gths share of her father s 
property on the ground that since her 
father's deatii, she had added to her ori- 
ginal share of 14/90tlis, the additional 
lG/9(jtlis on account of her mother's and 
sister’s death. When this suit was pend- 
ing, notice of Mohammad Yasin’.s case in 
this Court was served upon her which 
put lier on her guard and on en<iuiry she 
came to know about the previous litiga- 
tion and amended her plaint witli the 
permision of the Court. She then alleged 
ihat she was a minor at the time of the 


previous suit and was consequently not 
bound by the decree for partition, as she 
was not properly represented in that 
case. Various pleas were raised by the 
defeudiinls iu answer to the plaintiffs’ 
claim, but the sliare as demanded by her 
was not disputed. The Senior Subordinate 
Judge dismissed her suit mainly on the 
ground that she was bound by the previ. 
ous decree. Dissatisfied with tliis deci- 
sion, she has appealed. Wo may say at 
once that the only crucial point in this 
case is whether or not the plaintiff is 
bound by the previous decree of 20th 
March 1923. If she is so bound, she is 
at once out of Court, but if not, then no 
law can stand between her and the re- 
lief she claims. 

It is common ground that both she and 
her sister were minors in 1923 and in 
order to bind them therefore with what 
took place in Courts at that time, it must 
be shown that all tboso formalities were 
duly observed which law has laid down 
for the protection of minors. Now, R. 4, 
0. 32, Civil B. C., provides for minor 
plaintiffs and enacts that any person who 
is of sound mind and lias attained majo- 
rity may act as next friend of a minor 
provided tliat his interest is not adverse 
to that of the minor and that iio is not 
a defendant in tlie case. ]jet us now apply 
this test to lier case and see whether she 
was properly represented before the 
Court in 1923. The suit then was a parti- 
tion suit in which, as is known, a decree 
can also be made in favour of every mem- 
ber of the family who is on the record 
irrespective of the fact whether ho is 
arrayed as plaintiff or defendant. Besides, 
the interest of every litigant iu a parti- 
tion suit is mutually exclusive and comes, 
so to say, into direct conflict with that 
of the other. In such suits therefore it 
caunot be presumed as a matter of course 
that a minor sister can safely and pro- 
perly be represented by an adult brother. 
The interest of one is clearly adverse to 
that of tlio other and as such one is le- 
gally disqualified to act as the next friend 
of the other. This remark applies with 
greater force to this case as liere the 
adult brother happened to be the step- 
brother of his sister, and the way inwhicii 
the two brothers have conducted them- 
selves in that litigation leaves no manner 
of doubt whatever that they were har- 
bouring a design to rob these fatherless 

and motliorless minors of as much o 
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their patrimony as they possibly could. 
As pointed out above, not even a remote 
reference was made to the minors' 
mother in tho plaint and by this omis- 
sion alone, they succeeded in slicing 
oir 12/yGths of the minor's property 
and adding it to their own quota. Again 
by arraying the minors as plaintiffs 
and, showing himself as their next friend 
Abdul Rahim made it impossible for any 
process of Court to he served open them 
personally and this was all the more in- 
excusable, as the respondents themselves 
have admitted before us that Mt. Kalsum 
Begam at least was just on the verge of 
her majority and was even married about 
a year afterwards. Abdul Rahim, as sub- 
sequent events have disclosed, was not 
anxious to keep the minors’ share joint 
with his own and there is no valid reason 
why in these circumstances ho did not 
alone figure as plaintiff and implead the 
minors as defendants. Further the bro- 
thers, if honest, could easily havedelayed 
this suit by one year and let the plaintiff 
attain her majority or secure the protec- 
tion of her husband. They hurried 
through everything as otherwise their 
schemes would have been shattered Thev 
even managed to dispose of the property 
that fell to their share with hot haste 

X “boufa:;? 

proposed 

inL.^ fi which was most 

nnocently accepted by tlie brothers in 

the Court of the Subordinate Judge pro 

ved most favourable to them evan\ithin 
the course of a year. One of them made 
a clean profit of Es. 4.000 and another 
besides making a cash profit of Es 1 

Sfnt ; that 

to £1 i appears 

to have been immediately brought into 

one year on their own shares. oneisS 

conclusioD that the 
house allotted to tho minor was inten 
tionally over-valued and was under no' 


the fact that the reference to arbitration 
was made with the permission of the 
Court, that subsequently the award was 
a rule of the Court aud that such solemn 
proceedings should claim every respect. 
We are however satisfied th.at the Senior 
Subordinate Judge did uot apply his 
mind properly to the facts of the case 
and took no step to ascertain whether 
the award was or was not to the benefit 
of the minor. For this omission we hold 
the adult members of the family chiefly 
to blame as they scrupulously tried to 
avoid all suspicion by the omission of 
the minors’ mother from the plaint. We 
are convinced therefore that the plaintiff 
was not properly represented in the pre- 
yious suit and is not consequently bound 
by the decree of 20th March 1923. 

Every case of this nature proceeds on 
Its own facts and it is difficult to lav 
down any hard and fast rule to determine 
the adverse nature of a ne.xt friends in- 
terest. In support of our conclusion bow- 
ever it may be helpful to refer to a few 
authorities that have been cited before 
us and particularly to 31 All 572 fi) jn 

A..G20(2)and47Mad79(3E 

rlniP^ two daughters 

Lnff son A and his 

M«1 V '"i ° the 

Wohammadan law to succeed to shares 

for mutation of 
names in the revenue registers and U. pur- 

porting to act on behalf of her minor sister 

it’tnTr' the applicution. and allowed 
It to be supposed that A was the iegiti. 

mate son of $. By agreement the dispute 
was referred to arbitration and the award 
allotted to each of the claimants respec 

lp«3rsss=r; 
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wore impleaded under tlio guardianship 
of -V and a decree obtained. Later the 
minors sued to set aside the decree and 
it was licld that the interest of N being 
obviously adverse to that of the minors, 
thov could not bo considered as having 
been properly represented in the suit on 
the mortgage. 

In 17 Uad 79 (3) it was found in the 
circumstances mentioned in that case that 
the interest of the father was adverse to 
that of the minor sons, and that the ap- 
pointment of the father as guardian was 
improper and illegal. Reference may with 
advantage he also made to 5G I C 97 (4), 
79 I C 556 (2). 59 I C 31 (•)), 55 I C 218 
(6) and 1932 All 293 (7). The only other 
point argued before us is that the vendee 
at least can claim the benefit of S. 41, 
T. P. Act. This matter is however con- 
eluded by authority. In 53 All 290 (8), 
it has been laid down by their Lordships 
of the Privy Council that minors who 
;have an interest in the property cannot 
by reason of the disability of infancy give 
!tbeir consent, and the adult member's of 
a joint family, including the father of a 
'minor member, are not competent to give 
on behalf of the minor express or implied 
consent to a transferee of property of the 
joint family, being the ostensible owner 
'of it, so as to enable a purchaser from 
him to claim the protection of S. 41, T. 
IP. Act, 1882. Por the reasons given wo 
accept this appeal, set aside the decree of 
the Court below, and pass a preliminary 
decree for partition of 30/96ths share in 
the properties in suit in favour of the 
appellant. Costs both hero and in the 
Court below will be paid by the respon- 
dents other than Mohammad Ramzan 
and Nabi Baksh. 

K. S. Appeal accepted. 

4 Bejoy Singh v. Mathutia Debya, 1920 Cal 
178=56 I C 97. 

5. Bakhtawar v. Kesar Singh. (1921) 59 I C 31. 

6. Ghulam Rasul v. Bcgam, 1920 Lab 101—55 
I C 218. 

7 Siraj Fatima v. Mahomed Ali, 1932 All 293= 
138 I C 465=54 All CIO (F B). 

8 Shankar v. Daooji Misir. 1931 P C 118=132 
I 0 602=53 I A 206=53 All 2'JO (PC). 


A. I^R. 1936 Lahore 164 

Monroe, J. 

Baru Hal and others — Plaintiffs — Ap- 
pellants. 


Daulat Ram and another — Defendants 
— Respondents. 

Second Appeal No. 1567 of 1934, Deci- 
ded on l9th July 1935, from decree of 
Dist. Judge, Karnal, D/- 4tb May 1934. 


(a) Contract^Breach — Mortgage of morl* 
gagee rights for sum due on previous ac* 
count — Claim to recover sum barred — Mort- 
gage not completed— Suit for recovery of 
amount held not to He, there being no consi* 
deration for mortgage. 

JI mortgaged bis mortgagee rights in certain 
trees to P for a certain sum admitted to bedue 
under a previous account. The registration of 
tbo document was refused as it contravened the 
provisions of law and P instituted a suit for re* 
covory of the amount due by reason of failure 
of consideration through the mortgage not hav- 
ing been completed. It was found that at the 
date of tbo mortgage-deed the claim to recover 
the amount was barred by statute: 

Held : that the suit did not lie as there was 
no consideration for the mortgage, the debt for 
which it was given being barred by statute: 11 
All 47 {P C)y DiUing. [P 104 C 2; P 105 C 1. 2] 

(b) Limitation — Fresh cause of action — 
Claim barred— Only express promise provi- 
des fresh period of iimitation. 

Where a claim is barred by statute nothing 
short of an express promise can provide a 
period of limitation. [P ® 


Asa i?arn A(](jarual — for Appellants. 

Mchr Chand Swi— for Respondents. 

Judgment. — Od 4th January 1928, 
[arnam Das. the father of the minor de- 
mdants. executed, in favour of theploj^n- 
ffs, a mortgage of his mortgagee rights 
1 certain trees for the sum of Rs- 570 
dmitted to bo due under a previous ac- 
ount. Tbo registration of the document 
ras refused on the ground that it con- 
ravened the provisions of the Alienation 
f Land Act, and the plaintiffs iDSt*tuted 

bis suit for the recovery of Rs. 5 <U due 

y reason of the failure of consideration 
hrough their not being able to have tb 
lortgage completed. In the first m- 
tance the trial Court and, on appeal, tbe 
listrict Judge dismissed the smt wit - 
ut examining the merits, bolding that 
hough the plaintiffs claimed a 
heir money, the suit must fail as the 
eed was compulsorily registerable and 
ait could not be founded on the aokno 
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ledgmeofc in the deed though it would 
have lain on the original dealings. 

An appeal was taken to this Court and 
Mr. Justice Addison remanded the suit 
for a decision on the merits. He held 
that the document could be used as the 
basis of a claim for return of the money 
acknowledged to be due therein and that 
it was not necessary to base the claim on 
the original dealings. He also stated 
that all defences on the merits, including 
limitation, ought to be open to the defen- 
dant. The case was accordingly tried 
and was dismissed by the trial Judge on 
the ground that the plaintiffs clearly 
came to Court for the recovery of the 
ongiDal debt, and furthermore that, on 
the date of the execution of the mortgage 
deed, the original debt was barred by 
limitation. This decision was upheld on 
appeal by the learned District Judge, 
ibe plamtiffs have now appealed, and 
tbe argument presented on their behalf 
by Mr. Asa Earn is that the mortgage 
deed of 4th January 1928 gave a new 
cause of action, first because it involved 
the promise to pay the Bs. 570 intended 
to be secured by it, and also because it 
became a debt of another character, it 
having been the subject of an arrange 

it was to be retained by 

the debtor as consideration for a new 

transaction. That arrangement failed. 

argument is based on 11 All 

Commit- 
tee of the Privy Council. 

Id the present case it has been found 

District Judge that, at the 

recover ?h- the claim to 

oonittei in 

Tn't lea^rnS*’ Jud“e 

and consider that he was right in treat. 

person, who has received an advantaea 

(it T compensation for 

that it can bo said 

=16 I A*5lMpSf“” 11 AIlV? 
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secured by it. As the debt for which the 
mortgage was given was barred by statute 
there was no consideration for the mort- 
gage. It remains to examine the first 
proposition that this document contains 
!v promise to pay. This argument is 
based on S. 25, Contract Act, which 
makes an agreement made without eon- 
sideration void, unless 

It IS .-k promise, mado in writing, and signed 
by the person to be charged therewith ... to 
pay wholly or in part a debt of which the 
creditor might have enforced payment but for 
the law for the limitation of suits. 

But it has beeu decided that nothing 
short of an express promise can provide 
a fresb period of limitation, 23 All 502 (2) 
and I have been unable to find anything 
anywhereelse in the mortgage-deed which 
could be construed as au express promise. 

J. he nature of the whole transaction as well 
as the terms of the mortgage-deed gives 
ample ground for implying a promise to 
pay and I would hold without hesitation 
that there is such promise. But, as I 
are said, that is not enough fco support 
the claim. It has been argued that the 
judgment of Mr. Justice Addison has aU 
ready decided this point in the plaintiffs’ 
favour, but after a careful perusal of the 
judgment I have no doubt that this point 

was not considered by Mr. Justice Addi- 
son, and indeed he seems to have refi-ained 
rorn dealing with it. What he says is 
that It IS clear that a suit lies on a uon- 
conditional acknowledgment as it im- 

faikrLr^^r® 

nnn Consideration owing to 

causes a suit 
les for money advanced. He has, there. 

fore, indicated that as this case was 

b 11 Arun?)"’ laid down 

hA “'Sbt be applicable bub 

he has not considered the fact which has 

aToilZt th" 

istL LL? the then ex- 

K.M./r,K. 


q « Appea l dismissed. 
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Ai'Ihson and Backet. JJ. 


Siiioh — Plaintiff — Appellant. 

V. 

^'iauKiir Da^ anil others — Respondents. 

Vii>t Appeal No. 153 of 1933, Decided 
on 1th 3uly 1934, from order of Senior 
Sub-Jud,4C, Gujranwala, D - 21st Novem- 
ber 1932. 

Court-fees Act (1870). S, 7 (4) (c) and 
Sch. 2, Art. 17 (hi)r~IVlortgage decree and 
property sold — Suit for declaration by minor 
son that mortgage-decree and sale are invalid 
and not binding on him involves consequen- 
tial relief and suit falls under S. 7 (4) (c). 

A ^uit by a son for a decbratioa that certain 
mortgage-decree and sale in c;recutioQ thereof 
.are inralid and as such not binding on his in- 
terest involves a consequential relief and is 
governed by S. 7 (1) (c), and the fact that tho 
minor has not been personally impleaded in the 
suit on the mortgage does not make any difler- 
once : l'J27 i' C 50 ; 1024 All 003 ; 1020 I’at 741 
and 1015 Mad 943. Hr/. (P KiG C 2) 

Chu7ii Lai Vohra—hr Appellant. 

Judgment. — Tho only question to bo 
decided in this appeal is, whether tho 
value of the suit has been properly asses- 
sed for the purposes of court-fee. The 
grandfather of the plaintiff. Ram Das, 
mortgaged certain property, now alleged 
to he ancestral. The mortgagee brought 
a suit on the mortgage, impleading the 
sous of Ram Das as his legal representa- 
lives. The suit was decreed, and tho pro- 
perty was sold in execution. The plain- 
tiff, who is still a minor, seeks a declara- 
tion that the decree and sale are invalid 
as tho original mortgage-debt was either 
iictitious or raised for immoral purposes. 
He claims that this is a suit for a simple 
declaration without consequential relief, 
falling under -\rt. 17 (iii), Sch. 2. attach- 
ed to the Court-fees Act, for which a 
fixed court-fee is prescribed. The trial 
Court held however that it was a suit 
embodying consequential relief and so 
falling under S. 7 (4) (c) of tho Act itself, 
in which case the plaintiff must value 
his relief and pay duty ad valorem there- 
on. Tho plaint was accordingly returned 
for amendment, and the appeal is against 
this order. 

Tho only authorities laid before us in 
support of the plaintiff's contention are 
decisions relating to suits in which a 
plaintiff seeks a declaration that an alien- 
ation of family property is not binding 
upon him, which is not quite tho same as 
seeking to avoid both a decree tor the 


sale of the mortgaged property as well as 
a subsequent sale in execution of the 
decree. 38 Mad 922 (l) lays down 
clearly that a suit for a declaration that 
a mortgage decree is not binding on the 
plaintiff and for an injunction restrain- 
ing the defendant from executing the 
same is a suit for a declaratory decree 
with consequential relief. The facts wore 
similar to tliose in the present suit, but 
the minor plaintiffs bad actually been 
impleaded by name as parties to the suit 
on the mortgage. In the present instance 
it does not appear that the minor plain- 
tiff was personally impleaded in tho suit 
brought against his father and uncle, and 
the question is whether this makes any 
substantial difference for the purpose of 
deciding whether the declaration now 
claimed by the plaintiff involved any con- 
sequential relief. In our opinion it does 
not. When the suit was brought on the 
mortgage executed by Ram Das, the 
father of the plaintiff' could and should 
have raised the plea that tho mortgage 
was not binding on tho family property, 
if there was any force in that contention. 
The plaintiff was a minor at the time and 
his father was entitled to represent him. 
In this connection, reference may be made 
to tho decisions cited by the lower Court, 
1927 P C 50 (2), 1924 All 900 (3) and 
1929 Pat 741 (4). That this ^vas the view 
taken by the plaintiff himself is shown 
by tho fact that tho plaint contained a 
distinct prayer that the decree should be 
held to be invalid and that the sale 
should bo held to be void. If the plain- 
tiff seeks these reliefs and cannot merely 
conhne himself to a prayer for a declara- 
tion that the decree and the sale are not 
binding on him as not touching bis inter- 
est but must seek to have them invali- 
dated, then his suit for a declaration in- 
volves consequential relief and the view 
of the lower Court is correct. For these 
reasons the appeal is dismissed with costs. 

K.S. Appeal dismissed. 


1. Aruiiftcbalam Cbotty v. Raagasamy 

1015 Mad 048=28 I C 70=38 Mad 922 (F W 

2. Liiigangowda v. Bastangowda. 1927 

101 I 0 44=54 I A 122=51 Bom 450 (F 0). 

3. Kishun Dayal Sabi v. Ravi ParUp Narain 
Singh, 1024 All 008=78 1 C 380=1924 A L J 
23*2. 

4* Lai Cbaod v. Seogobind, 1020 Pat 741=121 
I c 330=8 Pat 788. 
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Abdul Eashtd, J. 

Lai Mohatnmad and others — Judgment- 
debtors — Appellants. 

(Firm) Khem Chand^Badha Kish an — 
Decree-holders — Respondents. 

Misc. First Appeal No. 496 of 1935. 
Decided on 9th December 1935, from 
order of Senior Sub-Judge, Forozeporc, 
D '- 20th January 1935. 

(a) Custom (Punjab) — Ferozepore District — 
Riwaj-i-am, answer 32 — Decree obtained 
against father— Ancestral property in hands 
of son not liable to attachment or sale* 

Answers to question 32 doos not show that 
thoro is a special custom in the Ferozopore Dis« 
trict which makes ancestral property in the 
hands of sons liable to attachment and sale in 
the execution of a money decree against their 
deceased lather. [X> 153 q 

(b) Res iudicata— Constructive'^Party ad- 
mitting certain facts in previous case— Line 
of attack contrary to previous admission is 
not permissible. 

Doctee* holder in a provioue proceeding ad- 
mitted that ancestral property was not liable 
to attachment and sale inesecution of their 
decree. The doctrine of constructive res judi- 
cata therefore fully applies. Where the decree- 
holder takes up a line of attack contrary 
to hi8 previoug admissions, he cannot 
uufing the present proceedings adopt a 
noo of attack which was not adopted during 
the earlier execution proceedings, and which if 
taken, was given up. (p igg q Ij 

Barkat Ali~{ov .Appellants. 

Achhrn Batn—ior Respondents. 

Judgment.-Oue Abdul Karim died, 
leaving him surviving three minor sons, 
oamely Lai Muhammad, Muhammad Mu 

ri Khem 

t'hand.Radha Kishan instituted a suit for 

recovery of Rs. 10.788 against the three 

April 1925. the firm 
Khem Chand.Radba Kishan was granted 
a decree against the minor sons. The 
decree-sheet contains the follownff 
words : ® 

r -“r* Karim mut- 

wa//i H$ d% jati /wit, Muda .dfrti/itMt kiiati 
tuniaioati nakin hogi. 

On 26th May 1925. the decree-holders 
presented an application for execution of 
imrl attachment of certain 

debtors hied objections on 4th July 1925, 

A properties marked 

nnf k. “?r ^ ancestral and could 
not be attached under the decree. On 

th August It was stated on behalf of tho 


decree-holders that none of the proper- 
ties were ancestral. The executing Court 
thereupon framed two issues, one of 
which was in the following terms : 

W'helbot the houses iu dispute were auces- 
tr.tlquatbe judgmeuC-debtors, and hence not 
attachable and saleable in execution of the de- 
cree. 

On 1st February 1927, the counsel for 
tho decree-holders made tho following 
statement : 

.Vujw karla hwn kih maliannt .t. Z>, C 

D hi tch ^amia jaddi liai. Unka malba 
nilam hona chahiyc. Un men siraf madyunan 
rihaish /lai. iCfain yih bhi ta$liw harin Jum 
hi un men paidaiuar toaijaira bhi rakhte hain. 

Tho executing Court held bouses, A. 
B, C and one-third of D to be ancestral 
and released them from attachment. It 
also held that these houses were used for 
residential purposes and for purposes 
subservient to agriculture, and that they 
were not liable to attachment and sale 
on that ground also. Properties E, F, G 
and H were held to bo self-acciuired pro- 
perties of Abdul Karim, and were there- 
fore sold in execution of the decree. Both 
the decree-holders and the judgment- 
debtors appealed to this Court. Both of 
these appeals were however dismissed. 
On 1st November 1932, the dccree.hold- 
ers presented another application for the 
e.xecution of their decree, and this has 
given rise to the present appeal. They 
sought execution of their decree by 
to sale the land in dispute 
which is admittedly the ancestral pro- 
perty of Abdul Karim. It was stated 
that there was a special custom in the 
rorozepore District whereby ancestral 
property in tho hands of the sons of the 
debtor was liable for the debts of their 
father, and that 4 P R I9i3 (i) ,vas 
therefore not applicable to the present 
case. The executing Court has held that 
It has been established that there is a 
special custom in the Ferozepore District 

ffJ®® "-ncestral property in tho 
hands of the sons of the debtor liable to 

simple money decree against their do- 

have i«dg“»ent-debtors 

have come up m appeal to this Court. 

iudgmout 

mainly on the Answer to Question 32 in 

Dktr?«f Ferozeporp 

District which runs in tho following 
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Question Xo. 32: a minor whose father is 

cieatl and who ha< inherited iho father's estate 
liable for the father's debt ? If such debts are 
not payable till the miner comes of ago. can the 
property iuheritod be alienated in the interval? 

Answer: All tribes admit that the minor is 
liable. Hi^ liarility is of course limited to the 
estate he inherils. 

This identical question occurs in the 
Customary law of Sliahpur District also. 
It was held by a Division Bench of this 
Court in Civil Appeal No. 24 of 1935 (2), 
that all that the answer to question 
No. 32 means is that the guardian of a 
minor can, just as the minor can when 
lie attains majority, pay his father’s 
debts and sell the ancestral land which 
came to him through his father in order 
to do so. This answer does not imply 
that he succeeds his father as bis legal 
representative. It merely implies that 
the guardian has the same power in the 
matter of alienation of property as the 
son has when he attains majority. Ques- 
tion No. 32 forms part of the Chapter 
dealing ^Yith guardianship and minority. 
I am therefore in respectful agreement 
^Yith the observations made by the Division 
Bench referred to above and hold that 
the ans\Yer to question 32 does not show 
that there is a special custom in the 
Ferozepore District which makes ances- 
tral property in the hands of sons liable 
to attachment and sale in the execution 
of a money decree against their deceased 
father. During the esecution proceed- 
ings which took place in the year 1925, 
it was not asserted by the decree-holders 
that there was a special custom in the 
Ferozepore District which made ances- 
tral property liable to attachment and 
sale in execution of their decree. In 
fact the statement of the counsel of the 
decree-holders dated 1st February 1927, 
shows that the decree-holders at that 
time admitted that ancestral property 
was not liable to attachment and sale in 
execution of their decree. The doctrine 
of constructive res judicata therefore 
fully applies to the facts of the present 
case, and the decree-holders cannot 
during the present proceedings adopt a 
line of attack which was not adopted 
during the earlier execution proceedings, 
and which, if taken, was given up. It 
was contended by the learned counsel 
for the respondents that as the houses 
A, B, C and D were bound to be released 

2. Narain Singh v. Bialik Abinad Yar Khan, 
1930 Lab 21. 


from attachment under S. 60, Civil P. C. 
during the previous execution proceed- 
ings it was not necessary for the decree- 
holders to plead a special custom. It 
must however be remembered that a 
separate issue was framed : 

Whether the houses iu dispute were ances- 
tral. aud hence not attachable and saleable iu 
execution of the decree. 

The houses were released from attach- 
ment because they were ancestral and 
not merely because they were used for 
agricultural purposes. For the reasons 
given above, I hold that the land in dis- 
pute being ancestral is not liable to at- 
tachment and sale in execution of the 
decree of the respondents against the ap- 
pellants. I therefore set aside the order 
of the executing Court dated 20th Janu- 
ary 103o and accept this appeal with 
costs throughout. 

B.D.; R.K. Appeal alloxced. 
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Tek Ch.vnd akd Din Mohammad, JJ. 

Hira Lal and others — Defendants — 
Appellants. 


V. 

Khizar Hayat Khan — Plaintiff and 
others — Defendants — Respondents. 

First Appeal No. 344 of 1928, Decided 
on iStb July 1934, from decree of Sub- 
Judge, 1st Class, Sargodha,D/- 18th June 
1927. 

(ft) Limitatipn Act (1908), S. 5— Appeal ly- 
ing to High Court filed in District Court— 
Lower Court decree ftiso not beyond doubt— 
Respondent also first filing his appeal id 
District Court — Time during which appeal 
remained in District Court held should be 
excluded. 

The decree, as framed by the lower Court, was 
not clearly worded audits exact meaning and 
significance w.-is by no means beyond doubt. The 
respondent bimpelf Nvas misled in choosing the 
wrong forum and it was he who was the first 
to file his appeal in the District Court instw 
of the High Court and it was only subsequently 
that appellant filed bis appeal in tho District* 


»urt within time: 

Held : that the provisions of S. 5 were apphj 
bio and the period during which the appeal 
mained pending in the District Court skoal 
excluded. 

(b) Mortgage — Redemption-yPerson pi^- 
lasing equity of redemption with full kn 
dge of mortgage in which term of 
>n is fixed as 25 years— Term by itself 
it clog on equity of redemption. 

^Yhcre tho plaintiff Purchases tho equity 0 
demption with full knowledge of the 
,nts’ mortgage, tho mere tkftl the term 
redemption fixed in the deed in 
fendantisa long oao is by itself n 
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cient ground for supposing that this coaditiOD 
is a clog and should be rclicTed against. 

CP 170 C 21 

(c) Interest— Mortgage— Part of principal 
money payable to another by mortgagee 
forthwith paid only subsequently owing to 
unexpected events— Such money cannot be 
deemed to have been paid on date of mort- 
gage to mortgagor nor can mortgagee be con- 
sidered as agent of mortgagor— Interest on 
such money accrues only from date of ac- 
tual payment and not from date of mortgage. 

Where the part of the mortgage money is 
made under the deed payable forthwith to an- 
other by the mortgagee, but the payment is made 
only subsequently owing to the unexpected 
events, such money cannot be deemed to havo 
been paid to the mortgagor at the time of the 
execution of the mortgage nor can the mort- 
gagee be considered as the agent of the mort- 
gagor in resect of payment of such money to 
another, and as such tho mortgagee cannot 
Claim interest on such amount from date of 
mortgage but only from date of actual payment 

i!-*’ 367, 

ana 1930 Mad 382, Distin-j-, Cast law Ref 

^ CP 173 Cl. Pm Cl] 
_(d) Mortgage— Redemption— Part of prin- 

'*•/**’•* by mortgagee to 
another ^oi’lbwjth and mortgagor entitled to 
redeem within 20 years-Actual payment 
made subsequently and not forthwith— ^Mort- 

fromV*i *'*^“'*‘* redeem within 20 year* 
from date of payment. ^ 

‘I*® principal money is made 
Ik mortgagee to another fotthwuh 

20 telrs ‘SS't is entitled to redeem withiu 

nav^T^n; k^ Ik unexpected events tho 

r* A ^ 

»;■/: 's 

ot™rg“"un5: >■« rejecte"o^ 

A tender to be valid must be mad^ u 

-ived bTtS; 

tp 176 C 11 
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Where no objeebion was raised ab the time 
wheu the cheque was returned by the defen- 
dants, as to the medium la which the tender 
was made: 

Held : that the leader could not be held to 
bo bad simjAy leoause it was made by cheque 
and nob in coin or currency notes. [P 175 Q 2) 

(g) Contract -Tender under protest is not 
bad. 

A tender under protest is not bad iu lav;. 

CP 175 C *"^3 

(h) Contract— Tender of more than whatls 
due is good. 

The tender ol more than what is duo is of 

■ «. *- * *^1 Vi 


-a-w V4 fcu.m woat JS quq 

course, good : liWc * case, HER 2S2: Doualaa 
V. Ralrick. 100 £ R 302 and 1918 Mad S3. lid. 

Q t)% 

(i) Contract— Tender-Offer accompanied 
by condition which prevents it from being 
perfect or complete in itself— Tender is not 
Sooa. 

It U of the essence of a valid tender that it 
should bo unconditional. If the offer i« ac- 
comp-anied by a coudition which prevents it 
from being ^rfcct or complete in itself, it can- 
th^ “f equivalent to payment and 

ito r °° obligation to accept it: 

1J25£C34/, fo/f. [P 175 C 2, P 17G C 1] 

Where plaintiff sent a single cheque for two 
Hems, only one of which was due at the lime 

cheque being one and indivi- 
sible, could be accepted asa whole or not at III 
and hat the tender of one of the items by that 
not a good one and promiseo was 
VNithm his rights in rejecting it. (p 175 q 2) 

C,Ji!ahajan. Shamair Chand, Arjaii 
Bkayat Ram Mis— for Appel. 

^c/iArw ifom. Rhagxi Ram. Ghulam 

KS'ntot' 
aisles Je“: 

Nos. 314 and 625 "S 1928: whietSl 
rom a suit for redemption and certain 
alternative reliefs. The suit Is iai 

1 *1;' 

trpercorr?:i.!““‘‘“-t 

tually returned to the Ses IcTh 
January 1928; and the defandauts pre 
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tented their appeal in this Court on 30th 


January 1923 (Civil Appeal N*o. 311 of 
1928), and the plaintitl presented his ap. 
peal (Civil Appeal No. <i2.j of 1928). OQ 
13th February 1928. 

At the coinrnencoment of the hearins 
before us, a preliminary objection was 
raised by counsel for tlie respondent in 
Civil Appeal No. 31-1 of 1928 that the 
appeal was barred by lime. After exa- 
mininjj the relevant portions of the re- 
cord and considerins the arj’uinents of 
counsel, we overruled tlie objection and 
proceeded to hear the case on the 
merits. It is conceded that according to 
recent Full Fench decisions the order 
of tlie District Judge, holding that tlio 
appeals lay to the Iligh Court, was cor- 
rect and the appeals should have been 
presented in this Court within ninety 
days of the date of the Subordinate 
Judge’s decree. A contrary view however 
Jiad been taken in some earlier rulings, 
according to which the valuation fixed in 
the plaint, which in this case was 
Rs. 3, -'300, governed the forum of appeal. 
Further, the decree, as framed by the 
.Subordinate Judge, was not clearly word- 
ed and its exact meaning and significance 
was by no means beyond doubt. Indeed, 
the plaiutilf-respondont himself appears 
to have been misled in choosing the 
wrong forum and, as stated already, it 
v.as ho who was the first to file his appeal 
in the District Court. In our opinion 
this is pre-eminently a case to which the 
provisions of S. 5, Dim. Act, are appli- 
cable. It is conceded that if the period 
during whicli the appeals remained 
pending in the District Court is es- 
'cluded, both appeals are within time. 
iThe preliminary objection has no force 
and is overruled. Coming to the merits, 
wo find that the land in dispute has been 
the subject of numerous alienations and 
considerable litigation during the last 
sixty years, and it is necessary to set 
out its history in chronological order. 
(His lordship then dealt with the his. 
tory in detail and proceeded to consider 
the appeal on merits.) From th*3 decree 
the plaintiff as well as defendants 1 to 9 
have appealed. The prayer in the plain- 
tiff's appeal is that he should bo granted 
a decree for immediate possession of the 
land by redemption, while the defendants 
in their appeal- ask for a total dismissal of 
tho suit. 

It will be convenient to take up first 


1936 

the plaintiff’s appeal, in which a claim 
for immediate redemption of the mort- 
gage is made. It is conceded that accord- 
iug to the terms of his mortgage (Ex.P. C,) 
Maya Das was entitled to remain in 
actual possession of the entire mortgaged 
land for twenty-five years or fifty har- 
vests and that this period was to com- 
mence from the date when ho took pos. 
session after redeeming the first mort- 
gagees, Pir Haidar Shah and Malik Sahib 
Khan, whoso term was to expire in Juno 
1895. Before that date, however, Jowala 
Sahai and Dhera Mai had redeemed the 
first mortgagees and obtained possession, 
and according to the conditions of their 
mortgage they were to remain in posses- 
sion for a period of twenty years com- 
mencing with Eabi 1889. Maya Das.alleg. 
ing tliat his deed was of an earlier date 
than that of Jawala Sahai Dhera Mai, 
sued to recover possession from them, but 
the Chief Court in 1893 disallowed his 
claim, holding that their mortgage had 
priority over his mortgage, and that Maya 
Das was not entitled to redeem till the 
period of twenty years fixed in their deed 
(Ex. P. D.) had run out. It is no longer 
denied that these twenty years expired 
in October 1908. It is clear, therefore 
that the right of Maya Das to enter into 
possession did not accrue till that date. 

This is admitted in very clear terms in 
para. 9 of the plaint, and after making a 
half-hearted attempt to explain away 
this admission Mr. Jagan Nath frankly 
conceded that the starting point of the 
twenty-live years’ term of the defen- 
dants’ mortgage is 2.5th October 1908. 
Ho urged, however, that this condition 
was a clog on the equity of redemption and 
should not he enforced. As already stated 
in the litigation ending with the Chief 
Court judgment of 1893, one of the issues 
related to the validity of the conditions 
of tho mortgage (Ex. P. C.) and it was 
then held that these conditions wore valid 
and legally enforceable, and that no fraud 
or undue influence of any kind had been 
practised on tho mortgagor. Admittedly 
tho plaintiff purcliased the equity of re- 
domption with full knowledge of the de- 
fondants’ mortgage, and the decision of 
the Chief Court is binding on him. More- 
over, tho mere fact that tho term of re- 
demption fixed in the deed is a long one 
is by itself not a sufficient ground for sup- 
posing that this condition is a clog 
and should be relieved against. I hold 
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therefore that the contentiou, that the 
term of twcnty-fivo years is a clos on the 
Ciiuity of redemption, is without sub- 
stance and must be overruled. 

Mr. Jagan Nath nest urged that though 
tlie claim for redemption was premature 
at the date of the institution of the suit 
as well as at the date of the decree of the 
lower Court, but counting the period 
from October 1908 twenty-five years have 
expired on 25th October 1933 during tbe 
pendency of the appeal, and this Court 
should decree redemption now. In reply 
Mr. Mehr Chand contended that the 
period of twenty-five years should begin 
from August 19iS when the defendants 
were able to obtain actual possession after 
lengthy litigation with the second mort- 
gagees. It is quite clear that Maya Das 
was in no way to blame for the litigation 
of 1913-18 when his claim for redemp- 
tion was resisted on grounds, most 
of which were found to be frivolous 
and unsustainable. He is therefore en- 
titled to an exclusion of the time during 
which the suit remained pending, i. e. 
February 1013 to August 1918, or 5^ 
years. But Mr. Mehr Chand has not been 
able to give any satisfactory explanation 
of the inaction of Maya Das from October 
1903 to February 1913, when he could 
have redeemed the second mortgagees. I 
do not think therefore that his clients 
are entitled to exclude this period. As 
a result of this finding, the mortgage 
(Ex. P. C.) will be redeemable after the 
expiry of 5* years from 25th October 
1933. i. 0 ., on 2oth April 1939. I hold 
therefore that the claim for redemption is 
atill premature. Accordingly the plain- 
tiff’s appeal (Civil Appeal 625 of 1928) 
fails and must he dismissed with costs. 

In the defendants’ appeal the contro- 
versy mainly centres on the point, whe- 
ther under the terms of the mortgage the 
plaintiff is entitled to reduce the mort- 
gage charge by paying forthwith the in- 
toresfc.bearing portion of the principal 
sum secured together with the interest 
accrued theroou, though he cannot redeem 
the mortgage for some years more. The 
learned Subordinate Judge has found this 
issue in favour of the plaintiff and has held 
that the plaintiff could reduce the mort 
gage charge by paying off Bs. 1,500 plus 
interest at Be. 1 per cent per mensem 
with yearly rests from 2nd July 1918 
(when this amount was paid by Maya Das 
to the second mortgagees) to 13th March 


1926, (when the plaintiff tendered the 
amount by cheque to the sons of Maya 
Das). On this basis he has calculated 

the total amount due in this account on 

the date of decree to be Ks. 3,571. In 
support of this finding, Mr. Jagan Nath 
Aggarwal for the plaintiff-respondent 
points out that though the principal sum 
secured on the mortgage in question was 
Es. 3, .500 it was made up of three items, 
for each of which the parties had made 
separate and distinct stipulations, as is 
clear from the conditions of the mort- 
gage set out in para. (C) abovo. The first 
stipulation in Cl. (l), para. (C) created an 
immediate charge foe Rs. 1,500 on one- 
balf of the right to receive the produce 
which had been reserved to the mort- 
gagor under the first mortgage (Ex P. A.) 
in favour of Pir Haider Shah, etc. Cl. (2), 
authorised Maya Das to redeem the first 
mortgage from Pir Haidar Shah, etc., on 
payment of Rs. 500 and after redemption 
divide the produce of the redeemed land 
with the mortgagor in certain specified 
shares. Both these items of Bs. 1,500 
and 500 did not carry interest. The third 
item of the consideration consisted of an- 
other sum of Rs. 1,500 relating to whicli 
there were separate stipulations which 
are set out in detail in Cls. (3) to (6) 
above, and it is with this item that wo 
are concerned iu this appeal. Cl. (3) pro- 
vided that : 

The remaining sum of Rs. 1,500, sh.'ill carry io- 
terest from today at the rate of Re, 1 per cent 
por mensem, and form a charge on the entire 
mortgaged property; tho account as to interest 
shall lo made every year and the mortgagee shall 
charge interest on interest, and I shall pay the 
whole sum to the mortgagee within 20 years. 

Clauses (l) to (6) lay down theconseqn- 
euces of non-payment of the amount due 
in this account on the termination of tho 
20th, 21st, 22nd, 23rd and 24th years 
from the date of the execution of the 
mortgage. Mr. Jagan Nath urges that 

(1) the sum of Bs. 1.500 referred to in 
these clauses was the amount which was 
left with Maya Das, mortgagee for pay- 
ment to Shankar Das and Tbakar Das, 
the promisees of agreement Ex. P. B., and 

(2) though it was stipulated that this 
Item would bear interest from "today" 
(i. e. the date of mortgage) and could ho 
repaid within 20 years from that date, 
and with certain penalties till the expiry 

24th year (i. e. on 24th February 
1911), but as it was on 2nd July 1918 
that Bs. 1,500 was actually paid by Maya 
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Das to the assignees of Shankar Das and 
Thakar Das. that date, and not the date 
of tl'.e execution of the mortgage, should 
be considered to he tl4e starting point for 
charging interest as well as for computing 
ihe period of 24 years, during which re- 
payment could be made by the mortgagor 
as stipulated. 

The contention of Mr. Mehr Chand 
Mahajan for the defendants-appellants, 
on the other hand, is that the wording of 
the deed l)eing clear and explicit and open 
to but one meaning only, the parties 
must be held bound by the stipulations 
contained therein, and it is not compe- 
tent to the Court to speculate as to their 
supposed intention, and to substantiate 
therefor fresh and entirely different cove- 
nants. Mr. Mehr Chand also made a 
faint-hearted attempt to argue that the 
sum of Rs. I,o00 which was to carry inte- 
rest was uot the amount which was pay- 
able to the promisees of the agreement 
Ex. P. B. After hearing him I have no 
doubt that this argument is without sub- 
stance. It is apparent from the terms of 
the mortgage-deed (Ex. P. C.) that the 
interest bearing portion of the principal 
amount secured on foot of the mortgage 
was the sum of Rs, 1,500 which was pay- 
able to Shankar Das and TIiakarDas, and 
indeed this'was admitted very clearly by 
Maya Das himself and liis pleader on 
various occasions in the course of the 
civil and revenue litigation between the 
parties in 1889 to 1895 (see pp. 48, 50, 
52, 54 and 56 of the paper book). It 
seems that at the time of the execution 
of the mortgage-deed in dispute (Ex. P. C.) 
both the mortgagor (Ahmad Yar) and the 
mortgagee (Maya Das) were under the 
impression that Thakar Das and Shankar 
Das would have no objection to receive 
forthwith the sum of Rs. 1,500, and on 
that assumption it was stipulated that 
Rs. 1,500 would bear interest from to- 
day.” It is no doubt true that in the 
agreement (Ex. P. B.) Ahmad Yar had 
undertaken to execute a regular mortgage 
in favour of Shankar Das and Thakar Das 
on their redeeming the first mortgagees, 
Pir Haidar Shah and Malik Sahib Khan. 
But as Shankar Das and Thakar Das were 
unable to come to any arrangement with 
the prior mortgagees and the term of 
whose mortgage was not to expire till 
1895, all that Shankar Das and Thakar 
Das were entitled to receive in February 
1887 was Rs. 900, which they had lent 
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to Ahmad Yar in 1882, together with in. 
terest thereon, or in all Es. 1,500 ap. 
proximately. 

This sum of Es. 1,500 was therefore 
left in deposit with Maya Das, mortgagee 
for payment to Shankar Das and Thakar 
Das and it was expected that they would 
ba paid forthwith, and consequently it 
was entered in the deed that this “sum of 
Rs. 1,500 shall carry iuterest from today.” 
It appears however that Thakar Das and 
Shankar Das were not willing to accept 
the money, and soon after transferred 
their rights under the agreement (Ex. P. 
B.) to Jowala Sahai and Dhera Mai, who 
lost DO time in getting into touch with 
Ahmad Yar, and in October 1888 persu- 
aded him to execute a mortgage in their 
favour for a period of 20 years, authoris- 
ing them to redeem the first mortgagees, 
Pir Haidar Shah and Malik Sahib Khan. 
Accordingly Jowala Sahai and Dhera Mai, 
with the concurrence of Ahmad Yar, soon 
came to terms with the first mortgagees, 
and having redeemed their mortgage seven 
years before the expiry of its term, en- 
tered into possession. In compliance 
with the stipulations in his deed 
(Ex. P. C.) Maya Das offered payment of 
Es. 1,500 first to Shankar Das and. 
Thakar Das and then to their transferees, 
Jowala Sahai and Dhera Mai, but neither 
of them was willing to accept it. There- 
upon be put the matter in Court, but the 
Chief Court found that the mortgage in 
favour of Jowala Sahai and Dhera Mai, 
though posterior in date to that of Maya 
Das, had priority over it, and that the 
latter could not compel them to receive 
payment of Rs. 1,500 till 1908. The 
result therefore was that the contemplated 
payment of Rs. 1,500 could not be made 
at the time of the execution of Maya 
Das's mortgage (Ex. P. C.) or within a 
reasonable time thereafter, as bad been 
anticipated, and it was not till July 1918, 

that after further litigation, the amount 
was actually paid to the representatives 
of Jowala Sahai and Dhera Mai. 

It must be conceded that Maya Das 
was not to blame for this long delay m 
paying Rs. 1.500; indeed be bad shown 
his readiness and willingness to pay by 
repeatedly making offers, both out of and 
through Court. But the fact remains 
that this part of the principal mortgage- 
money was not actually paid till 31 
after 1887, and I cannot see on «;^aD 
grounds, legal or equitable, can Maya Das 
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or his sQCcessors-iQ-interest claiminterest 
and compouDd interest on it for that 
period. It follows therefore that owing 
to the happening of unexpected events, 
the stipulation in the deed as to the 
payment of interest “from today" must 
be held to have become inoperative and 
incapable of being enforced according to 
its literal meaning. Mr. Mebr Chaud, 
however has very ingeniously argued that 
a mortgage being a 

transfer of interest in specific immoveable 
property for the purpose of securing payment of 
monev advanced or to be advanced by wav of 
loan (S. 58, T. P. Act) 

the unpaid portion of the mortgage-money 
must be held to have become the property 
of the mortgagor, which the mortgagee 
held as the agent of the mortgagor and 
which thelatter was at liberty to draw at 
any time. From this be asks the Court to 
conclude that the sum of Bs. 1,500 should 
be deemed to have been paid” at the time 
of the execution of the mortgage deed, 
and as such capable of bearing interest 
froth that date, and suggests that the 
equities between the mortgagor and the 
mortgagee, arising from the circumstance 
that the money actually remained with 
the mortgagee for all these years, be 
adjusted by allowing the former (but not 
his assignee) compensation by way of 
^amages for the failure of the agent 
'(mortgagee) to invest the amount during 
this period so as to mitigate the loss to 
his principal (mortgagor). In support 
of this contention Mr. Mehr Chaud 
referred to 49 I 0 313 (l). 53 Mad 270 
(2), and 78 I C 445 (3). The first two 

xulingshoweverareclearly distinguishable, 

as in each of them the transaction in 
dispute was an out and out sale and not 
a mortgage as is the case here. That 

■on thi^s point there is substantial differ- 
ence between a sale and a mortgage was 
pointed out by the House of Lords in 
yell-known case of the (1898) A C 
309 (4), As observed by Lord Herschell 
in that case. (p. 315) a contract to 
lend money on the security of certain 
(Property 


1. Koma Kutti v. Kumara MeDoo, 1919 Mat 
367=49 I C 818=86 M L J 092. 

2. Subba Cbetti v. Aruoacbalam Obettiar 19S( 
Mad 882=124 I 0 65=53 Mad 270=68ML ; 
420 (£* B)i 

•6. Imam Din v. Dittu, 1926 Lahl74=781 0 445 

Territories v. Wellington 
(1898) A 0 309=07 L J Q B 470=14 T L I 
298=46 W R 645=78 L T 426. 


is not lit its nature a contract o£ purchase : it is 
an agreement on the one side to lend monev for 
a term of years, and oo the otber side to give 
the lender a specified security for Li^ loan, 
I am at a loss to see how an agreement of this 
description can create a debt from the Icodor to 
the borrower. 

It has accordingly been held that a suit 
to enforce an agreement to lend money 
on a mortgage is not maintainable, nor 
is the mortgagor entitled to bring a suit 
to compel the mortgagee to advance the 
unpaid balance of the principal sum 
secured on the mortgage. See 2 Mad 
79 (-5) ; 45 I C 161 (6) : 47 Mad 693 (7) ; 
43 Cal 59 (8) and 52 All 1037 (9). The 
last-mentioned case contains the follow, 
ing observations (at p. 1046) which com. 
pletely dispose of Mr. Mehr Chand s 
contention : 

.K coutract to lend is not tho same thing as 
a contract of agency. Tho mortgagees did not 
hold in their bauds any money belonging to the 
mortgagor. 

Similarly a Full Bench of the Bombay 
Higli Court held in 33 Bom 426 (lO) that: 

An agreement to lend money does not create 
an obligation to pay money * * * • It creates 
DO debt, though the breach of it may give rise to 
a claim for damages. 


liie oeadDote or the third case, cited 
by Mr. Mehr Cband. 78 I 0 445 (3) no 
doubt supports his contention. That was 
a case decided ex parte on revision by 
Martineau, J., sitting in Single Bench. 
The learned Judge held that on the facts 
of the case (which are not set out in the 
judgment) there was an implied contract 
by the mortgagee to pay the whole 
amount for'which the land was mortgaged. 
He therefore held that the suit by the 
mortgagor to recover the unpaid balance 
of the mortgage-mouey was maintainable. 
It appears that the decision was based 
on the peculiar facts of the case, and the 
head-note is much wider than what was 
actually decided by the learned Judge. 
There is no discussion at all of the ques- 
tion in the judgment, and I do n ot think 

Saidamadath Avulla. 

(1848-80) 2 Mad 79. 

G. Rajagopala Aiyar 7. Davood Rowtbor, 191S 
Mad 364=45 I 0 161=84 M L J 342. 

7. Yudavendra Bhattu v. Srinivasa Babu, 1925 

62=80 I 0 5=47 Mad 698=47 M L J 

435. 

8. Sheikh Galina t. Sadarjan Bibi, 191G Cal 

530—29 I 0 621=43 Oal 59=21 C L J 532= 
19CWN 1332. ^ 

9. Naraia Prasad v. Naraiu Singh, 1981 All 40 
=131 I 0 699=52 All 1037=1930 A L J 

1577. 

10. Hitwardhak Cotton Mills Co. v. Sotahii 
(1909) 83 Bom 420=2 1 0 432. ’ 
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iluit tl)at case can he accepted as an 
authority for the broad proposition nr^ed 
Ity the appellants’ learned counsel. After 
carefully considering Mr. Melir Cliand's 
arttutnents on this point. I lind tliat there 
is no force in them and 1 liold, in a^ree- 
inent with tlie lower Court, lliat <lofcn- 
dants 1 to ‘J are not entitled to cliarf;e 
interest on the sum of Its. i.oOO from the 
date of tlio execution of the mortgage, 
but that this sum carried interest and 
compound interest at the stipulated rate 
from tlic date on whicli it was actually 
paid. i. e. 2nd duly 1‘JlS. 

It necessarily follows from the find- 
ing in the preceding paragrapli that the 
l)eriod of 20 years mentioned in Cl. (ii) of 
para. (C) above, within which the mort- 
gagor was allowed to pay otY the interest, 
bearing portion of the mortgage and thus 
reduce the debt pro tunto is to bo com- 
puted from 2nd duly lOlH. and that as 
that period has not yet expired it is open 
to the. plaintiff, as the successor-in-iu- 
terest of the mortgagor, to repay, if ho 
so chooses, that amount {Ks. I,u00) to- 
gether ^vitn interest and compound in- 
terest at the stipulated rate, even though 
he is not yet entitled to redeem the 
mortgage. Mr. Mehr Chund contended 
that according to the plain reading 
of tlio deed this term of 20 years 
was to run from the date of the inort- 
mortgago and that in accordance with 
the conditions iuCls. (4) to (tJj, para, (C), 
this right became extinct at the expiry 
of the 24th year in 1911. It is no doubt 
true, that this is what was within the 
contemplation of the parties at the time 
of entering into the bargain, hut, as has 
been stated above, certain unforeseen 
circumstances supervened, with the re- 
sult that it was not till 2nd July 1918 
that the mortgagee was able to advance 
this part of the principal mortgage- 
money, and it was from that date that 
interest tliereon became chargeable. 

The right of the mortgagor to repay 
[this amount therefore could not possibly 
‘accrue before 2nd July 1918. It cannot 
be denied that the provision in the deed 
permitting the mortgagor to lighten his 
burden by piecemeal repayments had 
been made for his beneOt and was a 
necessary complement to the stipulation 
that this part of the principal mortgage, 
money was to boar interest and com- 
pound interest at certain specified rates. 
The intention clearly was that the two 


jirovisions were tube enforced simultane- 
ously, one for the beneht of the mort- 
gagee and the other for lint of the mort- 
gagor; and it would bo absurd to hold 
that in the changed civcr.mstances one of 
these provisions became operative from 
1918. wliile tlic otherhad been extinguish- 
ed seven years before it could be given 
effect to. Tlie contention of the appel- 
lants, if accepted, would reserve to the 
mortgagee the right to cliargo interest 
and conipound interest on 11s. I,.j00 from, 
the date of the advance, hut would deny 
to the mortgagor the concession express- 
ly given to iiim to reduce his liability by 
repaying the amount due within 20 years 
unconditionally and in the succeeding 
four years with certain penalties which 
arc set out in great detail in the deed. 
It is quite clear that the appellants wish 
to approbate and reprobate in the same 
breath ; they wish to pick and choose 
that which is beneficial to them and re- 
ject what is detrimental. This obvious- 
ly they cannot be allowed to do. There 
is no doubt that the two conditions are 
inter-dependent and are inextricably 
mixed up, and botli of them became ope- 
rative on the dale on which the mort. 
gagee actually paid the principal sum. 

I tlierefore hold in agroomont with the 
learned Subordinate Judge, that the ter- 
minus a <iuo of tlic term of 20 years men- 
tioned in Cl. (.3) of para. (C) above is 
2nd July lOlS and that it is open to the 
mortgagor or the plaiotilV as his succes- 
sor-in-interest, to take advantage of the 
concession allowed to him. 

The learned Subordinate Judge has 
held however that interest on this part 
of the niortgago-money ceased to run on 
13th March 1920, when the plaintiff, 
through his pleader, sent to defendants 
1 to 9 a cheque forlls, 7,872 with the 
forwarding letter. Ex. 1).3. lie has held 
that having regard to the stipulation in 
Cl. (3), para. (C) above, this was a valid 
"tender ” of the amount due on the in- 
terest-bearing portion of the mortgage- 
money, and as the defendants rejected it 
without any lawful excuse, the plaintiff 
is exonerated from liability for payment 
of interest and compound interest on 
Its l,.j00 from that date. A perusal of 
the forwarding letter shows that the sum 
of Its. 7,872 for which the cheque was 
sent, consisted of two items ; (l) Rupees 
0,037 being the amount which the plain- 
tiff then believed to be due on account 
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of the interest-bearing portion of the 
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mortgage, and (2) Es. 1,835 which the 
defendants-appellantshad paid to the se- 
cond mortgagees, Jowala Sahai and 
Dbera Mai, in accordance with the decree 
of the Chief Court passed in 1918, as the 
cost of improvements which the latter 
had effected during the currency of their 
mortgage. Before eonsideriog the legality 
of the tender ” it is necessary to clear 
the ground by referring to two matters on 
which there is no dispute between the par- 
ties. It is common ground that the amount 
actually due on 13th Marcli 192G on ac- 
count of the first item was Rs. 3,571 only 
and not R. 6,037, as seems to have been 
erroneously supposed by the plaintiff and 
his advisers, who had calculated interest 
from 1914 instead of 2ndJuIy 1918, when 
the prior mortgagees were actually paid 
off. Therefore, so far as- this item is con- 
cerned.the plaintiff had tendered a larger 
sum than was really due. As regards the 
second item both counsel are agreed that 
the tender was premature. It is conceded 
by Mr. Jagan Nath that the cost of im 
proyements was payable to the mortgagee 
at the time of redemption of the mort 
gage, and as the mortgage bad not become 
redeemable m 1926 the defendants were 

not bound to accept that amount at the 

time. It IS also to be noted that for pay. 

ment of the amount, believed to be due 

sent to 
0° these 

AAfl A question arises whether the 

■“ ‘“o 

not bound to accept. defendants wore 

, It is no doubt true that a tender to be 

m^e but in a medium different from" hat 
equjred by aw, the objeetiou to Zform 

p«»di; watd ,yiL tsrz ” r- 

11. Jagat Tarini v. Noba Gopal, (lOOTliTSTi^^’ 


where fclie English and Indian authorities 
are collected: see also 55 Bom 525 (12) ab 
p. 533. 50 M 1, J 255 U3) at p. 260 
and Halsbury's Laws of England, Vol. 
MI, p. 420. In the case before us, no, 
objection was raised at the time wheni 
the cheque was returned by the defen-,' 
dants, as to the medium in which the' 
tender was made, and therefore tlie ten-^ 
der cannot be held to be bad simply be- 
cause it was made by cheque and not in 
com or currency notes. Nor is there any 
force in objection (b). as the amount 
actually offered for the first item was 
nearly double of what was really due on 
the date on which the cheque was sent. 
The forwarding letter, Es. D. 3, makes it 
clear that the offer was made subject to 
accounts being taken at a later stage. It 
IS true that this letter is a long-winded 
document and contains some statements 
which the defendants did not and could 
not accept, but after making full allow- 
ances for this circumstance, it is quite 
clear that so far as this item is concerned 

T “under 

law. The calculations were, of course 
^correct, but the mistake was i„ 
of the appellants and not against 
them, and they can have no reasonable 

IT'r® The tender of 

more than what is due is, of course «ood 

seU y ■‘“thority is required for'^this 

reference may 
be made to 77 ER 232 ful mo ^ 

802 (15) and 45 I C CsfciG) ^ 


The third objection, however is more 


no tUUCi 
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it should be "unconditional." If the 
loffer is accompanied by a condition which 
^prevents it from being perfect or com- 
Iplete in itself, it cannot he regarded as 
lequivalent to payment, and the promisee 
is under no obligation to accept it (S. 38, 
Contract Act, and 69 I C 2<3 (li). I am, 
therefore, constrained to bold that the 
finding of the learned Subordinate Judge 
on this point is incorrect and that in- 
terest on this part of the consideration 
did not cease on 13th March 1926. But, 
as already stated, it is still open to the 
plaintiff to pay the amount due on this 
par: of the mortgage-money in accord- 
ance with the provisions of Cls. (iii) to 
(vi) of para. (C) and reduce the charge 
accordingly. 

The result of the foregoing discussion 
i.s that the only relief to which the plain- 
tiff is entitled in this suit is a declaration 
that be is entitled to reduce the mort- 
gage charge by paying off the interest- 
bearing portion of the mortgage-money 
within the period prescribed in the deed, 
as computed from 2nd July 1918. I 
would accordingly accept the defendants' 
appeal (Civil .\ppeal No. 344 of 192&),set 
aside the judgment and decree of the 
lower Court, and in lieu thereof pass a 
decree in favour of the plaintiff declaring 
that he is entitled to payoff the interest, 
bearing portion of the mortgage-money 
(Rs. 1.500) with interest at Re. 1 percent 
per mensem and compound interest with 
yearly rests, calculated from 2nd July 
1918, within a period of 20 years from 
that date and. failing that, within the 
succeeding four years in the manner and 
on the conditions mentioned in the mort- 
gage-deed (Ex. P. C.). The rest of the 
plaintiff’s claim is dismissed. Having 
regard to all the circumstances and parti- 
cularly the fact, that the appellants bad 
put forward an untenable claim for in- 
terest from 1887 to 1918, I would leave 
the parties to bear their own costs of 
this appeal. The costs of the suit shall 
be borne by the parties as ordered by 
the trial Court. 

Din Mohammed, J. — I agree. 

K.s. Appeal 625 of 1923 dismissed; 

Appeal 344 of 1928 accepted.^ 

17 Nat.^iD D.^s V. Abinash Chander. 1922 PC 
847=C9 I C 273 (P C). 
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.\GHA HaIDAP, j. 

Zlxini Lal and others — Appellants. 

V. 


Bari Doab Banh, Lid., Hoshiarpur — 
Respondent. 

Civil Misc. Appeal No. 610 of 1935. 
Decided on 10th October 1935, from 
decree of Dist. Judge, Hoshiarpur, 
D/- 29th January 1935. 

Insolvency — Practice — Intention is to be 
inferred from circumstances of each case— 
Person carrying on eictensive business dis* 
appearing in an unaccountable manner— In* 
tention to defeat creditors, within the mean* 
ing of S. 6 (d), Provincial Insolvency Act, is 
clear. 


The <]uc5tioQ of intention is always adifficiU 
one for Courts to decide and direct evidence io 
proof of intention is well uigb impossible. In- 
tention is a question of fact and bas to be in- 
ferred from tbe facts and circumstances of each 
case. [P 177 C 1) 

In tbe case of tbe debtors carrying ou at one 
time a fairly extensive business, to close tbeir 
place of business and leaving the locality in an 
unaccountable manner and taking up residence 
within tbe territories of a Native State are clear 
indications of an intention to defeat or delay 
creditors within tbe meaning of S. G (d). Pro- 
vincial Insolvency Act. [P 177 C IJ 


Qahul Chand — for Appellant. 

Achliru Earn — for Respondeat. 

Judgment. — A petition was made ori- 
gioally by the Bari Doab Bank, Limited, 
Hoshiarpur, against Muni Lal and others 
for their adjudication as insolvents. 
There were other creditors, who ^ere 
impleaded as parties in that application. 
The Bank entered into a compromise 
with the debtors and obtained a transfer 
of some house property in their favour. 
They did not press the application. 
Other creditors however applied to car^ 
on the insolvency proceedings against 
debtors. A number of points were raised 
and formed the subject-matter of a long 
bead-roll of issues. The District Judge 
recorded findings on these issues and 
came to the conclusion that the petition- 
ing creditors had made out a case for an 
order of adjudication. He therefore 
allowed the application and Di^de an 
order of adjudication and passed otter 
incidental orders. The debtors have 
come up to this Court 
their learned counsel has challeng . 
findings of the Court below ““ 
and (vi). His argument is that, - 
reaard to the evidence on the recor . 


there was no 


proof of any intent to 
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defeat or delay the creditors within the 
meaning of S. 6 (d) (ii) and (iii), Provin- 
cial Insolvency Act. 

The question of intention is always a 
difficult one for Courts to decide and 
direct evidence in proof of intention is 
well nigh impossible. Intention is a 
question of fact and has to be inferred 
from the facts and circumstances of each 
case. The debtors appear to have been 
carrying on at one time a fairly extensive 
business. For such people to close their 
place of business and leaving the locality 
in an unaccountable manner and taking 
residence within the territories of a 
Native State are clear indications of an 
intention to defeat or delay creditors 
within the meaning of S, 6 (d), Provin- 
cial Insolvency Act. No other point has 
been argued by the learned counsel for 
the appellants. The appeal therefore 
fails and is dismissed with costs. 

B.D./r.k. Appeal dismissed. 
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Backet, J. 

M unicipal Committeei Amritsar — 
Defendant — Petitioner. 

V, 

Nanak Chand — Plaintiff — Opposite 
Party. 

C'Pl KevD. No. 303 of 1935, Decided 
1935, from decree of Judge, 
omall Cause Court, Amritsar, D/- 5tb 
March 1935. 

(I93n “s 0»«cer) Act 

S. 6 (2). (4) — Contract for put- 
ting up pott» on wall affacti immoveable 

wncUoiTof CormlUer'* without 

>h. W.U 

breaking the contract or use it lor the same 
purpose itself. A poster fixed to a wall cannot 

S^173Twft?p‘‘® - encroachmeuL 

Municipal Act, deals with 
moveable encroachments in the street wkiaIs 

as no legal right to lease out a wall enn^A 
Wongmg to the Oommitteo foe the purpos^of 

-nct4'Tthi 

Dew iia; iStwftnei,— for Oppoaite Party 
ft The plaintiff entered into 

tha M Executivo Officer 0° 


the nse of a wall of a building belonging 
to the Committee for the purpose of 
affixing posters thereto. The contract 
was cancelled and the plaintiff sues the 
Committee for damages. The only ques- 
tion which calls for decision is whether 
a contract of this nature is a contract 
affecting the immoveable property so as 
to bring it within the scope of S. 6 (2) 
and (4), Punjab Municipal (Executive 
Officer) Act, 1931. If it is a contract 
affecting immoveable property it must be 
sanctioned by the Committee, drawn up 
in writing, and sealed with the common 
seal of the Committee. No sanction was 
obtained in the present case, either 
before or after the contract was made by 
the Executive Officer so that the con- 
tract will not be binding upon the Com- 
mittee if it is one affecting immoveable 
property. 

The learned Judge of the Small Cause 

Court has taken the view that the con. 

tract is not one affecting immoveable 
property and has granted the plaintiff a 
decree. The question is merely one of 
interpretation, and it seems to me that 
the contract for the use of a wall for the 
purpose of affixing posters thereto is one 
which affects immoveable property. The 
Committee could not, for example, demo- 
lish the wall without breaking the con- 
tract or use it for the same purpose 
®“2gostion has been made that 
the affixing of posters is an act which 
falls under S. 173 (l) (a). Punjab Muni, 
cipal .\ct, 1911, which deals with the 
grant of permission to place moveable 
encroachments in a public street. But 

I do not think that a poster affixed to a 

wall can be regarded as a moveable en 
oroachment. S. 173 (l) (a) deals with 
moveable encroachments in the street 
which would continue to remain as they 

II been pulled 

?w“;i P ^ opinion. 

that the Executive Officer had no legal 
right to lease out a wall space belonging 
to the Committee for the purpose of 

affixing posters without the sanction of 

ooDtract on 

Si 5 based is not oue by 

which the Committee is bound. I accept 
the petition for revision and dismiss the 

uic. iQ the peculiar ciroumatances of 
the case the parties are left to bear their 
own Costs. 

B.dVr.k. Petition accepted. 
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Bhide and Currie, JJ. 

Lachhman Das — Defenc^ant — Appel- 
lant. 

V. 

Ainrik Singh — Plaintiff — Respondent. 

Second Appeal Jso. 24 of 1932, Decided 
on 28th October 193o, from decree of 
Dist. Judge, Gurdasimr, D’- 24th August 
1931. 

Custom (Punjab) — Succession — Randhawa 
Jat — Village Khunda District Gurdaspur — 
Son formally adopted can succeed colla- 
terally. 

All adopted $od of a cbildleBs Raodbiwa Jat 
of village Khunda* in the and District 

Gurdaspur, who has been formally adopted* can 
succeed collatorallv in the adoptive family: 
192-2 Lah 105; I' D 1887 and 181 P B 1889. 
Rt/. [P 178 C 1] 

Badri Das and Vishnu Dull — for Aj)- 
pellunt. 

Mehr Chand Mahajan and Pal 

Gandhi — for Bespoodent. 

Bhide* J. — The only point for decision 
in this second appeal is : 

^VLctbe^ an adopted sou of a childless Rand* 
lhasva Jal of villago Khunda, in tbo Tabsil and 
iDistrict of Gurda^pur* who has been formally 
jadopted. can succeed collaterally in the adop- 
(live family ? 

Tbo learned District Judge decided 
this point in the aOirmative, but has 
granted a certificate under S. 41, Punjab 
Courts Act, on the above point for the 
purpose of this appeal. In view of the 
wording of the certificate and the findings 
of fact of the learned District Judge it 
must, I think, be assumed for the purpose 
of this appeal that there has been a 
'‘formal’' adoption in this case. The 
learned counsel for tl)e appellants urged 
that the custom governing tlie parties 
does not permit any formal adoption and 
that it is not open to an individual to 
change the effect of an adoption merely 
by making the adoption ‘formal * But 
this position does not appear to have been 
specifically taken up in the Court below 
(vide issues), and there is besides no 
certificate on the Question of the exis- 
tence of the custom. Although custo- 
mary appointment of an heir is the usual 
form of adoption in the Punjab there 
are reported cases in which it has been 
found that the adoption was of a formal 
character* i.o., the relationship created 
was not merely personal, but it was in- 
tended that the adopted son should be 
transplanted into the adoptive family as 
in the case of an adoption under Hindu 
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law. It was held in 3 Lah 17 (l) 
the main test of a ‘formal adoption' under 
custom is the intention to take out the 
boy out of his natural family and intro- 
duce liiro into the adopter’s family as his 
natural son. In the present case the 
will of Kirpal Singh in pursuance of 
which the plaintiff was adopted shows 
that tl)is was the intention and this is 
also the finding of the learned District 
Judge which must be taken as final. In 
84 B R 1887 (2) it was held that where 
the intention to make a complete change 
of family is manifested, the right of colla- 
teral succession may be presumed to exist 
till the contrary is shown. To the same 
effect is the rule as stated in para 49, 
Eattigan’s Digest of Customary Law. 

On the findings arrived at by tlie lear- 
ned District Judge, therefore, the pre- 
sumption was in favour of the existence 
of the right of the adopted son to succeed 
collaterally. The riwaj-i-am does not deal 
with the question specifically but so far 
as it goes it seems to be in favour of the 
plaintiff-respondent who claims to be the 
adopted son. It appears that at the time 
of the preparation of the latest Customary 
law of the Gurdaspur District no direct 
question as regards the right of an adop- 
ted son to succeed collaterally was asked, 
but the author has noted 15 mutations of 
collateral succession which were dis- 
covered, while none was found in which 
an adopted son was superceded as regards 
collateral succession (vide p. 44 of the 
Customary’ law of the Gurdaspur District, 
1913). The mutations relate to different 
tribes of the district, including Hindu 
Jats. In the present case four other in- 
stances have been produced on behalf of 
the adopted son. One of these instances 
relates to Jats. As against these instances 
the appellants have relied only on one 
instance, viz., the case reported as 181 
P R 1889 (3). 

These instances appear to be cases of 
ordinary customary appointment of ao 
heir. ^Yben. however, collateral succes- 
sion has been allowed even in tbo case o 
such adoption in the district, the pre- 
sumption in favour of such succession m 
the case of a ‘formal’ adoption would b 
still stronger. On the material on tae 

1. Wnryaman v. Kanshi Bam 1022 Lab 105=66 

2 . UtursTn6b'v.'wa.irSmgh (1887) 84 PB 

3. Bit Singh v. Lana Singh (1889) 181 P R 1®®®' 
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present record, I see do good reason to 
dissent from the conclusiOD reached by 
the learned District; Judge and Tvould 
dismiss the appeal with costs. 

Currie, J. — I agree. 

B.D./b.k, Appeal dismissed. 
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Addison and Abdcl Eashid, JJ. 

Fasal Ahmad and others — Defendants 
— Appellants. 

V. 

Tola Ram Sinoh — Plaintiff and others 
— Defendants — Eespondents. 

First Appeal No. 2U4 of 1934, Decided 
on 11th October 1935, from preliminary 
decree of Sub-Judge, First Class, Camp, 
bellpur, D/. 30th July 1934. 

Court-fee*— Appeal against mortgage dc- 
crce-Appellant praying for declaration that 
he u agriculturist— Appeal cannot be against 
one finding but should be against whole de- 
«^««*^Courl-fee stamp on memorandum of 
appeal should be under Art. 1, Seb, 1, Court- 
fees Act. 

A mortgage decree under 0. 34, B. 4, was 
passed against the defeodanb who was held to 
be anon-agriciilturist. The defendant claimed 
that he belonged to an agricultural tribe. Court 
held against such contention. Defendant ap- 
pea cd against the decision claiming that he be 
declaMd an agricnltumt. On the appeal he 
paid a Conrt-fee stamp of Rs. 10 only. It was 
contended that he should be made to pay 
ad valoTem Court-fee stamp on the appeal; ^ 

defendant bad no right to 
come np in appal to the High Court merely to 

lot snif him T.® which did 

wal «“Petent to him to ap- 

peal only against a decree. Under these cir- 

Sr 55? Court-fee stamp 

1926 Lah 408 ; 30 kad g'e (FR) Sd 37 914 ' 

Approved. [P 179 0 2 ; ? WO 0 2 ) 

for -ra.- 

Abdul Rashid. J. - This appeal has 
^sen pat of ao action brought by Tol 

Ahmad and 

Others, for recovery of Es. 11 4 fin ik n 
pnnoipal, interest and compound interest' 

’’ ““3 6i of 

CampbeUpur on foot of certain mortgaaea 
exeonted by Fazal Ahmad, defendant 1 7n 

ZZ It stated in 

defendant 1 was a Lobar. 
Tarkhan by caste. Defendant 1 pleaded 


inter alia, that he belonged to a notified 
agricultaral tribe being an Awan by caste, 
while the plaintiff was a non-agricultu- 
rist ; that the plaintiff was not entitled 
to get a decree for the sale of the mort- 
gaged land nnder 0. 31, R. 4, Civil P. C., 
but that the defendant had no objection 
to a money decree for Es. 6,615 and rea- 
sonable interest being passed against him. 
The trial Court framed eleven issues, but 
for the purposes of this appeal it is neces- 
sary to refer only to two issues which 
run as follows : 

(10) Whether defend.-int, Faz.il Ahmad, is a 
member of an agricultural tribe and plaintifi 
cannot, therefore, get a decree for the silo of 
the land besides the sites of the houses and 
shops on the land and besides the houses and 
shops ? Onus on defendant Fazal Ahmad. 

(11) Whether the houses and shops and the 
sites Underneath them referred to in issue 
No. 10 fall within the definition of land .and 
plaintiff cannot get a decree for sale as regards 
them also ? Onus on defendants. 

The trial Court held that defeudaut 1, 
is a Lohar-Tarkhau by caste and that he 
has failed to prove that he is an Awan, 
or that he belongs to any other tribe 
notified as an agricultural tribe in the 
CampbeUpur District. It was further 
held that the land under the houses and 
the shops could not be regarded as land 
wtthin the purview of the Alienation of 
Land Act. As a result of this finding the 
, plaintiff was granted a preliminary de- 
cree for Es. 11,460-15.0 together with 
costs and future interest realisable by the 
sale of the mortgaged property under 
0. 34, R. 4, Cml P. C. Against this de- 

cree defendant 1 and his two brothers 

have preferred an appeal to this Court. 

The memorandum of appeal presented by 

Mr. Barkat Ah contains the followin® 
prayer : *» 

A Court-fee of Rs. 10 was paid so far 
as the prayer for being declared Awans 
WM concerned .and ad valorem Court-fee 
was paid on Rs. 1,350 so far as the 
pmyer for the disallowance of interest 
WM concerned. At the hearing a preli- 
minary objection was taken on behalf of 
the respondent that there has been no 

ought to bear an ad valorem Court-fee 
tamp on the total decretal amount or, if 

thanS/^^? mortgaged property is less 
fWw amount, then ad valorem 

Court-fee stamp on the value of the pro- 
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perfcy. It was argued by tho learned 
counsel for the respondent that the ob- 
ject of the appeal was to save tho liypo- 
thecaied property from being sold in 
execution of the decree, and that it was 
not competent to the appellant in appeal 
merely to ask for a linding that he be de- 
clared to be an Awan. Iteference was 
made in this connexion to a Division 
Bench ruling of this Court reported as 
7 Lah 215 (1). In tliat case the plaintiff 
sued his original vendees and subsequent 
transferees for the lialance of the price of 
a bouse and shop which he liad sold, and 
obtained a decree under which he was en- 
titled to realise a portion of the decretal 
amount by sale of the sliop of which 
defendant .1 was the last transferee. .1 
appealed against so much of the decree 
as rendered bis principal liable and 
sought that he should be released from 
the decree. It was held in that case 
that the proper stamp for the purposes 
of Court-fee on the appeal was one ad 
valorem on the value of the decree not 
exceeding however tlie value of the shop. 
It was held in a Full Bench ruling of the 
Madras High Court reported as 30 Mad 
06 (2), that where the appellant in an 
appeal against a mortgage decree does 
not dispute the amount decreed but 
raises the question of the liability of 
certain properties for the decretal 
amount, the value of the appeal for the 
purposes of court-fee under Art. 1. 
Sell. 1. Court-fees Act, is the value of 
such property when such value is less 
than the amount decreed, and when such 
value exceeds the amount decreed, such 
decretal amount. The Calcutta High 
Court in 37 Cal 914 (3) held that where 
the appellant in an appeal against a 
mortgage decree does not dispute the 
amount decreed but raises tho question 
of the liability of certain properties, the 
value of the appeal for the purposes of 
Court-foe is the value of such property. 
Sell. 2, Art. 17, Cl. (6), Court-fees Act 
has no application to such a case. The 
Patna High Court and tho Court of the 
Judicial Commissioner at Nagpur have 
also taken the same view. 

The learned counsel for the appellants 
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contended that his main object io appeal 
was to get a finding from this Court that 
he was a member of a notified agricul. 
tural tribe, being an Awan, and that if 
he succeeded in getting this finding oi a 
declaration to this effect bis land would 
not he liable to be sold in execution of the 
mortgage decree in view of the provisions 
of S. If), Alienation of Land Act. The 
learned counsel submitted that he could 
ignore the mortgage decree if he sue- 
ceeded in establishing in appeal that be 
was a member of an agricultural tribe. 
Reliance was placed by him on a Division 
Rench ruling of this Court reported as 
34 P L R 523 (4), where is was held that 
under S. 16. Punjab Alienation of Land 
.\ot. the land belonging to a menaber of 
an agricultural tribe could not be sold in 
execution even though a decree had been 
obtained by the mortgagee for sale of 
such land on the foot of a mortgage. It 
was further urged that the prayer of the 
appellant to the effect that the lands 
cannot be sold in execution was a mere 
surplusage and that the effective portion 
of the prayer was that a finding may be 
given that the appellant was an Awan. 
Reference was made in this connexion to 
3 Pat 795 (5) and 3'2 P L R 854 (6). 

It appears to me that the authorities 
relied upon by the appellant’s counsel 
are of no assistance in tliis case. The 
appellant has no right to come up in ap- 
peal to this Court merely to get rid of a 
finding of the trial Court which does not 
suit him. It is competent to him to ap- 
peal only against a decree, and the decree 
makes the mortgaged property liable to 
sale. In substance therefore he is chal- 
lenging the mortgage decree and praying 
that a simple money decree might be 
passed against him. Under these circum- 
stances the authorities relied upon by 
the learned counsel for the respondent 
are fully applicable to the facts of the 
present case. I would therefore hold that 
apart from the appeal relating to inter- 
est there is no proper appeal before this 
Court. The decretal amount of Rupees 
11.460-15-0 consists of Rs. 7.000 on ac- 
count of principal and Rs. 4,460-15-0 on 
account of interest. Tho prayer of 


1. Atma Singli v. Nathu ninl. 1926 Lah 40$= 

Oo I C Lah 215=27 P L R 412. 

2. Ram Kridhua Bedtly v. KotlaRodUv, {1907) 

30 Mad M L J 45$ (F b). 

3. Jaga) Pcr.shad Sinfib v. Parbhu Narain, 37 
CaJ 014=8 1 C 1145. 


aakar Das t Roshan Dio. 1933 Lab 397 
41 I C 634=34 P L R 523. 
ahabir Prasad v. Shyam Pebari Singbi 
*at 41=80 1C 665=3 Pat 795=6PLT82. 
lidaval V. Narain Das, 1932 Lab 127-13^ 
C 270=32 P L R 854. 
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appellant is that the amount of interest 
may be reduced by Bs. 1,350. He bas 
paid ad valorem Court-fee on this amount. 
The learned counsel for the respondent 
has agreed to give up interest to the 
extent of Bs. 1,350. The decretal amount 
will therefore be reduced by the sum of 
Bs. 1,350. The cross-objections with res- 
pect to future interest have also been given 
up by the learned counsel for the respon- 
dent. For the reasons given above, I 
would accept the appeal only in so far as 
to reduce the decretal amount by Bupees 
1,350, and dismiss the appeal in all other 
respects. The cross-objections will also 
stand dismissed without costs. I would 
award the respondent half of his appel- 
late Costs in this Court. 

Addison, J. — I agree. 

B.d./r.K. Order accordingly. 
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Jai Lal, J. 

Soshan Lal — Decree. bolder Appel- 

lant. 


Shiv Das Mai — Judgment-debtor am 
another Dectee-holder— Respondents. 

Misc. First Appeal No. 9i5 of l93c 
Decided on 14tb November 1935, fror 
order of Sub-Judge, 1st Class, Lahore 
D/. 8th April 1935. 

Rateable Diitribution— Decree-holder pur 
chaier— Entire decree eatisfied by bid an< 
excel* paid by him in Court— Another de 
cree-holder of *ame judgment-debtor apply 
ing for rateable diitribulion after auctioi 
but before excel* depo*ited-Court boldini 

im entitled to *hare— Order held p«isse< 
under 73 end nol under S. 47* Civil P C 
hence nol eppealeble. 

a decree-holder purchased the property o 
his judgment-deotor in execution of bis decree 
By the amount of his bid the entire amount o 
his decree was satisded and he paid into Coun 
the excess of the bid over the decretal amount 

excess amoum 

was doposited in Court or the auction salo con 
firmed another decree-holder of the same judg 
ment-deblor made an application for a rateabl. 
share in tbe assets to be realised in executiot 

decree-holder. Th< 
Court held that he was entitled to a rateabh 

share in the full price : 

i. Court must b< 

aeemed to have been passed only under S. 73 

umi e. 0.. and not under 8. 47 of the Coda 
ana consequently no appeal lay : 1988 Lah 802 

[P 181 0,2] 

Aohhru Sam — for Appellant. 

Tirath Sam — for Bespondents. 


Judgment. — The dispute in this case 
is between two rival decree-holders 
against the same judgment-debtor. The 
appellant in execution of bis decree applied 
for the attachment and sale of the pro- 
perty of the judgment. debtor and pur. 
chased the property himself at a Court 
auction. By tbe amount of bis bid the 
entire decree in his favour was satisBed 
and he paid in Court only tbe'excess over 
the decretal amount, i. e., the difference 
between the decretal amount and the| 
amount of his bid. In the meantime how.j 
ever after the auction had taken place 
but before tbe amount had been paid in 
Court or tbe auction-sale had been con- 
firmed, the respondent made an applica. 
tion for a rateable share in the assets to 
be realised in execution of tbe decree of 
the appellant. On the above facts the 
Court below bas held that tbe respon- 
dent is entitled to a rateable share. This 
order was passed under S. 73, Civil P. C. 
-An objection is taken on appeal by the 
respondent that no appeal lies. It is con- 
ceded by tbe appellant’s counsel that no 
appeal lies from an order passed under 
S. 73, Civil P. C., but he contends, rely- 
ing upon 1935 Lab 302 (1), that in the 
present case the order must be deemed 
to have been passed also under S. 47, Civil 
P. C, The facts of 1935 Lab 302 (l), how. 
ever, are distinguishable. 

Id that case the decree of the decree, 
holder, who bad first attached and pur- 
chased the property in execution of his 
decree bad been recorded as satisfied and 
it was after this that an application was 
made by a rival decree.holder for a rate- 
able share and the first decree.holder 
was directed to refund the money in 
Court. It was held that in such a case 
the judgment-debtor is interested as he 
18 materially affected by the order and 
therefore an appeal lies. I hold therefore 
that the order m the present case must 
be deemed to have been passed only un- 

1 - “'mP ^“^-Consequently no appeal 
iies. The legal point involved is not so 
clear and is arguable. I am not therefore 
prepared to treat the memorandum of 
awe&l as an application for revision in 
he present case. The parties must settle 
heir dispute in a regular suit, if so 
advised. I dismiss this appeal with costs. 

S.R./R.K. Appeal d ismissed. 
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Backet, J. 

Municipal Covimittcey Amritsar— 
feiidant — Appellant. 

V. 

Mt, Gujri — Plaintiff — BespoDdent. 

Second appeal No. 804 of 1935, Decid- 
ed on lUth July 1935, from decree of 
Senior Sub-Judge, Amritsar, D/- 1st 
February 1935. 

Punjftb Municipal Act (1911), S. 172— 
Municipality entitled to remove encroach- 
ment built without permission — No appli- 
cability of Art. )46-A, Limitation Act. toacts 
of removing encroachment — Aggrieved parly 
can bring suit for damages and not for in- 
junction. 

Section 172, Punjab Municipal Act, gives a 
statutory right to Municipal Committees in the 
Punjab to remove any encroachment erected 
without permission, and there is do limitatioo, 
in point of time, except that compensation must 
bo paid if the structure is more than three 
years old. The exercise of a Committee's right 
under this section is not the same as the in* 
stitutlon of a suit for possession; and operation 
of Art. IIG'A, Liniitatiou Act, is limited to such 
suits. The remedy of an aggrieved party for the 
unlawful rcmovtil of a projection by a local 
authority is a ^^uit for compensation and not a 
suit for injunction: 1922 Ul.Dweiif.; 1025 
Mad G4 and 4 JC 828, FoU.\ 1010 Cal 807, 
Bistvvj. [P 183 C 1 ) 

Shamair Chand and Sham Das — for 
Appellant. 

G, li. Khaiina — for Respondent. 

Judgment. — A thara for some years 
past existed outside the plaintiff's house 
in Amritsar. The Municipal Committee, 
for the purpose of constructing a drain 
along the side of the street has removed 
this thara without the consent of the 
plaintiQ. The plaintiff sues foran injunc- 
tion to compel the Municipal Committee 
to restore the thara, alleging that she had 
been the owner of the site under the 
thara for the last 100 years. The Com- 
mittee relies on the fact that the struc- 
ture projects beyond the building line of 
the street and that the Committee has a 
statutory powerto remove encroachments 
on the street either under S. 172 or 175 
Municipal Act, subject to payment of 
compensation. The trial Court dismissed 
the plaintiff's suit, holding that the plain- 
tiff had failed to prove that she was the 
owner of the site under the thara. On 
appeal, the Senior Subordinate Judge 
held that the plaintiff had acquired a 
prescriptive right in the thara which had 
existed at least since 1896 and that the 


of removal, even if it was in fact the 
owner of the site. The plaintiff's snit has 
been decreed, and the Committee has 
instituted a second appeal. There is no 
proof that the plaintiff' ever acquired any 
title in the site under the thara, other, 
wise than by prescription, and no pro. 
jection is shown in a plan of 1883, which 
has been produced from Municipal re- 
cords and was prepared by the City 
Engineer of that time. The first indica. 
tion of the existence of the thara occurs 
in 1896. Many Municipal records were 
destroyed by fire in 1919, so that it is 
impossible to say whether the thara was 
built with the permission of the Com- 
znittee-or not. 


For the plaintiff’s prescriptive title 
reliance is placed on .\rt. 146..A., Indian 
Limitation Act. This provides that a suit 
by a local authority for the possession of 
any part of a public street from which it 
lias been dispossessed must be brought 
within 30 years from the date of dispos. 
session. The trial Court took the view 
that the mere erection of a thara or a 
small platform at the side of the street 
does not amoupt to dispossession of the 
Committee, and 1 am not sure that this 
view is not the correct one. It is noto- 
rious that house-holdcrsand shop-keepers 
in this part of the country regard them- 
selves as entitled to make use of public 
streets for the purpose of improving the 
means of access to their houses or shops. 
Sometimes the consent of the local autho- 
rity is obtained and sometimes it is taken 
for granted; but in either case it is 
doubtful whether the erection of a small 
projection on the street, without enclo- 
sure or roof, is intended as an assertion 
of ownership over the site or is meant to 
oust the Committee from its right of con- 
structing drains along the side of the 
street or to prevent it from performing 
the various duties which the maintenance 
of the public streets entails. It is un- 
necessary to pursue this question further 
however since it has been held that the 
Municipal Committee does not lose its 
statutory right of removing encroach- 
ments from the site of the streets through 
the acquisition of prescriptive right to 
resist a suit of the. class mentioned under 
Art. 1-16-A. It is true that a different 
view was taken in 46 Bom 335 (1), hut 

1. ..tbaji Bagho v. Municipality of Jalgaoj* 

Bom 111=64 I C 202=46 Bom 335=23 Bom 


Committee had lost the statutory right L R 102S. 
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this decision merely followed an earlier 
judgment of the same Court, which was 
considered to be binding, and one of the 
judgments delivered in that case gives 
reasons for doubting the correctness of 
the earlier judgment. 

The view that a Municipal Committee 
does not necessarily lose its statutory 
right owing to the provisions of Art. 146- A 
was taken in 81 I C 894 (2) in which a 
number of earlier decisions were discuss- 
ed, and with this decision I respectfully 
agree. S. 172, Punjab Municipal Act, gives 
ja statutory right to Municipal Committees 
in the Punjab to remove any encroach- 
meat erected without permission, and 
there is no limitation in point of time, 
except that compensation must be paid 
if the structure is more than three years 
old. The exercise of a Committee's right 
under this section is not the same as the 
institution of a suit for possession and 
the operation of Art. 146-A is limited to 
such suits. 49 I C 93 (3) has been cited 
on behalf of the plaintiff, but it is not of 
assistance, since it was held that the 
Local Municipal Act did not apply to the 
structure in dispute. It has been further 
held in 4 I C 823 (4) that the remedy of 
an aggrieved party for 'the unlawful re- 
moral of a projection by a local autho* 
jfity is a suit for compensation and not a 
^uit for injunction and this rule appears 
’applicable iu the present case, as it does 
not appear that theMunicipal Committee 
made any tender of compensation before 
the structure was removed. Under 0. 41, 
R. 25, Civil P. 0., I remand the suit to 
the trial Court for the assessment of the 
compensation to which the plaintiff is 
entitled. Return to be made in four 
months; ten days for objections. 
b.b./k.k. remanded. 

2. Public Prosecutor v. Varadarajulu Naidu 

1925 Mad 61=s81 1 0 894=25 Cr L J 1070= 
47 Mad 716=47 M L J 470. 

3. Ashutosh Sadukhan v. Corporation of Cah 
cutta, lOlOCal 807=49 I 093=280 LJ 494. 

4. Motho Achayya Garu v. Unnicipal Couuoil of 

Ellore, (1909) 4 1 0 828. • 
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Tbk Chand and Agha Haidar, JJ. 

Mt. Slohammad Sultan Begam— Plain* 
tiff — Appellant. 

... V. 

Saraj^d^Din Ahmad — Defendant- 
Respondent. 

First Appeal No. 2217 of 1929, Decided 
on 29th June 1934. 


(a) Practice— Evidence — Certain question 
put to witness objected to by other side— 
Court should record such question and give 
its ruling whether it is allowed or disallowed 
—It cannot allow it subject to objection. 

Where the counsel for the plaintif! objected 
to a certain question being put to the witness 
by the defendant's connsel and the Judge al* 
lowed this question to be put ^subject to objec* 
lion:* 

Held: that the proper course for the Court to 
follow in such cases was to allow the question to 
be recorded and then to give its ruling whether 
such question is allowed or disallowed. [P 185 C 2] 

(b) Practice— Evidence— Trial Judge should 
see that scandalous matters are not intro* 
duced into record unless they are relevant 
for proper decision of case. 

The trial Judge is not a mere automaton, 
but is supposed intelligently to control the 
conduct of the cases in his Court and it is one 
of his important functions to see that scandal* 
ous matters are not introlacdd into the record 
unless they are relevant for the proper decision 
of the case. [P 185 C 2] 

(c) Precedents— Judge is bound to follow 
Privy Council ruling — He cannot follow rul* 
ing of his own High Court in preference to 
Privy Council ruling even though High 
Court ruling is given subsequent to Privy 
Council ruling. 

It is open tea Judge not to roly upon the 
Privy Council case on the ground that it is in* 
applic.able; but be is hopelessly in error when 
he refuses to follow it because it is of a date 
auterior to his High Court ruling and that bo is 
bound to follow High Court ruling in preference 
to the judgment of the Privy Council. [P 186 0 1] 

(d) Mahomedan Law — Dower — Onus of 
proving that dower publicly announced was 
not intended to be paid lies on person assert* 
ing it. 

The onus of proving that the amount of dower 
publicly announced w.as never intended to be 
paid and that only the smaller amount sottlod 
in private was ci^igible would of course be ou the 
party making the allegation of the fictitious 
nature of the dower. [p ISO C 2 ] 

(e) Mahomedan Law — Dower — Settled 
dower miist be paid -*Tfaat such amount is 
large or beyond means of husband is no 
reason for decreeing suit for smaller sum. 

The settled dower must be paid and the fact 
that the bridegroom has neither the present 
means nor expectations to pay the amount of 
dower or that the amount is inordinately large 
is no reason whatsoever for the Courts to :docroo 
the suit for a smaller sum : 2 All 573 [F B), 
and 21 All 17, Bel. on. [P 186 C 2 P 187 0 1] 

(f) Evidence Act (1872), S. 92- Suit for 

amount mentioned in kabinnama— 
Defendant pleading that writing was mere 
sham and was not agreement betvreen parties 
—Oral evidence to prove such plea— (Per 
Agha Baidaty J,)— Is not admissible (Per Teh 
Chandt /.)—It is admissible. 

In a suit for dower the plain tif! roliod on a 
kabin name in which the dower amount was 
mentioned bat the defendant pleaded that the 
writing was a mere sham and that the amount 
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inoDtioned tliorein, Nvas nominal and that no 
elTect should be ciren to it: 

Held. Per Aoha Jlaider, J. — Oral evidence to 
prove such plea was not admissible as S. 9*2. is 
a bar: 1933 p C ITS and *22 .1// 149 (P Cl Pel 
ON. CP 1S3 C 2] 

Held: PiitTck Chand, J. — S. 92 was no tar 
as S- 9*2 operates a> a bar only when oral evi- 
dence is sought to be led to vary or modify the 
terms of an agreement, but that oral evilcuce 
is admissible to prove that the agreement in 
writing was not au agreement at all, but was 
onlv a sham and was not intended to be opera* 
tive: 22 Ail 149 {PC) and 1933 P C 179 Ifistino ', 
1927 i'2'2 ExpLiCase laxc rcvieiced (Pl9lCl] 

(g) Mabomedan Law — Dower— Merely be* 
cause claim for dower has not formed sub* 
ject'matter of suit, right to recover cannot 
be said as not existing. 

Though the claim for dower has not formed 
the suLjccl*mattcr of a suit in a law Court or 
the dcQuand for its payment has not been made 
by the wife in the majority of ca.^es, it does not 
follow that a right to recover it does not exist: 
123 P P 1S90, [P ISS C 2] 

(b) Mabomedan Law — Dower — Suit for 
dower — Mere fact that widow does not go 
into witness box is not circumstance against 
her. 

If the widow in a suit for dower docs not 
eater into the witnes'i box to prove her dower, 
this ought not to be treated as a circumstance 
against her, since Mabomedan ladie« are rcluc* 
taut to give evidence: 19 Cal 6^0 [P C), Poll. 

CP 199 0 1) 

(i) Practice — Duty of Court — Court must 
administer law as it stands. 

A Court of justice ban to administer tbc law 
as it stands and if the public arc dissaiisbcd 
with that Uw, ic is open to them to have it 
altered by legislation. (P 189 C 2] 

Shuja.ud-Din and Mohammad Monier 
— for Appellant. 

Mehr Chand ^dahajan and J. L. 
Kaimr — for Respondent. 

Agha Haidar. J. — This appeal arises 
out of an administriation suit in which 
the plaiutiff claimed a sum of Rs. 50,000 
out of tlie estate of one Nawab Shujaud- 
din Ahmad, deceased, as her dower debt. 
The Subordinate Judt;e, First Class, Delhi, 
decreed the suit totheeslent of Rs, 10,000 
only and passed the usual decree under 
0. 20. R. 13, Civil P. C. The plaiutilT has 
preferred the present appeal to this Court 
in respect of the claim for Rs. 40,000 
which has been disallowed- The plaintiff 
came into the Court on the allegation 
that she was the widow of Nawab Shuja- 
uddin Ahmad, the deceased brother of 
the defendant, who died on lOlh April 
1028, and that the parties were the heirs 
of the deceased according to Mabomedan 
law. After enumerating the properties 
left by the deceased, the plaintiff alleged 
that the deceased owed a sum of Rupees 
H lac to hjr on account of her dower 
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debt, but she was suing for a sum of 
Rs. 50,000 only, as the assets of the 
deceased were not sufficient to satisfy any 
larger amount. The plaintiff further 
alleged that she was in possession of pro- 
perties (a), (b) and (c) as detailed in 
para.- 2 of the plaint by virtue of her 
dower debt since the lifetime of the 
deceased, claiming her lien on the said 
property, and that the rest of the pro- 
perty was in the possession of the defen- 
dant. She also claimed that the plaintiff, 
as the widow and heir of the deceased, 
was entitled to one-fourth share of the 
property left by him, after the payment 
of the debts. She prayed that a decree 
for the administration of the property 
left by the deceased, Nawab Shujauddin 
Abroad, may be passed in her favour, 
that the administration may be carried 
out through or under the instructions of 
the Court and that a decree for partition 
of tlie property to the extent of one- 
fourth share after the payment of the 
debts due by the deceased may be passed 
in her favour against the defendant. 

The defendant admitted tlie factum of 
the death of Nawab Shujauddin Ahmad 
but denied the rest of the allegations. 
He controverted theallegationscontained 
in para. 5 of the plaint by raising the 
plea that tlie plaintiff, on account of her 
relationship, came to the residential 
house of the deceased at the time of bis 
death like other guests and, being in 
collusion with certain other persons who 
wanted to misappropriate the property 
of the deceased, gave herself out as the 
widow of Nawab Shujauddin Ahmad. He 
further pleaded that he was in lawful 
possession of the entire property left by 
the deceased. It would thus appear that 
in the written statement the defendant 
merely denied the status of the plaintiff 
as tho widow of his deceased brother, 
and therefore logically enough, repu- 
diated her claim to the amount of the 
dower. On 12tli December 1928, the 
defendant's pleader made a statement 
before the Court emphasizing that the 
plaintiff was not tho widow of Nawab 
Shujauddin Ahmad and that, even if it 
was held that she was the widow and 
her dower had been fixed at Rs. ll lac, 
liis contention was that it was fictitious 
and the plaintiff therefore was entitled 
only to “proper dower " which, under 
tlie circumstances, may be fixed at 
Rs. 1,000. I attach some importance to 
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the fact that the plea relating to the 
fictitious oature of dower was not em- 
bodied in the written statement proper, 
which was filed on 9tb August 1928, and 
it was after some four months that this 
belated plea was taken and that, too, in 
the statement of the pleader before the 
settlement of issues without the plaint 
being even amended. On the same date 
the pleader for the plaintiff reiterated 
before the Court that the plaintiff was 
the widow of Nawab Shujauddin Ahmad 
and that the dower of Es. IJ lac was 
not fictitious, nor could it be held to be 
so in Delhi, where no special legislation 
on the subject of the curtailment of 
dower was in force, that the controversy 
in question was a matter of contract and 
that the proposed dower of Bs. 1,000 
was ridiculous as the parties belonged to 
a rich and infiueatial family of Nawabs. 
The lower Court framed the following 
issues : 

1. Is plaintiff Nawab Shujauddin's 
widow ? 2. Is plaintiff one of the said 
Nawab’s creditors ? 3. What amount 
was fixed as plaintiff's dower ? 4. Was 
a fictitious sum fixed as dower ? If so. 
what is the proper dower to which plain- 
tiff is entitled ? 5. Is defendant not 
entitled to raise the plea of fictitious 
dower having been fixed ? (The rest are 
immaterial for the purposes of this 
appeal.) 

0 * tS 

Y * 4 a 

8 . ’' * * * 

The Subordinate Judge found that the 
plaintiff was the widow of Nawab Shuja- 
ud-Din Ahmad, deceased, and was also his 
creditor. He accepted Ex. P-1 and rightly 
Called it the deed of marriage and fur- 
ther admitted that Es. Ij lacs was en* 
terod in it as the sum “fixed” to be paid 
as dower. But on the evidence led by 
the defendant he held that it was never 
intended to be paid or received in full 
and that the plaintiff was therefore en- 
titled to Es. 10,000 only as her custo- 
mary dower. It would thus appear that, 
while treating Ex. P-1 as the repository 
of the contract of marriage and a written 
record of the amount of dower “fixed” 
by the parties, be altered one of its 
terms and reduced the amount of dower, 
on the evidence produced by the defen- 
dant, to Es. 10,000. I may note that 
the procedureadoptedin the course of the 
trial by the Court below displays deplo- 


rable solvenliness. When the evidence 
of the defence witnesses began before the 
Court with Hakim Abdul Ghani, D. W. 1, 
the learned counsel for the plaintiff ob- 
jected to a certain question being put to 
the witness by the defendant’s counsel. 
The learned Judge allowed this extre- 
mely scandalous question to be put sub 
ject to objection." The proper course 
for the trial Court to follow in such 
cases is to allow the question to be re- 
corded and then to give its ruling whe- 
ther such question is allowed or disal- 
lowed. In the present case the Subordi- 
nate Judge allowed the question and its 
answer to be brought on the record, al- 
though no specific plea was raised on be- 
half of the defence even remotely giving 
rise to the questions sought to be put in 
the viva voce e.vaminntion of the defence 
witnesses. The mischief therefore has 
been done through the weakness or igno- 
rance of the Subordinate Judge and a lot 
of unsavoury matter has been improperly 
and unnecessarily brought on tbe record 
of a Court of justice. 

The trial Judge is not a mere automa-' 
ton. but is supposed intelligently to con.| 
trol tbe conduct of the cases in his Court! 
and it is one of bis important functionSj 
to see that scandalous matters are not in-i 
troduced iuto the record unless they nrel 
relevant for the proper decision of tho' 
case. There is not a word in the judgment 
of the Court below ns regards the sub- 
ject.matter of these questions and in 
this Court the learned counsel, who ap- 
peared before us and argued the case at 
considerable length had no occasion to 
refer to tho points raised by this parti, 
cular series of questions and answers. In 
deciding issue No. 4 the Subordinate 
Judge showed his utter ignorance of tbo 
well-understood rules regarding the citn. 
tion of authorities and the weight wliich 
should be attached to them. He observ- 
ed in his judgment as follows : 

The learned counsel for tho phintiC has pro- 
duced a number of rulings of tho Calcutta. 
Bombay and Allahabad High Courts, but this 
CouH is bound to follow tbe Punjab rulinc, 
804 P L R 1918 (1) at pp. 1021 oud 1028 which 
relates to Khattars of Attock District. 19 Cal 
^9 (2) IS a ruling of 1S92. while tbo said Pun- 
jab ruling is of 1918 and is on all lours with tho 
present case. 


1. QaubarKhanum v. Nawab Khan, 1914 Liih U 

=20 I 0 777=19 P R 1914=804 P L R 1918. 

2. Zakeri Begum v. S.\kinn Bogum, (1892119 
Cal 689=19 I A 157=6 Sac 213 (PC). 
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It was open to tlie Subordinate Judge 
'not to rely upon the Privy Council ease 
'on the ground that it was inapplicable, 
but he was hopelessly in error when he 
refused to follow it because it was of a 
idate anterior to the Punjab ruling and 
'that he was bound to follow the Punjab 
ruling in preference to the judgment of 
the Privy Council. I may further ob- 
serve in passing that 30-4 P L E 1913 (l) 
is a case under the Customary law 
governing the Khattar tribe of Attock 
district and has no bearing whatso- 
ever upon the present case the parties 
to which belong to an old family 
of the Mughals of Delhi who are 
admittedly governed by Mohamraadan 
Law. Dr, Shuja-ud-Din on behalf of the 
appellant naturally accepted the finding 
of the Court below that the plaintiff was 
the widow of the deceased and that her 
dower debt was fixed at Ks. 1} lac as 
recorded in the kabinnama Ex. P-l. 
He however strenuously attacked the 
finding that the sum of Es. 1} lac was 
fictitious and was never intended to be 
paid or received in its entirety, both on 
law and facts. 

Before discussing the evidence in the 
case, I may briefly point out that the 
Mohaminadan marriage is a pure and 
simple consensual contract ofEoman Law 
and, while dower is the consideration of 
the contract, it is also a token of respect 
for the wife. Dower has important uses 
which affect the domestic life of the 
Mohaminadans. The law-giver of Islam 
was anxious to safeguard the wife against 
the arbitrary exercise of the right of 
divorce by the husband. He accordingly 
devised the institution of dower to con- 
trol that right. Dower also gave a 
weapon in the hands of the wife so as to 
protect her from the possible ill-treat, 
ment by the husband. If she survived 
lier husband and his other heirs ill-treat- 
ed her, she would not be thrown into the 
streets but would be able, apart from her 
legal share, to enforce against them her 
claim for dower which must bo paid out 
of the heritage before the assets of the 
husband are distributed among the heirs. 
This is the keystone of the Muhammadan 
law of dower in its purity. Latterly, a 
practice seems to have grown up in some 
localities and the real dower, usually a 
modest sum, came to be settled in private, 
while an extravagantly large and ficti- 
tious amount was announced in the 
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assembly where the marriage had been 
celebrated, by way of self-glorification] 

( Sma ). In such cases the onus of; 
proving that the amount of dower publi-l 
cly announced was never intended to bei 
paid and that only the smaller amount 
settled in private was exigible would of 
course be on the party making the alle-! 
gation of the fictitious nature of the' 
dower. 

In the present case no such practice is 
proved to have prevailed locally and 
there is no evidence as to what was the 
smaller figure privately fixed. On the 
other hand we have regular kabinnama, 
Ex. P-l, on the record. It is dated the 
21st May 1877, and, after reciting the 
names of the parties to the marriage con- 
tract and the transaction of marriage, it 
mentions the sum of Es. 1,25,000 as con- 
sideration for the marriage. It is signed 
by the husband Muhammad Shuja-ud- 
Din Ahmad with his own hand and is 
attested and witnessed by no less than 
25 persons. The signatures of six of the 
attesting witnesses have been duly prov- 
ed and identified by Nawab Sir Amir-ud- 
Din Ahmad Khan, P. W. 1, Nawab Zia- 
ud-Din Ahmad Khan was his father’s 
uncle and Nawab Ala-ud-Din Ahmad 
Klian was his own father. He himself 
as a young man was present at the time 
of tlie marriage ceremony and he further 
identifies the signatures of Nawab Shuja- 
ud-Din Ahmad, the bridegroom. We 
have also the important evidence of Qazi 
Mohammad Afzal, P. W. 4. He is the 
son of the scribe Qazi Mohammad Ismail 
whose signature appears on Ex. P-l. 
This witness identifies the signature of 
his father and proves that the document. 
Ex. P-l, was in his handwriting. The 
result, therefore, is that apart from the 
provisions of S. 90, Evidence Act, the 
kabinnama Ex. P-l, has been amply 
proved. 

It is engrossed on the ornamental 
paper which was in fashion in those 
days and there cannot be any doubt 
as regards its genuineness. The parties 
are governed by Muhammadan law and, 
according to that system of law, the set- 
tied dower must be paid and the fact 
that the bridegroom had neither the 
present means nor expectations to pav 
the amount of dower or that the amount^ 
was inordinately large is no reason what-; 
soever for the Courts to decree the suit for 


1936 


Sultan Begam v. Saraj-ud-Din (Agba Haidar, J.) 


Lahore 187 


a smaller sum. In 2 All 573 (3) it was held 
that 

A Muhammadan widow was entitled to the 
whole of the dower which her deceased husband 
had on marriage agreed to give her, whatever it 
might amount to, and whether or not her bus* 
band was comparatively poor when be married, 
or had not left assets sufficient to pay the 
dower debt. 

The learned counsel for the respondent 
tried to make a certain amount of capital 
out of the expression “bona fide” which 
occurs in the opening portion of the 
judgment delivered by Turner, J. (p. 58l) 
and argued that the said expression 
showed that it was only the dower which 
had been intended to be paid and not the 
dower which was merely announced. 
I do not agree with this interpretation. 
To begin with, the other learned Judges, 
who constituted the Full Bench, do not 
use this expression and, according to my 
reading of the judgment of Turner, J., it 
really means no more than this: that the 
dower should not have been fixed at a 
high figure with the object of defeating 
the claims of the other creditors of the 
husband. Again, in 21 All 17 (4), the 
High Court granted a decree for a sum 
of one crore of rupees and 25,000 gold 
mohurs as the plaintiff’s dower-debt, 
though the effect was to deprive the son 
of the late husband of the plaintiff of all 
his property. The learned Judges fully 
realized the hardship resulting from the 
decree and, regretted that the Courts in 
the provinces subject to their jurisdic- 
tion had not been invested by the Legis- 
lature with the discretion which has 
been conferred upon the Courts in Oudh 
by S. 6 of Act 18 of 1876, empowering 
them to award to a Muhammadan lady 
only so much of the stipulated amount of 
dower as the Courts considered 
reasonable with rofereoce to the means of 
the husband and the status of the wife. 


They therefore affirmed the judgmer 
which had been passed in favour of th 
plaintiff, observing at the same time tha 
they had no alternative but to pass 
decree for the amount of the dower cor 
tracted for, however extravagant tha 
amount might be. It may be observe 
that the lady who was the plaintiff a 
well as her husband in the case note 
above belonged to the family of th 
Nawab of Rampur. Ip the present c as 

Sn|ra Bibi v. Masuma Bibi, (1878-80) 2 A 
678 (FB). 

4. C^lleetor of Moradabad v. Hatbaos Sinol 
(1898) 21 All 17=1898 A W N 188. * 


also the parties were closely connected 
with the ruling family of the Nawab of 
Lobaru. Besides there are a number of 
kabinnamas on the record in which the 
amount of dower had been fixed at 
Rs. 11 lac. The dower of the plaintiff’s 
own sister was also Rs. 11 lac. It must 
be remembered that the marriage was 
celebrated at a time when the ancient 
regime was within the memory of the 
senior members of this family and of the 
society in which they lived and moved 
and, although notexactly rich, the family 
belonged to the old aristocracy of Delhi 
and still tried to maintain the traditions 
of their departed grandeur. Nawab Sir 
Amir-ud-Dio Ahmad Khan, P. W. 1, has 
clearly stated in bis evidence that the 
dower in his family was generally fixed at 
Rs. 11 lac although recently there has 
been a protest against this practice. It 
is significant that the husband lived for a 
period of about 51 years after his mar- 
riage, but there is not an iota of evidence 
on the record to show that he ever de- 
murred to this sum or took any steps 
open to him under the law to reduce it. 
It is too late in the day for the defendant 
to come forward and try to alter one of 
the terms of a contract which had been 
solemnly reduced to writing more than 
50 years ago and which had been fully 
accepted by the parties to the marriage 
during the long period of their wedlock. 
It was argued by the learned counsel for 
the appellant that in the present case as 
the terms of the contract had been 
reduced to the form of a document, 
P-l) and tho said docuniBiit baviog 
been duly proved, no evidence of any oral 
agreement or statement was admissible as 
between the parties or their representa- 
tives in interest for the purpose of con- 
tradicting, varying, adding to, or sub- 
stracting from, its terms. 

This contention finds support in the 
most recent judgment of their Lordships 
of the Privy Council reported as 35 P L E 
1 (5), which came to my notice after argu- 
ments in the case bad been heard. In 
that case a mortgage had been executed 
in favour of A by B. On the same date 
R executed a lease in favour of A pro- 
mising to pay an annual sum to A. After 
®*P**^y of term of the lease, A 
sued B for possession on the basis of his 


6. Feroz Shah v. Sohbat Khan, 1933 P. C 178 
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mortgage ^Ybich he claimed to be a pos- 
sessory one. There was no handing over 
of possession by B and no handing back 
by A It was held by their Lortlships 
that tlie mortgagee was entitled to posses- 
sion as S. 92, Evidence Act, forbids the 
admission or consideration of evidence as 
to the intention of the parties or to con- 
tradict tlie express terms of the docu- 
ment. The case reported as 22 All 149 (6) 
was referred to in the above mentioned 
authority and the learned counsel for the 
appellant has also quoted it in support of 
his contention. In this case on the basis 
of certain documents executed between 
the parties the question arose whether 
they constituted a deed of sale out and out 
or merely a mortgage by conditional sale 
and tlierefore redeemable by the execut- 
ant. Evidence was led and admitted by 
tlie Subordinate Judge for the purpose of 
proving the real intention of the parties. 
The High Court substantially allirmed 
the decree of the Subordinate Judge. 

It was ])c\d by tlieir Lordships that 
oral evidence of intention was not ad- 
Dussil)Io for the purpose of construing the 
deed or ascertaining the intention of the 
parties and that the case must be deci- 
ded on considerations of the contents of 
the documents themselves with such 
extrinsic evidence of surrounding circum- 
stances as may be required to show in 
what manner the language of the docu- 
ment related to existing facts. In the 
present case the amount of dower which 
we may call the consideration of the 
marriage contract was dehnitely put 
down SIS Its. ll* lac, in Ex. P-1, rightly 
described by the Court below as marriage 
deed. Therefore evidence to subtract 
anything from this term of the contract 
would be excluded under the provisions 
of S. 92. Furthermore, the extrinsic evi- 
donee in the case is tlnit the marriage was 
duly solemnized in an assembly of friends 
and relations, and ever since the date of 
the marriage the spouses have lived us 
l)usband and wife until the death of the 
husband in the year 1028. I do not think 
that their Lordships of the Privy Council 
intended that the evidence of any mental 
reservation contrary to the explicit terms 
of the written agreement could be given, 
as it would practically reduce S. 92, Evi- 
dence Act, to a nullity. The recent pro- 

^5. lialkislicn Das v. Leggo, (1900) 22 All 140= 
'21 1 A 5S=7 Sar COl (P C). 


nouncement of their Lordships of the 
Privy Council quoted above is quite clear 
and in my humble judgment correctly 
interprets the full meaning and import 
of S. 92, Evidence Act. To hold that it 
was open to the defendant to lead evi- 
dence to prove that the dower which' 
had been fixed was not really payable; 
would virtually have the effect of can. 
celling one of the essential terms of the 
contract of marriage, namely the consi- 
deration of Rs. li lac. 

Assuming for the sake of argument that 
it was open to the defendant to lead evi- 
dence to establish that the dower of 
Rs. If lac was merely fixed by way of 
show and that it was never intended to 
be paid, let us examine the evidence on 
the record in support of this contention. 
(His Lordship then examined the evi- 
dence and held that the defendant com- 
pletely failed to prove that the full 
amount was never intended to be paid. 
The judgment then proceeded). On the 
question of dower, he adopted the line of 
reasoning Nvbich found favour with the 
Subordinate Judge who seems to have 
been impressed with the idea that, al- 
though a number of marriages with 
dower- debts of Rs. H lac or thereabouts 
have been quoted, in none of them was 
the dower paid or a decree of the Court 
obtained. This, of course, is not quite 
accurate. Nawab Sir Ainir-ud-din Ahmad 
Khan has quoted at least the cases of his 
own daughters and of a lady Mt. Akbari 
Begam, where substantial sums were re- 
ceived by the ladies in settlement of their 
dower claims. That, the whole amount 
was not realized is a matter of private 
arrangement dependent upon various 
circumstances. Dower is an incident of 
marriage like divorce and merely because 
in a certain family there have been no 
divorces it does not follow that the right 
to divorce does not exist. In the same 
manner, though the claim for dower has 
not formed the subject-matter of a suit 
in a law Court or the demand for is 
payment has, not been made by the wife 
in the majority of cases, it does not follow 
that a right to recover it does not exist. 
Reliance was placed by the learne 
counsel for the respondent upon the case 
reported as 123 P R 1880 (7). In tb.s 

case the suit wa s for Rs. 1, lac Q'S 

7. Ml. Sahilwadi Begam v. Mt. Said-ul-Nissa 
Beg^ni {i860) 123 P B 1880. 
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debt. A plea was raised on behalf of the 
defendant that the parties, when they 
entered into the contract, did not intend 
that the said contract should be acted 
upon and that the large amount of dower 
was only made for show. 

The Courts below held that it was proved 
that the amount of dower was looked 
upon as DO more than a hollow sham and 
reduced the amount to what the Courts 
considered to be reasonable. The plain- 
tiff came up in appeal to the Chief Court 
of the Punjab and the learned Judges 
held that the Courts below had no juris- 
diction to reduce the amount of dower 
fixed to what they considered a reason- 
able amount except on proof of custom 
allowing such reduction, or that the 
amount fixed was a mere sham and 
neither party intended that the original 
contract should be acted upon. If such 
was the case the proper dower was to be 
ascertained and awarded to the plaintiff. 
If the kabinnama was not set aside as 
wholly invalid, the Court was to decree 
the whole amount claimed. The case 
was accordingly remanded. In this case 
the kabinnama itself was missing and its 
terms were uncertain. In such a case 
I cannot understand how any document 
which was not before the Court and even 
the terms of which were uncertain, could 
be set aside or maintained. There is just 
a passing reference to S. 92, Evidence 
Act, ,n the judgment of Barkley. J., the 
other Judge b^Dg silent on this question. 
The view of Barkley. J.. that evidence 
was admissible under the first proviso to 
. 92, Evidence Act. cannot be accepted 
as correct in view of the Privy Council 
judgments of a later date, quoted above 

authority does not affect 
the present ewe. for here we have the 

^ evidence in 

Its genu, nenggg 

character and the evidence to the con- 
trary IS worthless. It was argued by the 
counsel for the respondent that the plain 
tiff herself did not go into the witness 
box and depose to the amount of dower 
which ms fixed at the time of her mar 

Rfiq 1 the case reported as 19 Cal 

» observed 

^at, if the widow does not enter into the 
witness box to prove her dower this 

Sins^te “ ^ oircumstanoe 

’^oluctant to giy© evidence. Moreover, 


in the ordinary course of affairs, the mar. 
riage ceremony must have been performed 
in the portion of the house occupied by 
the males where a large concourse of 
wedding guests would be assembled, The 
plaintiff, who at the time of her marriage 
was a girl of tender years, could not pos- 
sibly have any direct knowledge of the 
proceedings in connection with the settle- 
ment of dower which were going on in a 
different portion of the house to which, 
according to the well-known custom of 
the class of people to which she belonged, 
she could not have any access. 

All the probabilities of the case are in 
favour of the plaintiff and I am not sur- 
prised that, contrary to the general prac- 
tice. she was constrained to take the usual 
course of bringing a suit iu a Court of 
justice to claim her dower against thede- 
fendant who has grossly ill-treated her 
by denying to her even the status of his 
deceased brother's widow and by reviling 
the memory of her deceased husband. 
The law of dower outside Oudh. where 
there isspecial legislation empowering the 
Courts to curtail its amount in suitable 
cases, sometimes operates harshly in de 
pnvmg the other heirs of their shares. 
At the same time in some cases it pro- 
tects the widow from the cruel treatment 

which IS sometimes meted out to her by 

the other heirs of the husband. A Court 
of justice has to administer the law as it 
stands, and if the Mahomedan public is 
dissatisfied with that law it is open to 
them to have it altered by legislation. 
tor the reasons given above, I would allow 
this appeal, and modifying the decree of 
the Court below, decree the plaintiff’s 
suit for the full amount claimed. The 
case will go back to the Court below for 
he passing of a preliminary decree under 
C. 20. R 13. Civil P. C., and for further 
proce^ings according to law. The plain- 

■’fro". 

iuwTif ®U® 1 - with him in the 

fbA fl parties in the case and 

the findings which he has recorded on the 
questions of fact involved. I have no 
doubt that the kabinnama (Ex. P l) 
contained a genuine and bona fide agree 
ment for the payment of dower between 
the late Nawab Sbuja-ud-Din and the 
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plaintiff and the mere fact that the 
amount mentioned was excessive or much 
beyond the means of the husband either at 
the time of the marriase or when hedied. 
does not affect the plaintiff's claim. There 
is however a subsidiary point on which, 
with the utmost respect, I feel bound to 
express my dissent. My learned brother 
is of the opinion that S. 92, Evidence Acif., 
is a bar to the defendant producing evi- 
dence to show that the amount of dower 
entered in the kabinnama was tictitious 
and was not intended to be paid. That 
section lays down that, except under cer- 
tain specified conditions, evidence of an 
oral agreement is not admissible to con- 
tradict, vary, add to, or subtract from, 
the terms of a written contract. In the 
present case however it is not for any of 
these purposes that oral evidence was 
led at the trial. Here the defendant at- 
tempted to prove that there was no real 
agreement relating to this matter at all, 
that the writing was from the first a 
“mere sham,” both parties understand- 
ing that the amount specified was nomi- 
nal, and that no effect was to be given 
to it. 

In other words, it was a paper transac- 
tion. pure and simple, recorded only for 
the sake of show, and was not to be acted 
upon. The distinction between the two 
classes of cases is well-recognised both 
in English law as well as under the 
Indian Evidence .\ct, and there are 
numerous decisions of the Courts in India 
and of the Judicial Commitee of the Privy 
Council bearing on the point. The lead- 
ing English case on the subject is 6 E & 
B 370 ( 8 ), where Erie, J., observed that: 

Tbe distinction in point ol law is that evidence 
to vary the terms ol an agreement in writing is 
not admissible, but evidence to show that there 
is not an agreement at all is admissible. 

In the same case, Lord Campbell ob- 
served that: 

No .addition to, or variation from the terms of 
a written contract can be made by parol; but in 
ibis case the defence was that there never was 
any agreement entered into. Evidence to that 
effect was admissible. 

For cases under the Evidence .\ct, re- 
ference may be made tol23 P K 1880 (7), 
32 Cal 437 (9), at p. 441, 95 I C 512(10), 

8. Pvm V. Campbell,(1856) lOG E R 632=6 E A B 

370=25 L JQB 277=4 \V R 528=2 Jur 

( S) C4 i 

9 Beni Madhab D.-is v. Sadasook Kotary,(1905) 

30 Cal 437=1 C L J 155=9|C W N 305 (E B). 
10. Abdul V. Arlin, 1926 Rang 94=95 1 C 512. 


1920 Pat I 06 (11), 3 Rang 106 (12) at 
p. l2o. 63 M L J 707=141 I C 456 (458) 
(13), 1933 Lah 222 (14) and 72 P R 1901 
(15) and .\meer AH and Woodroffe’s Law 
of Evidence, 9th Edn., p. 638. 

The Privy Council decisions, 22 All 
149 ( 6 ) and 35 P L R 1 (o), to which my 
learned brother has referred, are distin- 
guishable and, if I may say so with all 
respect. do not touch the question. In the 
first of these cases the question was whe. 
ther the transaction in dispute was a 
mortgage by conditional sale, as described 
in the deed, admittedly executed by and 
binding on the parties, or whether it was 
a sale out and out, as was sought to be 
proved by one of them. Their Lordships 
held that oral evidence could not be pro- 
duced to prove in contradiction of the 
clear terms of the document that it was 
a sale. In the second case tbe transac- 
tion was described in the deed to be a 
possessory mortgage, but an attempt was 
made to prove by oral evidence that it 
was really intended to be a simple mort- 
gage. and their Lordships ruled that 
S. 92 was a bar to the production of such 
evidence. In 3 Rang 106 (12), at p. 125, 
Sir Lawrence Jenkins, after referring to 
22 AH 149 ( 6 ), brought out the distinction 


ery clearly. He observed that: 

As between tbe parties to an agreement oral 
vidence of intention was not admissible for 
be purpose, either of construing deeds or ptov- 
ng the iDtenliou of the parties. . . • 

But 

S. 92 does not fetter the Court a power to 
rrire at the true meaning and effect of ft tran- 
action in the light of all the surrounding cir- 
umstances. , 

Their Lordships held evidence of such 
‘surrounding circumstances’* admissiblei 
ind after examining it, recorded their 
inding on tbe true nature and import ot 
he transaction. The question has 000 
Hscussed at great length by the Madra 
aigh Court in 141 1 C 456 (13) (458^ 
eg) and by the Oudb Chief Court in 13b 
[ C 642 (16), at p. 691-4, and m bo^ 

.1. Ramdhani Singh v. Kewal Mani Bibi, 1926 
Pftt 156=90 I C 920—7 P L T 145* . 

2. Baijoath Singh v. Hftjee Vftlly 
Hajee AbU. 1925 P C 75=86 I 0 

193S Mad «= 

141 I C 456=63 M L J 70< . 








145 I C 089. (1901) 

15. Abdul Ghafur Khan v. Abdul Kadir. { 

72 P R 1901=114 P L R 1901. ... 

16. Mohammad A rim 0 W N 849* 

1931 Oudh 177=130 I C 642=8 U w 
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the5« cases, after a reriew of tho autho* 
Vities it has been held that S. 92 operates 
as a liar only when oral evidence is souglit 
to be led to vary or modify tho terms of 
an agreement, bat that ora! evidence is 
admissible to prove that the agreement 
in writing was not an agreement at all 
but was only a sham and was not iriten* 
deJ tn be operative. The only Indiaik 
case, i f 'Nhicli 1 am aware, in which a 
coniniry view has been OJtpressed is VJ 
All Gi'O (17) where Ashworth, J.. ad. 
versely criticised the dictum of Ameer Ali 
and Woodroffe. JJ., at p. G3d of their book, 
referred to above. Tho remark %Yas bow- 
ever obiter and the judament of thootber 
member of the Bench, Mukerji. J., is 
silent on the point. Ashworth, J*s. oh. 
servations have been examined at length 
and dissented from (and if I may say so 
rightly) in the Madras and Oodh cases 
cited above. I am therefore of opinion 
that Dotwithstaoding the recitals in Ex. 
P.l, evidence was admissible to prove 
that DO binding and operative agreement 
had been entered into at all between the 
parties to pay and receive the amount of 
dower mentioned therein. As already 
8late<l however I agree with my learned 
brother that the evidence produced by 
the defendant on this point was worth, 
less, and that the plea has not been estab. 
lished in fact, 

^ Appeal allau'cd. 

li. Lacbman Dai v. Ram Praiad. 1927 All 422 

=1C0 1 C 1029=49 All SaO=2S A L J 349. 
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Exmtieo Mle--Property gold bat 
CMrirDed^Caafirmatioo caanol be refoae^i 

r. u^rael (hat after tale bot 
-Id held. pV7ro7nnor*’noUonVr«ia,“Ul^ 

Wide mutU on the groand thet efter the dJS 
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of tbe £alo in fact more than thirty days after 
the d.ate of the falo but before its confirmation 
the ju4gmcnt*dcbtor was declared to be a 
ii omber rf an acricullural tribe who'C land 
cannot be sold : 1031 P C 33 and 1033 iah 90, 
JUl on. [P 192 C 1} 

Ghulam Ra^^nl — for Petitioner. 

Faya: Jla^'an Shah — for Respondent. 

Order — In execution of a money 
decree the judjiment. debtor’s land was 
sold by auction by the Court. It dees 
not appear that any objections under 
O. 21. R. no. Civil P. C.. were ruised to 
tlie contirmation of tho 8.ile within the 
prescril'ed time; but the sale was not 
conlirmed nor was tho decree satisHed. 
On the other band the question of con- 
firmation was postponed because in the 
meantime a suit had been brought by 
a third person to establish bis righlf id 
tho land sold. .-Mter the disposal of that 
suit the case came up before the esecut- 
iog Court for the coohrmation of tbe 
sale many months after it had taken 
place, but in tho meaDtime that is to 
say. a few days before the case was taken 
up by the executing Court on the ques. 
tion of confirmation of the sale, the 
tribe to which tbe judgment-debtor 
belongs was declared to be an agricuU 
turaj tribe under tbe provisions of tbe 
Punjab Alienation of Land Act. An 
objection was. therefore, taken by the 
judgment-debtor that, under the cir- 
cumstances. bis land could not be sold 
and tbe sale should not, therefore, be 
confirmed. The executing Court re- 
fused to confirm the sale and the learned 
Senior Subordinate Judge on appeal has 
concurred in this view. 

Tbe decree-bolder applies to this Court 
m revision and it is contended on his 
behalf that once a sale has taken place 
It can be set aside only under the pro- 
vjswns of the Civil Procednre Code, soch 

application of the 
judgment-debtor accompanied by a depo- 
sit of the decretal amount and a per- 
centage for payment to the auction pur- 

oWeetion under 0. 21. 

mat ’• 1 ground of 

matend irregularity in publishing or 

“*® consequential 
ioM to tbe person concerned; and that a 
sale cannot be set aside on any other 
gronnd except those specified in the 
Code. Title of the auction purchaser 
Pi’operty sold vests from the date 
of the sale and not from tbe date of tho 
confirmation of the sale, therefore, though 
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nn objection to the confiiTnation of tlie 
sale can be made within tliirty days of 
the sale, the Court cannor refu'^e to con- 
firm the sale if the objection is made 
after the expiry of thirty days or d-ies 
not come within the jmrview of the 
specified provisions of the Civil Proce- 
dure Code and is sustained by tlie execut- 
ing Court. As observed by tlieir Lord- 
ships of the Privy Council in 193L P. C. 
33 (1) once a sale has taken place the 
Court lias no jurisdiction to refuse to 
confirm it unless the specified objections 
are taken and sustained. Tlie same view 
was taken in 13 Lali. 7(U(2). In my opi- 
nion the sale in this case could not be 
set aside merely on tho ground that 
after tho date of the sale, in fact more 
ithfrti thirty days after the date of the 
sale but before its confirmation the judg- 
ment-debtor was declared to be a mem- 
Iber of an agricultural tribe. It was con- 
tended on behalf of tlie respondent, the 
judgment-debtor, that there were oh- 
jections raised by the decree-holder to 
the confirmation of the sale on the 
ground of material irregularity, hut the 
decree-holder has expressly withdrawn 
these objections before me. 

I consequently accept this petition and 
setting aside the order of the Court 
below direct tlio executing Court to con- 
firm the sale and then to proceed with 
the further proceedings in accordance 
with law. I leave the parties to bear 
their own costs of these proceedings. 

H.D. H. K. Petition accepted. 

1. Nanhelal v. Umrao Singh, l‘J3L V C 33=130 

I c C.fiG=53 I A 50=27 N L R 95 (P C). 

2 Ganda Mai v. Taj Din. 1933 Lah 90=142 I C 

C36=13 Lah 761=34 P L B 70. 
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Tek Ch.\nd and Abdul Rashid. JJ. 

Makha» Singh — Plaintiff — Appellant. 

V. 

Mt. Mango and others — Defendants 
Respondents. 

First Appeal No. 085 of 1934, Decided 
on 18th June 1935, from decree of Sub- 
Judge, First Class, Ijyallpur, D/- 7th 
March 1934. 

(a) Custom (Punjab) — Alienation — Non- 
ancestral property — Mother of last male 
holder gifting property with consent of next 
heir— Collateral cannot challenge alienation. 

Where mother of the last male-holder gifts 
away the non-anccstral property of the last 

male-holder, with the bona fide consent of the 


next heir, .a collateral has no right to challenge 
the alienation : 1931 Lnli 495 and 1923 Lali 353 
Approretl. [P 192 C 2; P 193 0 1) 

|b) Practice — Mixed question of law and 
fact cannot be raised in appeal for first 
time. 

mixed question of fact and law cannot be 
allowed to he raised for the first time in appeal 

[P 193 C 1) 

Mehr Chand Mahajan and Harnam 
Sinnh — for Appellant. 

Badri Das, Bal Kishen Mchra for Dm 
Dayal Khanna, Vishnu Dalla and Din 
Dayal Khanna — for Respondents. 

Tek Chand. J . — In order to under, 
stand the facts of this case it is neces- 
sarv to refer to the following pedigree 
table : 

See table cn page 193. 


The ^iropevty in suit was acquired by 
Sand Singh whodied in 19Q2and was sue- 
:eeded by Indar Singh, son of his pro-de- 
leased son, Asa Singh. Indar Singh died 
childless in 1931 leaving (1) a widow Mt. 
Pliino (who was ton years of age at that 
time). (2) liis mother Mt. Mango, defen- 
dant 1 and (3) four sisters, defendants 2 to 
5. As it was thought that the child-widow 
would re-marry soon, the mutation of the 
estate was effected in the name of Mt. 
Mango, mother of tho deceased. In May 
1933. Mt. Mango gifted J;he property to 
her daughters, defendants 2 to 5. The 
next living reversioner was Gurdit Singh, 
brother of Nand Singh, and it is common 
ground between tlie parties that he con- 
sented to the gift. 

Makhan Singh, who is a collateral of 
Indar Singh in the fith degree, brought 
the preseut suit for a declaration that 
the gift was invalid as against his raver- 
sionary rights. The Subordinate Judge 
held that, as the property .“dmit- 
tedly non-ancestral of the plaintiff ana 
the last male. holder, the plaintiff had no 
right to contest the alienation made oy 
Mt. Mango, with the bona fide consent 
of the next heir. In coming to this con- 
elusion the Judge followed a decision of a 
Division Dench of this Court reported 
as 13 Lah 130 (l). The P am >ff has ap- 
pealed and on bis behalf SI'- 
Mahajan has contended that 13 Lab 180 
(1) and the earlier Division Bench rul- 
ing, 5 Lah 212 (2) which it -"'L 

both wrongly decided. After hea ^ 

1. Bo.htio V. WadbBWft. 1931 Lah 495=134 I 0 

197=13 Lah 180. i nos Lab 

2. Jaswant Kaur V. Wasawa Singh, 1923 

353=76 I 0 592=5 Lah 212. 
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ABIAB SINGH 
I 


Ddva SiDgh 

I 

Cbagat Sisgli 


I 

Maboa SiDgh 


1 

Gardit Siogh 
{alire) 


I 

Naod SiDgb 

t 

Asa Singb^Mt. 
Mango No. 1 


I 

Buta Biogh 

I 

Arjan Singh 

I 

Asa Singh 
(alive) 


Jagat Singh 


I 

Makbao Singb 


Mt. Ato 


I 

Mt. Deo alias 
Gamej Kaur 


I 

Wadhawa 
Singb (died 
issueless) 


I 

Sber Singh 
(alive) 


Mt. Taro Mt. Gejo 

I 


, 

Defendants 2 to 5 

the counsel at length and giving careful con- 
isideration to bis arguments I see no reason 
to bold that the view taken in these 
irutiogs was erroneous. Mr. Mehr Cband 
Mabajan further argued that thegiftwas, 
in any case, invalid, as it had not been 
-established that by this gift Mt. Mango 
had transferred to the donees the entire 
-estate which she had inherited from her 
husband. But this point was not taken 
in the Court below, nor is it mentioned 
in the grounds of appeal presented in this 
Court. The question is a mixed ques- 
tioD of fact and law and cannot be allowed 
to be raised for the first time at this 
'stage. As the necessary facts have not 
been established, no opinion need be ex- 
pressed as to whether the contention of 
the learned counsel is legally sound. The 
appeal fails and I would dismiss it with 
-costs. 

Abdul Rashid, J. — I agree. 

Appeal dismissed. 
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Agha Haider, J. 

Panna Lal and another — Jadgment- 
.debtors— Appellants. 

V. 

Kama Nand and another -r- Decree- 
holders and another— Judgment-debtor 
— Respondents. 

Second Appeal No. 1747 of 1934, Deci- 
on 11th October 1935, from order of 
Diet. Jadge, Ambala, D/- 9th July 1934 
dJ.'"*!? pre-partiUon 

«Kaintt ton a tharet in execulion— ReguUr 
»uiMo enforce bn right is not necessary. 

passed against the 
father for a pro-partition debt, the dooree- 
liolder can proceed in execution of the d'eeree 

1986 L/25 & 26 


Indar SiDgh=Mt. 
Phiuo 


against the shares allotted to the sons, in the 
course of the os;ecution proceedings, and need 
not proceed by way of a regular suit to enforce 
his right against the sons: 1923 Had 657 (PB) : 
19 Cal 633 (PC) and 1933 Lah 116, Rel. on. 

[P 194 0 1, 2; P 195 Cl] 

Achhni Ram and Indar Dev Dua — for 
Appellants. 

Dev Raj Sawkneij and S. N. Baft— for 
Kespondents.- 

Judginent.— This appeal arises out of 
certain execution proceedings. Baldeo 
Das had three sons, ShamairChand, Sun- 
dar Lal and Panna Lal. On 23rd Sep 
tember 1926. Baldeo Das executed a 
mortgage of a certain shop which wo 
would call X in favour of the present 
plaintiffs-decree-holders. On the day 
following the mortgage, Baldeo Das exe- 
cuted a rent-deed in respect of shop X in 
favour of the mortgagees. On 20th July 

n T?’ was effected between 

Baldeo Das and his sons in which the 
property, which forms the subject-matter 
Of the present dispute, was allotted to his 
two sons, Panna Lal and Sundar Lal Wo 
are not concerned with the property 
which was allotted to the father and the 
third son, Shamair Chand. On 26th Feb- 

holdL^T’ plaintiffs, decree. 

Baldeo Das and bis sons for a sum of Es. 
680 as arrears of rent of the shop X on 

rent-deed dated 
24th September 1926 was executed by 
Baldeo Das not only for himself but also 
for and on behalf of his sons. On 23rd 

decreed against 
aldeo Das alone and dismissed against 
ms sons on the ground that there was no 

plaintiffs^ contract between them and the 
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The Court observed that it was not 
necessary to go into tbe plea taken by 
defendants 2 and 3 that tbe shop in suit 
had fallen to their share in partition and 
that theydid not form a Hindu joint family 
witb Baideo Das. The decree, however 
was not for the full amount, Rs. 680, but 
for a sum of Rs. o50 being t he rent which 
bad accrued due up to tbe date of parti- 
tion. The decree-holders took proceed- 
ings in execution and tbe property which 
on partition between the father and the 
sons bad fallen to the share of the sons 
was attached. It may be noted here that 
shop X was not included in the property 
■which was attached. The sons tiled oh- 
jections and two issues were framed : (l) 
as to the factum of partition and (2) if 
there was partition whether the shops 
which had fallen to the share of the sons 
were liable. The Court held that there 
was a bona fide partition and further that 
tbe property which was allotted to the 
sons on partition continued to be liable 
for pre-partition debts incurred by tbe 
father. The result, therefore, was that 
the Court held that tbe shops were liable 
only for tbe debts of the father \ybich 
had accrued up to the date of partition. 
Sundar Lal and Panna Lal, defendants 2 
and 3. went up in appeal to tbe District 
Judge, who in a very unsatisfactory judg- 
ment, disposed of the matter by merely 
referring to the judgment of the trial 
Court for the discussion of tbe important 
question of law raised in the case. Sundar 
Lal and Panna Lal, objectors, defendants 
2 and 3, have come up to this Court in 
second appeal. 

Mr. Achbru Ram very fairly conceded 
that the property allotted to tbe sons on 
partition of joint family property conti- 
nued to be liable forpre-partitiondebts of 
the father. He, however, disputed the 
propriety of the orders of the Courts be- 
low that the decree-holders could pro- 
ceed against the property which had been 
allotted to the sons, in execution of the 
decree against their father in the course 
of the execution proceedings. He urged 
that the proper remedy of the decree, 
holders was to proceed by way of regular 
suit againt the sons and enforce their 

rights under the Hindu Law «P to the 

extent of the property which had fallen 
to their share on partition. There can- 
not be any manner of doubt that, so far 

as the Punjab is concerned, tbe law has 

been definitely laid down that property 


which has fallen to tbe share of a son oo 
partition is liable for tbe debts incurred 
by the father before the partition, vide- 
1933 Lah 116 (l). This case contains a 
reference to a Full Bench decision of the 
Madras High Court, 51 Mad 361 (2), 
This is a decision by five learned Judges,. 
Coutts Trotter, C. J. and Srinivasa Ayyan- 
gar. J., being the dissenting Judges. The 
majority laid down that a simple creditor 
of a father is entitled to recover the debt 
from the shares of the sons after a bona 
fide partition between the father and the 
sons. Mr. Acbhru Ham, the learned 
counsel for tbe appellant, has tried to 
argue that tbe Lahore ruling as well as 
the Full Bench decision of tbe Madras 
High Court dealt with cases which come 
to the High Court onregularappeals Ironi 
decrees and not from appeals which were- 
preferred against tbe orders of tbe Courts 
below in execution proceedings. This is 
true. But Waller, J. who was one of the 
majority Judges, had this point in bis 
mind and at p. 369of the report observed: 

The other view is that the only difference 
partition makes is that a creditor csDnot, after 
it. on a decree against the father alone, proceed 
against the sons* shares in execution. On prin* 
ciple, 1 can see no reason why a partition should 
exempt a son's share from liability for a pre* 
partition debt for which it was liable befora 
partition. 


Apart from tbe other obiter dictum of 
this learoed Judge, the principle which, 
has been followed for many years in thi» 
country and which has been approved of 
on more than one occasion by their Lord- 
ships of the Privy Council, is that so fat 
as possible all matters relating to tbe exe- 
cution, discharge or satisfaction of adeoree 
should be disposed of in the course of 
execution proceedings wherein matters 
can be decided in a cheaper and more ex- 
peditious manner. This was laid 
as long ago as 19 Cal 683 (3), at p. 

The following classical passage is wortn. 


ating: 

t is of the utmost importance that 
« to execution sales should U 
aply and as speedily as possible, Tbcir 
ps are glad to find that the Courts 
fe not placed any narrow construction 
language of S. 244 . — 

awahar Singh v. pL B 

116=U1 I C Lah339=84 PL « 

ubramania Ayyar v. Sata^thv Ayy«' g ^ 
Mad 657=110 I C Ul=54 M L J 

(1892) 19 Cal 683=19 I A 166— 6Sar 2tw 
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The present appellants were parties to 
thesuitiawbich the decree was passed and 
tbe question which is now raised by them 
was leit open by tbe learned Judge who 
decided tbe case. I do not see any reason 
why tbe plaintiffs-decree-bolders should 
be relegated to a regular suit when the 
question which was left open by tbe 
Judge who decided tbe case can be raised 
land disposed of in tbe course of execution 
{proceedings. I, therefore, affirm the orders 
passed by tbe two Courts below and dis- 
miss tbe appeal with costs. 

S.E./R.K. Appeal dismissed. 
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Abdul Eashid, J. 

Uateab and of/iers— Defendants — Ap. 
pellants. 

V. 

Charagh Plaintiff and others — Defen- 
dants — Eespondents. 

Second, Appeal No. 381 of 1934, Deci- 
de on 16th July 1934, from decree of 
Diet. Judge, Hoshiarpur, D/- lOtb Jana- 
ary 1934. 

(a) Practice— Appeal — Technical defect— 
Pre»enting of appeal amounU to acting on 
behalf of appellant— Percon precentine appeal 
mull be duly authorized. 

The pteseoting or the filing of the appeal 
amounts to acting on behalf of the appellant 
and on tbe day that the appeal is presented 
the person presenting the appeal must be duly 

behalf of the appellant ■ 
1920 Pat 681 and MIC -‘ 187 , Rtl. on. 

(b) Practice— Appeal — Technical^ defecl— 
Preienlalion of appeal by clerk- Pleader 
must have signed it and authorized bis clerk 
hi»s!!f * «"»««»»« to presentation by 

when he only signs memorandum of appeal. 

cleSklf Petition by the 

tj!!n ** to a presonta- 

him ^ himself when it is signed by 
him and the clerk is duly authorised. * ' 

k presented^ 

»uid . v:zr’,T £ ““ 

agent or clerk of / : 20 Mad 87 , Bel. on. ^ 

ill [P 1960 2] 

Mhhru Ram — for Appellants. 

Hem RajMahajan for M. 0. Uahaian 

and M. C. Makajan—iox Eespondents. 

Judgment.— This appeal arises out of 

Prietor‘nf ^ ® Cbiragb. a pro. 

pr etor of Mirpur. against 18 other pro- 

prjetora of the same village for ejectment, 


on tbe ground that the defendants bad 
taken forcible possession of a part of the 
Sbamilat Deh and that thereby they bad 
reduced tbe area that was reserved for 
use for common purposes. The suit was 
brought by Cbiragb in a representative 
capacity on behalf of all the proprietors 
of the village. Tbe trial Court dismissed 
the plaintiff’s suit on 25th August 1933, 
The plaintiff' preferred an appeal to tbe 
learned District Judge on 6tb November 
1933. A vakalatnama signed by Lala 
Jagan Nath and Pandit Bam Nath, advo- 
cates was filed with tbe memorandum of 
appeal. The memorandum of appeal had 
been signed by Lala Jagan Nath and 
Lala TaraCliand, advocates. The appeal 
was actually presented by Lala Tara 
Chand. On the hearing of the appeal 
a preliminary objection was raised on 
behalf of the respondents that tbe ap. 
peal had not been validly presented and 
could not be entertained on the ground 
that Lala Tara Chand had never been 
autliorised to sign the appeal or to pre. 
sent it. The learned District Judge by 
bis order dated 5th January 1934. held 
that the preliminary objection had no 
force and that the appeal had been 

r. judgment 

dated 10th January 1934, the learned 

District Judge accepted the appeal and 

passed a decree in favour of the plaintiff. 

ihe defendants have preferred a second 

appeal to this Court. It was strenuously 

urged on behalf of the appellant that the 

appeal before the learned District Judge 

was not validly presented either by the 

appellant or his pleader or by any duly 

authorised agent of his, and that, there 

fore, in effect there was no appeal before 

the learned District Judge. The learned 

District Judge has relied on 0. 41 E 1 

in holding that the appeal was validly 

“■ >■ ■■ ~ ■ «- 

suck office as it SSL llST 

It was urged by the learned connsel for 
the appellant that the provisions of 0. 41, 

sions of 0. 3. E. 1, which lays down that: 
^oart required or authorised by law to bo mact^ 

Cofirt m^y oscep 

for the by puy law 

the crii? *’0 "“‘•Jo Of done bv 

the party lu potsoa. or by hie recognised aFout 


196 Lahore 


Sardar Khan v. Ram Mal 


ty a pleader appearing, applying or acting on 
ki' behalf. 

It was maintained that the presenta- 
tion of an appeal amounts to acting on 
behalf of the appellant and that under 
the provisions of O. 41. R. 1 read with 
O. 3. R. 1. Lala Tar.i Chand could not 
act on behalf of the appellant. It is true 
that T.ala Tara Chand had signed the 
memorandum of appeal but no vakalat- 
nama of Lala Tara Chand was ever placed 
on the record either before or after the 
presentation of the appeal. In a case re- 
ported as 11 I C 387 (1) a pleader filed 
an appeal in time, but without a vakalat- 
nama. and subsequently, after the period 
for filing the appeal had expired, a 
vakalatnama was filed. It was held that 
tlie filing of the vakalatnama could not be 
treated as referring back to the date on 
which the appeal was filed and that 
therefore the appeal was barred. The 
ratio decidendi of the judgment is that 
the jivesenting or the filing of the appeal 
amounts to acting on behalf of the appel- 
lant, and on the clay that the appeal is 
presented the person presenting the ap- 
peal must be duly authorised to act on 
behalf of the appellant. In a case re- 
ported as oo I C 271 (2). it was held by a 
Division Bench of the Patna High Court 
that the presentation of a memorandum of 
appeal bv a Vakil without any authority 
in the shape of a vakalatnama is not a 
valid presentation. In the present case 
not onlv was the appeal filed by Lala 
Tara Chand without any vakalatnama but 
no vakalatnama in favour of Lala Tara 
Chand was ever placed on the record even 
after the filing of the appeal. The learned 
District Judge has relied on the wording 
of 0. 41, R. 1 and has held that the ap- 
peal can be presented to the Court by any 
person, and that it is not necessary that 
he should be duly authorized to present 
the appeal. The language of O. 41, R. 1, 
however, does not appear to me to be 
susceptible of this interpretation. 


On behalf of the respondents reference 
was made to 20 Mad 87 (3) and 1032 Lah 
373 U). 20 Mad 87 (3) lays down that the 

nre septatiou of an appeal petition by the 

1. Chandan Bhuya v. Haroo Sebri, (1911) 11 

I 0 39T 

2. SbeiLb Palat 7. Sarwan S.abu. 1920 Pat 581 


= 55 1 C 271. iicfjri 

3. Queen-Empress V. Karuppa Idajan, (l-Jb) 

i AmU^Sbab v. Abdul Aziz. 1932 Lah 373=136 
I C 712=13 Lah 775=33 P L R 398. 
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clerk of the appellants’ pleader is equivaJ 
lent to a presentation by the pleader' 
himself when it is signed by him and he 
is duly authorised. That case is of no 
assistance to the respondents as it deals 
with a criminal appeal. Moreover in the 
present case the appeal was not presented' 
by Lala Jagan Nath's or Pandit Ram' 
Nath's clerk, but by Lala Tara Chand who 
had duly signed the memorandum of apJ 
peal. In these circumstances it cannot' 
bo held that Lala Tara Chand, Advocatej 
was merely an agent of Lala Jagan Nath.j 
By signing the memorandum of appeal he 
acted independently of Lala Jagan Nath^ 
and presentation of the appeal by him' 
cannot be held to be a presentation by anj 
agent or clerk of Lala Jagan Nath. It is| 
unnecessary to consider 1932 Lab 373 (4) 
as that case has no bearing at all. The 
learned counsel for the respondents urged 
that tlie time for the presentation of the 
appeal may be extended under S. 5. Lim. 
Act. This prayer cannot be granted by 
this Court, as it was for the lower appel- 
late Court to decide whether there was 
sutllcient cause for extending the time for 
the presentation of the appeal. For the 
reasons given above, I hold that no appeal 
was duly and validly presented to the 
learned District Judge on behalf of the ap- 
pellant at any time. In these circumstaows 
the judgments of the learned District 
Judge, dated 5th January 1934, and 10th 
January 1934, and the decree based thereon 
must be set aside, I therefore accept this 
appeal, set aside the decree of the learned 
District Judge, and order that the 
memorandum of appeal filed in the Court 
of the learned District Judge be returned 
to the respondent for such action as he 
may bo advised to take. The parties shall 
bear their own costs throughout. 

B.W.rV.v. Appeal accepted. 
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Bhide and Currie, JJ. 

Sar<far Khan — Defendant — Appellant- 


Hindu Joint Family Firm) FamMal 
rkat Shah — Plaintiff and another 
Defendant — Respondents, 
b'irst Appeal No. 1912 of 1934. Decided 
3l8t October 1935. from decree of huD- 
3ge. Ist Class. Lyallpur. D/- 30tb 

gust 1934. , 

« Actionable claim- Mortgugor 
ifrucluary mortgage and putting morU « 
pos>et«ian — Mortgagee not paying 
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•ideration — Mortgagor'* right to recover 
consideration is trans/erable. 

Where Ihe mortgagor completes his part of 
the contract bj executing a usufructuary mort* 
gage and by putting the mortgagee in posses- 
sion and the mortgagee fails to discharge the 
consideration, the mortgagor has a transferable 
claim and his assignee is entitled to sue the 
mortgagee for the amount: 1931 dif 95, Foil. 

[P 198 G Ij 

21. A Majid — for Appellant. 

J. L. Kapur, Vishmi Datta for Badri 
Das&nd Asad Ollah Khan — for Respon- 
dents. 

Currie, J. — Two brothers Sardar Kban 
and Faujdar Kh&n alias Ghulam Qadir, 
owned certain property in Lyallpur, 
Sardar Khan bolding two-thirds and 
Faujdar Khan^ one-third. On 14th July 
1931 Faujdar Kban executed a registered 
deed of mortgage in favour of his brother 
Sardar Kban for Rs. 6,000. The mortgage 
was with possession and it was provided 
that interest and rent should counter- 
balance each other, the mortgagee being 
at liberty to lease the property in any 
manner he liked. Of the consideration 
Rs. 4.000 were left in trust with the mort- 
gagee, without adjustment of accouot to 
pay off the debt due from the mortgagor 

to the firm of Barkat Shah-Ram Mal. It 

was further provided that from the date 
of the mortgage the mortgagee should be 
responsible for the interest on the amount 
due to Barkat Shah. On 27th July 1932 
the firm sent a notice to Sardar Khan. 

written reply was sent, but it isalleged 
^at Sardar Kban made evasive promises. 
Eventually he apparently informed the 
firm that he had received legal advice to 
the effect that they could not onforoe the 
claim. On 26th September 1933 Sardar 
Khan gave notice to Faujdar Khan that 
he had appropriated the money on ac- 
count due to him. On 30th October 1933 
£ f assignment of 

S conveying 

fd Vb'T mention! 

On recoverable. 

qf ^ February 1934 

Sardar Khan replied to the effect that 

^e mo^y had been paid to Faujdar 

February, however, the 
rm had instituted the present suit The 
learned Subordinate Judge, first class 

^ for Rupees 
The learned counsel for the appeUant 


has abandoned the defence that the 
money had been paid to Faujdar Khan. 
His principal contention is thatthe plain- 
tiffs were not entitled to sue under the 
provisions of the Transfer of Property Act 
on the ground that what Faujdar Khan 
bad assigned to them was a mere right to 
sue and not an actionable claim. He 
further contended that no personal decree 
could be given against Sardar Khan and 
that the decree should have been against 
the property. Finally, it was urged that 
the interest could not be calculated, As 
regards the first point, counsel argues 
that the principles of Ss. 3, G (e) and 130 
T. P. Act, have been held applicable to 
this province, and cites 106 P R 1914 (l) 
which supports his contention. He argues 
that Faujdar Khan could not have sued 
for Rs. 4,000 as a debt but could 
merely have sued for damages for breach 
of the contract and that therefore he 
merely possessed the right to sue which 
could not be transferred by assignment. 
In support of this argument reference is 
made to 1925 Lab 548 (2) in which it 
was held that the right to recover damages 
for breach of a contract is not transfer- 
able. The real question however is whe- 
ther in the present case Faujdar Kban 
was merely entitled to sue for damages or 
whether be could have claimed the pay- 
ment of the sum of Rs. 4,000. Mr. Majid 
has cited 47 Mad 698 (3), 43 Cal 59 (4) 
and 1930 Lab 100 (5). The latter ruling 
related to a case in which it was sought to 
recover unpaid balance of consideration in 
respect of a bond executed by the plaintiff 
m favour of the creditors and is thus not 

directly ID point. Id 43 Cal 59 (l) it was 

held that a suit for specific performance 
of a contract to lend or boiTow money 
19 not maintainable. In 47 Mad 698 (3). 
It was held that though it is open to the 
mortgagor to sue the mortgagee for breacli 
of the agreemeut to lend monev. a right 

® transferred 

. 6 (e), T. P. Act. Consequently 
a^assignee from the mortgagor of a n.rb 

San 1925 

Aisjian, 1925 Lab 543=86 I C 960 
ms MaA M Srinivasa Babhu. 

1925 Mad 62=30 10 5=47 Mad 698=47 M 
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of the consideration duo for a mortgage, 
which was not paid by the mortgagee, is 
not entitled to recover it in a suit against 
the mortgagee. These two rulings at first 
sight support the contention of the 
learned counsel for the ni pellants. They 
were both, however, as far as can be seen, 
cases of simple mortgage and not of 
usufructuary mortgage. For the respon- 
dents Mr. Kapur urges that a usufructuary 
mortgage stands on a different footing and 
amounts to a conveyance of interest in 
land and is not a mere contract to lend 
money. He contends that in such a case 
the unpaid consideration is recoverable 
and the mortgagor is not merely confined 
to a suit for damages for breach of the 
contract. In support of this contention 
he refers to 52 All 761 (6), 1931 Nag 89 
(7) and 57 Mad 1074 (S). The two latter 
rulings are not in point, the Nagpur case 
relating to a sale, while the Madras case 
appears to me to be entirely irrelevant. 
In 52 All 761 (6), the learned Judges re- 
marked at p. 765 : 

It has been held in several cases that a right 
to lead money caonot be specifically enforced. 
Tbo caso of usufructuary mortgage, however, 
must stand on a diflercDt footing, particularly 
when tho possession has becu delivered and the 
stipulation is that the profits are to be set ofi 
against the interest. The suit is not really 
one for the specific performance of a mere con- 
tract to lend money but to compel the defen- 
dants to perform their part of the contract 
when they have obtained delivery of possession 
of the property. 

This decision appears to me to he 
directly in point. Tlie mortgagor in the 
present case Ijad completed his part of the 
contract and the mortgagee liad failed to 
discharge tho consideration. In my judg- 
ment, therefore, tho mortgagor bad a 
transferal)|e claim and his assignee was 
entitled to sue the mortgagee for the 
amount. Mr. Kapur further argued for 
the respondents that in any case they 
were entitled to sue on their own behalf. 
He relied on 61 Cal 841 (9), but the view 
taken in that ruling is opposed to that 
expressed in 16 Lull 118 (10), in which it 
was hold that where no trust had been 

6. Sheopati Singh v. J.igdeo Singh. 1931 All 05 

= 104 1 C 764=62 All 701 = 1020 A L J 1141. 

7. Niithu M^li V. BaDsaji, 1031 Nag 80=132 1 C 

456=27 N L It 2S8- 

8. Mathu V. AcLu, 10.34 Mad 401=151 I C 353 

=57 Mad 1074=67 M L J 15$. 

0. Khirod Bobari Dutt v. Man Gobinda, 1034 

Cal 682=162 1 C 351=01 Cal 841=38 C W N 

682. 

10. Ganesh Das v. Mt. Banto. 1935 Lab 354= 
158 1 C 387=16 Lah 113=37 P L R 552. 
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created in favour of the plaintiff and he 
was not a party to the contract, the 
general rule applies, viz. that the con- 
tract affects only the parties to it and 
cannot be enforced by or against the per- 
son who is not a party even if the con- 
tract is made for his beneht. I see no 
ground for dissenting from the view ex- 
pressed in that ruling. In any case the 
plaintiff never based his suit on that 
ground. It is clear from the plaint that 
be based his suit solely on the deed of 
assignment executed in his favour by 
Faujdar Khan as in para. 5 of the plaint 
be stated that tbo cause of action accrued 
on 30th October 1933, the date of the 
sale-deed. It is therefore unnecessary to 
discuss the matter further. 

As regards the appellant's personal 
liability, it was suggested that the 
amount was chargeable on the property. 
Reference was made to 54 PR 1902 (11), 
but the facts of that case were totally 
different. They related to a case in which 
it was held that an agreement by a pnr. 
chaser of an equity of redemption with 
his vendor to pay the mortgage (to which 
the mortgagee was no party) does not 
create a personal liability on the part of 
the purchaser, so as to entitle the mort- 
gagee to obtain a personal decree against 
the purchaser, nor does such an agree- 
ment establish an express trust in favour 
of the mortgagee. Counsel’s contention, 
therefore, in my opinion, is without force. 
.■\s regards the question of interest, it was 
argued that this could not be calculated 
and should not be allowed. The mort- 
gage executed by Faujdar Khan in favour 
of Sardar Khan, as already noted, clearly 
provided that the mortgagee would be 
responsible for the interest due on the 
debt with effect from the date of the 
mortgage. The interest claimed is at the 

rate of 1. per cent per mensem and it is 

admitted by Faujdar Khan in paragraph 
6 of his pleas that that was the agreed 
rate. Sardar Khan merely denied any 
liability to pay interest and did not con- 
test the question of tho rate. The rate 
in itself is not unreasonable and I can see 
no ground for holding that the appeUan 
is not liable to pay interest. I? 
of the above findings I would dismiss t e 
appeal with costs. 

Bhide, J . — I agree. . 

B.D. Appeal dismissea-^ 

11. Mabomed Sadiq v. ill. Sabeb Bibi, 119<W 
S4 P R 1902=64 P L B 1902. 
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Coldsteeam and Bhide, JJ. 
Harman and others — Petitioners. 

V. 

Gopal Das and others — Respondents. 

Civil Misc. No. 143 of 1935, Decided 
•on 29th October 1985, from order of 
Coldstream and Bbide, JJ., D/. 27tb 
November 1934, 

(a) Lahore High Conrt Rules and Orders, 
Vol. 5, Cb. 6*B — PJeeder cannot act for any 
^rson unless they are empowered under 
O. 3, R. 4, Civil P. C.— Pleader can plead 
without power of attorney but must file 
memorandum of appearance. 

The rales framed by the Lahore High Court 
In their Rules and Orders, Vol. 5. Ch. 6-B. 
^‘Powers and Duties of Advocates and Vakils/* 
reproduce gooerally the provisions of the Code 
of Civil Procedure. They forbid any Advocate 
or Vakil to act for any person in any Court 
unless be has been appointed by an instminent 
w writing as required by 0. 8, R. 4, Civil P. 0. 
Sut they do not forbid an Advocate or Vakil to 
plead on behalf of any person without a power 
of attorney, An Advocate or Vakil engaged for 
the purpose of pleading only must, according to 
these rules, GJe in Court a memorandum of 
appearance. (p 199 C 2; P 200 C 1] 

(b) Legal Praclitioner-^Power to compro* 
™se la inherent in Advocates in India— 
Pleader only authoriaed to appear can com- 
promise-Power of attorney is notncccfsary 

The power to compromise an appeal is an im- 
plied power inherent in the position of an Advo- 
cate in India and therefore no power of attorney 

® to a 

valid and binding compromise. The power to 

compromise may be validly exercised bv an 

Advocate who has been authorised oniy to 

appear: 1980 P C 168, Foil. [P 200 C 1] 

Mohammed Alam~lot Petitioner. 
Achhru Ham and Indar Dev — for Res 
pondeats. 

Order.— This is a petition sobmitted 
by four persons through Mr. Mohammad 
Alam for review of the judgment of this 
COTTt IQ First Appeal No. 791 of 1930 
delivered on 27th November 1934, modi 
fying a decree passed ia favour of those 
four persons by the Senior Sub.Judge^fc 

p^^aintififs in the suit in which the decree 
was passed by the Senior Sub-Judge. 
ThatdecrM had ordered that a certain 

Iftif f the vil. 

lage to which the parties belong should 

te amended by the substitutiou of the 

«hah m the revenue records. Against 
*hat decree the defendants in the suit 

Court on 24th April 
iSSO. After an adjournment had bLn 


granted on the understanding that there 
was some chance of a compromise, the 
counsel appeared before us on 27th Nov- 
ember 1934 and declared that the dispute 
had been compromised and that the 
parties were agreed that a decree should 
be passed declaring that the entry in the 
land revenue records ‘abadi chah’ which 
replaced the earlier entry abadi deh” 
would not affect the rights of the plain- 
tiffs, whatever those rights were before 
the new entry was made. 

In view of this declaration this Bench 
accepted the appeal and passed a decree 
in the terms of the compromise as des- 
cribed to us. It is necessary to notice 
here that the four petitioners had con- 
ducted the suit in the Court of the 
Senior Sub.Judge as representing a large 
body of residents of the village Kothe. 
wala. It is contended before us by Mr. 
Mohammad Alam on the petitioner's 
behalf that our judgment of 27bh Nov- 
ember 1934 should be reviewed on the 
ground that the petitioners’ counsel, Mr. 
Gbulam Mohy-ud-Din bad not beeu 
authorised by them in writing to com- 
promise on the terms stated to have been 
agreed upon and incorporated in the 
judgment of this Court. There is upon 
the record no instrument in writing 
authorising Mr. Gbulam Moby-ud-Din to 
act or appear in the suit or appeal. 
There is however no doubt that he was 
the counsel for the petitioners, on whoso 
behalf be bad submitted the list of doou- 
ments which they desired to have printed 
for the purpose of the appeal, and on 
whose behalf he appeared before us at 
least on two occasions. It is not denied 
that Mr. Ghulam Mohy-ud-Din was the 
petitioners’ counsel, and indeed the peti- 
tion itself refers to him as such. In sup- 
port of this contention that the absence 
of any instrument in writing is an error 
apparent on the face of the record justi- 
lying interference in review. Mr. Moham- 
mad Alam has referred us to 0. 3, B. 4, 

framed by 

V I “‘S“^^o"ftin^their Buies and Orders, 
Vol. 6, Ob. 6-B, Powers and Duties of 
Advocates and Vakils.” 

These rules reproduce generally the 
provisions of the Code of Civil Prooe- 
dure. They forbid any Advocate or 
va^il to act for any person in any Court 
unless he has been appointed by an in- 
Mrument in writing as required by 0. 3, 

B. 4, Civil P. 0. But they do not forbid 
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an Advocate or Vakil to plead oo behalf 
of any person without a power of attor- 
ney. An Advocate or Vakil enjiaged for 
'the purpose of pleading only must, ac- 
'cording to these rules, file in Court a 
memorandum of appearance. On behalf 
,of the respondents it is argued by Mr. 
lAchhru Earn that the power to conipro- 
inise an appeal is an implied power in- 
herent in the position of an Advocate in 
India and therefore no power of attorney 
is necessary to empower a counsel to 
agree to a valid and binding compromise. 
In support of this argument he has re- 
ferred to o7 Cal 1311 (1) at p. 1317 
where the Privy Council has discussed 
the question at some length and given 
cogent reasons for laying down this pro- 
position. In face of this judgment it 
'must, I think, be held that the power to 
compromise may be validly e.xercised by 
an Advocate wlio has been authorised 
only to appear. It follows that Mr. 
IGhulam Mohy-ud-Din was competent to 
enter into a valid compromise on behalf 
of his clients even in tlie absence of a 
power of attorney. The absence of a 
power of attorney in such circumstances 
would be no more than an irregularity 
which would not affect the validity of the 
compromise and tlie decree passed upon 
it. We dismiss this petition accordingly 
with costs. 

B.D./r.K. Petition dismissed. 

1. SoureDdranatb Mitra v. Tarubala Dasi, 1980 

P C 168=123 1 C 515=57 I A 133=57 Cal 

1311 (P C). 
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Agha Haidar, J. 

Rura d/af — Plaintiff — Appellant. 

v. 

Bam Chand zud others — Defendants — 
Respondents. 


<1er the control of the Deputy Commissioner 
and IS a branch of the Deputy Commissioner’s- 
office. Once this position is established, it fol- 
lows that no person can be damnified on ac- 
count of the laches, ignorance or negligence of 
any official attached to a department connected 
with the administration of justice. [P 201 Cl, 2) 

Where an appe.al was not filed in time be- 
cause of an erroneous practice prevailing in 
the Copying Department : 

}Jeld : that there was sufficient reason with- 
in S. 5, Lim Act, for not filing the appealin 
time: 1928 Lah 16; 35 P L R 713 and 9IC 
331. Dissent. [P 201 C 21 

(b) Limitation Act (1908), S. 5— High Court 
does not interfere with discretion of trial 
Court. 

Once a discretion has been e:;ercised in the 
matter under S. 6, Lim. Act, by the lower ap- 
pellate Court, the High Court should not in- 
terfere : Case law lief. [P 201 C 2) 

Jaoan -VaM Agoarual—iov Appellants 

Indar Dev Dna — for Bespoodents. 

Judgment. — This is a plaintiff s ap- 
peal arising out of a suit for possessiou 
of a certain site measuring 342 3^6 
sQuare feet described in the plaint in de- 
tail. The trial Court decreed the suit 
aud the defendants went up in appeal. 
The learned District Judge set aside tbe 
decree of the trial Court aud dismissed 
the plaintiff's suit with costs. Tbe plain- 
tiff has come up to this Court in second 
appeal. The case for the plaintiff was 
that he had purchased a certain area of 
land and that the defendants had en- 
croaclied upon this area, Tbe learned 
Judge weob into the question very minu- 
tely and has arrived at the finding which 

is to the following effect : 

Id thaso circumstances it is impossible to hold 
that tbe defendants have in their posseesioD 
anj land belonging to tbe pUintifT. the more so 
as by no action of his has tbe plaintifi up to 
tbe iostitutioD of this suit given anj indication! 
of bis belie! to that effect except in bis appiica* 
tion to tbe Committee admitting encroach' 
ment and that it is nullified by bis subsequent 
admissions in the plans Exs. D. d/A, D. 2 and 
D. 3. 


Second Appeal No. 1891 of 1933» De- 
cided on 12th March 1935, from decree 
of Dist. Judge, Jullundur, D/. 1st July 
1933. 

(a) Limitation Act (1908), S. 5— Delay in 
Copying Department due to wrong practice 
— Copying Department is not agent of appH* 
cant-^ Delay in filing appeal due to delay in 
Copying Department ^ There is sufficient 
cause within S. 5. 

It is true that the Copying Department is 
directly paid from a fund which represents tbe 
receipts from the copying fees, but that is all. 
But the rvlatioosbip of principal and agent 
cannot be established by this mode of payment. 
Tbo Copying Department is a department un* 


This is a finding of fact and is biDdiD& 
upon this Court in second appeal. Tb9 
learned counsel for the appellant had 
however laid emphasis upon the fact that 
the appeal in the lower appellate Court 
had been filed beyond limitation and that 
although the matter had been raised be- 
fore that Court, no finding has been re- 
corded on the [question of limitatioDf 
I had remitted tbe matter to the lower 
appellate Court to record a finding on 
the question of limitation thus raised. 1^ 
was also suggested that, if the appo^ 
were really filed beyond the prescribed 
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period of limitation, the Judge should 
consider whether the appellants before 
him could ask for the benefit of S. 6, 
Lim. Act. The learned Judge has re- 
turned the finding which is in favour of 
the defendants.respondents. The Judg- 
ment of the trial Court was pronounced 
on 11th April 1932 and the application 
for copies was filed on the same day but 
no deposit was made. He was called upon 
to deposit a sura of Es. 10 on 29th April 
1932. The money was deposited at once 
and the copies were delivered on 4th 
May. The appeal was fil^ on Slst May 
1932. The learned Judge has rightly ob- 
served that, for any delay in making 
payment of the advance fee, it is the 
Copying Agency which is to blame and 
not the applicant and that therefore the 
application should have been held to 
have been duly made on 11th April 1932. 
It appears that a wrong practice prevails 
in the Jullundur District and the liti- 
gants do not deposit the necessary sum 
of Rs. 5 along with the application. In 
fact it is stated that the money is not 
accepted by the Copying Agent at that 
stage. The finding of the learned Judge 
IS attacked by the learned counsel for 
the appellant by the argument that the 
Copying Department is the agent of the 
applicant and therefore if the agent is 
remiss, the applicant should suffer. There 
w support for this view in two single 

iienoh cases reported as 104 1 0 686 ( 1 ) 

^ B 713(2). There is also a Di. 
vision Bench case of the Punjab Chief 
Court 10 9 I C 381 (3). 

>°Tit0d 

my attention to the rules framed hy the 

Financial 
been able 

Zt thf P ‘0 the proposition 

went rS I>epartment is the 

agent of the applicant. It is tme that 
the Copying Dei^rtment is directly paid 

a fund which represents the re 
^Ipts from the copying fees, but that is 
au. 1 dare say there are other denart 
^nts of administration which are finani 
ced uj a similar way, but I cannot under 

^d agent can be esta blished by this 


mode of payment. .A copyist is appointed 
by the Deputy Commissioner and I sup- 
pose he is dismissed hy the Deputy Com- 
missioner also. The number of copyists! 
in a particular District is determined byl 
the Commissioner aud the qualificatiousj 
for the post of copyist are laid down by 
the same authority. I do not see how 
the applicants for copies, who are a fluc- 
tuating body, can be treated as principals 
and what control can they exercise over 
the Copying Department, its supposed 
agent. 

With due respect I am not pre-' 
pared to accept the view laid down in! 
Uie three cases quoted above, that the 
Copying Department is the agent of the 
applicant for copies. In iny humble 
Judgment the Copying Department is a 
department under the control of the 
Deputy Commissioner and is a branch of 
the Deputy Commissioner’s office. Once 
this position is established, it follows 
that no person can he damnified on ac- 
count of the laches, ignorance or negli. 
gence of any official attached to a depart, 
ment connected with the administration 
of justice. In my opinion the learnedi 
Judge has given good and valid reasons! 
for bolding that the appeal was within 
learned Judge has further 
fortified his decision by giving the bene- 
fit of b 5. Lim. Act. to the defendants, 
res^ndenta. Now. there are a number 
of aecisioDS both of this Court as well as 
of the Allahabad High Court in which 
It 18 laid down that, when once a dis- 
cretion has been exercised in the matter 
under S. 5, Lim. Act. by the lower appel- 
late Court, the High Court would uot 
interfere The following cases are typical 

nfhJ® there are numerous 

other decisions too, to the same effect.! 

111 I C ftift L ^‘\%A»^ffabad cases are 

ever nf aii u l 
ever, of the Allahabad High Court are 


^'1'oeS*^ 1926 Lnh 542=95 

» 930 ) 

n?*I^0^r6“ 1929 All 31= 

=“u'cf805'^‘*'* All 25i 
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25 All 71 (9) and 26 All 327 (10), both 
followed in 102 I C 615 (ll). 

In my judgment tl^e finding of the 
Court below, that the defondants-respon- 
dents had sufficient cause for not filing 
the appeal within the period of limita- 
tion on account of the erroneous practice 
prevailing in this District is correct, and 
must be upheld. I therefore find that 
the appeal before the lo^Yer appellate 
Court was filed within limitation. On 
the merits the lower appellate Court has 
disposed of the case by a finding of fact 
which is binding upon this Court in se- 
cond appeal. The appeal is dismissed 
with costs. 

B.D./r. K. Appeal dismissed. 

9. Tulsi Kanwar v. Gajraj Singh, (1902) 25 All 
71^1902 A W K203. 

10. Hamid Ali v. Gava Diu, (1904) 26 All 327. 
.11. Gursarau Das v. District Board, JuUundur, 
1927 Lab 884=102 I C 615=28 P L R 338. 
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Addison, Ag. C. J. and Din 
Mohammad, J. 

Shah Mohammad — Appellant, 

V. 

Mt. Pairi and others — Respondents. 
Letters Patent Appeal No. 34 of 1935, 
Decided on 18th June 1935, from decree 
of Monroe, J., High Court, Lahore, D/- 
' 8 th January 1935. 

(a) Pre «mption — Owner of agricultural 
estate^Conversion of agricultural land into 
building fite*~'Owner \t deprived of all privi* 
legea which he previously enjoyed. 

The term ^'owucr of the estate" a$ used io S. 
15. Punjab Pre emption Act imports ownership 
of agricultural land only and as soon as an area 
of land, which was admittedly agricultural 
before, is converted into a building site, it at 
once ceases to be a part of the estate aud its 
owner, therefore, is deprived of all those privi- 
leges which be could otherwise enjoy under the 
law : Case law discussed. 

[P 202 C 2 ; P 205 C 1] 

(b) Punjab Pre*empiion Act (1 of 1913), 
St. 15. 16 — Law of pre-emption dealt with 
three kind t of immoveable property — Right of 
pre-emption differ# in retpect of them — It 
indicalet that urban immoveable property it 
placed on different batit than other two. 

The law of pre-emption deals with three kinds 
of immoveable property, vi^ agricultural land, 
village immoveable property aud urban immove- 
able property. S. 15 provides the right of pre- 
emption in respect of the former two aud S. 16 
deals with this right in respect of urban im- 
moveable property. The diflerence in the treat- 
ment of both the groups indicates that urban 
immoveable property was placed on a difierent 
basis from the other two classes of property so 
far as pre-emption was concerned. [P 205 C 2] 

(c) Punjab Pre-emption Aet (I of 1913), S. 
16— Owner of urban immoveable property it 


not entitled to pre-empt the tale of agricul- 
tural land within limits of Multan town. 

Where a person is owner of an urban immove- 
able property, he is not entitled to pre-empt the 
sale of agricultural land within the limits of 
Multan Town. [P 205 C 1, 2) 

Gulam Mohi-ud^Din and Shabbir i/u 
mad — for Appellant. 

Mehr C/ia«ci Mahajan and Nazir Ah- 
mad — for Respondents. 


Din Mohammad, J. — This is‘a Letters 
Patent appeal from the judgment of 
Monroe, J. The sole question for deter- 
mination ID Ctbis case is, whether an 
owner of a plot of land which was once 
agricultural land situated within the 
municipal limits of a town and was after- 
wards built upon, can still be deemed to 
be an ‘'owner of the estate" within the 
meaning of S. 15 (c), thirdly, of the Pre- 
emption Act, so as to be entitled to pre- 
empt the sale of agriculturallaod situated 
within the same limits. The trial Judge 
found that the plaintiff could not pre- 
empt in these circumstances, and both 
the District Judge and the learned Judge 
of this Court have concurred in thisfind- 
ing. The answer to this question is not 
so easy as it appears to be at first sight. 
It is contended on behalf of the appellant 
that by merely building upon a piece of 
land which used to be agricultural land 
before, but which, in spite of the build- 
ing, is still assessed to land revenue and 
is shown in the revenue papers as bear- 
ing a separate khasra number, its owner 
does not cease to be an owner of the 
estate, even though the land itself ceases 
to bo agricultural land and assumes the 
character of “urban immoveable proper- 
ty." The respondent on the other band 
maintaios that the term owner of the 
estate” as used in S. 15, Pre-emption Act 
imports ownership of agricultural land 
only and as soon as an area of land, which 
was admittedly agricultural before, 18 
converted into a building site, it at once 
ceases to be a part of the estate and its 
owner, therefore, is deprived of all those 
privileges which he could otherwise en- 
joy under the law. On behalf of 
pellant, reliance has been placed on S 0 r 
L R 1918 U), 1933 Lab 2l3 (2) and 193d 
Pesh 33 (3). 


•lamat Rai v. Kanshi Ram, 1918 Lab 334— 

. I C 837=30 P L R 1918. 

laoan Dio v. Cbanan Din, 1933 Lab 213 

I I 0 308=34 P L R 227. « v 04 

iqir Mahomed v. Kala Khan, 1933 Posh 33 

:141 1 0 643. 
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In 30 P L E 1918 (1), the land in suit 
ms situated within municipal limits but 
still remained a part of the estate known 
as Ptemgarh village. It was found that 
the town itself had not extended so far. 
It washeld by a single Judge of the Chief 
Court that the locality in question still 
remained a part ofthevillage and did not 
become a part of the town. It was on 
this basis that it was further held that 
the plaintiff who had purchased a small 
plot of land assessed to revenue must be 
regarded as an “owner of the estate” 
within the meaning of the Pre-emption 
Act. This authority, therefore, is clearly 
distinguishable inasmuch as in the pre- 
sent case it is not denied that the land 
on the basis of which pre-emption is 
olaimed is a part of the town. In 1933 
Lab 213 (2), the land on the basis of 
■which pre-emption was resisted was si- 
tuated within the area of Mozang. The 
plot though described as Qabil tamir 
(suitable for building) had not yet been 
’built upon. It was also assessed to land 
leveoue. Tapp, J., held that : 


42 P E 1906 (7), 57 P E 1906 (8). 90 P E 

1907 (9). 84 P K 1910 (lO), 109 P L R 

1908 (11), 106 P E 1913 (12), 60 I C 
580 (13). 1924 Lab 662 (14), 1927 Lah 
799 (15) and 1929 Lah 164 (16). The 
cases of 73 I C 200 (4) and 73 I C 855 
(5) are from Peshawar, and were both 
decided by Mr. Pipon, J. C. In both it 
was held that any portion of an agricul. 
tural village may lose its character as 
such and become, by the force of circum- 
stances, a suburb of a town and such a 
suburb was to be regarded as a sub.divi. 
sion of a town for purposes of pre-emp. 
tioD. This proposition is not denied in 
the present case. In fact, as stated above, 
it is admitted that the property on the 
basis of which pre-emption is claimed has 
assumed the character of urban immove. 
able property. But if these judgments 
intend to lay down that no agricultural 
land can exist within the limits of a town 
we are unable to endorse this proposition, 
as this will clearly go against the defini- 
tion of urban immoveable property as 
given in S. 3, Pre-emption Act. 


in such cases was whe- 
ther the area in question was or was not asses- 
sed to land revenue. Its extent, situation and 
the pur^sefor which it was brought or to which 
tt may be devoted were absolutely immaterial. 

_ With all respect, we consider that this 
IB toogeneralapropositioQ of law to enun- 
ciate. as in all such cases it will be neces- 
sary to determine where the land on the 
basis of which the right of pre-emption is 
claimed or resisted, is situated and to 

devoted. Even 
apart from this, as the plot of land dealt 

consequently, not assumed the 
character of urban immoveable property' 

thw authority will be of no u^se to us 

In 1933 Pesh 33 (3) the land pur. 
chased was admittedly situated in a vil 

°° ^be basis of 
Sfced for pre-emption was re- 

eiBted. That precedent also does not help 

respondent, on th? 

f/o authorities: 73 I C 
^QQ (4), 73 I G 855 (5), 87 P R 1690 (6), 

s' vf*l' y. Kalandar Khan, (1923) 73 1 0 ono 

“J '• (S) 

e. Kbh« B.,., Aii (leoo) 67 P B 


A U ^ 


— - • — IQ Q 15 - 

pate WDsistiog of shops and a chaubara 
Tfas situated in a bazaar in the suburbs of 
Batala. PJaintiffs claimed pre-emption 
on the ground that they Tvere co-sharersin 
Mauza Faizpnr within the boundaries of 
which the land had been entered at the 
settlement that bad taken place sometime 
before. It was found that the bazaar 
was built about 1868 on a site which was 
previously a graveyard adjoining one of 
the gates of Batala. In these clrcumstan- 
ces, It was hold by a Division Bench of 
the Punjab Chief Court that the property 
should be regarded as situated in a town. 
The character of the land in suit before 
us is clearly different from that of the 

8 *2 P R 1906. 

lofefoS pTR'i^y “*'■ “““I « s 

9. tobom.d Bi. y. Sh»h Bin, (1907 ) 90 P B 

• A b"i9?S I';?“r";903°*”' 

p'SToSo’i C 

Nawaz, (1921) 60 I 0 

?s"l 0 991°^ ’ 

^9 I'c lOM^’ 1927 Lah 799= 
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land in the reported case and this uutlio- 
rity, therefore, cannot serve as a guide in 
the determination of the question at issue 
in the present case. Botli 42 P K 1906 
(7) and 57 P P 1906 (S) relate to iMultan 
to which place the present suit Ijelongs. 
In the former case, the subject of consi- 
deration was a suburb of Multan City 
known as **Taraf Kavi ”, and in the latter, 
was Mohalla Gidarpur which was a part 
of Bairum Pak Darwaza, admittedly a 
sub-division of the city of Multan. Be- 
yond proving that certain suburbs had 
lately sprung up outside the walled limits 
of ilultan, these authorities do not lay 
anything which can help us in the dis- 
posal of the present case. 

In 90 P E 1907 (9), it was conceded 
that the quarter known as Killa Gujar 
Singh even to that day constituted a 
village and contained a village commu- 
nity. It was also found that within its 
boundaries there existed a fairly large 
area of agricultural land which was asses- 
sed to laud revenue and there were also 

the ordinary village abadi, the ordinary village 
proprietary body, the ordinary village officers, a 
record-ol-rights, etc. 

It also admitted that Killa Gujar Singh 
in part retained its former character as a 
village community. It was however held 
that the land then in suit had for some 
time past become part and parcel of 
Lahore city and had lost its character of 
agricultural land. This judgment does 
help the respondents to some extent in- 
asmuch as it lays down that even if agri- 
cultural land exists in an estate, it is 
possible for some part of that estate to 
lose that character or to assume that of 
urban immoveable property. In 84 P R 
1910 (10), the abadi under consideration 
was the abadi jadid of the old village of 
Garhi Awan, a suburb of Hafizabad. It 
was held in that case that the abadi 
jadid must be looked upon as a subdivision 
within the meaning of the Punjab Pre- 
emption Act. It is not clear from the 
judgment however whether the site sold 
was assessed to land revenue or not. This 
authority, therefore, cannot serve as a 
good precedent in the case before us. 

Similarly in 109 P L R1908 (11), which 
was considered in 1933 Lali 213 (2), the 
laud on which the claim was based was 
not assessed to revenue. In 106 P R 
1913 (12) the pre-emption suit was in 
respect of house property in a village. 
Keither the vendor nor the vendee was 


a member of the village proprietary body 
or had any status in the village otherwise 
than as a house-holder. The pre-emptor 
was a Jat proprietor and his claim was 
resisted on the ground that the vendee 
was an owner of the estate and in these 
circumstances, his right was equal to 
that of the pre-emptor. The claim was 
however decreed. On appeal a Division 
Bench of the Chief Court made the 
following observations : 

It appears to us quite impossible to gire 
strained iuterprotatioD to the term ^owner of 
the estate* including owners of houses in the 
abadi, merely because the abadi may be techoi* 
cally part of the estate. Wo entertain no doubt 
that the law was intended to exclude mere 
house'bolder^. and we do not even think that a 
pedantically literal construction of the words 
'owner of the estate' would justify an exten- 
sion or application of the term in a manner 
which is so clearly oppo^^ed to the whole princi- 
ple upon which the PrG*emption Act is based. 

To justify such construction we sboold hare to 
read the words 'owner of the estate* as synony* ^ 
luous with the words 'owner in the estate* and 
wc have no authority for doing so. We think 
that the proper view is to take the words used 
in their generally accepted meaning, as under- 
stood in Kevenne literature and as connoting 
exclusively what is usually described as the 
proprietary body of the village. 

Wo aro Id respectful asreemeok witb 
this view and these observations ^ilt 
apply with much greater force to the case 
before us, as here the land on the basis 
of which the right of pre-emption is 
claimed, is not oven village immoveable 
property, but urban immoveable property. 

In GO I C 580 (13), a single Judge of this 
Court held that the mere fact that a plot 
of land is assessed to land revenue would 
not make it agricultural land, unless it is 
proved that the plot is occupied or let 
for agricultural purposes or for purposes 
subservient to agriculture. To the same 
effect is 1929 Lab 164 (16). This pro- 
position, as has been remarked above, is 
not denied by the appellant. In 19!^ 
Lah 662 (14), a Division Bench of this 
Court held that the expression village 
connotes ordinarily an area occupied by. 
a body of men mainly dependent upon 
agriculture or occupations subset' ien 
thereto. It was further observed tbab 
the reported cases contained many, lo- 
stuDces of rural areas in the vicinity of a 
town which bad ceased to be rural and 
grown into a suburb of the town, anci 
that such areas had been held to be 
governed by rules applying to urban pro- 
perties. These remarks were quoted witn^ 
approval in 1927 Lah 799(15), bu m 
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ooither of tbe two o&ses it is clear that 
the land in suit was assessed to land 
revenue. We may remark in connection 
with these judgments that in excluding 
the possibility of the existence of agricul- 
tural land within the limits of towns 
they go beyond the scope of tbe Pre- 
«mptioD Act. 

The above analysis of tbe authorities 
cited on either side indicates that the 
trend of authority is in favour of the res- 
pondents. Even under tbe general scheme 
of the Act, the position maintained by 
them appears to us to be sound in law. 

I Tbe law of pre-emption deals with threo 
kinds of immoveable property, viz., agri- 
cultural land, village immoveable property 
.and urban immoveable property. These 
terms have been dehned in S. 3, Pre- 
emption Act. Urban immoveable pro- 
perty means immoveable property within 
f the limits of a town, other than agricul- 
tural land. Village immoveable property' 
means immoveable property within the 
limits of a village, other than agricultural 
land. Agricultural land’ means land as 
• dedned in the Punjab Alienation of I^nd 
Act, 1900. While dealing with tbe Pre- 
emption Act, therefore, we are concerned 
with these kinds of immoveable property 
only, namely, (a) immoveable property 
situated^ in a town, (b) immoveable pro- 
perty situated in a village and (c) agri- 
cultural land wherever it maybesituated 
b. 15, provides for the right of pre-emp- 
tiOD in respect of agricultural land and 
village immoveable property, and 8. 16 
, deals with this right iti respect of urban 
;immoveable property. This separate treat- 
ment of urban immoveable property indi- 
cates to soma extent that it was in- 
jtended by the Legislature to be placed 
on a different basis from the other 

'the wnir®' .P^oParty- Moreover, 
the word estate as defined in the 

Punjab Land Eevenue Act, io our opi- 

nion. applies to agricultural lands only 

and does not include any other class of 

.property As soon as agricultural land is 

sites, V7hefcher in 

walks out of the estate and ceases to have 

establishes a new character for his posses- 

tw ^ to be treated on 

that basis. To bold otherwise will be to 

,Aot T t?® Pre-emption 

/f 1 . circumstances, we hold 

/that the plaintiff being an owner of urban 


immoveable property was not entitled to 
pre-empt tbe sale of the agricultural land 
within tbe limits of the Multan town. 
We, therefore, affirm the decision of the 
learned Judge of this Court and dismiss 
this appeal. In view of the peculiar cir- 
cumstances of the case, we make no order 
as to costs before us. 

R.w./v.v. Appeal dismissed. 
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Addison and Abdul Rashid. JJ. 

Mt. Begum Bibi and another — Plain- 
tiffs — Appellants. 

V. 

Baja and anof/ier— Defendants — Res- 
pondents. 

First Appeal No. lOl of 1932, Decided 
on 4th November 1935, from decree of 
Sub-Judge. 1st Class, Sargodha, D/- 15th 
October 1931. 

Custom (Puniftbl— Succession— Ronjbas of 
Bhalwa] Tahsil, Shabpur DUtrict — Self- 
acquired property of father— Married daugh- 
ters do not exclude 3rd degree collaterals. 

m custom among the Ranjhas of 

Tahsil Bhalwal of Sbahpur District entilliDc 
marrjed daughters to succeed to the self-acquir- 
ed property of thoir father in preference to the 
collaterals of tho third degree; 1920 Loh 9 and 
1921 Lah 878, Distinj. [P 205 0 2; P 206 0 2) 

Khurshid Zaman — for Appellants. 

S. B. Sawhney and Inder Beva — for 
Respondents. 

Judgment.— Tbe facts of the oase, 
which have given rise to the present 
appeal, have been given in great detail in 
the remand order of this Court dated 
13th November 1934, and it is unneces- 
sary to repeat them here. The parties 
are Ranjhas by caste and belong to 
village Midh Ranjah, Tahsil Bhalwal. in 
the Shahpur district. The only question 
for determination in this appeal is. 
whether, according to thecustom prevail, 
mg ambng the parties, the appellants, 
who are the married daughters of Ziada 
debased, are entitled to succeed to his 

property to the exelusion of 
his collaterals m the tbird degree. The 
Customary Law of the Shahpur district 
prepared by Sir James Wilson in 1896, 
contains the following provisions regard- 

jng the rights of daughters and their 
jSSU6I 


circumstances are daughters 
entitled to inherit? Are they excluded bv fcha 

dMd ^ or by the near maleVln- 

dred of the deceased ? If they are excludes w 

the near male kindred, is thJre any fixed 
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oi relationship within which such near kindred 
must stand towaids the deceased in order to 
e:^clude his daughters ? • • • • • ^ 

— All Musalmans. 

A married daughter in no case inherits her 
father's estate or any share in it. An un- 
married daughter succeeds to no share in pre- 
sence ot agnate descendants of the deccAsed» or 
of her own mother: but if there bo no agoato 
descendants and no sonloss widow, the unmar- 
ried daughters succeed in equal shares to the 
whole of their father's property, moveable and 
immoveable, till their marriage, when it reverts 
to the agnate heirs. 

In view of the entries in theriwaj-i-am 
it was for the appellants toostablish that 
they were entitled to succeed to the pro- 
perty in dispute to the exclusion of the 
respondents %vho are collaterals of the 
last male holder in the third degree. 
Reliance was placed by the learned coun- 
sel for the appellants on four instances 
which may bo examined in detail : 

1. Ex. P-7. ^It. Sahiban, a daughter of 
Mohammad Hayat, caste Jaucah, of 
Ghazni, Tahsil Shahpur, was given a 
decree by Sheikh Rukn-ud-Din, Subordi- 
nate Judge, 1st Class, on 31st May 1921, 
to the effect that she was entitled to 
succeed to the self-acquired property of 
her father in preference to the collate, 
rals. The case was decided in favour of 
the daughter on the ground that, accord- 
ing to Art. 23 of Rattigan's Digest of 
Customary Law, the general custom in 
the province was that a daughter was 
preferred to the collaterals as regards the 
solf-ac^uired property of her father. 
Reliance was also placed on 1 Lah 36o 
(1) wherein it was held that by custom a 
daughter was generally preferred to col- 
laterals in succession to ‘self-acquired " 
property of her father. This ruling was 
also based on Art. 23, Rattigan's Digest 
of Customary Law. The provisions of the 
riwaj-i-am were not considered by the 
learned subordinate Judge nor was any 
attention paid to the observations of their 
Lordships of the Privy Council in 45 P R 
1917 (2) to the effect that the entries in 
the riwaj-i-am were a strong piece of 
evidence, and it was for the party alleg- 
ing a custom contrary to that contained 
in the riwaj-i-am to prove such custom. 
2. Ex. P.8. This is a copy of an extract 
from the register of mutations relating to 
Mauza Sad Rahman in Tahsil Shahpur. 
It shows that a son-m-law of Amir AH 

1. Jaiuan V. Nur ilabomcd, 1921 Lah 373=59 

I C 793=1 Lah 3J5. 

2. Beg V. Allah UUta, 191G P C 129=38 I C 354 

=44 1 A 89=45 P R 1917 (PC). 


Shah was allowed by the collaterals to 
retain possession of the property of Amir 
Ali Shah on the ground that he was a 
near relative of the collaterals and the 
deceased, and had been placed in pos- 
session of the property during the lifetime 

of Ghulam Fatima, the widow of the last 
male holder. In the present case it has 
not been alleged or established that the 
plaintiffs have been married to neat rel- 
atives, or that any collaterals have con- 
sented that they should retain possession 
of thoir fatliers’ property. 3. Ex. P-4. 
In this case also the daughter of the last 
male holder was married to a first cousia 
of hors and her husband was, therefore, 
allowed an extra share, and the colla. 
tcrals do not seem to have raised 
any objection to this arrangement. 4. 

It was hold in 1 Lab 284 (3), that am. 
ongst the Sipras of Miana Hazaro, Tahsit 
Bhera, district Shahpur, a daughter was « 
entitled to succeed to the self-acquired ~ 
property of her father in preference to- 
collaterals of the third degree. The deci- 
sion 'vas, however, based on para. 23 of 
Rattigan's Digest of Customary Law and 
it was stated that the general • custom of 
tho province was that daughters were 
preferred to collaterals. This decision is 
not of much assistance to the appellants 
as it is well settled now that a party 


cannot rely on the existence of an alleged 
general custom to discharge the onus oast 
upon it in view of the entries in the 
riwaj-i-am. The above mentioned four 
instances were tbe only instances relied 
upon by tbe learned counsel for the 
appellants, '^'e, therefore, hold that thej 
appellant, the married daughters of the 
last male holder, have failed to establish 
that they are entitled to succeed t otbe 
self-acquired property of their father m 
preference to the respondents. We, there- 
fore, dismiss their appeal. Parties will 

bear their own costs in this Court. 

S. R./R.K. Appeal dismissed. _ 

9, Ghulam Muhammad v. Gauhar 

T. „», «»=r,. If- 419=1 Lab 284=10 Fh» 


1920. 
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Jai Lal, J. 

Jiram acd otfters— Appellaots. 


V. 

Lokravi and ol/i«r5— Respondents. 
Second Appeal No. 1543 of 1934. De- 
cided on 25tb October 1935. 
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Custom (Punjab) ^ Succession — JaU of 
HUsar District^Daughters are preferred to 
collaterals. 


With respect to tbe seU-acquirad property 
among tbe Jata of Hissar District daughters 
are preferred as heirs to collaterals. {P207 G 1] 

Jiwan Lai Kapooi — for Appellants. 

N. C. Pandit, Shamair Chand, and 
Qabul Chand Mital — for Bespondents. 

Judgment,— The parties are Jats of 
village Jugan in tbe District of Hissar 
and the question for decision in this ap. 
peal is whether in respect of the self- 
acquired property of a male proprietor 
daughters are preferential heirs to col- 
laterals. The learned District Jadge has 
held that the daughters have a preferen- 
tial right to succeed to such property but 
has granted a certificate under S. 41, 
Punjab Courts Act, to tbe appellants! 
In reply to question No. 57 proprietors 
^of different tribes including the Jats 
^ stated that daughters had no right to sac- 
ceed in preference to collaterals either in 

the case of self-acquired or of ancestral 
land. The Couiniler of the riwaj-i-am, 
however, was of opinion that this reply 
represented more the wish of the pro- 
prietors than actual facts. He gave in 
stances of succession of daughters to the 
self-acquired property and could find no 
instance to the contrary in favonr of the 
collaterals. There have been two subse- 
quent cases ID the subordinate Courts in 
which daughters have been preferred to 
collaterals, and a Division Bench of this 

Court n 9 Lab 496 (1) did not accept « 

correct the entry in the riwaj-i.am in 

It Mussalmans of Hissar. 

16 IS significant that the entry relied 
upon by the appellants is to be found 
only in the wajib-nl-arz prepared af n, 

ITZ' -a tSSThVohav: 

settlements the 
entry has not been repeated in the waiib 
uUr;i prepared on those occasionr In 

ave no hesitation in agreeing with tba 
learned Additional District J^ndgftUt 
with respect to the ^elf-acqnired vra 
perty among the Jats of Hisir District 
preferred as heim ^ col 
laterals. I dismiss this appeal with costs' 

Appeal d wn issed. 
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Backet, J. 

G, P. Bonawala — Plaintiff — Petitioner. 

V. 

Lahore Electric Supply Co. Ltd., Lahore 

— Defendant — Opposite Party. 

Civil Revn. No. 278 of 1935, Decided 
on 8th July 1935, from decree of Sm. 
C. C. Judge, Lahore, D/. 27th February 
1935. 

Company — Slight delay in according sanc- 
tion for transfer of share— Company is not 
justified in paying dividends to non-memhers 
—Company is not liable for damages. 

A slight delay in according sanction toa trans- 
fer of shares will not justify a payment of di- 
vidends to a person not yet entered as a mem- 
ber ou the books of the company and such a. 
delay will not make the company liable to an 
action for damages. [p 208 C 1 ] 

Pratap Singh — for Petitioner. 

Basant Erishan—ht Opposite Party. 

Order. The petitioner purchased; 
certain shares in the Lahore Electric- 
bupply Company and applied for sanc- 
tion to their transfer on 22nd and 23rd- 
June, and 4th and 29th July 1933 Hjg 
applications came up before a meeting of 
the Directors on 6th August 1933, and- 
were accepted. In the meantime, the- 
company bad declared a bonus of Es 2 
on each share on 29th July and this was 
paid out to the members, whose names 
appeared on the books of the Company 
on that date. The petitioner claims that 
the bonus should have been paid to him- 
as the transfers had actually taken place 
before the bonus was declared. H© sues 
the company for recovery of the amount 
thus calculated as due to him, less the 
amount that he has been able to recover 

ternatiT °f or. in the al. 

ternative, for damages for the negligence 

of the company in failing to register the 

done. The Judge of the Small Cauae 
Court has dismissed the suit holding that 

hers to the mem. 

of ?h« r appeared on the books 

^‘‘^^^o^Panyat the time the bonus 
was declared and that there was no un 

t “ 

There was one meeting of the Diree 

anwi;'’ P*®®® three 

applications had been received Tliia 

Zr Apparently the papa s 

came up before the Chairman on thil 
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date but he called for further particu- 
lars with the result that the applications 
were not laid before the other Directors 
until the next meeting. Counsel for the 
petitioners has cited a number of autho- 
rities to show that the failure to lay an 
apparently unobjectionable application 
for transfer before the next meeting may 
be considered undue delay for the pur- 
pose of admitting an application forrecti- 
rication of the registers of a Company 
under S. 3^^. Companies Act. But he has 
not been able to put forward any autho- 
rity for the proposition that a slight de- 
lay in according sanction to a transfer of 
shares would justify a payment of divi- 
Idends to a person not yet entered as a 
member on the books of the Company, or 
that such a delay would make the Com- 
pany liable to an action for damages. It 
is to be observed that the transferors 
have not been made parties to the suit. 
I do not think that there is any justifi- 
cation for interfering with the decision 
of the Small Cause Court, and I dismiss 
the application for revision with costs. 

B.D.'R.K. Applicalion dismissed. 
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Tek Chand and D.alip Singh, JJ. 

Sher Mohammad Shahbaz Khan and 
others — Defendants — Appellants. 

V. 

Sher Mohatumad Banne Khan and 
others — Plaintiffs — Respondents. 

Letters Patent Appeal No. 76 of 1935, 
Decided on 25th October 1935, from 
decree of Abdul Rashid, J.. D/- 23rd 
March 1935. 

^ (a) Adverse Possession — Burden of proof 
— Plaintiff alleging dispossession— Defendant 
not bound to prove adverse possession. 

It is not correct to say that in every suit for 
possession, where the plaintiH had established 
bis title, it lies on the defendant to prove his 
.adverse possession, even though the plaintiff 
had come into Court alleging his possession and 
dispossession : 1910 P C 21, Explained. 

CP 209 C 1] 

* lb) Adverse Possession — Vacant sites — 
Possession fallows title — In vacant sites tres- 
passer can get title only to area actually 
trespassed — Constructive possession of owner 
to unoccupied area is not affected —As re- 
gards area built upon, it must be shown that 
it was vacant within twelve years and then 
constructive possession will be presumed. 

In cases relating to vacant sites, possession 
follows title and the mere f.act that a trespasser 
has taken possession of a portion of a vacant 
site cannot aflect the constructive possession of 
the real owner on the portion not trespassed 


upon. In such cases, the wroog-doet can bv 
lapse of time gain title only to the area ac- 
tually possessed by him, and in suits governed 
by Art. 14-2, Limitation Act, it is only with re- 
gard to the portion of the site actually in pos- 
session of the trespasser that the plaintiff will 
be required to prove bis possession within 
twelve years. As regards the portion actually 
built upon by the trespasser, the plaintifls mu/t 
show that this portion was a vacant site within 
twelve years of the suit, and if they succeed in 
proving this fact, their constructive possession 
within the statutory period will be presumed. 

[P 209 0 1,21 

Dwarka Nath Aggarwal — for Appel- 
laots. 

Indar Dev for Achhru 2Jom— for Rea- 
poodents. 

Tek Chand, J. — The plainfciffs brought 
a suit for possession of a vacant site 
situate in the abadiof Mauza RurkiKhas, 
about 9 marks in area, alleging that 
they were the owners of the site but 
that the defendants had forcibly built a ^ 
chhappar (or kotha) and a khurli about 
six months before the suit and bad also 
planted a manure-heap there. Tbede- 
fendants denied the plaintiffs' title and 
alleged that they had been in possession 
for over 40 years. The Subordinate 
Judge found that the plaintiffs were the 
owners of the site, but dismissed the 
suit on the ground that they had failed 
to prove their possession within 12 years 
of the institution of the suit. On 
appeal by the plaintiffs the learned Dis- 
trict Judge upheld the finding'of the trial 
Court that title was with the plaintiffs, 
but bolding that the defendants had 
failed to prove adverse possession, as the 
chbapparin dispute bad been constructed 
seven years before the suit and the 
khurli was an unsubstantial structure, 
accepted the appeal and decreed the 
suit. The defendants preferred a second 
appeal to this Court but it was dismissed 
by Abdul Rashid, J., sitting in Single 
Bench. The learned Judge, following 
1930 Lah 60S (l) and 1933 Lab 722 (2j, 
held that on the facts found by the Dis- 
trict Judge the case was governed by 
Art. 144. He hawever granted a certi- 
ficate for a further appeal under the 
Letters Patent. 


4 

That the title in the site in dispute ^ 
vith the plaintiffs has been concurrently 
ound by the Courts below and is no 

. Daulu Mai v. Bawol Baksh, 1930 Lab C08= 
122 I 0 81=31 P L R 231. .ri 

. Ganpat Rai v. Ear Dial, 1933 Lab 722-U6 I 
0 725=31 P L R 1007. 
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loDger disputed. It appears that there 
was litigation between the parties in 1892 
when the question of title was raised and 
decided in favour of the plaintiffs. A 
decree for possession was accordingly 
passed in their favour and it was duly 
executed, and a dakhalnama filed. It 
has been contended on behalf of the ap. 
pellants, however, that as in the plaint 
the plaintiffs had alleged possession and 
dispossession within twelve years, mere 
proof of anterior title is not sufficient 
and that the plaintiffs must further prove 
that they had been in possession within 
twelve years of the suit. It has also 
been pointed out that the cases relied on 
by the learned Judge in Chambers have 
since been disapproved by a Pull Bench 
of this Court in 16 Lah 442 (3). This is 
•no doubt true. It was held by the Full 
Bench that in the two cases cited, the 
•ruling of their Lordships of the Privy 
Council in 39 Mad 617 (4) had been 
given a much wider meaning than was 
;warranted by the actual decision in that 
,case, and that it is not correct to say 
'that in every suit for possession, where 
(the plaintiff had established his title, it 
.lies on the defendant to prove his adverse 
jpossession, even though the plaintiff had 
|Come into Court alleging his possession 
and dispossession. The property in dis- 
pute in the case before the Full Bench 

was a residential house which was found 
to be in possession of the defendant and 

^ay on the plaintiff to 
•establish bis possession within twelve 

fore that the present suit is governed by 
Art. 142 and not 144. ^ 
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In the ease before us however, the pro- 

^ major 

portion of which is still a vacant site.V 

counser t"h Plaintiffs’ learned 

counsel, that m cases relating to vacant 

fact f f ^ mere 

is?oo of p n Posses- 

rS n5 ®°°®‘'“ctivo possession of the 
upon In' trespassed 

apon. In such cases, the wrong-doer 
by lapse of time gain title only to 
^ area actually possessed by hi m and 

Rania Bao. 1916 P 

(pV ^02=18 I a 192=89 Mad 61? 

1986 L/27 & 28 


in suits governed by Art. 142. it is only 
with regard to the portion of the site ac-i 
tually in possession of the defendant that' 
the plaintiff will be required to prove his 
possession within twelve years. It roust 
be held therefore that qua the portion 
of the site which is still vacant, the suit' 
has been rightly decreed. As regards 
the portion actually built upon by the, 
defendants, the plaintiffs must show that 
this portion was a vacant site within' 
twelve years of the suit, and if they sue-' 
ceed in proving this fact, their construe- 
tive possession within the statutory 
period will bo presumed. 'Whether or 
not this has been proved in a particular 
case IS a question of fact to be decided on 
the evidence. In the case before us, the 
lower Courts have given no finding on 
the point, but we do not think it neces 
^ry to remand the case for this purpose. 
We have allowed counsel to read to us 
the evidence, and after hearing him and 
taking into consideration the nature of 
the structures and their situation, have 
come to the conclusion that this portion 
of the site was vacant and unoccupied 
until about seven years before the insti 
tution of the suit, when the defendants 
constructed the kotha (or chhappar) on 

plaintiffs’ possession 
within twelve years of the suit on this 
portion also must be held proved 
I would accordingly hold that ’the suit 

“2 and has been 

dismU “a ia 

dismissed with costs. 

Dalip Singh-I agree. 

B.D./r.k. Appeal dismi$sed. 
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Agha Haidae. J. 

Juanf Raw— Plaintiff— Appellant. 

V. 

Raw Saran Das and ofW— riAfA,, 

dants-Respondonta. 

Misc. Appeal No. 2194 of 1934 'T^a 

AusSt 1931 *”• W- 13th 

- Jnds. 

and counsel—CouftW*^*”! to party 

a“ 1? ?s 

y, served upon the party, espeoiaUy in view 
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of tbe fact that his counsel had noted on the 
notice issued to him that he is unable to ap- 
pear. Under the circumstances the Judge 
ought not to take the drastic step of dismissing 
the appeal for default and should re^lore the 
appeal. [P 210 C 2] 

V. X. Sethi — for Appellant. 

Sliamair Chand — for Eespondeuts. 

Judgment. — An appeal before the 
learned District Judge of Gujranwala, 
was dismissed for dehiult under 0. 41, 
R. 17. Civil P. C.. on 2Sth June 1934. 
An application was made by tbe appel. 
lant for the restoration of his appeal, but 
that application was dismissed OQ 13th 
August 1934. The plaintiff has Sled an 
appeal to this Court from the order of 
13th August 1934. The District Judge 
of Gujranwala does bis appellate work 
mostly at the lieadquarters at Guiran- 
wala but sometimes ho goes to Gujrat to 
hear appeals. There wore several post- 
ponements of the appeal in question and 
an order was made on 10th February 
1934 Sxing 28th June 1934 for the bear- 
ing of the appeal by the District Judge 
at Gujrat and the parties and their coun- 
sel were to be informed. On 16th June 
1934 there was another order that the 
appeal would be heard on 28th June 1934 
not at Gujrat but at Gujranwala and the 
parties and their counsel were to be in- 
formed by means of notices. By virtue 
of this order a notice was issued to Mr. 
Har Gopal, Bar-at-law of Gujrat, counsel 
for the appellant, whereby he was in- 
formed that he should appear on 28th 
June 1934 at Gujranwala for arguing tbe 
appeal. There is an endorsement on this 
notice by the counsel in these words : 
“I am engaged only for Sadr Gujrat, 
dated 23rd June 1934.” A similar notice 
was issued on the same date to the appel- 
lant Anant Bam and he was also directed 
to appear at Gujranwala on 28th June 
1934 when arguments were to be heard. 
The process-server made a report that 
Anant Bam was not to be found at bis 
bouse, as bo had gone to Jammu and 
Kashmir on some business and that it 
was not definitely known when he would 
come back and, therefore, service could 
not be effected upon him. The notice 
was accordingly returned unserved to tbe 
Court. This was also on 23rd June 1934. 
On the date of hearing the appellant was 
not present either personally or through 
counsel and, as already stated, the appeal 
was dismissed for default. 

In dealing with the application for res- 


toration the learned District Judge com 
pletely lost sight of the fact that a notice 
had been issued on 18th June 1934 not 
only to the counsel but to the appellant 
also and tliat tliat notice had been re- 
turned unserved as the party could not be 
found. He has disposed of the application- 
for restoration solely on the ground that 
because appellaut’s counsel bad been in! 
formed and bad not put in appearance, tbe 
order of dismissal was justified and the 
appeal could not be restored. In my opi- 
nion, when the District Judge took it upon! 
himself to give notice of tbe hearing not 
only to tbe counsel but also to the party, 
be ought to have, in ordinary fairness, 
waited until the notice was duly served 
upon the party, especially in view of the 
fact that his counsel bad noted on the 
notice issued to him that be was engaged 
only to argue the appeal at Gujrat. 
Under tbe circumstances detailed above, 
tbe learned Judge ought not to have 
taken tbe drastic step of dismissing tbe 
appeal for default and should have res- 
tored tbe appeal on tbe application ot 
the appellant. After all, tbe client bad 
done all that be could be reasonably ex- 
pected to do and if bis counsel refused 
to appear on his behalf, at least he- 
should have been given an opportunity of' 
being beard after notice had been duly 
served upon him. I therefore allow tbe- 
appeal, set aside tbe order of the District 
Judge refusing to restore the case and 
remand the case to tbe Court of tbe Dis- 
trict Judge to re-admit the appeal and to- 
dispose of it according to law. I make 
no order as to costs. 

B.d./k.k. Appeal allowed. 
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Bhide and Currie, JJ. 

Amir Husain Shah and anothei Plain- 
tiffs — Appellants. 

v. 

Ghulam Baqir Shah and others Dc-- 
bndants — Respondents 

Second Appeal No. 1890 of 1931, Deoi- 
led on 16tb October 1935, from decree of 
Diet. Judge, Shahpur, D/- 8tb July l^ol. 

Custom (Punjab)— Will— Wilson's Cu»l«- 
nary Law, Ss. 8 and 10— Shahpur Dislricj 
-Sayyeds cannot dispose of property by wiu 
>n daughter's son. 

AmoDg the miacellaneoua Muaalman tnMS 
Deluding Sayyeds of the Sbahput dis 
riot, there is no general power of dovieiog. 
jroperty by will in favour of daughter s sons- 
,921 Ldh 210; 1925 Lah 231; 26 P P ISOL 1988- 
[foh 158 and 1935 Lah 208, Bef. [P 212 0 li* 
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Bam-Chand Manchanda — for Appel- 
lants. 

L. If. Daita — for Eespondents. 

Currie, J.— The facts leading to this 
second appeal may be briefly stated: One 
Mardan Shab made a gift of part of his 
land in 1909 to his daughter’s sods, and 
subsequently, on 14th February 1910 
executed two wills in their favour be- 
queathing to them bis entire land 
after the death of his son’s widow. 
The collaterals sued to contest the 
gift and obtained a decree in August 
1913. About five months after the 
death of Mt. Jind Waddi the daugh- 
ter’s sons of Mardan Shah brought the 
present suit for a declaration that they 
were entitled to the entire property of 
Mardan Shah on the basis of the wills. 
Their suit was dismissed and the appeal 
was also dismissed. The only point to 
be decided in this appeal is the question 
whether a Sayyed of the Shabpur district 
can dispose of his ancestral property by 
will. In Wilson’s Customary law of the 
Shabpur district the question of wills is 
dealt with in S. 8 at p. 63. All tribes an- 
swered that a proprietor could make a 
disposition of his property to take effect 
after bis death but it must be made be- 
fore t^stworthy witnesses, and should, 
u possible, be in writing. Mr. Wilson 
noted that the custom of making wills 
was an entirely new one and contrary to 
the whole spirit of the tribal custom In 
answer to Question 2 aU tribes stated 
that so far as the power of bequest exist- 
ed it was subject to numerous limitatioDS 
wd m no case exceeded the power of gift 
We have therefore to refer to S. 10 which 
deals with the powers as to gifts. The an 

able detail and m the case of miscellane 
ous Musalmans, among whom Sayyeds 

effect that a father, whether having sons 

^^aghteror sister 
a gift of part of bis immoveable property 
not exceeding the share that would go to 
nor by inheritance according to the 
Mubammadan law. but be cannot, with 

St ’^Snstea. make a 

this t ^ ^ than 

immoveable 

K ° ^ daughter's son, or son-in- 
law. This answer is entirely opposed to 

aJguerthat^tl® however. 

answer to Question 12 is 

avour as in that question miscel- 


laneous tribes and Awans stated that a 
proprietor having no son or son’s son, can 
without the consent of the agnate heirs, 
make a gift of immoveable property, an- 
cestral or acquired, to persons not re- 
lated to him. The’answer to that question 
however deals with the general proposi- 
tioD while we are coucerned with the 
case of a daughter's son which is dealt 
with clearly and in detail in the answer 
to Question 11. 

The riwaj-i-am is therefore in my opi- 
nion definitely opposed to the claim of 
the appellant, and the question is whe- 
ther there is any evidence to rebut that 
presumption. As regards the oral evidence 
reference was made to P. Ws, 6, 7, 8, 9 
and 10. Their evidence is really of no 
value. The only helpful instances which 
they mention are instances which are 
still liable to be challenged in the Courts. 
While putting forward instances of gifts 
to daughters none of these witnesses are 
acquainted with any gift in favour of a 
daughter’s son. Apart from this evidence 
Mr. Manchanda has referred to certain 
decided cases with which I will deal seri- 
atim. Id 26 P B 1901 (l) the patties 
were Awans and a will in favour of a 
daughter’s son was upheld, the learned 
Judps quoting with approval Sir William 
Ksttigan s remark: 

The Customary law otdinsrily recognises no 
aietiDction between the power of making verbal 

semble, where an unrestricted power of transfer 
18 recognised to exist, between a transfer inter 
vivos and one to take eSeot after death 

In 1921 Lab 210 (2) a gift to a non- 

relative among Harrals was upheld on 

the strength of the answer to Question 12 

rVh instances. In 1925 

nnh Tiwanas was 

Sower T 1 ® unrestricted 

power of alienation was mentioned in the 

a sift hv e Pk judgment 

gift by a Bhatti (Nangiana) Eajput in 

favour of persons whom ho alleged to be 

tinoi?.^ T disprove that rela, 

656 (6) a mortgage 

8 V Lah 310=60 I 0 626 

■ I p teiii’p 
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executed by a Vains proprietor was up- 
held on the ground that as, iu view of 
the answer to Question 12, a proprietor 
ainone the miscellaneous ^Musalmuu tribes 
I'.ad the power to make a gift he therefore 
had the power to make .a mortgage. In 
addition in that case the wajib-ul-arz of 
the village showed that all the proprie- 
tors had unrestricted powers of alieiia- 
tion. From the above it will be seen 
that the only instance dealing with a will 
is that discussed in 2G P K 1901 (l). 
That case related not to Sayyeds but to 
Awans, a tribe who have exceptionally 
wide powers of alienation. In my opinion 
that instance cannot be held to apply to 
Sayyeds, especially as in the answer to 
Question 11, S. 10, miscellaneous ilusal- 
man tribes gave an answer different to 
that given by the Awans. Apart from 
tlie cases cited, the only other document, 
ary evidence is the wajib-ul-arz of 1858 
(Ex. D-3), in which it is stated that: 

Picbblags and the sons of an uowedded wife 
do not get a share, nor can a daughter get her 
father's property. If a proprietor gives a part or 
whole of his land to his daughter or adopted 
son in his lifetime by means of a Sanad and 
puts her or him iu posscssiou, she or be will 
certainly get it. If a daughter does not want 
to marry she will come iuto possession of her 
father's property. When she marries, her 
father's collaterals will perform her marriage. 
Then she will cease to have any concern with 
tboproperty: the persons performing her marri- 
age shall own it. 

This document shows that there were 
restrictions on the gift to a daughter and 
no mention whatever is made of gifts to 
daughter’s sons. To sum up, in my opi- 
nion there is nothing to rebut the pre- 
sumption raised by the answer detailing 
the restrictions on gifts given in answer 
11, S. 10, which must be held to apply to 
wills in lieu of the answer given to Ques- 
tion 2, S. 8. Those sections read together 
jclearly show that, among the miscellane- 
ous Musalman tribes of the Shahpur dis- 
trict, there is no general power of devis- 
ing property by will in favour of daugh- 
ter's sous. In my opinion the appeal was 
rightly dismissed by the learned District 
Judge and I would dismiss the present 
appeal with costs. 

Bhide J.-I aaree. 
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Appeal dismissed* 


Maghi Mal — Decree -holder — Appel- 
lant. 

V, 

L. Ganpat Rai — Judgment-debtor^ 
Respondent. 

Second Appeal No. 1060 of 1935, Deci- 
ded on lith November 1935, from order 
of Dist. Judge, Ferozepore, D/- 11th 
March 1935. 

(a) Appe&I — Jurisdiction — Lower Court 
entertaining appeal though incompetent to 
bear it— Appeal lies to High Court on point 
of jurisdiction. 

Where the lower appellate Court ha?; heard 
an appeal which it was oot competent to 
ontertain, it is open to the High Court to set 
aside the order ontertaining the appeal, and 
therefore an appeal lies to High Court merelv 
OD the question of jurisdiction. [P 213 0 1] 

(b) Inherent jurisdiction — Court exercising 
inherent jurisdiction— No appeal lies. 

So far as Lahore High Court is coocerued no 
appeal lies from ao order passed by a Court in 
exercise of its inberent jurisdiction under 
S. 151, Civil P.C. [P 213 Cl] 

(c) Landlord and tenant— Refund — Lessee 
paying to lessor's decree-holder — Lease fail* 
ing— Lessee can get refund from decree* 
holder of lessor. 

Where the lessee pays money to decree* 
holders of the lessor ou the basis of a lease 
which is subsequently set aside and through no 
f.ault of his, (he lessee has a right to get a 
refund of the money from the person to whom 
be paid the money. [P 213 C 1) 

Achhru Ravi — for Appellant. 

Qahd Ghand — for Respondent. 

Judgment. — There were three decrees 
against the same judgment-debtor. They 
were all being executed and, in the course 
of the execution proceedings, the judg- 
ment-debtor’s land was farmed out to 
the respondent Ganpat Rai who paid the 
rateable shares to the other decree, 
holders out of the amount for which the 
judgment. debtor s land was leased to him. 
After the death of the judgment-debtor 
on the suit of a collateral, the lease was 
set aside having been held to be invalid. 
Ganpat Rai appealed from the decree of 
the trial Judge setting aside the lease 
which had been passed on 17tb Decem- 
ber 1925. The appeal was dismissed. He 
presented a second appeal in this Court 
which also was dismissed on 14th June 

1930. , ^ , 

After having failed in all the Courts 

Ganpat Rai applied for refund to 

the other two docree-holders of the 

amounts realized by them. This appUea- 
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tion was made admittedly within three 
years from the decree of this Court but 
beyond three years from the decree of 
the trial Judge, dated 17th December 
1925. The Sub-Judge dismissed this ap- 
plication on the ground that it was barred 
by time and that he would nob exercise 
his discretion under S. 151, Civil P. C., 
in favour of Ganpat Bai. An appeal was 
preferred to the District Judge before 
whom an objection was raised that from 
an order passed under S. 151 no appeal 
lay but the District Judge held that an 
appeal lay to him and tinally held that 
the application was uot barred by time 
and directed a refund bv the other two 
decree-holders to Ganpat Bai. One of the 
decree-holders who has been ordered to 
make a refund has appealed to this Court 
and the objection is repeated that no 
appeal lay to the District Judge from an 
order passed by the Sub-Judge on an ap- 
plication under S. 151, Civil P. C. The 
respondent s counsel also has raised an 
objection that if it be held that no appeal 
lay to the District Judge it necessarily 
follows that no appeal lies to this Court, 
jbut there is ample authority that where 
|the lower appellate Court has heard an 
appeal which it was not competent to 
entertain, as the order appealed against 
,was not appealable, then it is open to 
|this Court to set aside the order enter- 
[taimng the appeal, and therefore an ap. 
peal lies to this Court merely on the 
question of jurisdiction. 

• ®®ses decided 

m other High Courts that an appeal lies 
^om an order passed under S. 151, Civil 

|Cerned :t has consistently held that from 

iffc ^ exercise of 

'rlvj jurisdiction under S. 151. 

7 u • therefore the 

appeal before the District Judge was in 

competent. The proceedings however are 
before me and I consider that this is a fit 

case in which I should set right the in- 

^stice done to the respondent Ganpat 
by the illegal order passed by the 

^lal Judge It 18 obvious that Ganpat 

m. * He has p?id 

money to the other decree-holders on the 

which has subsequently 
been set .s.de .od througb 

SliA ■ Jptewsts of the three decree 
is the iMse were identical and it 

18 therefore the legal right of Ganpat Bai 
obtain refund of the money now that 


the consideration has failed. Even if 
another suit lies it would be unfair to 
drive him to such a course if relief can 
otherwise be given to him. 

But it is contended by Mr. Achhni 
Bam for the appellant that the applica- 
tion made to the Subordinate Judge was 
barred by time. He contends that 
Art. 181, Sell. 1, Lim. .\ct, governs the 
application. This proposition is not denied 
by the respondent but the question is 
from what date the time runs for an ap. 
plication made for the refund of tho 
money under the circumstances. The 
appellant's counsel relies upon a judg- 
ment of the Full Bench of the Calcutta 
High Court reported in 56 Cal 61 (l). 
That case was however dissented from in 
1933 Bang 180 ^(2). It is not however 
necessary for me to decide in which of 
the two cases the correct view has been 
taken. In my opinion in this case the 
facts are peculiar as the appeal to tho 
District Judge and to the High Court 
against the decree setting aside the lease 
was preferred by Ganpat Bai in the 
commoo interest of &11 the three decree- 
holders, including the appellant. It must 
therefore be assumed that all the three 
decree-bolders were trying to maintain 
the lease up to the decision by the High 
Court, and it was only when they had 
failed in attaining that object that the 
right of Ganpat Bai to obtain refund 
from the other decree-bolders came into 
e.\istence. In these circumstances this 
case is distinguishable from 56 Cal 61 
(lA In my opinion therefore the ap. 
plication was not barred by time, and I 
set aside the order of the Subordinate 
J^udge and direct that Maghi Mai do pay 
Es. 357-11.0 to Ganpat Bai, and Devi 
Dayal to pay Es. 123 to Ganpat Bai. 
Parties to bear their own costs. 

B.D./r.k. Order according ly. 

Cal 

0 xr iC543=5SCal6MPB). 

Chettlar v. Annamalai 
Sng 275 180=149 I 0 SS9=U 
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Addison. Ag. C. J. and Din 
Mohammad, J. 

Basant Sinp/t— Petitioner — Appellant. 
Kartar Singh and offers— Objectors — 

Bespondents. 

d 0 ^ 1983. Deoi. 

ded on 18tb Jnne 1935. 



214 Lahore 


Basant Sikgh t. Kartab Singh 


(Din Mohammad, J.) 



193$ 


(a) Punjab Sikh Gurdwaras Act (8 of 1925), 
Ss. 8, 7 (1) — Person describins properly as 
private one and not claiming to be hereditary 
office-holder is not entitled to file petition 
under S. 

A person claiming a property as his private 
property and iavestiog it with a sectarian cha- 
racter can under no straining of language be 
described as an cfhce holder attached thereto, 
much less a hereditary office holder. Moreover, 
ii a person wishes to claim the benefit of the 
section, he must expressly assert that the place 
is a Gurdwara and that he bolds any hereditary 
office attached to it. If be does not do so but 
describes the property as his own private pro- 
perty and never claims to be an ofilce-bolder. he 
is not competent to file petition under S. S. 

[P 214 C 2] 

(b) Practice — Appellate Court — Evidence 
already on record^Appellate Court can it- 
self weigh and discuss it and need not re- 
mand case for finding on such point. 

The appellate Court need not send the case 
back to the lower Court mJrcly for the purpose 
of obtaining a finding on the evidence that al- 
ready exists on the record which the appellate 
Court itself can weigh aud discuss. [P 214 C 2] 

Bhagai Singh — for Appellant. 

Gxircharan Singh — for Bespondents. 

Din Mohammad, J.— This is an ap- 
peal from the order of the Sikh Gurd- 
waras Tribunal. It has arisen out of a 
petition presented by one Basant Singh 
under S. 8, Sikh Gurdwaras Act (8 of 
1925). A declaration having been made 
that the place in dispute is a Sikh Gurd- 
wara, Basant Singh has appealed. A 
preliminary objection has been taken that 
neither did the petition lie nor does the 
appeal, inasmuch as Basant Singh is not a 
hereditary oQice holder within the mean- 
ing of S. 8, Sikh Gurdwaras Act. Under 
S. 2 (4) (iv) “ hereditary office holder ” 
means the holder of an office, the succes- 
sion to which, before 1st January 1920, 
devolved, according to hereditary right or 
by Domination, upon the office holder for 
the time being. Under S. 2 (4) (i) 
“office” means any office by virtue of 
which the holder thereof participates in 
the management or performance of public 
worship in a Gurdwara or in the manage, 
ment or performance of any rituals or 
ceremonies observed therein. When a 
notification is published under the provi- 
sions of sub-s. (1), S. 7 in respect of any 
Gurdwara, a petition can be presented 
under S. 8 either by a hereditary office 
holder or by any twenty or more wor- 
shippers of the Gurdwara. In order to 
set the law in motion therefore if the 
worshippers do not move in the matter, 
the person moving must be the holder of 


an office by virtue of which he partici. 
pates in the management or performance 
of public worship in a Gurdwara or in 
the management or performance of any 
rituals therein and that that office must 
be one the succession to which before Ist 
January 1920devolved, according to here, 
ditary right or by nomination, upon the 
office holder for the time being. 

In the petition presented on 28th Oc- 
tober 1921, Basant Singh claimed to be 
the “ownerand possessor” of the Dhatam- 
sala. In his statement before the issues, 
he averred that the place in suit was his 
residential bouse and that it was not a 
Dbaramsala. In his statement as a wit- 
ness for himself the only modification 
that he introduced was that he asserted 
that he was a Granthi, but he described 
the property as the house all the same. 
It is evident therefore that neither in bU 
pleadings nor in his statement before or 
after the issues, he claimed to be a heredi- 
tary office bolder %Yithin the meaning of 
S. 8 read with S. 2 (4). A person claim- 
ing a property as bis private property and 
investing it with a sectarian character 
can under no straining of language be 
described as an office bolder attached 
thereto ; much less a hereditary office 
holder. Moreover, if a person wishes to 
claim the benefit of the section, he must 
expressly assert that the place is a Gurd- 
wara and that he holds any hereditary 
office attached to it. Not liaving done so, 
the plaintiff was not competent to lodge 
the petition and consequently has no 
locus standi to present the appeal. Coun- 
sel for the appellant has asked for a re- 
mand on the ground that the Tribunal 
has failed to give a finding on this point 
but, in view of the fact that the peti- 
tioner’s status was definitely cballenged| 
by the objectors on this ground and the 
parties were represented by counsel be- 
fore the Tribunal and led evidence on all 
the points raised, we do not consider it 
necessary to accede to this request, and 
send the case back to the lower Court^ 
merely for the purpose of obtaining a 
finding, from the Tribunal, on the evi- 
dence that already exists on the record, 
and which we can ourselves weigh an 
discuss. We are satisfied that the appel- 
lant does not fulfil the requirements oj 
law and accordingly bold that the appea 

by him is incompetent. _ . 

We dismiss the appeal but, in view oi 
the fact that the Tribunal left that mat- 
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ter nndecided, although it was raised be- 
fore them, we do not burden the appel- 
lant with costs of the respondents be- 
fore us. 

K.S./r.k. Appeal dismsssed. 
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Agha Haidar, J. 

Lok Nath — Defendant — Appellant. 

V. 

(Firm) S. Gopal Singh Hira Singh — 
Plaintiffs — Respondents. 

Second Appeal No. 1128 of 1935, De- 
oided on 2oth October 1935, from decree 
of Addl. Dist. Judge, Lahore, D/. 1st 
April 1935. 

Conlr«ct— Wager— Nature of transaction— 
Court should gather intention of parties 
•from surrounding circumstances besides 
contract. 

In order to determine whether a contract is a 
wagering contract, the Court will not only look 
at the lorms of the written contract, but also 
■probe among the surrounding circumstance to 
end out the true intention of the parties. These 
sucrouniing circumstances could only be proved 
by evidence outside the written contract. 
■Courts will have to look behind the form of the 
contract to the real intention of the parlies 
•which inay be gathered from the oral evidence 
and actual transactions between them • ll«»- 

n and 1917 P C 101. 

Foil. : 24 Bom 227, Bisling. (p 216 C 2] 

Shamair Chand aod Prakash Chandra 
—for Appellants. 

Achhru Ram — for fiespondents. 

Judgmenl.— This is a defendants’ ap. 
peal arising out of a suit for the recoverv 
^f a sum of lU. 670. The plaintiffs came 
into Court alleging that they were pucca 
aihtias, that they had been making our 
chases for and on behalf of the defen- 
-dants and that, as a result of these 
transactions a sum of Rs. 670 was due bv 
•the defendants to the plaintiffs. A num 
ber of points were raised by the defen- 
•dants on which issues were struck and 
findings were recorded. In the end the 

Cmlrf trial 

•Court. The defendants went np in an 

ipeal to the lower appellate Court aod the 

•appeal was dismissed. The defendants 

•have DOW come up to this Court in second 

Appeal and have sought to ohaUenge the 

findings of the Court below only on one 

th«?; on the plea that 

the transactions between the parties were 

pbaraoter and therefore 
«nder the provisions of S. 30, Contract 
■Act. no amt was maintainable for re 


covery of the sums dne under them. The 
contract between the parties is embodied 
in a printed doenmeot which prominent- 
ly provides : “It is distinctly understood 
and agreed by us that actual delivery is 
contemplated.” The case for the defen- 
dants was that this provision did not 
preclude them from leading evidence to 
show the real nature of the transactions. 
The lower appellate Court, however, has 
held that in the face of this clear pro- 
vision as regards actual delivery no evi- 
dence could be given to show that no 
actual delivery was intended and that 
the transactions between the parties 
were of a wagering character. 

In appeal counsel for the defendants 
has argued in this Court that the lower 
appellate Court was in error in not per- 
mitting them to prove from evidence out- 
side the actual written document what 
the real transactions between the parties 
were, and that, on the evidence which 
they have already given, they could 
establish that the intention of the parties 
was that no delivery was to be made and 
tliat the transactions in suit were mere 
badni or wagering transactions. Counsel 
has relied upon 24 Bom 227 (l). In that 
case also the terms of the contract were 
incorporated in a printed form. The 
learned Judges held that, in order to 
determine whether a contract is a wager- 
log contract, the Court will not only 
look at the terms of the written contract, 
but also probe among the surrounding 
circumstances to find out the true inten 
tionof the. parties. These surrounding 
circumstances could only be proved by 
evidence outside the written contract 
To the same effect is the decision re- 
ported as 64 I C 809 (2) at p. 813. That 
was a Letters Patent appeal from the 

decree of a Single Judge of the Calcutta 

rnl tlPe°n- ‘If side 

and the Division Bench presided over by 
SirAsutosh Mookerjee and Sir Ernest 

3m3l referring to 42 Bom 

eM (31. observed as follows : 

t ‘bo form of tho con- 

- traosactions betwee n them. 

Kodia & Co.' V. Basir AH 

1921 Oal 862s=64 I 0 809=33 0 L J 688 ^ ' 
8. Bbagwan Das Paras Ram v. Burjorii Rufc- 

JS'V* 1917 P 0 101=44 1 0^ 284-^ 

46 I A 29=42 Bom 878 (P 0). * 
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The learned Judges referred to the 
leading House of Lords case (1S9G) A C 
166 (4). These cases support the con- 
tention of the appellants. Beliance was 
placed on behalf of the respondents on 
42 Bom 373 (3). This case, however, is 
of no assistance to the respondents. In 
fact their Lordships in this case have 
observed that certain intentions which 
the defendant pleaded had not been 
proved and that it had not been shown 
that there was any bargain or under- 
standing between the parties, either ex- 
press or implied, that the goods were not 
to be delivered. It would thus appear 
that their Lordships were of tlie opinion 
that evidence can be led in order to prove 
the real nature of the transactions. In 
my opinion the decision of the Court be- 
low on this point was erroneous. I there- 
fore set aside the decision of the lower 
appellate Court on this point and remand 
the case to that Court todecide the ques- 
tion as to whether the transactions were 
wagering or not. The question whether 
the defendants should be allowed to load 
further evidence is left to the Court 
below to decide : it may take further evi- 
dence or decide the case on the evidence 
already recorded. The plaintiffs shall be 
allowed to lead relevant evidence in re- 
buttal. The case shall be disposed of by 
the Court below according to law. The 
remand is under S. 151, Civil P. C. Court- 
fee on the memorandum of appeal shall 
be refunded. Other costs shall abide the 
event. 

B.D./Ti.K. Order accordingly 

4. The Universal Stock Exchange Ltd. v. 

David Strachan, (189G) .A C 166=G5 L J Q B 

428=60 J P 468=44 \V B 497=74 L T 4G8. 
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Bhide akd Currie, JJ. 

Sanfa Singh and others — Objectors — 
Appellants. 

V. 

Puraii Das and others — Petitioners — 
Respondents. 

First Appeal No. 323 of 1935, Decided 
on 11th October 1935, from decision of 
Sikh Gurdwara Tribunal, Lahore, D/- 16th 
November 1934. 

Sikh Gurdwaras Act (8 of 1925), S. 16 (2). 
(3) — No evidence that institution is eitablish* 
ed by Sikhe for worship— Grante containing 
no reference to worship — Fact that Sikhs 
donated to the institution is not sufficient to 
establish the institution as Sikh Gurdwara. 
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Where there is uo reliable evidence whaten 
ever to show that the institution in disnX 
bad boon estf\Mishod for public worship bv the 
Sikhs and the grants that were made to the 
lusiitutioij were by way of charity and contain- 
ed no reference to any public worship, it cannot 
be held to te est.ablished that the institution 
w.as founded for public worship bv the Sikhs 
More fact that the institution was 'given grants 
of land by a Sikh Sardar and Sikh Princes and 
that it was named after a Nirmala Sadh cannot 
bo lield to be sufticient to establish that the 
institution was founded for public worship by 
the Sikhs. The grants may very well have 
been made only for charitable purposes. Such 
institution cannot be declared as a Sikh 
Gurdwara. iP21SCl) 

Jhanda Singh and Bhagat Singh—iot 
Appellants. 

Indar Dev and Achhrxt Bam — for Res- 
pondents. 

Bhide, J . — CertaiD Sikh worsbippere 
presented a petition to the Local Gov- 
ernment under S. 7, Sikh Gurdwaras Act» 
for a dharamsala, situated in the town of 
JagraoD in the Ludhiana district, acd 
known as Dharamsala Nikka Singh, beiog. 
declared a *Sikh Gurdwara'. One Purao 
Das thereupon presented a counter-peti- 
tion under S. 8 of that Act clainung that 
the so-called Gurdwara was really an 
nkhara and was used by him for residen- 
tial purposes. On the matter coming 
before the Sikh Gurdwaras Tril>uDal the 
Sikh objectors contended that Pu van Das 
bad no locus standi to present a petition 
under S. 8 and secondly that the institu- 
tion was in fact a Sikh Gurdwara. Both 
those issues were however decided against 
the objectors by a majority oi the Tribu- 
nal and from this decision they have pre- 
ferred the present appeal. As regards 
the question of the locus standi of the 
petitioners the contention of the learned 
counsel for the appellants was that ac- 
cording to the petition of Purau Das 
himseli the Dharamsala in question was 
used by him for his residential purposes^* 
that in the circumstances he could now 
be said to be an 'hereditary office-holder 
and he was therefore not competent to 
present any petition under S. 8. It 
true that the petition was not happily 
worded, but it was supplemented by a 
statement of the Mukhtar of the pc i- 
tioner in Court in which it was adruitted 
that certain Smadhs were worshipped y 
the Udasis in the dharamsala aud tbat^ 
this had been done by the predecessors- 
of Puran Das also. At the time of tne 
arguments also it appears to have een 
admitted by the learned counsel for cn^ 
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objectors that the saccession of Mahant- 
ship had been from Guru to Chela and 
this issue was not seriously pressed. In 
the circumstances, I see no force in this 
technical objection. 

The main issue between the parties 
was whether the institution in question 
was a Sikh Gurdwara. The appellants 
relied on S. 16 (2), (3), Sikh Gurdwaras 
Act, according to which it was necessary 
for them to prove that the institution 
was established for public worship by 
the Sikhs and was so used right up to 
the time of the presentation of the peti- 
tion. Tliere is no direct evidence as 
regards the establishment of the institu- 
tion. The earliest documentary evidence 
relevant for the purposes of this issue is 
available from the enquiry made at the 
time of the first settlement of the 
Ludhiana District in 1847-51. It appears 
that 25 ghumaons of land in Jagraon and 
4 ghumaoDS of land in a village called 
iJardeke in that district bad been given 
as muafi to the institution by Sardar 
Fateh Singh. A patta relating to one of 
grants dated Sambat 1874 (1817 
A. DJ was produced (vide Ex. 0-13) and 
this shows that 25 ghumaons in Jagraon 
town were granted as dharamarth (by 
way of charity} to Bhai Earn Das and the 
grantee was enjoined to pray for the wel. 
lare and prosperity of the donee. There 
18 no reference in the patta to any insti. 
tution or any public worship. The patta 
relating to the- other grant of land at 
^ardeke was apparently not forthcoming 
In the course of the enquiry Harsaran 
Das^ho was the then Mahant of the 
Dbaramsala, and several other persons 
were examined. They all stated that the 
Dbaramsala was used as the resting place 
by trave lers and that such travellers 

Ian? 

referred t? *^®.wt°esses examined 
referred to any recital of the Granth 

Sahib or any other form of public wor 

ship at the Dharamsala. 

S / . been due to 

to th« question was put 

to the witnesses on this point; but this 

does not appear to be correct, because 

there were certain questions put to the 

reference to 

public worship, if it existed, might have 
beea oipeotea. For iost.nie, th“ wT 

land was granted as muafi. But that all 
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that they stated in reply was that it had 
been granted for charitable purposes: see 
for example, Exs. P-36, P.37, Kss, etc. 
Id two instances direct questions were 
apparently put as to what was in the 
dharamsala, and in those cases the wit- 
nesses, namely, Mula, patwari, and Har- 
saran Das himself stated that there were 
idols (thakars) in the dbaramsala (vide 
Exs. 0-14 and P-30). If the Granth 
Sahib had beeu worshipped or recited in 
the Dharamsala at the time, it seems in- 
conceivable that a reference to it would 
have been omitted by these witnesses. 
About the year 1886 Harsaran Das died 
and enquiry was again made as regards 
the continuation of the muafi. In the 
course of this enquiry the witnesses exa- 
mined, including Puran Das, petitioner, 
no doubt, stated that Granth Sahib was 
recited at the Dharamsala; but this was 
more than thirty years after the enquiry 
made at the first settlement and it can- 
not be presumed merely on the basis of 
the statements of these witnesses that 
the Granth Sahib had been recited or 
"orshipped at the Dbaramsala from the 
very outset, and that the institution had 
been established for public worship by 
the Sikhs. 

There was another enquiry made in 
connection with the Jagir of certain land 
situated in the village Jalwana in the 
Patiala State about the same year and 
during the course of that enquiry also 
the witnesses stated that the Granth 
^ahib was being read at the institution. 
These statements stand on no better 
looting than those made in the course of 
the enquiry after the death of Harsaran 
Das in the Ludhiana District. It may 
be mentioned however that the pattas 
relating to the Jagir of land in the 

n the course of this enquiry, also do not 
Ki-^u originally 

woihlf Th?" of public 

dated TihQ 

Sambat 1842, 

(corresponding to 1785 A. D.) This 

of charity to Bawa 

predel^"^’ Le oi Z 

wd J^ irK®^ petitioner) 

onlv eni grantees were 

only enjoined to pray for the prosperity 

(P, n second patta 

1853 dated Phagan Badi 5, Sambat 
1003 (corresponding to 1796 A. D.). 
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Tliis refers to the grant of the village 
Jahvana as well as certain other proper, 
ties to Bawa Nikka Singh and Xirmala 
Sadhs. There is no direct reference to 
Gharib Das or any predecessor of Puran 
Das in this patta and this document also 
throws no light on the nature of the 
institution in dispute at its inception. 

Before his death Harsaran Das made a 
will in the year 1875 by which he ap. 
pointed Puran Das as his successor. 
Harsaran Das has given detailed instruc- 
tions for the guidance of his successor in 
this will, but there is no reference in it 
to any recital or worship of the Granth 
Sahib. If the institution had been 
established for public worship by the 
Sikhs, Harsaran Das could not have 
omitted to refer to the fact in this im- 
portant document. It will appear from 
the above that there is no reliable evi- 
dence whatsoever to show that the insti- 
;tution in dispute had been established 
jfor public worship by the Sikhs. The 
[earliest pattas of land given hy way of 
Muafi or Jagir merely show that these 
'grants that were made to the then in- 
■cumbents of the institution by way of 
■charity and contain no reference to any 
ipublic worship. At the time of the en. 
quiry of 1850 also no reference was made 
by the witnesses to any public worship 
or recital of the Granth Sahib as already 
stated. In the circumstances the appel- 
jlants cannot be held to have established 
|that the institution was founded for pub- 
'lie worship by the Sikhs. The learned 
counsel relied mainly on the fact that 
the institution was given grants of land 
by a Sikh Sardar and a Sikh Princess 
and that it was named after Bawa Nikka 
Singh who was apparently a Nirmala 
Sadh; but these facts alone cannot be 
held to be sufficient to establish that the 
institution was founded for public wor- 
ship by the Sikhs. The grants may very 
well have been made only for charitable 
purposes as the pattas referred to above 
indicate, and the reading of the Granth 
Sahib may have been started by the 
Mahant in comparatively recent times — 
possibly with a view to attract worship- 
pers and as a source of income. 

It is noteworthy that as a result of 
the enquiry made in the Ludhiana dis- 
trict at the first settlement, the grant of 
land in that district was taken to be of a 
personal character and was limited to the 
life of the then incumbent only. In 
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addition to these facts, it mast also ba 
remembered that the Dharamsala i! 
situated not in a Sikh village but in 
Jagraon town, which contains a hetero 
geneous population with a preponderance 
of banias and traders, and no inference 
can therefore bedrawn that the Dharam. 
sala must have been meant for the use of 
the Sikhs. The circumstances of the 
present^case are similar to those in 1934 
Lab 277 (l), and in that case also, in 
spite of the fact tliat the Granth was 
being read in the institution since 1880, 
it was held that it was not established 
that the place had been originally in. 
tended for public worship by Sikhs. In 
view of tlie above hndings it is unneces. 
sary to refer to the oral evidence, which 
refers mainly to the recital or worship of 
the Granth Sahib in the Dharamsala in 
comparatively recent times and is of no 
help in arriving at any fiodiog as to the 
origin of the institution. I agree with 
the conclusion of the majority of the 
Tribunal that the institution in dispute 
has not been proved to be a Sikh Gur- 
dwara and would accordingly dismiss this 
appeal with costs. 

Currie, J.— I agree. 

B.D. Appeal dismisied. 


1. Puran Singh t. Mela Singh, IS31 Lih 277— 
150 I C 260. 
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Rangi Lal, J. 

{Coxirt of Wards) Guru Amarjit Singh 
•^Plaintiff — Appellant. 

T. 

Dharmsala Darwaza Kitni — Defen- 
dant — Respondent. 

Second Appeal No. 784 of 1934, De- 
cided on 23th February 1935, from order 
of Dist. Judge, Jullundur, DL 26th Febru- 
ary 1934. 

(al Custom (Punjab) — Adoption — Custo® 

requiring adoptee to be of tame got'—It cao 

be thown that stranger alto could be adop* 
ted. . 

Where the general rule of custom as regards 
adoption is that a person outside the got of the 
adopter cannot be adopted, it is open to a 
son to prove that a stranger could also o® 
adopted under certain ciccumiances.^^ ^ 

(b) Custom (Punjab) — Adoption — Jet* 
Jullundur District— Person outside got 
not be adopted. .. . . 

Among the Jats of Jullundur district, 

general rule of custom is that s person outsiw 

the got of the adopter cannot be 

and 1926 iflJ. 654. i?./. [P 220 011 
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(c) Cuftom (Punjab) — Adoption — Right to 
«dopt — Adopter cannot ignore custom 
merely adopting Dattaka form of Adoption. 

A person makiog ao adoption under Hindu 
law caiioot ignore the custom bj which bo is 
governed merely by adopting the Dattaka form 
of adoption. The effect of the ceremony would 
be to transplant the adoptee into the adopter's 
family, but the eligibility of the adoptee would 
still be governed by Hindu law modified bv 
custom. [p 2*20 C 1] 

Mehr Chand Mahajan, Durga Das and 
Achhru Ham — for Appellant. 

Badri Das — for Eespondent. 

Judgment.— Oa 8th November 1905, 
one Dogar Singh Jat, tvho was an oc- 
cupancy tenant under the Guru of Kartar* 
pur, mortgaged an area of 37 kaoals 7 
marlas out of his tenancy to Dharamsala 
Kitni Darwa^a through Gurditta Mai. On 
18th February 1924, Dogar Singh adopted 
a stranger, uamed Gurdial Singh as his son 
in the Dattaka form and executed a deed 
of adoption which w'as duly registered. 
On 5tb September 1925 Dogar Singh exe- 
cuted a deed of release in respect of the 
whole of his tenancy in favour of the 
JaGdiord. On 16th September 1929, Dogar 
bmgh died. On 10th August 1931, the 
Court of Wards on behalf of the then 
Curu of Kartarpur sued for possession of 

land mortgaged to Dharamsala Kitni 
Darwaza on the allegation that the morfc. 
gage was extinguished because Dogar 
biD^gh had died without leaving any heirs 
nnderS. 69, Tenancy Act. The suit was 
resisted on the allegation that Gurdial 
iwDgh, the adopted son of Dogar Singh 
was a male Imeal descendant within the 

Act. The 

&^ee and dismissed the suit. On appeal 
Mr. Marten, District Judge, held that the 

further appeal to the High 

|d by Customary law could make a full 
adoption as distinct from the 

r remanded'becaus: 

£■ . M decided whether a 

full HiS r*^”*"* ^ DOD-agnate even with 

lull Hindu law ceremonies. The case was 

that and he held 

^at the adoption was valid according to 

Hindu law. The result was that thS 


cd VromToUalLS 

«uuaieraiB, tie nearer collateral being 


given preference. The selection Is made of a 
person of the same tribe and got as the adopter* 

The learned District Judge held that 
this rule of Customary law was “not 
mandatory or invariable but merely of an 
advisory nature.*’ He further held that 
the plaintiff was not competent to plead 
that the adoption was invalid because 
the person adopted was not a collateral 
and did not belong to the same got as 
the adopter and that such a plea could 
be raised only by a person who consider- 
ed himself to have a better right to adop- 
tion than the person actually adopted. 
I Rtn clearly of opinion that the view 
taken by the learned Judge on both these 
points is erroneous. As for the second 
point, the mortgagee says that be is en- 
titled to remain in possession because 
Dogar Singh had left a ‘male lineal des- 
cendant, and be is, therefore, bound to 
prove this allegation. He can succeed 
only if ha establishes that the adoption 
of Gurdial Singh was valid and that the 
latter was thereby transplanted into the 
family of the adopter. The landlord in 
this case has not sued to challenge the 
adoption. He comes into Court on the 
allegation that the tenancy has been ex- 
tinguisbed, and there is do bar to such a 
suit on his part. As regards the eligi- 
bility of Gurdial Singh there is no doubt 
that under Hindu law even a stranger 
can be adopted, but the question is how 
far Hindu law has been modified by cus- 
tom in this case. The custom which 
governs Dogar Singh in this matter is 
stated ID the riwaj.i.am entry mentioned 
above. This entry cannot be brushed 
aside with the remark that the rule laid 

down therein is merely of an advisory 
nature. ^ 

The geaeral rule of custo-ta is stated to 

to be that a person outside the got of 
the adopter cannot be adopted. It is of 
course, open to a person to prove that a 
stranger could also be adopted under oer- 
tarn circumstances. In the present case 

such 

such a custom. In 50 P R 1893 (l) 

^strict ^ Jullundur 

the Chie Court that generally-oreed. 
^ibe and locality apart— when a sonless 
man in any land-holding group which re- 
cognises a power to adopt, asserts that he 
IS TOmpetent to adopt a daughters son or 
other noD-agnate in presence of near 

Rail. V. Badha. (1893) 50 P R 1893 (FBk “ 
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J^gnates, irrespective of their assent, the 
presumption at the outset is against the 
power. In 1 Lab 15 (2) it was held that 
the adopted son» on whom the onus lay, 
had failed to prove that by custom among 
Jats of Mauza Manko, in the Jullundur 
district, the adoption of a brother's 
daughter's son is valid. 1 Lah 31 (3) 
was a case from the Hissar District and 
it was held that the onus of proving that 
the adoption of a stranger is valid by cus- 
tom among Jats of that District rests on 
the adoptee and that the onus bad not 
been discharged in that case. In 91 P R 
1913 (1), it was held that according to 
the custom of Jats in the Jullundur Dis- 
trict the defendant, upon whom the onus 
lay, had failed to prove that by that cus- 
tom a daughter's son could be validly 
adopted. In 8 Lah 48 (5). which was a 
case from the Hoshiarpur district, where 
the riwaj-i-am was similar to that of the 
Jullundur district, it was held that a 
person of a got different to that of the 
adopter could not be adopted. In Rat- 
tigan's Digest of Customary Law, para. 35, 
remark 1, at p. 69, Edn. 10, it is stated 
!that at any rate for the eastern and cen- 
'tral districts of the Punjab the general 
custom is against the adoption of a person 
of a different got. 

In view of all these authorities and the 
clear provisions of the riwaj-i-am and in 
the absence of any evidence to the con- 
trary it is idle to contend that the 
iadoption of Gurdial Singh was valid. It 
jwas not open to Dogar Singli to ignore 
the custom by which he was governed 
merely by adopting the Dattaka form of 
adoption. The effect of that ceremony 
would be to transplant the adoptee into 
the adopter's family but the eligibility 
of the adoptee would still be governed by 
Hindu law as modified by custom. It 
has not even been contended that the 
custom stated in the riwaj-i-am did not 
apply to Dogar Singh. I am, therefore, 
of opinion that tho appeal must succeed 
and the plaintiff's suit must be decreed. 
The learned counsel for tho appellant 
also brought to my notice that in another 
case of the same nature against another 

2. Jamiat Siogh v. Ujagar Singb. 1920 Lab 393 
=55 I C 838=J Lab 15=71 P L E 1920. 

3. Moman v. Jit. DbaDoi, 1920 Lab 415=55 I C 
869=1 Lah 81=72 P L B 1920. 

4. Ruli.a V. Wariam Singh, (1913) 94 P R 1913= 
20 1 0 464. 

6. Jholi V. Kbazana, 192G Lab 654=96 I C 749 
= 6 Lah 46. 
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mortgagee Guraial Singh was impleaded 
as a defendant and it was held on 2Sth 
February 1933, that tho adoption was 
invalid, and that there had been no ap, 
peal from that decision. It would ap. 
pear that this decision was given almost 
a year before Mr. Cornelius decided the 
case and still no reference was made to 
it before him. It is doubtful whether 
under these circumstances the appellant 
should be allowed to make use of that 
decision in this Court. It is unnecessary 
to consider what the effect of that deci- 
sion would be on this case. I accept the 
appeal and decree the claim with costs 
throughout. 

R.W./h.m. Appeal accepted. 
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Backet, J. 

Sadhu i?am— Defendant — Appellant. 

V. 

Pirthi Singh & Co. — Plaintiffs — Res- 
pondents. 

Second Appeal No. 319 of 1935, De- 
cided on 19th June 1935, from order of 
Dist. J., Anibala, D/- 29th November 
1934. 

(a) Hindu Low — Guardianship Joint 
family — Mpther is natural guardian of sepa* 
rate property of minor after father's death 
— Joint family property can be brought under 
guardianship in absence of adult mem* 
ber. 

There can bo a guardian of tbo separate pro* 
porty of a minor in the joint Hindu family. 
After tbo death of the father, the mother is the 
natural guardian of the separate property of 
bee minor children ; and it is only the minor's 
share in tho coparcenary property which cannot 
be brought under guardianship so long as there 
IS an adult member of tho coparcenary aliTS. 
If there is no adult member of the cc*parce* 
nary even the joint family property can be 
brought under guardianship. Mother can there* 
fore bo the guardian of the property of the 
minor under certain circumstances. 

[P 221 C I, 2] 

(b) Custom (Punjab)— Special custom— Rsj* 
puts ol Jagadhri Tahsil of Ambala District-" 
Mother is natural guardian of properly of 
her minor sons. 

Among Rajputs of tho Jagadhri Tahsil of the 
Ambala District, the mother is the natural 
guardian of the property of tho minors, wn^ 
thcr sho is regarded ns such under ni 

or special custom. 1^ ^ 

fc) Transfer— Partition is transfer. ^ 

Partition is a franafer as dclinedin the • 
Act: 1923 Mad 577 and 97 IC 70, on; 54 J O 
146=1920 Mad 20, held overruled [P 222 0 U’ 

Shamair Chand and Qabul Chand for 
Appellant. 

Asa Ram Aggarwal — for Respoodents. 
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Judgment. — The plaiotiffs were ori- 
ginally joint owners of the land in dispute 
along with the defendants or their prede- 
cessors. A private partition of this land 
was carried out during their minority. 
They now allege that the partition was 
uot to their benefit and seek to have it 
set aside. Both the lower Courts are 
agreed that the less valuable part of the 
land was given to the plaintiffs and that 
the partition was not for their benefit. 
The only question which now has to be 
decided is whether the suit is within time 
or not : and this depends on whether the 
partition is to be regarded as a transfer 
made by a duly constituted or natural 
guardian on behalf of the plaintiffs. 
Art. 44, Lim. Act, provides that a suit by 
a ward, who has attained majority, to set 
aside a transfer of property by his guar- 
dian, must be brought within 3 years 
of the date of his attaining majority; and 
there is a finding of fact that both the 
plaintiffs attained majority more than 3 
years before the present suit was brought. 
The mother of the plaintiffs attended the 
mutation proceedings and expressed her 
assent to the partition on their behalf 
The trial Court found that the mother 
was the natural guardian of the plaintiffs 
under the Customary Lawiby which the 
parties are bound and that the suit was 
governed by Art. 44. The plaintiff’s claim 
was accordingly dismissed. In first appeal 
the learned District Judge held that the 
plaint^s must be taken as constituting a 
joint Hindu family, in spite of the fact 
that they were Rajputs following Gusto, 
mary law, and that there could be no 
guardian of a joint Hindu family. From 
this he concluded that the case was nob 
governed by Art. 44. The plaintiffs were 
accordingly granted a decree against 
which the defendants have come up in 
second appeal. 

. The learned District Judge is in error 
in supposing that there can be no guar 

in?w Property of a minor 

^the father, the mother is the natural 
^ardian of the separate property of her 
jminor children ; and it is only the minor's 

cJnnot'h^^h property which 

lonn f ?i? ^^ought under guardianship so 

coparcenary alive. If there is L Jnlb 

coparcenary, even the 
point family property can be brought 
‘onder guardianship. It is not 3 


therefore to suppose that the mother 
could in no circumstances be the guo.r- 
diao of the property of the minor plain- 
tiffs. Under the Customary Law which 
they follow, they succeeded to the land 
in suit as teoants-in-common and not as 
members of a coparcenary body. Under 
Hindu law their shares will have to be 
regarded as their separate property, and 
their mother would be their guardian in 
respect of this property. Both the lower 
Courts have accepted the proposition 
that the mother of the plaintiffs would 
also be the guardian of their property 
under Customary Law. This seems to me 
doubtful, if we refer to the answer to 
question 24 in Mr. Whitehead's Digest 
of the Customary Law of the Ambala 
District. When questioned in 1887, the 
tribes generally replied that tlie mother 
was the next guardian after the father, 
both of the person and of the property. 
At attestation however Rajputs denied 
this and merely gave the mother a right 
to be consulted by the male relatives. 
When further questioned, the Rajputs 
stated that there was no fixed custom 
when a widow wanted her own brother 
to act as guardian and that each case was 
decided on its own merits when a dispute 
arose. A custom is supposed to be cer- 
tain; and it seems to me that there is 
very little certainty about the reply 
couched in these terms, which seems 
rather to refer to the conditions under 
which a minor's land may be transferred 
than to an act of guardianship. 

If there is no special custom however 
we must revert to Hindu lawunder which 
the mother is the guardian of the pro- 
perty of her minor children ; and this is 
actually in accordance with the custom 
now recorded m the local riwaj-i-ara for 

® circumstances, it appears 
to me that the mother was the natural 
guardian of the plaintiffs, whether she be 
regarded as such under Hindu law or 
special custom. She must be regarded as 
the guardian of the plaintiffs, at the 
time when the mutation took place. It is 
contended however that a partition can- 
not be regarded as a transfer.There is some 
authority for this in 54 I C 146 (l), but 
this has since been overruled by a Divi- 
sion Bench of the samo Court in 72 I C 


Indoji JUhftji t. K. Bama Cbarla» 1920 Mad 
20=54 I 0 146. 
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transfer made with intent to defeat or delay 
creditors. 


,978 (2). and again in 97 I C 70 (3) and it 
seems now to be generally accepted that 
a partition is a transfer as dehned in the 
Transfer cf Property Act. For these rea- 
sons I am of opinion that the lower Court 
■was right in holding that the present 
suit was barred by Art. 44, Lim. Act, as 
a suit to set aside a transfer made by a 
guardian. I accept the appeal and dis- 
miss the suit with costs throughout. 

R.w./ii.M Appeal accepted. 

2. Rasa Goundan v. Arunachella Gouudan, 1923 

Mat) 577=72 1 C 978=44 M L J 513. 

3. Ramaswami Cbeitiar t. Rath.amutLu Thovar, 

(1920 97 I C 70. 
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Coldstream and Abdul Rashid. JJ. 

Mt. Bibo — Defeodaot — Appellant. 

T. 

Sarnpuran Singh — Plaintiff and an- 
other — Defendant — Respoodents. 

First Appeal No. 1912 of 193L Decid. 
ded on 4tb July 1935, from decree of 
Senior Sub-Judge, Lyallpur, D/* 30th 
July 1934. ‘ 

(a) Fraudulent Transfer^ Suit for declara* 
tion that gift by person to bis wife is frau* 
dulent and fictitious — Onus of proving that 
donor was in embarrassed circumstances 
lies on plaintiff 

In a suit for a decUratioo that the gift by a 
person to his wifo is frauJalent and fictitious, 
having been eflected to defraud the douor's 
creditors, the onus o( proving that the donor 
was in debts or in embarrassed circumstances 
lies on the plaiotid. (P 223 C 2] 

(b) Fraudulent Transfer ~ Voluntary set* 
tiemeni by person owing no debts in favour 
of wife or children cannot be set aside 
merely because some years later it defeats 
or delays subsequent creditors. 

In a case where debts arc actually due toacre* 
ditor Nvho challenges the giftat the time of the 
transfer the intent to defeat or delay creditors 
will be presumed; if however there are no debts 
at the time oi the transfer and transferor runs 
into indebtodooss subsequently, the presump* 
tion will bo regulated by circumstances of each 
case. A voluntary setllomeot by a person who 
owes DO doubts at the time, in favour of the 
children for natural love and affection or in 
favour of bis wife as a provision for her future 
maiutenaoce cannot be set aside merely because 
some years afterwards it is proved to have the 
effect of defeating or delaying subsequent credi- 
tors: 1927 Lah 420, Bel. on; 1924 Mad 779; 
1930 All 610, 1930 Lah 217 and 1927 Mad 656; 
Disling. 224 O 1] 

(c) Fraudulent Transfer — Wife securing 
gift in ber favour as provision for future 
maintenance — Donor not shown to be in 
debts or in embarrassed circumstances at 
time of gift — Transaction does not amount to 


Whore a wifo, in order to safeguard herself 
against the future improvidence of her husband 
who is a >penJ* thrift, secures a gift of property 
in her favour as a provision for her futuro 
maintenance and the donor is not shown to bo 
in debt or in embarrassed circumstances at tho 
time of tho gift, such a transanction cannot be 
held to be a transfer made with intent to defeat 
or delay the creditors of iho transferor. 23 Dom 
146; 2 All 309; 20 Dam 577 and 1931 Oudk 134, 
Bel on\VJ'2^ Mad 779; 1930 All 610; 1930 Lah 217 
and 1927 Mad 656, Dislituj. [P 224 0 2] 

Charanjiva Lai Aggarwal — for AppeU 
lant. 

Badri Das and Vishnu Dali — for Res- 
pondents. 

Abdul Rashid, J. — Ghulam Muham- 
mad, an Arain of Cbak 2l3 in Lyallpur 
district owned two squares of land, Nos. 
107/2 and 40/39, as well as some 12 ghu- 
maons at his original home in Ludhiana. 
On 12th June 1924, he reported that be 
bad gifted the square No. 107/2 to his 
wife Mt. Bibo in lieu of her dower. When 
this gift was to be recorded by mutation 
in the revenue records objection wae 
taken by one Ahmad Khan, who declared 
that Ghulam Muhammad had contracted 
to sell this land to him and his brother 
Ghulam Muhammad Khan and had actu- 
ally received Rs. 7,000 of the price, that 
be was in possession of the laud under 
a written lease for 8 years for an annual 
rental of Ks. 800, and that the gift had 
been made to avoid performance of the 
contract. The Revenue Assistant sanc- 
tioned this mutation in favour of Mt. 
Bibo noting in bis order that the ob- 
jectors should seek their remedy in the 
civil Court. It is not disputed that this 
square of land along with the other had 
been leased to Ahmad Khan and his 
brother in April 1924, and that 
Ghulam Muhammad had agreed to sell 
the land to them. On 21st May 1926, 
Ghulam Muhammad brought a suit to 
have the gift declared invalid, and he 
obtained a declaration to this effect, on 
16th November 1926, from the Senior 
Sub-Judge, Lyallpur. Mt. Bibo appealed 
to the High Court where, in accordauoe 
with a compromise between the parties, 
Ghulam Muhammad's suit was dismissed 
on23rd December 1929. Mean whileon Slst 
January 1929, Sampuran Singh the pre- 
sent appellant, bad taken square No.l07/2 
on a mortgage from Gbulam Muhammad 
on the strength of the declaration grant- 
ed by the Sub-Judge. On ist October i9-i.9 
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SampuraD Singh saed Ghxilam Muhano- 
D3ad to recover a debt of Bs. 1,354.13-0. 
He ^'as given a decree on 8tb March 
1930, and in execution of it attached 
square No. 107/2. The executing Court, 
however, released the land finding it to 
be Mt. Bibo's property. 

On 9th July 1930 Sampuraa Singh 
sued Ghulam Muhammad and Mt.Bibo io 
the Seoior Sub-Judge's Court for a dccla- 
ratioD that the gift of square No. J 07/2 by 
the former to the Latter in 1924 was 
frauduleot aud fictitious having been ef- 
fected to defraud Ghulam Mohammad's 
creditors. When examined by the Judge 
Mt. Bibo stated that the gift bad been 
made because otherwise the property 
could not be saved. Thereupon the Senior 
Sub-Judge forthwith granted Saropuran 
Singh the decree be sought. Against this 
decree Mt. Bibo appealed. The Appeal 
No. 663 of 1931 was dealt with bya Bivi- 
sion Bench of this Court on 24th January 
1934, with the result that it wasaccepted 
and the case remanded for re-decision 
after framing the issues arising out of the 
pleadings. It was pointed out in the 
judgment that though Mt. Bibo’s state- 
ment on which the suit bad been decreed 
was somewhat ambiguous it was not in- 
consistent with her case, that all she 
meant to say was that her husband was a 
spendthrift and was wasting his property 
and therefore to save the land in dispute 
It was gifted to the appellant. The Senior 
Sub-Judge has re-decided the suit in 
favour of the plaintiff finding that the 
pft was made with intent to defeat Ghu- 

lam Muhammad’s creditors. Mt. Bibo has 
appealed. 

The learned Snb.Jodge has come to his 
conclusion that the gift was to defeat Ah 
mad hhaD towbom Ghulam Muhammad 
owed about Es. 7.000, that although Ghn- 
lam Muhammad may have bad property 
enough to meet his liability at the lime 
there is a prwumption that his object 

The f future creditors arising from 

the fact that when he reported the gift 

to the patwari he was unable to assien 
any reason for it except that it was in 

wife to look after him faithfully (he bad 
8ome affliction of the eyes), that the gift 
was stated to be for life only, that pos 
seas, on was never given to Mt. Bibo, fbat 
the compromise m the High Court was 
prompted by Sampuran Singh's suit to 
WcoverBs. 1,364-13.0. that Mt. Bibo's 


statement that the gift was in lieu of her 
dower was untrue, and that Mt. Bibo bad 
admitted that it was to save the property. 
The first question for decision in this ap- 
peal is, whether Ghulam Muhammad 
owed any debts at the time of making the 
gift of one square of land in favour of his 
wife on 12th June 1924. The onus of 
proving that the donor was in debt or in 
embarrassed circumstances at the time 
lay heavily on the plaintiff. In my opi. 
nioD, he has utterly failed to discharge 
this onus. WazirKhan, plaintiff's own 
witness, stated that Ghulam Muhammad 
was indebted to his uncle Ghulam Ahmad 
in an amount of Bs. 6.000 or 7,000 before 
the gift was made. He however added 
that before the making of the gift Ghulam 
Muhammad had leased out bis two squares 
of land.to Ghulam Ahmad in lieu of the 
debt. 

It is therefore established by the 
evidence of the plaintiff that Ghulam 
Muhammad did not owe any money to 
Ghulam Ahmad on 12th June 1924. Wa- 
zir Khan further states that so far as he 
knew Ghulam Muhammad did not owe any 
other debt except the debt of Ghulam 
Ahmad mentioned above at the time of 
the gift. It is true that Ghulam Mu, 
bammad, in his statement before the is 
sues, admitted that when he made the 
gift he was under a debt amountinc to 
Bs. 4,000 or Bs. 5,000. It appears how- 
ever that this merely refers to the al. 
leged debt due to Ghulam Ahmad in 
lieu of which Ghulam Muhammad had 
leased out his squares of land to Ghulam 
Ahmad for a period of eight years. It 
must also be remembered that at the 
time of the gift Ghulam Muhammad own.’ 

ed one square ofland in addition to the 

square which forms the subject-matter of 
the present litigation, and that this. 

June 

fpaTroTwL^^ tbeLudhianaDisriot. 

^ subsequently mort. 

gaged forasumof Bs. 7.500. At the time of 

making the gift therefore the donor was 
m fairly affluent circumstances in so far 

Ahmad, 
whereof he had 
leased his squares of land for eight years 

sold one square of land for Bs. U.OOOT 
the entire debt due to Ghulam Ahmad, 
was deducted from the sale price, and the’ 
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square ^bicb bad been taken on lease by 
Gbulam Ahmad ^as relinquished. In 
1927. 2S. therefore. Gbulam Muhanamad 
cannot be said to have been in embarrass- 
ed circumstances. The debt clue to Sam- 
puran Singh, defendant, was not incurred 
till the end of 192S or the beginning of 
the year 1929. The debt due to Kartar 
Singh (P. W. ,')) was not contracted till 
December 1927. It appears that for three 
years after the making of the gift Ghu. 
lam Muhammad did not owe any money 
to any of his creditors so far as the pre. 
sent record is concerned. 

It was pointed out by Tek Chand, J. in 
3 Lab 044 (l) that in a case where debts 
were actually due to the creditor who 
challenged the gift at the time of the 
transfer, the intent to defeat or delay 
creditors will be presumed, whereas if 
there were no debts due at the time of 
the transfer and the transferor ran into 
iindebtedness subsequently, the presump- 
tion will be regulated by the circumstan. 
ces of each particular case. It was fur- 
■ther observed thatavoluotary settlement, 
by a person who owes no debts at the 
time, in favour of his children for natural 
love and affection cannot be set aside 
merely because some years afterwards it 
is proved to have the effect of defeating 
or delaying subsequent creditors. The 
trial Court has relied on 1924 Mad 779 
(2), 1930 All 610 (3), 1930 Lah 217 (4) 
and 1927 Mad 657 (o). The facts of each 
of these cases were, however, very diffe- 
rent from the facts of the present case. In 
both the Madras cases a suit had already 
been filed by the creditor before the alie- 
nation, which was sought to be impeach- 
ed, bad taken place. In those circum- 
stances it was held that the alienation 
could be successfully challenged if it had 
the effect of defeating or delaying credi- 
tors. In the Allahabad case also litiga- 
tion was actually pending at the time of 
the alienation in question. In 1930 Lah 
217 ( 4 ) the following observations were 

made by Jai Lai, J. ; .... 

I have DO quarrel with the proposition that it 

1 Muhammad Ishaq v. Muhammad Yusul. 1927 

L.ab 420=101 I C 172=3 Lah 511=29P L R 

2. Rajagopala Cbettv V. Sivagami Ammal, 1924 

Mad 779=32 I C 945. ^ 

3. Ram Das V. Debu, 1930 AH 010=123 IC 430 

=1930 A L J 1278. 

4 Ehamba Bam Girdharilal v. Ram Pyara Mai. 

1930 Lab 217=110 I C 716. 

5 Meeuaksbi Ammal v. Amman Ammal, IJit 

Mad 057=101 1 C 010. 


is not necessary for a person, who asserts that 
a transfer is fraudulent, to prove that he was 
a creditor on the date when the document was 
cscculci or the transfer was made, if there 
were other creditor^ in existence who were in- 
tendei to be defrauded by the transfer, but as I 
have alroadv siatei in the present case, there 
were DO creditors except those who were satis- 
fied out of the funds raised by the plaintiG. 


This case is, therefore, of no assistance 
to the plaintiff. The circumstances esta-' 
blished on tlie present record show that' 
at the time of the making of the gift the' 
appellant’s object was merely to make a, 
provision for the future maintenance of 
bis wife. If bis object had been to defeat 
or delay creditors, he would not |^ave 
impeached the gift in favour of his wife' 
in the year 1926. It was realised by 
Gbulam Muhammad as well as bis wife 
in 1924 that the former was a spendthrift, 
and it was in order to safeguard herself 
against the future improvidence of her 
husband that the wife secured a gift in 
her favour. Such a transaction cannot 
be held to l)e a transfer made with intent 
to defeat or delay the creditors of the 
transferor. Reference may be made in 
this connexion to 23 Bom 146 (6) at 
p. 156 where the following observations 
occur : 


It appears to me that the lower Court of ap* 
peal <lid not correctly apprehend the true 
nature of the release transaction. The property 
sought to be protected by the release was ad- 
mittedly ancestral property, and ^ aman’s minor 
son had a half share in it. ol which the minor 
could at any time claim partition- The release 
was only intended to protect N aman's oue half 
share against the consequences of his own im- 
providence. When all existing debts were paid 
off and settled. Vaman’s right to make a volon- 
tarv conveyance of the same in bis minor son s 
interest cannot be questioned. Such convey- 
ances are well known in English law, and there 
have been cases in India also where Courts 
have given effect to such voluntary conve^oMS 
or gilts bv a father to his son: 2 AH 809 li|. 
Such transactions do not become colourable 
merely because, in their ultimate consequences. 
Ihev may have the effect of protecting tbe 
fam'ilv oropertv against the prospective 
vagance' of the settlors, or because no 
consideration is shown to have been paid by tbe 
party benefited. 

In 26 Bom 577 (3) at p. 585 it was ob- 
served that a transaction in favour ot a 
wife cannot be regarded as fraudulen 
merely because tbe wife secures a settle- 
fmm hsr husbaod for the prot 


adashiv r. Trimbak, (1899) 23 ^ 

,anga Sabai v. Hira Singh. (1878-30) 2 AU 

fbmhfm^v. Fool Bai, (1902) 26 Bom 577=1 
Bom L E 130. 
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tion of tlio family and for the correctioQ 
of ber husband’s evil habits. A dedica- 
tion by the husband in favour of his wife 
can bo regarded as fraudulent at the in- 
stance of subsequent creditors only if tho 
-gift was made with the clear object of 
•defeating those creditors by embarking on 
a course of reckless extravagance or start- 
ing a hazardous business soon after the 
makingof the gift. It was held in 1931 Oudh 
134 (9), that whenapersonesecutesadeed 
of waqf in favour of his sons and a sub- 
sequent creditor brings a suit for a de- 
claration that the deed was executed 
fraudulently in order to defeat and delay 

the creditors, the crucial question is one 

of intention to defraud the creditors for 
setting aside the deed at the instance of 
the plaintiff, and the fact that all the 
creditors existing at the date of the deed 
had been paid off before the institution 
of tho suit oven though it may nob be 
conclusive, affords a very strong evidence 
negativing the intention to defraud. 
Kartar Singh undoubtedly stated that in 
1927 when he advanced Es. 1,500 to 
Ghulam Uubamraad he was indebted to 
several other persons. He could nob 
however give the name of a single one of 
■Ghulam iluhammad’s creditors and fur 
ther added that in 1927 he knew that 
•Ghulam Muhammad could pay all his 
debts by selling one square of land. 

The trial Court has rightly held that 
the giffc must ba taken to have been com. 
pleted on 12th June 1924, and that it 
cannot be held that a new gift was made 
to the wife on 16th October 1929. when 
the compromise deed was written for the 
purpose of the appeal pending in the High 
Court. In this view of the matter, we 
have to consider whether the gift made 
on 12th June 1924, was a transfer made 
with intent to defeat or delay the credi 
tors of the transferor, and the financial 
jositioQ of the donor in June 1924 has to 
be taken into consideration in determin 
mg 'vhether S. 53, T. P. .4ot, is applica! 
ble to this transaction. For the reasons 
given above. I would accept this appeal, 
set aside the judgment and decree of the 

Sfc'iifk® plaintiff’s 

suu With costs throughout. 

Coldstream, J.— I agree. 

R.M./R.K. Appeal allowed. 


miifflTo :• If" Ouai. 
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Bhide, j. 

Gilani liakhsh~ Defendant “ Appel- 
lant. 

V. 

Bekari Lal and others — PlaintilTs and 
another Defendant — Eespondeuts. 

Second Appeal No. 1734 of 1934, De- 
cided on 20th Hay 1935, from decree of 
Dist. Judge, Gujranwala, D/. 11th Julv 
1934. 

PunjabAlienalionof Land Act (13 of 1900), 
S. e^Morlgages existing on property before 
coming into force of Act — Mortgages carry* 
interest — Subsequent deed after 
Act to same mortgagee purports to create 
charge but interest payable under it-Tbird 
mortgage held to be no fresh mortgage but 
only additional charge on property and did 
not contravene provisions of Act. 

The laod in dispute had already been laort- 

Actcamc intoforco. 
The third deed was executed alter thaf Act 
c.iaje mto force aud unlike tho prior mortgagos. 
interest was pa 3 -able under this: ^ ^ 

Held : tb.at the mere fact that the third 
mortgage earned interest was not sufficient to 
hold that there was any fresh transfer or in- 
terest in the land as the terms of the orioinal 
luorlgago by which interest in the land was 
transferred to tho mortgagee were unaffected 

brought 

about b> the 3rd deed and as such mortgage was 

additional charge on 
tho same land and did not contravene thoprovi- 
Alons of Alteoatiou of lAnd Act • Tau aak. 

(i’B), Fell.: mi Uad S s-Js 0 i“] 

Ear Bhajan Das— tor Appellant. 

Nawal Kishore for Respondents. 

Judgment.-The plaintiff in this case 
sued for possession of certain land on the 
basis of three mortgages executed in his 
favour on different dates. The first two 
mortgages were for Es. 600 and Es. 400 
respectively and were executed in tho 
years 1886 and 1896. These two mort! 
gages are not disputed. The third one 
was for a sum of Es. 99 and was executed 
by a deed dated 4th March 1927 Tho 

out the third earned interest at Es 2 
per cent per mensem. Part of the pro- 

£ S 13th July 1927 for 

payment to 

prior mortgagees. Out of this sum Es 900 
wwe paid to the plaintiff but the plain- 
claimed that he was entitled to a 
much larger sum on the basis of the third 
mortgage deed for Es. 99 which carried 

stat^ K Vu®"" mensem as 

stated above. The defendant's oonton- 
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tion was that this third mortgage for 
Rs. 99 was void inasmiicb as it contra- 
vened the provisions of the Punjab Aliena, 
tion of Land Act and also tliatit could 
take no effect as against the sale in favour 
of the defendants which was made by a 
registered document. The trial Court 
upheld the objection of the defendant as 
regards the invalidity of the mortgage 
under the Punjal) Alienation of Land Act 
and dismissed the plaintiff's suit. On ap- 
peal the learned District Judge however 
held that the deed for Rs. 99 only created 
an additional charge on the land and it 
could not be said to contravene the pi-o- 
visions of the Punjab Alienation of Land 
Act. In support of this view it relied on 
13 Lah G60 (l). The main point for con- 
sideration is whether the view taken by 
the District Judge is correct. 

There is no doubt that the land in dis- 
pute had already been mortgaged by two 
deeds, of the years 1886 and 1896 before 
Ithe Punjab Alienation of Ladd Act came 
into force. The third deed for Rs. 99 
only was executed after that Act came 
into force, but it purports to create only 
an additional charge on the same land. 
The contention of the learned counsel for 
the appellant is that it is tantamount to 
afresh mortgage inasmuch as the previous 
deeds carried no interest, while the third 
deed carries interest at Rs. 2 per cent 
per mensem. This fact in itself does not 
appear to me to be sufficient to hold that 
there was any fresh transfer of interest in 
theland. It was held by Wallis, C, J. in 66 
I C 554 (2), that a document which gives 
immoveable property as security for the 
satisfaction of a debt without transferring 
any interest in the property, merely con- 
stitutes a charge on the property, and is 
not a mortgage. In the present instance 
all that was done in 1927 was that a debt 
of Rs. 99 carrying interest at Rs. 2 per cent 
per mensem was made a charge on the 
land in dispute which was already under 
mortgage with the defendant. The terms 
of the original mortgage by which in- 
terest in the land was transferred to the 
mortgagee were unaffected. The mere 
variation as regards interest does not ap- 
pear to me to constitute any substantial 
change in the terms of the original mort- 
gage. It was remarked by the Full Bench 

1. Slier Sineh v. Day.v Ram, 1032 Lah 405=130 
1 C 49=13 Lah 060=33 P L R 817 (F B). 

2. Ramasami Iyengar v, Kuppusami Iyer, 1921 
Mikd 51'1=0C I C 554. 


in the case referred to above: 13 Lah 660 
(l), at p. 667 : 

H. for instance, the new transaction pm* 
ports to cancel the earlier one, or contains con- 
ditions substantially diOerent from those con- 
tained in the original mortgage, or an additional 
area of laud is included in the security, there 
c.au be DO doubt that the old mortgage is at an 
end and a new and wholly difierent relation* 
ship between the parties has been brought into 
existence, to which ex necessitate rci the provi* 
sions of the Punjab Alienation of Land Act will 
be attracted. Similarly if the new transaction 
raises the aggregate mortgage-money to a figure 
in excess of the value of the land, it will really 
be a sale, though ostensibly given the form of a 
mere advance on the old security. In each case, 
therefore, the Court has to determine the true 
nature of the transaction, and if it finds that 
in reality and substance it is a new mortgage or 
a sale, the transaction will be within the mis* 
chief of the Act and the Court will refuse to en* 
force it. 

Bearing these , principles in mind it 
seems to me that in the circumstances of 
the present case a mere additional term 
as to interest is not sufBcient to justify 
the transaction of the year 1927 being 
treated as a fresh mortgage. The next 
contention urged by the learned counsel 
for the appellant was that the vendee bad 
notice of the mortgage of 1927 and is 
therefore bound thereby. On this ques- 
tion the learned District Judge has found 
after consideration of all the evidence 
that it is not proved that the vendee bad 
any notice of the previous mortgage. 
This is a question of fact and the hnding^ 
of the learned District Judge on the point 
must be treated as final. I accordingly 
uphold the decision of the learned Dis- 
trict Judge and dismiss the appeal with 
costs. 

K.S./R.K. Appeal dismissed. 


A. I. R. 1936 Lahore 226 

Monroe, J. 

(Firm) Pars Ram Brij Kishore — 
Appellants. 

v. 

Jagraon Trading Syndicate^ Ltd. Jag^ 
raon — Respondents. 

Misc. First Appeal No. 642 of 1935, 
Decided on 22nd June 1935, from order 
of Diet. Judge, Ludhiana, D/- 10th Janu- 
ary 1935. 

(a) Compftnief Act (1913), S. 156 —Share* 
forfeited for non-payment of c JI- Even euen 
share-holder is subject to new liability creai 
cd by S. 156 and he is liable as past member 
but not for interest. 

Even where a share- holder forfeits the share 
iy non-payment of cMl, be is still subject to » 

new liability, created by S, 150, Compames Aot, 
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lor payment of the amouDt unpaid OD the shares i j. l • • t 

in respect of which he is liahip fi« tlOD which might have anson is wbe-; 


lui uieiib tjk (.ut; uujt^uiiir uupaia OD oue snares 
in respect of which he is liable as past member. 
But bis liability is limited to the amount on* 
paid OD the shares hut not to interest : 1916 

Ail 317; 1933 P C 03 and 1935 Lah 335, Bel on. 

, . [P 227 C 2) 

(b) Company— Calls made by company but 
such debts are time-barred, even 
liquidator cannot recover them. 

Where calls made by a company are not paid 
and their reoorery by the company is time- 
barred, the liquidator can have no higher ri|;bts 
than the company and as such he ako cannot 
recover them : 1916 JfZ 317, [F 227 C 2]* 

Madan Gopal and Shamair Chand— 
for Appellants. 

IJau-al Kishore—lot Respondents. 

Judgment.— This is an appeal from 
an order of the District Judge. Ludhiana, 
for the payment by the appellants of 
Rs. I,6o0. the amount of a call on shares 

T? company together with 

Ra. 92i interest and costs. The appel- 
lants were share-holders in the company 
and a call was made on 17th July 1928- 
the shares were forfeited for non-payl 
ment of the call on 15th February 1930 
and the company went into voluntary 
liquidation on 30th June 1930. and bv 

November 

the liquidation was ordered to con. 

supervision of the Court 
and further proceedings were ordered to 

District 

Judge. Ludhiana. The appellants were 
placed oa the list of -B’' contributories 
and having refused to comply with the 
demand for payment, these 

for the adjustment of the right of the 
contributories amongst themselves 

the claiEnT®°i?/?" appellants is that 

that if the liquidator was 7 
oa the -debt created by “bo ?’>' 

etcree and the forfeiture of heru tbi“ 


ther existing members are unable to 
satisfy their contributions, but the Dis- 
trict Judge has gone into the accounts 
and has found that the liabilities cannot 
be met from the existing members. In 
my opinion the appellants are clearly 
subject to a new liability, created by 
o. 156. for payment of the amount unpaid 
on the shares in respect of which they 
are liable as past members; and they 
have been called on to pay an amount in 
respect of this sum in accordance with 
the Act. The point now raised by the 

considered in 

d8 All 347 (1), where it was said ; 

forward by the appellant’s counsel that so far 

Mils upon 

h™! S company, which has become 

Dme barred, is concerned, the liquidator has no 

company. The company 

But it was held nevertheless that the 
member was liable for unpaid calls and 

^ ^ summary, 

proceedings under the Act. The onlv 

aistmctioD between that case and the 
present is that the present appellants 
have ceased to be members by reason of 
the forfeiture of their shares; but as 

fnf h!? ^ o®o®f ^ ®®®®’ ^•^>3 fJtct does 

not help them 38 All 347 (l) was noticed 

by the Privy Council in 54 All 1067 (^) 
tbur““ De”b of 

this Court m 1935 Lah 335 (3)- the ktt«r 
case arose in the liquidation re/ 
pendent company and the facts are on' 

District Judi'^ar^’Xwedlt^'appl 
provisions of the Articled of 

- -I r 

Pi£i£whichJ^otr 

1. JagauDath Prasad v tt tD 

Tr!Lway''6o^®J‘g'J 

lA1344Aiu067MS)'^'=''^ ^ ^=60 

951. ’ "‘‘h 335=166 I 0 
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in my rpii'.ion the amount unpaid refers 
(to capital only. 

I should like to add that during the 
arguments there appeared to bo some 
ground fer the case presented by the ap* 
pollant^; it was not alleged in the peti- 
tion tbar the enlisting members were un- 
able to satisfy the contributions required 
to be made by them in pursuance of the 
Act, and in the argument my attention 
was not drawn to the finding of the Judge 
on this point and though there is a 
reference to S. Id6 of the Act in the title 
of the petition, the frame of the petition 
as a whole indicates that the amount 
claimed is the old debt arising from the 
earlier calls and not the liability created 
by S. 156. I allow the appeal in part 
and vary the order by striking out the 
interest directed to be paid. In view of 
the partial success of the appeal and the 
lack of precision in defining the claim. 
I direct the parties to abide their own 
costs. 

K.s/v.v. Appeal alloxccd. 
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Tek Chakd akd Dalip Singh, JJ. 

{yiahant) Dioamhar Datt Gti — Plain- 
tifl' — Appellant. 

y. 

Bhaircn Gir — Defendant — Respon- 
dent. 

First Appeal No. 1104 of 1933, Deci- 
ded on 3rd December 1935, from decree 
of Senior Sub-Judge, Karnal, D;- 5th 
December 1932. 

Hindu Law ^ Religious endowment — 
Sanyasi— Nanga Sadhu can revert to ordi** 
nary sanyasi sect — Reverted sanyasi can be- 
come Mahant of non-nanga sanyasi institu- 
tion. 

A sanyasi, who has become a nanga is not 
bound to remain so for over. If after a time he 
docs not wish to continue under the stricter 
discipline of the naugas, or undergo the severer 
austerities required of him as such, he may 
revert to his original position as an ordinary 
sanyasi and on such reversion he becomes eli- 
gible for appointment as the Mahant of Non- 
nanga Sanyasi institution. [P 231 C 2] 

Shamair Chand, D. N. Aijoarival, Bavi 
Chandra and Qabul Chand — for Appel- 
lant. 

Parkaih Chandra and Mohammad 
Ami7i — for Respondent. 

Tek Chand, J. — Civil Appeals Kos. 
llOi of 1933 and 433 of 1934 may bo 
disposed of together, as they are between 
the same parties and arise out of two 
suits which were tried together in the 


lower Court and were disposed of by the 
same judgment. The dispute relates to 
succession to the ollice of Mahant of an 
institution of dashnami sanyasis, known 
as Mandir Mahadev in Mauza Urnai 
Sangam.Tahsil Thanesar, Karnal district. 
This institution lias attached to it agri- 
cultural land in three villages : (i) Mauza 
Urnai Sangam. (ii) Mauza Jaurasi Kalan 
and (tii) Mauza Tikri. The last Mahant 
was Eawan Gir, who died on 1st January 
1927. On oth February 1927 the revenue 
authorities sanctioned mutation of these 
lands in the name of Digambar Datt Gir, 
(who is the appellant in Civil Appeal No. 
1104 of 1933) rejecting the claim of the 
rival claimant, one Narbada Gir. On 14th 
April 1927 Narbada Gir brought a suit 
in the Civil Court against Digambar Datt 
Gir. alleging that be (Narbada Gir) was 
a chela of Rawan Gir and had been 
orally nominated by him as his successor. 
Digambar Datt Gir denied that Narbada 
Gir was the chela of the deceased Mahant 
or that the latter bad nominated him as 
his successor. He further pleaded that he 
was the lawful Mahant having been ap- 
pointed under a registered will of Rawan 
Gir, dated 2nd April 1925. This suit pro- 
ceeded for some time, but before the 
decision, Narbada Gir died. OneOnkar 
Gir, describing himself as the chela of 
Narbada Gir and alleging that he bad been 
nominated as his successor by tbedoceas- 
ed, applied under 0. 22, E. 3, Civil P. C., 
for being substituted as plaintiff in the 
suit in place of Narbada Gir. His appli- 
cation was however rejected as time- 
barred, and this order was upheld on 
appeal by the District Judge. 

Thereupon OnkarGir instituted a fresh 
suit against Digambar Datt Gir for pos- 
session of the property attached to the 
Mandir, alleging that ho was the succes- 
sor of Narbada Gir and was the lawfully 
appointed Mabant. After some months 
the parties entered into a compromise. 
Onkar Gir withdrew his claim and ad- 
mitted that Digambar Datt Gir was the 
lawful Mahant. In accordance with the 
terms of the compromise the suit was 
dismissed on 29th May 1929. In the 
meantime Bhairon 

pellant in Civil Appeal No. 433 1^34) 

managed to get possession of the Manuir 

and the lands in Mauzas Urnai Sangam 
and Jaurasi Kalan. The land in Mauza 
Tikri, however, remained in possession o 
Digambar Datt Gir. 
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On 14th August 1929 Bhairon Gir in- 
stituted a suit against Digambar Datt 
Gir alleging that he was the gurbhai of 
Rawan Gir, both of them being the cbelas 
of Khushi Gir who was the Jlahant of 
the institution immediately preceding 
Rawan Gir, and claiming that on Rawan 
Gir s death he had been elected Mabant 
by the village Pancbayat and the Sadhus 
of the dera. He denied that Digambar 
Datt Gir was tlie chela of Tlawan Gir or 
that the latter had made any will no- 
minating him as his successor or that the 
deceased had the power to do so. He 
further alleged that Diagambar Datt Gir 
liad become a nanga sadhu and therefore 
was not eligible for appointment as the 
Mahant of a dashnami sanyasi institution. 
He further averred that the essential 
qualifications for appointment as a Mahant 

were : (1) that he should have served the 
institution, (2) that he should be elected 
by the Pancbayat of village and the 

Bhek of the Sadhus connected with the 

JDStitubion, (3) that lie should be a dash* 
nami sanyasi and should not have be. 
come a nanga sadhu, and (4) that he 
should be the ‘chela of the institution” 
but should not be sadhak chela of the 
late Mahant. Digambar Datt Gir denied 
the plaintiff's right to succeed, and pleaded 

that he was the sadhak chela of Rawan 
Gir, that he had been appointed as his 
successor by a registered will, dated 2nd 
April 1925 (Ex. D-l), that though he had 
once become a nanga and joined the Maha 
Nirbani Panchaiti Akhara of Allahabad 
he had reverted to hia original status as 
an ordinary dashnami sanyasi before the 
death of Rawan Gir. and that according 
to the custom of dashnami sanyasi in- 
stitutioDS his appointment was valid. 

On llth July 1930 Digambar Datt Gir 
brought a suit against Bhairon Gir for 
possession of the lands in Sfauzas Urni 
bangamand Jaurasi Kalau, which wero 
m possession of the latter. The plaint 

>?e°fcical with Digambar 
Datt Gir s jawab-i-dawa in Bhairon Gir’s 
suit, and the latter’s jawab-i-dawa in 
this suit was practically a repetition of 
the plaint m his own suit. The two 
suits were tried together, and the evi 
aence recorded in Bhairon Gir’s snit 
After a lengthy trial, the learned Sub 
ordinate Judge held that according to 

in dashnami sanyasi 
institutions generally, a Mahant has gob 
the power to nominate, orally or by will 


one of bis sadhak cbelas as his successor, 
that the nominee succeeds to the gaddi, 
unless objected to by the Bhek of dash- 
nami sanyasis on the ground of his being 
a person of bad character ; and that in 
case the last Mahant has failed to makethe 
nomination, the Bhek has the power to 
elect the Mahant from amongst the cbelas 
of the deceased. He found that it had 
not been proved that the custom of the 
institution in dispute was different, or 
that the pancbayat of the village, in con- 
sultation with the sadhus attached to 
the dera, had the right to appoint the 
Mahant. On these findings, he held 
that Bhairon Gir was not the lawfully 
appointed Mahant of the institution and 
dismissed his suit. 

In Digambar Datt Gir’s suit the learned 
Judge held that he was the sadhak chela 
of the deceased Mahant, that this was 
not a disqualification, as alleged by 
Bhairoii Gir, and that therd was no bar 
to a nanga sadhu succeeding to the gaddi 
of a non-nanga dashnami sanyasi institu- 
tion. He also found that Rawan Gir had 
executed the will (Ex. D.l) dated 2nd 
1925, reciting that he had two 
wdbak cbelas, Digambar Datt Gir and 
Digambar Hari Gir, both of whom bore 
good character and were in every way 
qualified to be Mabants, and authorising 
Digambar Ram Gir and Balak Puri. 
Secretaries of Maha Nirbani Panchaiti 
-vkhara, Allahabad, to select one of them 
as lus successor. The learned Judge held 
that the deceased Mahant, though com- 
petent to nominate his successor, could 
not delegate the power of nomination to 
third persons, and that though the afore- 
^id Seoretanes of the Akhara. had 
selected Digambar Datt Gir for the office, 

bar D and Digam. 

theinsti. 

^tion. On this finding he dismissed 
Digambar Datt Gir’s suit also. 

both Bhairon Gir 

to appeals 

J- ’^P first Bbai- 

1934^ A No. 433 of 

to be a chela of the last Mahant 

Khush? ril.' common guru being Mahant 
*k 4. A loDger denied 

that on 30th March 1917 Khushi Gir 

registered a will 
nominating his chela Rawan Gir as t£ 
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next !Mahant of this ^landir. Khushi 
Gir died six years later and under this 
will Eawan (iir succeeded him as the 
Mahant. It appears that on the death 
of Khushi Gir. Bhairon Gir claimed to 
succeed to the gaddi and alleged that, 
according to the custom of the institu- 
tion, tlie right to elect the IMaliant rested 
with the village Panchayat and the 
Sadhus attached to the dora, hut his 
claim was rejected. Ho has put forward 
the same claim once again and has pro- 
duced no less than 23 witnesses to sup- 
port his case. AVo have read their ovi- 
denco, bub are so little impressed by it 
that wo do not think it necessary to 
discuss it in detail. On matters relating 
to the past history of the institution and 
the customs and traditions of sanyasis 
the witnesses have disclosed hopeless 
ignorance, and with regard to the alleged 
election of Bhairon Gir there is little 
doubt that someof them havedoliberately 
told lies. The so-called ^’illage Panchayat, 
which, in consultation with the sadhus 
attached to the dera, is alleged to have 
elected Bhairon Gir as the Mahant, is 
described as a body consisting "of tho 
lambardars and other notables of tlio 
village," nearly all of whom are Maho- 
medans. It is inconceivable that they 
could have had tho determining voice in 
the election of tlie Mahant of a dasbnami 
eanyasi institution of orthodox Hindus. 
Some of tlieselambardars and proprietors 
stated in tlie witness-box that their 
ancestors liad gifted to this Mandir tlio 
lands in the three villages above-men- 
tioned. No documentary evidence was 
however placed on the record to support 
this allegation, and according to tho plain- 
tiff s own witnesses the dera was founded 
more than200 years ago, when tho alleged 
gifts are stated to have been made. Ob- 
viously sucl; an ancient gift cannot bo 
supported by oral evidence of tho kind 
produced by the plaintilT. In my opin- 
ion Bhairon Gir has utterly failed to 
substantiate his claim and I hold that 
his suit was rightly dismissed. I would 
accordingly dismiss his appeal (Civil 
Appeal No. 433 of 1934) with costs. 

Coming now to Digambar Datt Gir's 
appeal wo find it proved by overwhelm- 
ing evidence that he was one of the two 
chelas of tlie late Mahant Eawan Gir, 
the other being Digambar Hari Gir. Tho 
finding of tho learned Subordinate Judge 
on this point was nob challenged before 


us by the learned counsel for Bhairon 
Gir, whose objections to Digambar Datt 
Gir’s eligibility for the office of Mahant 
are: (l) that ho was a sadhak chela of 
the deceased, and that sadhak chelas are 
ineligible for such appointment, and (2) 
that lie had become a nanga sadhu and 
therefore could not he appointed Mahant 
of a dashnanii sanyasi institution. After 
hearing counsel and reading the evidence 
I have no doubt that both these objec. 
tions ai'o without force. Indeed, it ap- 
pears that the defendant Bhairon Gir 
and his witnesses have no real concep- 
tion as to wliat a sadhak chela is and 
have made meaningless and contradic- 
tory statements on the point. They have 
deposed that it is the choti-cut-chela of 
the last Maliant who is eligible for ap- 
pointment as his successor and that his 
sadliak chola is not so eligible. It is 
hardly necessary to cite original texts to 
show that the correct position is just the 
reverse. It is well known that before a 
person is initiated into the order of san- 
yasis he has to pass through two well 
defined and distinct stages. If be is an 
adult, ho personally, and if he is a minor, 
his father or, in his absence, his near 
male relative on his behalf, has to apply 
to the would-be guru to take him into 
tho fold. 

If tho request is granted, certain cere- 
monies are peilormed with great solem- 
nity. His choti (scalp-lock) is out, his 
head shaved, his sacred thread torn, the 
guru-mantra whispered into his ears, and 
certain formulae recited by him. On 
completion of these ceremonies, he be- 
comes the cboti-cut-ebela of the guru. 
But ho is nob a full-fledged sanyasi yet. 
He has to servo a period of probation, 
during which both parties have a locus 
penetentiae; the noviciate is at liberty to 
go back into tho grihast-ashram, if be or 
bis parents so desire : the guru, if not 
satisfied with the chela’s fitness to wad 
the austere life of an ascetic or his 
capacity to undergo the stern disoiphn® 
of the order, may discharge bi°^- , 
however, he has stood the ‘test’ and has 
made a firm and irrevocable resolve no 
to reverb to worldly affairs, he is formal y 
initiated after tho performance of tbe 
prescribed ceremonies, themostimpor an 
of which is virja-homam. He oners 
tarpan (oblations) to his ancestors , per- 
forms his own shradha as being dead to 
this world: puts on the sacred thread tor 
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a while and then abandons it for ever; 
and after making circum ambulations 
round the sacred fire, severs himself com- 
pletely and irrevocably from worldly 
affairs. On the completion of these cere- 
monies he becomes the sadhak chela of 
the guru, and a regular member of the 
order of sanyasis. For a detailed account 
of these ceremonies reference may be 
made to the Note on the Customs of the 
Gosahens” compiled in 1825 by Ur. 
Warden after a very full and extensive 
enquiry and printed as Appendix B to the 
i^aw and Custom o£ Hindu Castes by 
Arthur Steele Cpp. 431-416). The cere, 
monies described in this Note are practi- 
cally the same as given in Sanyasagrahana 
puddhati. whose authorship is ascribed to 
Sbri Sankracharya himself, and a transla- 
tion of which will be found in J. C. 
Ghose s Law of Hindu Endowments and 
Eeligiouslnstitutions, Vol. II. 257 (Edn. 2). 
bee also A. C. Ghos s law of Hindu and 
Mohammadan Endowments, pp. 340-41 
(Edn. 1): Harikishan hauls Census Report 
of the Punjab, 1911, p. 119; Bose’s Glos- 
8ary of Tribes and Castes in the Punjab, 
Vol. 3. p. 359; Encyclopaedia of Religion 
and Ethics, Vol. 6. p. 332; and Bhatfca- 
charya s Hindu Castes and Sects, p. 38l 

See also the judgment of Mookeriee J in 

U OWN 191 (1) (at 202 et sea). Thit 
these injunctions are still followed gene. 
Tally all oyer the country is established 
by the evidence of a large number of 
Mahants of dasbnami maths, examined 
on interrogatories by Digambar Datt Gir 

among whom are ; 

(1) Mdiant Harnarain Gir of Akdalia. 
distpot Hoshangabad (C. P.); (2) Mahant 
Sobhan Gir of Dhamantri, district 
Amraoti (Berar) ; 3) Mahant Pragauand 
Gir of Kailash (Bihar) ; (4) Mahant 
Maharaja Gir of Chhabina Khera (Udev 
pur State) ; (5) Mahant Gyan Puri of 
Malsar (Baroda State): (6) Mahant 
Balram Gir of Lalapura, (Baroda City) • 

(7) Mahant Bhabat Puri of Pushker 
\Ajmere) ; (8) Mahant Mahesh Puri of 

(Nagpur City), *(9) Swami 
Mahadeo Gir of Shivala Ghat, Benares- 
ilO) Mabanfc Goswami 8hi7 Nafch Puri of 
Chankarpuri Math (Bonares) ; (ll) 
^wami Earn Puri of Dhayan Pari Math 
(Benares) ; and (12) Mahant Mokand Gir 
•of Dungar Gaon (Hyderabad, Deccan). 

These witnesses have also deposed that 
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it is from amongst the sadhak cbelas of ^ 
Mahant that his successor is, as a rul®» 
appointed, and it is only right that this 
should be so, for, as stated above, it is 
only after the performance of the Virja 
boman ceremony that a person really 
becomes a sanyasi and thus becomes 
qualified to be the head of an institution 
of that order. Digamber Datt Gir has 
stated on oath — and bis statement is cor- 
roborated by otherunimpeachable testi- 
mony that he had been made a sadhak 
Eawan Gir after the performance 
of > irja homan and other necessary cere- 
monies. 

This, therefore, instead of being a 
J 4 - ^ was really his qualifica- 

tion for appointment as the successor 
of the deceased Mahant. As to the next 
objection, it is admitted by Digambar 
Datt Gir that some years after his initia- 
tiou as a sadhak chela of Rawan Gir, he 
had become a nanga Sanyasi Sadhu and 
had lived for some time in the panchaifci 
akhara of these sadhus at Allahabad, 
ibis circumstance, however, does not 
render him ineligible for appointment as 
Mahant, for it is proved that he had be. 
come a non-nanga again before the death 
of Rawan Gir. These nangas are dash- 
oami sanyasis who are supposed to have 
attained a higher degree of freedom from 
passion and prejudice prevailing in the 
world, and for this reason they appear 
1? o/. stark nudity as indicating 

that their bodies have become like sta- 
tues and are no longer susceptible to 
natural excitement, and that their minds 
remain engrossed in divine meditation. 

A sanyasi, who has become a nanga is 

IfTftira t°‘‘ so forever! 

If after a time he does not wish to Conti- 

nue under the stricter discipline of °he 

nangas. or undergo the severer austeri 

ties requ, red of him as such, he mly re 

vert to his original position as an ordi- 

nary sanywi, and on such reversion he 

^on sanyasi institu- 

tion. Three such persons who have be 

had succeed 

Won^s non-nanga sanyasi institu. 

haveSvl^®V“^ °^her witnesses 

ing to^ftn nangas succeed- 

Mahan? A institutions os 

Mahants. Against all these, not a sineln 
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the objections raised to the eligibility of 
Digambar Datt Gir for appointment as 
Mahanfc are groundless, and agreeing with 
the lower Court I overrule them. 

The next question for consideration is 
whether Digambar Datt Gir was actually 
appointed Mahant of the Mandir in dis- 
pute. The lower Court has held- that 
according to the custom of dashnami 
sanyasi institutions generally, a Mahant 
can nominate bis successor from amongst 
his sadhak chelas and this appointment 
may be made orally or by will. As stated 
already, Mahant Khushi Gir had ap- 
pointed Rawan Gir as his successor by a 
registered will, and tliis instancedecidedly 
supports the lower Court’s view. Mahant 
Rawan Gir also executed a will, but in- 
stead of making the appointment himself 
he directed the Secretaries of the Maha 
Nirbani Pancbaiti Akhara of Allahabad 
to select his successor from amongst bis 
two sadhak chelas, Digambar Datt Gir 
and Digambar Ilari Gir. In accordance 
with his directions, shortly after his 
death these Secretaries made the selec- 
tion in favour of Digambar Datt Gir. One 
of the Secretaries Di.gambar Ram Gir 
(D. W. 8) has appeared as a witness in 
the case and has deposed that the other 
chela Digambar Hari Gir was not an- 
xious to become the Mahant and had 
consented to the selection of Digambar 
Datt Gir as the Mahant of this institu- 
tion. Hari Gir lias not appeared as a 
witness in the case, but it is noteworthy 
that 8 years have elapsed since the 
death of Rawan Gir, and he lias not made 
any claim to the gaddi. On these facts, 
Mr. Shamair Chand contendsthat Digam. 
bar Datt Gir must be considered to be the 
lawfully nominated successor of Rawan 
(iir. Before coming to a proper decision 
on the validity of the appointment, how- 
ever, it seems to us necessary to get fur- 
ther evidence as to the previous history 
of this institution, as tlie material bear- 
ing on the point on the present record 
appears to us to be very meagre. As has 
been pointed out by their Lordships of 
the Privy Council in 43 Cal 707 (2), at 
p. 714, citing with approval the well- 
known case of (1839) G S D A (Beng) 202 
(3) at p. 2G8, broadly speaking sucli 
institutions divide themselves into three 

2. R:iin Parkash Ij .15 V. Anaod Da?, 191C P C 

250=33 I C 533=43 I A 73=43 Cal 707 (PC). 

3. Mah irit Ramanooj Dasv. Mahant Dehraj Das, 

<1339)0 S D A (Long) 202. 


classes : (l) Maurusi, in which succes- 
sion is in the spiritual line from guru to 
chela : (2) panchaiti, which are purely 
democratic institutions, in whichasueces- 
sor is appointed by election by the Bhek; 
and (3) hakmi where the successor is- 
nominated by the ruling chief, or the 
party who liad endowed the temple. 

Indar Nath (P. W. ll), one of the wit- 
nesses for Bhairon Gir, stated that the 
institution in dispute was a panchaiti 
dera. He is, however, not a sanyasi but 
a jogi, and is quite illiterate. His evi- 
dence is otherwise discrepant and no 
reliance can be placed on his solitary 
testimonv. Mr. Shamair Chand for the- 
appellant urges, on the other hand, 
that the institution is a maurusi institu- 
tion, and be states that descent has been 
from guru to chela. He also states that 
of the two sadhak chelas of the deceased, 
Digambar Datt Gir is the senior. The 
documentary evidence on the record, 
however, takes us back to three genera- 
tions only, in which succession has un- 
doubtedly been from guru to chela; 
Rawan Gir succeeded his guru Khushi 
Gir, who succeeded his guru Balwant Gir, 
who is recorded in the revenue papers 
as the Mahant in 1908. The names of 
the four preceding Mahants are given as- 
.Akshma Gir, Zaliin Gir. Guman Gir and 
Ganesh Gir. hut it has not been mad© 
clear in what degree of spiritual relation, 
sihp (if any) each of them stood to Ids 
predecessor, and how their appointments 
were made. In our opinion, there is a 
lacuna in the evidence bearing on this 
important point and we feel that it is 
not possible to come to a dehnite deci- 
sion in Digambar Datt Gir's suit without 
further enquiry. We accordingly remand 
the case under O. 41, R. 25, Civil P. C., 
for enquiry on the following issues: (1) 
Is the dera of ^[andir Mahadeo in Mauza 
Urnai Sangam a maurusi institution, in 
which succession to the ofiice of Mahant- 
ship has been from guru to chela ? and 
(2) is Digambar Datt Gir the senior chela- 
of Rawan Gir? 

Counsel for both parties have been 
directed to cause their clients to appear 
before the Senior Subordinate Judge, 
Karnal, on iCth December l93a, on 
which date the parties will file lists ot 
witnesses whom they wish to produc© 

and also file the documents in their pos- 

session or - power on which they rely. 
The Court will then fix a date for recor- 
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diDg the evideuce. The return shall be 
made within three months. 

Dalip Singh, J . — I agree. 

B.D./r.K. Case remanded. 
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\ouKG, C. J. AND Monroe, J. 

Dihcar — Convict — Appellant. 

V. 

Ewiperor— Opposite Party. 

Criminal Appeal No. 913 of 1935, De- 
cided on 5th November 1935, from order 
of Sess. Judge. Montgomery, D/. 10th 
August 1935. 

(a) CriminalTriai— Defence— Alibi should 
be raised at first chance. 

A defence of alibi il true ought to be raised at 
the earliest possible moment. [p 233 C 2] 

Criminal Trial — Evidence in murder 
case^Prosecution witnesses related to de- 
ceased victim— Unless enmity is shown to- 
wards accused, evidence of relatives should 
not be discarded. 

In a Mse of murder the fact that theproseco- 
lioo witnesses are relatives of the murdered 
mao IS no valid reason for discarding their evi- 
dence.^ What would be of importance is that 
the witnesses had enmity with the accused. 
Interests of the relatives is undoubtedly to see 
the true criminal prosecuted; they have 00 in- 
terest in accusing any one falsely unless they 
hare enmity. fp 233 c 2] 

(c) Murder— Weapon used to break every 
limb— Case is or murder. 

If weapons like lathis or the blunt side of 
axes are used 10 order to break every limb of a 
man s body and a man dies thereof, it is just as 
surely murder as if the head had been smashed. 

[P ^34 ^1] 

•ff. C. Manchanda—lot Appellant. 

D. R. Sawhney—lot Opposite Party. 

Judgment. ~ Dilawar was charged 
with his brother Suja and a cousin Ahmad 
with murder. The learned Sessions Jud«e 
held that Suja and Ahmed had been 
falsely implicated in the crime and ac- 
quitted them: Dilawar. he condemned to 
dea h At first sight it would appear 
that Dilawar on the finding of the learned 
Judge would have also to be acquitted on 
the pound that the same witnesses who 
had falsely accused Suja and Ahmad were 
the only persons who gave evidence 
dgdiDdt him and thafc therefore as they 
committed perjury in this matter, their 
evidence could not be accepted, for any 
purpose in this case. On looking at the 
record however we find that we cannot 
agree with the learned Judge as to this 
finding. The defence which the learned 
Judge believed, that there was good alibi 


for both Suja and Ahmad, we cannot ac- 
cept. The alibi was never raised in the 
Court of the committing Magistrate and 
it was only in the Court cf the Sessions 
Judge that the accused raised this defence. 
In our opinion, this in most cases would 
bo fatal to any plea of alibi. A defence 
of this sort, if true, ought to be raised at 
the earliest possible moment. Further, 
the same defence witnesses are clearly 
telling lies on the question of the death 
of Gabra. 

In the Court of the committing Magis- 
trate Dilawar merely said that the case 
against him was due to enmity. In the 
Sessions Court he raised an absurd story 
that the deceased died by accident — he 
pulled a log away from a stack of wood 
and the other logs fell upon him. This 
story, in view of the medical evidence, 33 
absurd. Most of the lambardars who 
were defence witnesses made no state- 
meats to the police, and it is impossible 
to believe that any of them could have 
made statements to the police. Lambar. 
dars knowing, as they must have known 
that the two accused who have been ac- 
quitted had been charged with murder, 
would have come forward much earlier 
with their evidence, if it was true. We 
are therefore not forced to discard the 
prosecution evidence. As regards Dila- 
war, who is the only accused now left, 
there are five eye-witnesses, two of them, 
at any rate, being only very distantly re- 
lated to the deceased by marriage. In 
any event, we have frequently pointed! 
out that in a case of this sort the fact 
that the prosecution witnesses are rela- 
tives of the murdered man is no valid 
reason for discarding their evidence. 
What would be of importance is that the 
witnesses had enmity with the accused 
The interests of the relatives is un- 
doubtedly to see the true criminal pro- 
secuted; they have no interest in accusing 
any one falsely unless they have enmity 
We have no reason to disbelieve any of 
these witnesses. There is also a dying 
declaration by the accused which was re- 
corded some time after the actual injuries 
were inflicted. The defence that Dila- 
war put forward only in the Sessions 

^ unbelievable. He says 
that the dead man was killed by accident 
as logs of wood fell upon him; in view of 

iieved. The injuries were terrible: al- 
most every bone in the mans body was 
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l:r.'ket) anil broken into several pieces. 
This ^vould not happen owing to the logs 
of wood falling upon him. We are satis- 
fied therefore that Dilwar is guilty of the 
oflenco with which he was cliarged. It 
has been argued by counsel that this is 
not a case under S. 302 as no vital part 
,of tlie body was injured. We have 
frequently pointed out however that if 
weapons like lathis or the blunt side of 
axes are used in order to break every 
limb of a man's body it is just as surely a 
murder as if the head had been smashed. 
Injuries on the head are deliberately 
[avoided in most cases in order to support 
such a defence. 

The only other point is, whether Dila. 
war ought to be hanged or not. In this 
behalf we notice that it is the case for 
the prosecution, and indeed, it is in evi- 
dence, that the deceased had been carry, 
ing on with the sister of the accused and 
that there had been trouble about it. On 
the night in question the deceased, ac- 
cording to the plan which we have seen, 
had clearly left his fields to go near the 
house of the accused where he was actu- 
ally beaten and killed. In our opinion, 
it appears that the deceased had gone 
there in order to carry on his intrigue 
with the sister of the accused, was found 
there and beaten to death. In this view 
of the matter we are justified in reducing 
the sentence from that of death to trans- 
portation for life. We therefore set aside 
the sentence of death and sentence the 
appellant to transportation for life; the 
appeal is otherwise dismissed. 

U.D./r.k. Sentence redneed. 
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Bhide, J. 

Nihalu — Plaintiff — Appellant. 

v. 

Bhaotcana and another — Defendants 
Eespondents. 

Second Appeal No. 310 of 1935, Deci- 
ded on 22nd May 1935, from decree of 
Dist. Judge, Delhi, D/- 8th January 1935. 

Deed — Cotislruclion— Nature of transac- 
tion roust be decided by looking at substance 
—Sale cannot be converted into exchange 
by mere addition of trifling non-pecuniary 
consideration to price. 

The question whether ii transaction is a sale 
or an oicbange has to be decided by looking at 
its substance. A transaction cannot be conver- 
ted into an exchange merely by the addition of 
some trifling non-pecuniary consideration to 
the price so as to defeat the right of pre- 


eraptors: Sol’ll 1893 and 1915 Xiah218, Btl. 
on. [P 284 0 2] 

Mehr Chand Mahajan and E. L. 
Chania — for Appellant. 

Nanak Chand and L. M. Dutta — for 
Eespondents. 

Judgment. — This second appeal arises 
out of a suit for pre-emption with respect 
to tlie sale of an “ahata" for Es. 900 and 
a bigha of land valued at Rs. 300. The 
defendants’ contention was that the trans- 
action was an exchange and not a sale 
and was therefore not subject to pre- 
emption. This plea was rejected by the 
trial Court but upheld by the lower 
Court, which has dismissed the suit. 
The plaintiff has come up in second 
appeal. A preliminary objection is raised 
that the finding of the learned District 
Judge that the transaction was an ex- 
change is one of fact and as such not 
open to challenge. The District Judge 
has, however, given this finding without 
considering the relevant and material 
evidence. It is well-established that the 
question whether a transaction is a sale 
or an exchange has to be decided by 
looking at its substance: cf. 29 P R 1893 
U) and 82 P R 1915 (2). A transaction 
cannot be converted into an exchange 
merely by the addition of some trifling 
non-pecuniary consideration to the price 
so as to defeat tlie right of pre-emptors. 
The contention of the plaintiff in this 
case was that the one bigha of land was 
of trifling value and was not even inten- 
ded to be transferred. The learned Judge 
of the trial Court held that the land 
was in fact transferred, but it was of 
small value and this portion of the con- 
sideration was added merely to defeat 
pre-emptors and that the tra^actmn 
was in substance a sale. The Distric 
Judge has given no finding at all on t e 
question of the value of the land, bolding 
merely that the evidence was uncertain. 
He accepted the finding of the trial Lour 
that the land was in fact transferred: buc 
this in itself was not sufficient to deter- 
mine whether the transaction was or 
was not a sale. The 
should have therefore arrived at a finding 
on the value of the land and then dec ded 
in view of all the other evidence 
the transaction was in substance a 
or an excha nge. 

1. Gul Mahomed v. Khan Ahmad, (1693) 29 P B 

2. Gul Muhammad v. Tota Ram, 1915 Lab 21 

31 I C 221=82 P R 1916. 
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I accept the appeal and setting aside 
the order of the District Judge remand 
the case to him for re.decision in the 
light of the above remarks. Costs to 
follow final decision. 

K.S./e.K. Appeal accepted. 
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Agha Haidar, J. 

Sultan 21uhavimad and others — Plain- 
tiffs and another Defendant— “Appellants. 


Mehr Khan and others — Defendants — 
Eespondents. 

Second Appeal No. 1241 of 1935, De- 
cided on 25th October 1935, from decree 
of Senior Sub.Judge. Attock, D,'- 30th 
March 1935. 

Minor— Next friend agreeing to relinquish 
claiDi on special oath by opposite party — 
Oath is only certain method of proof and is 
not compromise— fnterests of next friend 
identical with minor— Sanction under O. 32, 
R. 7, Civil P. C., is not necessary. 

If the next friend of a minor expresses bis 
willingness to relinquish tbeclaim of tbeminor, 
should the opposite party take a certain oath, 
it is only a special method of proof adopted by 
the next friend and is not at all a compromise, 
and if the interests of the nest friend are iden- 
raiijor then sanction under O. 32, 
R. 7. Civil P. C., is not necessary for adopting 
special oath as a form of proof: 180 P J? 1839 
Dissent . : 18 P B 1691 and 1927 All 584, Foil ' 

tP 235 C 2] 

Jalal.ud.Din Mirga— fox Appellants. 

Bam Lai Anand {!) — for Bespondents, 

Judgment.”* A suit was brought by 
Durab on his own behalf and as the next 
friend of Sultan Muhammad. Mubariz 
and ^er Muhammad, minors, against 
Mehr Khan and Sber Muhammad, defen- 
dants. Id the course of this suit Durab 
whose interests were identical with 
those of the minors, agreed to be bound 
by the oath of a certain witness, namely 
Mian Muhammad. Mian Muhammad 
stated on oath that the plaintiffs had no 
concern with the land in dispute On 
this statement the plaintiffs’ suit was 
dismissed. The minor plaintiff now under 
the next friendship of another person 
have brought the present suit for a de. 
olaratioQ that the decision in the previ- 
ous suit was not binding upon them owing 
to Durab, their next friend, having acted 
negligently, fraudulently and oollusively 
and that sanction of the Court had not 
been obtained under 0. 32, B. 7, Civil P. 


C. The trial Court held that the next 
friend of the minors did not act negligent- 
ly or fraudulently in the previous suit 
but decreed the claim on the ground that 
the undertaking given by the next friend 
of the minor plaintiffs in the previous 
suit that he would be bound by the oath 
ofthe witness Mian Muhammad, was tanta- 
mount to a compromise and the ueces. 
sary sanction Vras not given by the Court 
under 0. 32, E. 7, Civil P. C. He there- 
fore held that the compromise and the 
decree passed on the basis thereof were 
not binding upon the plaintiffs. The de- 
fendants, Meber Khan and Sher Muham- 
mad went up in appeal to the Senior 
Subordinate Judge. He agreed with the 
trial Court in holding that the next friend 
of the minors had not acted negligently 
or fraudulently in the previous suit. He 
further held that there was some kind of 
permission given by the Court before 
Miau Muhammad took the oath by ^Yhich 
the next friend of the minors bad expres. 
sed his willingness to abide. On these 
findings he allowed the appeal and dis- 
missed the plaintiffs' suit. The plaintiffs 
have come up to this Court in second 
appeal. 


iuw iBtvrnea counsel lor tue appellants 
relied upon 186 P B 1889 (l), in which it 
was laid down that if the next friend of 
a minor expressed his willingness to re- 
linquish the claim of the minor, should 
the opposite party take a certain oath 
this was in the nature of a compromise 
and that sanction under S. 462, Civil P. 
C., now 0. 32, B. 7, was necessary and 
that in the absence of such a sanction the 
minors were not bound. The case was 
not followed in the Full Bench decision 
m 18 P B 1891 {2j. My own view is that 
the proceedings, which were taken in the' 
previous case when the next friend ex-' 
pressed his willingness to he bound by 
the oath of Mian Muhammad, were not 
m the nature of a compromise at all It 
WM a method of proof which the next 

There was nothing 
illegal at all m that method. It must be 

further remembered that the interests of 
the next friend and the minors were id- 
entical. This being so, no sanction, as re- 
quired under 0. 32. E. 7. Civil P. C.. was 
neooMary. I am supported in this view 
by the authority of a Division Bench of 

Sbadi V. Nathn. (1889) 18C P R 1889. “ 
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fiio Allahabad High Court in 102 I C 38 
(.‘3). I therefore affirm the decree of the 
lower appellate Court, though on dilTe- 
rent grounds from 'those which found 
favour with that Court, and dismiss the 
appeal with costs. 

B.D./R.K. Appeal dismissed. 

.1. Deoraj Misra v. Mt. Abhai Raji, 1927 All 5S4 = 
102 1 C 89=49 All 842=2j A L J 729. 
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Jai LaIj, J. 

Manzur Hussain and another — Judg- 
ment. debtors— Appellants. 

V. 

(Firm) Ram Rattan Shah Raj Mai — 
Decree-holders — Respondents. 

Second Appeal No. 813 of 1935, De- 
cided on 21st October 1935, from order 
of Dist. Judge, Gurdaspur, D/- 23rd 
January 1935. 

^ Execution — Legal representative — Decree 
against estate of deceased — Estate in the 
hands of heirs — Income accruing after death 
— Income is liable to be sold in execution of 
decree. 

Where the estate iu the hands of the heirs of 
the original debtor against whose estate the 
decree was passed is liable for the satisfaction 
of the decree, then even the prodace and in- 
come of that estate which has accrued after 
the death of the original debtor is liable to 
attachmeut and sale in satisfaction of such de- 
cree ' 1929 Oudh 40 and 1924 Mad f>30. Foil. 

[P23C C 2] 

Mohsin Shah — for Appellants. 

Chiranjiva Lai Arjgarual — for Respon- 
dents. 

Judgment. — In execution of a money 
decree passed against the estates of a per- 
son who was governed by the Customary 
Law of this province, the fruits of the 
trees in the garden have been attached. 
The District Judge has found that accord- 
ing to tiie custom governing the parties 
the heirs are bound to satisfy a decree 
passed against the estate of the deceased 
even out of ancestral property in their 
hands. The question then is whether 
after the death of the deceased, income 
from the land left by him which has de- 
volved upon his heirs remains part of his 
estate or becomes the absolute property 
of his heirs. In the latter case it would 
not be attachable and saleable in execu- 
tion of a decree passed against the estate; 
in the first case the decree being against 
the estate, it would be liable to satisfy 
the decree. No authority has been cited 
by the appellants’ counsel to show that 


the order of the District Judge holding 
that the fruit must be deemed to be a 
part of the estate of tlie deceased is er- 
roneous. On the other baud, the learned 
District Judge has follo\Yed two previ- 
ously decided cases. In 1928 Oudh 49 
(1), it was held by a Division Bench of 
tlm Chief Court of Oudh that rents and 
profits are legal incidents of immoveable 
property and must bear the same cha- 
racter as the property itself, and it ap- 
pears that under circumstances similar to 
tlie present case the rents and profits of 
immoveable property iu the hands of a 
deceased owner which rents and profits 
had accrued after the death of the de- 
ceased after the estate had devolved on 
his heirs, were held liable for the satisfac- 
tion of a decree passed against the estate. 


The same view was taken by the Full 
Bench of the Madras High Court in 1924 
^^ad 530 (2). In that case, it was held 
that income accrued since the late zamin- 
clar’s death which had come into the 
hands of the new zamindar can be at- 
tached in execution of the decree passed 
against the zamindar. In this case it 
having been held that the estate in the 
hands of the heirs of the original debtor 
against whose estate the decree was 
passed is liable for the satisfaction of the 
decree, it follows that the produce and 
income of that estate which has accrued 
after the death of the original debtor is 
liable to attachment and sale in satisfac- 
tion of such a decree. The cases cited by 
the appellants’ counsel in which it has 
Ijeon held that a limited owner has full 
control over the income of the estate in 
his or her hands or that fruits of trees are 
moveable property have no bearing on 
tho present case. Hero there is no ques- 
tion of any restrictions on the alienation 
by the limited owner, but the question is 
whether the income of the estate follows 
the same rule as the estate itself even 

when income had accrued after the suc- 
cession dah opened out in favour of the 
ne.xt heir or whether it becomes the ab- 
solute property of the next heir and is 
not liable to attachment and sale in exe- 
cution of a decree against the previous 
owner. The two authorities cited above 


laraf Jahan BoRnm v. Mahomed Sadiq 
:ban. 1929 Oudh 40=99 1 C 897=2 Luck 
08=4OWN98. , 

adirveluswamy Naikor v. Eastern Le lv 
lent Corporation Ltd.. 1924 
C 103=47 Mad 411=46 L J 201 (FB). 
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are conclusive on the question and ac- 
cordiugly I must dismiss this appeal, but 
pass no order as to costs because the 
point was certainly a difficult one. 

L.D. u.K. Appeal iUsmissciL 
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TEK CHA^•D, J. 

— Defendant — Appellant. 
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ho question and ac- coJlaterah, the nearor Cjllateral beiog 

i«s this appeal but 6*^^^ preference: the selection is also made of 
. * Ai ^ person of the same tribe and cot as the 

costs because the adopter. ^ 

difficult one. Id thevernacuIarEiwajiam of the Nako- 

.^pea. thsmisscd. Tahsil prepared in the course of Sar- 

I , dar Hoto Singh’s settlement (Kx. P-o). 

L.anore the answer of the Hindu Jats is stated as 

« X* T > » 1 


\ . 

iJeican SiU'/i — Plaintiffs and another 
Defendant — Respondents. 

Second Appeal No. 1330 of 1933, De- 
cided on 17th May 1935, from decree of 
of Dist. Judge, Jullunder, D,- 31st May 
1933. 

Custom (Punjab) — Adoption — Entry in 
Riwaji&m as to person who can be adopted is 
merely indicatory and not mandatory— Adop- 
lion of collateral in fourth degree among Jats 
cf Mauza Hussainpur. Tahsil Nakodar. Jul- 
lunder District, held valid. 

Ad oDtry iu a Rhvajiamas to the persons who 
can oe adopted is only indicators and not man* 

^OPn 1003: 44 PR 
1013 and 1926 Lah 207, Re/, [p 230 C 11 

An adoption of a collateral in the fourth 
degree, amoog Jats of Mau^a Hussainpur, Tahsil 
Nakodar, Jullunder District, is ralid cren though 
nearer collaterals are alive. ^ 

, , , ^ CP 237 C 1, 2; P 238 C 1) 

Achhru Earn and I^idarDev for Achkru 
Mam— tor Appellant. 

Vislmu Datt tor Badri Das and Badri 
Das for Respondents. 

~ a registered deed 
dated 12th August 1932, Devi Ditta, a Jat 
of Mauza Hussainpur. Tahsil Nakodar, 
JuUunder District, adopted’ as bis son. 

• Jowala, who is his collateral in the fourth 
^‘^an Singh.and Nand Singh, 

plaintiffs, who are related to Devi Ditta 

.m the third degree, sued for a declaration 
that the adoption of Jowala was invalid 

fribwl®"' prevailing in the 

■ tribe the adoption of a remoter colla- 

teral IS intalid m the presence of nearer 

eollaterals^ who have not refused to be 

cu?t?n!®A,l pleaded that 

custom did not lay down any such im 

.perative restriction and that the adop. 

tion was vMid. The Courts below hav^e 

found for the plaintiffs and have decreed 

the smt. The District Judge how 

ever had granted a certificate to the 

defendant for a second appeal under S. 41 

Aa a general rule the pars onadoptod is selected 


follows : 

Asa general rule, first the sons ol tbc real 
hrothors are adopted. In tboir absence the re- 
mote collaterals having regard for nearness are 
adopted. It cannot be that a remote relation 
be adopted to the exclusion of a near relation’s 
5011. In case a ne.ar relation refuses, the son of a 
remote relation is adopted, but the adopter and 
the adoptee should be of one and the same 
tribe, with the ccodition that the adoptee and 
the adoptive father should be of one and the 
same gov. 

Ihe question for consideration is whe- 
ther this provision in the answer ismanda. 
tory, as alleged by the plaintiffs, or 
merely indicatory, as contended for by 
the defendants. The riwajiams of several 
othet districts contain similar provisions, 
which have been the subject of judicial 
decision during the last fifty years or so 

in piker s Customary Lawofthe Ludhi- 
ana District was under consideration and 
t was held that the restriction as regards 
the degree of relationship of the person 

0 be adopted, as stated in the riwajiam. 

lonV “aodatory nature. 10 P R 

the Amritsar 

District the nwajiam of which was in 
very similar terms. Robertson. J.. who 
delivered the judgment of the Division 
Bench, observed that the 

hta to 

P ''r it H 

identir«l 1 * ’ •“ almost 

GuiranwalaVistrict. InTSn7l4r^ 


1- 
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rc’noter collateral (juestioned or set aside 
at the instance of a near collateral. These 
are merely instances of adoptions of colla- 
terals, whicli were held to be valid, as 
against those of sisters' or daughters' 
sons. The evidence produced in this case 
does not contaio a single proved instance 
of such an adoption having been held to 
he invalid. As against this, the defendants 
have relied upon a decision of a Subordi- 
nate .Tudge.Jullunder, in Ishar v. CJiuhar, 
(Ex. D 2), where the adoption of a colla- 
teral of the Gth degree was upheld in a 
suit which had been instituted by colla- 
terals of the third degree. In that suit 
the plaintiffs directed their attack mainly 
against the factum of the adoption and 
did not question its validity. It is signi- 
ficant that if the custom was so well estab- 
lished. as contended for by the plaintiff- 
respondents, this obvious plea should not 
have been taken. The decision of the 
Subordinate Judge in that case was affir- 
med on appeal by the District Judge 
(Ex. D o). Mr. Badri Das for the res- 
pondents has argued that in view of the 
entry in the riwajiam the onus lay heavily 
on the defendant. appellants and that the 
solitary instance cited by them, assuming 
it to be an instance in point, was not 
sufficient to discharge the onus. In my 
opinion this is not a correct view of the 

matter. 

The question here is not one as to 
the quantum of evidence necessary to 
rebut a clear entry in the riwajiam, but 
the real point for decision is the meaning 
to be given to the entry in the riwajiam. 
If the entry were held to be mandatory, 
there can be no question that the evi- 
dence produced by the defendants must 
be held to be insufficient to justify a find- 
ing that the onus has been discharged. 
But if the entry is merely indicatory and 
is to be given the meaning that has been 
given to similar entries in the riwajiams 
of the neighbouring districts, I have no 
doubt that the decision of the lower 
Courts is incorrect. After giving the mat- 
ter careful consideration, I am of opinion 
that the view taken in the previous rul- 
ings of the Chief Court and this Court 
must be followed and the entry held to 
be merely indicatory. I hold that the 
adoption of Jowala by Devi Ditta was 
valid by custom and that the plaintiffs 
suit has been wrongly decreed. I accor- 
'dingly accept the appeal, set aside the 
judgments and decrees of the Courts be- 


low and dismiss the plaintiffs’ suit. Hav- 
ing regard to all the circumstances I leave 
the parties to bear their own costs 
throughout. 

K.S. Appeal accepted. 
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Blacker, J. 

Ghulam Basul — Accused — Petitioner. 

v. 

Emperor — Opposite Party. 

Criminal Revn. No. 1532 of 1934, De- 
cided on 22Qd February 1935, from order 
of Sess. Judge, Lahore, D - 4th October 
1934. 

Criminal P. C. (1898). S. 195 (1) (b)-S. 195 
applies to cases of false report made in in- 
vestigation of police with intention that 
there should be trial in consequence of it. 

The words in sub*s. (1) (b) of S. 195. Criminal 
P. C.. “in relation to .any proceedings in any 
Court" apply to the case of a false statement 
made in an investigation by the police with tbo 
intention that there shall in consequence of 
this be a trial in the criminal Court: 1929 
Sind 132, Foil. (P 238 C 2] 

Faqir Singh — for Petitiouer. 

Order. — It is alleged that the peti- 
tioner in this case made a report to 
the police that a certaiu person had 
stolen his watch from bis car. It is also 
alleged that he removed that watch from 
his car and deposited it with another 
person in order to make it appear that 
the watch had been stolen. In investi- 
gation, the police came to the conclusion 
that the report was false and that the 
watch had been removed by the peti. 
tioner himself. The case was accordingly 
reported to the Magistrate for cancella- 
tion. The present petitioner was then 
challaned under Ss. 193 and 211, I. P. C., 
and the Magistrate took cognizance of 
this chalan, recorded the evidence of the 
prosecution witnesses and framed charges 
against him. For the petitioner it is 
contended that in view of S. 195 (l) (b), 
Criminal P. C., the Magistrate's action is 
illegal and should be quashed. It appears 
to me that this contention must be ac- 
cepted. I am clear that the words in 
this sub-sectioD “in relation to any pro- 
ceedings in any Court” apply to the case 
of a false report or a false statement 
made in an investigation by the police 
with the intention that there shall in 
consequence of this be a trial in the 
criminal Court, and I find support for 
this view in the case reported as 1929 


/ 
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Sind 132 (l). I therefore accept this 
petitioD aad order that the proceediogs 
in the lower Court be quashed. 

B.D./B.K. 'Pelilion accepted. 


1. Chuhar Mal-Nihal Slal v. Emperor. 19 

)=117 1C 117= 


Sind 132=1929 Cr C ICO- 
Cr L J 732=23 SLR 285. 
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covered by O. 40, R. 1, Civil P. C., and 
that therefore no receiver can be ap- 
pointed to collect them. In support of 
his contention he relies on (1894) 3 Ch D 
338 (I), 59 Cal 205 (2), 34 C W N 440 (3) 
io and 61 1 C 849 (4). In (1894) 3 Ch D 
338 (1): 

A judgment for debt was recovered against a 
theatre company. The theatre was subject to 
a mortgage. The company had no land oscept 
the theatre, of which they were lessees and 
were in occupation, and thev were using it for 
the ordinary purposes of a theatre. 

It was held that a receiver could not 
be appointed at the instance of the 
judgment-creditor to receive by way of 
equitable execution the moneys paid by 
the public for entrance to the theatre. 
It was however added that a receiver 
ought to be appointed of the rents and 
profits of the company's lands by way of 
equitable execution, without prejudice to 
the nghfc of aay prior iDCumbrancers* 
and that the company should be ordered 
to deliver up possession of the lands to 
him. In the present case also the hall 
is under a mortgage with possession and 
the judgment-debtor is said to have taken 
It on lease from the mortgagees. Counsel 
for the appellant contends that that case 

18 on all fours with his and that the gate 
money received by the judgmeht.debtor 

19 consequently immune from the opera- 

ion 0^ 0. 40, R. 1. I, however, do not 
&gr66 with him there* 

Under the provisions of the Civil Pro 

cedure Code, a receiver can now be ap. 

pointed before or after the decree of any 
property and all such powers as to 

Pjotection. preservation and 
ISn J f? ‘ property, the coUec- 

appilcation and disposal of such ranf<i 
and profits as the owner himself has. can 

true -o douU 

nafdfit' ? l that money 

®°]rance to a theatre cannot 
properly be described as rent or profits of 
he premises, but here, as stated abovf 
the receiver is not entitled to receive 
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Din Mohammad, J. 

Balkishen — Judgment-debtor — Appel- 
lant. 

V. 

(Firin) Narain Dass-Chela Ram — 
Decree-holder — Respondent. 

Misc. First Appeal No. 543 of 1935, 
Deoid^ on 20th May 1935, from order 
of Senior Sub-Judge. Amritsar, D/- 20bb 
March 1935. 

Execution — Appointment of receiver 
merely to receive daily earning* of judgment- 
debtor * theatre after collection and keep 
accounts, but not to actually collect at door# 
—Order held was not ultra vires. 

Section 61, Civil P. C., prescribes the pro- 
cedure in execution and lays down that the Court 
may on the application of the decree-holder 
order execution of the decree by appointing 
a receiver. No further restrictions hive been 

the Court in this section. 

‘‘‘e property been defined 
of vvhich a receiver can be appointed Thi« 
section will therefore evidently governed ^by 

ud^ent-debtor has a theatre and a receiver 
is appointed in execution of a decree against 
the judgment-debtor to receive the earniSS 
Mllected and keep accounts but not to receive 

money at the doors, tbo moneT sodapnAf) 

610 , Duttng.; 1922 Pat 318 , Appl. ^ 

J. Sethi—tor Appellant. 240 0 i, 2) 
•D. B. Saiohney—iot Respondent. 

. Ju^ment.-This appeal has arisen 
out of certain execution proceedings The 
decree.holder respondents applied to the 
executing Court for the appointment of 

and 4eudl 

daily in the civil Ton,.*. amount 

h” udgrourde°h7‘- 

pealed. Counsel '‘P- 

«endB that such future earnTgs “Je 
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:..:>ncy at the doc-rs but is merely entitled 
■-D receive tiie daily earning? after' they 
rnave been collected. To my mind, the 
!money so e.irned would clearly come 
iwithin the dodnition of property as used 
jio 0 -10, K. 1. As soon as the gate money 
is received and collected for the judg- 
tn.ent-debtor, it becomes his property 
' iiid I fail to see how it cannot be utilized 
tor the benefit of bis judgment-creditors 
ioither by attachment or through the 
r] pointment oi a receiver. 


In *>0 Cal 20o (2). a Division Bench of 
the Calcutt-r High Court held that a 
simple contr.rct creditor, who has no 
specified charge or no right to be paid out 
of a specified fund, could not in general 
ask for the appointment of a receiver. 
This evidently means that circumstances 
may exist when such an application can 
he inado and in my view in the present 
case such special circumstances do exist. 
In 3i C W N 4-iO (3). which is an earlier 
judgment of the same High Court, it was 
laid down by a Division Dench that the 
words ‘‘just and convenient” did not 
mean that the Court was to appoint a 
receiver simply because the Court thought 
it convenient, but they meant that the 
Court should make the appointment for 
protection of rights or prevention of 
injury according to legal principles. The 
Judges bad made the same observations 
in that case in regard to a simple con- 
tract creditor as have been cited above. 
On the merits it was remarked that no 
suUicient case bad been made out for the 
appointment of a receiver. I havealready 
made it clear that this is a special case 
in which order for the appointment of a 
receiver is necessary and on this basis. 
I find that this authority also is of no 
U 50 to the appellant. The observations 
made in I C 849 (4). which has been 
quoted by the appellant in bis own 
favour, rather support the respondent. 
A Division Bench of tbo Patna High 
Court held in that case that; 


There is no jurisdiction in a Court to appoint 
a receiver at the instance oi ^\sm.ple contrac 

creditor unless the creditor establishes a special 

e-iuitv ill bis favour for such 

appointment of a receiver is an 

and will bo only granted on C'lUilable grounds. 


Tho decree in the present case was 
nvido on 8tb May 1923. The judgment- 
debtor bud undertaken to pay Rs. 75 pet 
mCDsem and after making thirteen such 
puvments made a default. Ho does not 


appear to be in possession of any other 
property. This hall is under a mortgage 
with possession of which the judgment, 
debtor is holding a lease himself. The 
appointment of a receiver may not be 
made to coerce a judgment-debtor into 
discharging his obligation, but I do not 
sec any reason why this power should not 
he exercised merely because the judg. 
ment. debtor finds himself coerced to pay 
oti tho decree. S. 51, Civil P. C., pres, 
cribes tlie procedure in execution and 
lays down that tho Court may on the 
application of the decree-holder order 
execution of the decree by appointing a 
receiver. No further restrictions have' 
been placed on the power of the Court in 
this section, nor has the nature of the 
property been defined of which a receiver, 
can bo appointed. This section will 
therefore evidently be governed by the' 
provisions of 0. 40, R. 1, Civil P. C.^ 
There also no express prohibition has^ 
been laid down against the appointment^ 
of a receiver in regard to such property 
as is involved in this case, and in the’ 
absence of any such express prohibition, 
I am not prepared to bold that the order) 
of a Court appointing a receiver to receive, 
these earnings will be ultra vires. I have 
already made it clear that I treat the 
collections of the gate money after they| 
have been earned as tlie property of the; 
judgment-debtor, and in these cirouB-| 
stances I consider that the order of tho' 
Court below was quite legal. 

Counsel for the appellant further con- 
tends that before an order under 0. W, 
R, 1 can be passed, the Court must oe 
satisfied that the order will be just ana 
convenient. This is no doubt so, but 
I do not find any injustice or inconveni- 
ence to the judgment-debtor in the ora 
proposed by the executing Court. J-oe 
Senior Subordinate Judge has been quite 
considerate towards tbo judgment-debtor 
and has paid ample regard to his comfort 
He has laid down an express condition 
in bis order that the receiver will bj' 
no concern in the management o 
cinema which will still vest m the 
judgment-debtor as before. Ho bas al 

made it clear that the receiver will bftv 

no hand in the selection of the piot« 

to be shown or in any other admm 
trative matter, but will merely confi 
his activities to the keeping of 
of the income and expenditure, in . 
circumstances, tho order under appeal 
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aeither unjust nor inconTenieot. In the 
reaoU, I dismiss this appeal with costs. 

K.s7v.v. Appeal dismissed. 
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CORRIE, J. 

Dia Parkash — Plaintiff — Appellant. 

V. 

Bhana ilfai— Defendant — Eespondent. 

Second Appeal No. 290 of 1935, Decid- 
sd on 6th June 1935, from decree of 
Senior Sub-Judge, Amritsar, D/. 6th De- 
cember 1934. 

(a) Possetiorj Suit — Plaintiff in possession 
•of property — Defendant having no right 
therein contesting plaintiff's right to be 
manager— Suit for declaration by plaintiff 
to restrain defendant from interfering 
with bis possession must be decreed. 

FiaiotifT was admittedly io possession of the 
Shiwala and the defendant claimed no right 
tborain for himself. He merely contested the 
plaintiQ's right to be the manager. In a euit 
by plaintill for a declaration that be is in pos* 
session of same and to restrain the defendant 
from loteifering with it : 

Eeli : that the possession of plaintiff was 
sofficiont erideoco of title as owner against the 
defendant and that ho was entitled as against 
the present dofeodant to a decroo declaring 
that be was in possession of the property and 
tostraioiog the defendant from interfering with 
him in the management thereof: 20 Cal 88i 
{P C), Foil, and 78 F J? 1902, Appr. [P 242 0 1] 

❖ {h) Hindu Law~ Religious endowment— 
pMiure of succession to trustee ship— Right 
of management reverts to founder ond fol- 
lows hne of inheritance from founder and 
not merely descends to bts heirs— OWfrr. 

failure of the anocession to 
the office of the trastee the right of manage- 
ment reverts to the founder and follows the 
line of mberitance from the founder and not 
merely descends to his heirs. Hence though a 
daughter s son s soa is not an heir o( the fooa- 

fh r*® ioherllance from 

the foandor and as such the management de- 
volves on him ; 82 Cal 129 (P 0), Foil 

. ' CP 242 Cl. 2] 

Kishen Dial — for Appellant. 

Dev Baj Sawhney—ioi Respondent 

Ju^ment-The foots leading to this 
second appeal may be briefly stated. One 

°° 27th July 
1876, Mt. lUdhan. the widow of his 
brother, obtained a sncceasion certificate. 
She sued Dhari Mal. a son of Mt. Atman 

ISTft ^ 23rd March 

thi .1 ■ possession of 

the plaintitf-appellant Dia Parkash who 

according to the pedigree table giren in 
is Court 


daughter Mb. Dishan Devi. On lOth 
November 1830, Mt. Badhan exeouted a 
deed of endowment in which she recited 
that according to the will of Lacbbi 
Misar she bad constructed a temple and 
a well and assigned two shops for the 
maintenance thereof. Two trustees Mo- 
han Lai and Maharaja Mal were appoint- 
ed. Mohan Lai has been long deceased 
and we are not concerned with him. 
Mabaraj Mal continued to act after the 
death of Mohan Lai and the plaintiff's 
father Labhu Ram brought a suit against 
him which however wasdismissed. Maba. 
raja Mal then died and the present defen- 
dant. respondent is his son Bbana Mal. 
The plaintiff Dia Parkash sued for a 
declaration against Bhana Mai, that ho 

was in possassioQ of and entitled to the 
management of the temple and property, 
aod asked for an injunction restraining 
the defendant from interfering in the 
management. His suit was decreed by 
the trial Court, but on appeal the Senior 
Sub.Judge (withspecial appellate powers) 
held that the plaintiff being a daughter’s 
son's son was not, under Hindu law, the 
heir of Mt. Radhan. He accordingly dis- 
missed the suit. He did not decide the 
question whether the founder of the in- 
stitutioQ was Lachbi Misar, as contended 
by the defendant or Mt. Radhan. 

Before me it has been contended on 
behalf of the appellant that this decision 
IS wrong, and that in any event the 
plaintiff being in possession was entitled 
to a decree. It will be convenient to 
take the second contention first as the 

on this ground. It 
is contended that as the plaintiff is in 

possession be is entitled to- the declare 
tion as against the defendant who claims 
no interest in the management. Admit- 
tedly the plaintiff is m possession of the 
Sbmala though he alleges that owing to 
interference on the part of the defendant 
the tenants of the shops refused to attorn 
to him. The trial Court recorded a clear 
findingtothe effect that the defendant 
had been guilty of interference and this 
finding was not attacked in the grounds 
% presented before the Senior 

Sub.Judge. The only ground that could 
be suggested as raising the point in anv 
way ,9 ground No. 1 which runs ^ 

This clearly does not relate to the finda 
ung of the trial. Court and that findifiH 
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therefore must be accepted. For the ap- 
pellant reference has been made to '/S 
P R 190-2 (1) and 20 Cal 834 (2). In the 
latter ruling at p. 842 their Lordships 
remarked that 

tbo possession of the plaintiff tvus sufficient 
iTidence of the title as owner against the de- 
•fendanl. 

That remark would apply to the pre- 
sent case. The plaintifl is admittedly in 
possession of the Sbiwala and the defen- 
dant claims no right therein for himself. 
He merely contests the plaintiff s right 
to be the manager. There are descen- 
dants of Mt. Atman Devi, the sister of 
Lacbbi Misar, but they are not parties to 
the present suit though one of them ap. 
peared as a witness. Similarly the ten- 
ants of the shops are not parties to the 
suit and nothing whicli is decided in this 
suit would affect the rights of any other 
parties. It appears to me therefore that 
while it is impossible to give the plaintiff 
a decree declaring that he is of right en- 
titled to the management of the property 
as a descendant of Mt. Atman Devi, 
!be is nevertheless entitled as against 
'the present defendant to a decree declar- 
ling that be was in possession of the pro- 
perty and restraining the defendant from 
:interfering with him in the management 
thereof. This however must be construed 
as in no wise limiting the right of the de- 
fendant to take any legal action which he 
might he entitled to take under S. 92, 
Civil P. C., or otherwise in the event of 
mismanagement of the property. To this 
extent I accept the appeal and grant the 
plaintiff.appellant a decree. As regards 
the first point it is admitted that on the 
failure of the succession to the office of 
the trustee the right of management re- 
verts to the founder and his heirs (Mul- 
la’s Principles of Hindu Law, Para. 421). 
Mr. Kisban Dayal for the appellant con- 
tends that the management of the insti- 
tution devolves on the ground that be is 
too remote in descent to be considered an 
heir under Hindu Law. 

Admittedly, tbo present plaintiff as a 
daughter's great-grandson would not be 
an heir to Mt. Radhan though he is in 
ithe line of inheritance. Mr. Kisban 
I Dayal has referred to 32 Cal 129 (3) at 

V Abdul V. Sarbuland, (1902) 78 P B 1002. 

2. Ismail Aiifl v. Mahomed Ghous, (1893) 20 Cal 

834=20 I A 99=6 Sar 305 (P C). 

3. Jagindra Nath Roy v. HemaotaKumariDasi, 

(1005) 32 Cal 129=81 I A 203=8 Sar 698 

(P C). 
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p. I3l, where their Lordships of the^ 
Privy Council remarked that the manage.:- 
ment and control of the property follows 
"the line of inheritance from the foun. 
der.” He contends that this expression 
is distinguishable from the words "heirs 
of the founder.” No direct authority has 
been cited by counsel on either side, but 
the contention of Mr. Kishen Dayal has 
considerable force and the decision of the 
Senior Sub- Judge appears to me to be er- 
roneous and based on too narrow an 
interpretation of the law. It is however 
unnecessary to record a definite findint; 
on this point, which is not free fromdifh- 
culty as in view of my finding on the 
<luestion of possession the appeal mast 
succeed. As the defendant has throagb- 
out contested the plaintiff’s claim he will 
pay the costs throughout. 

K.S./V.v. Appeal allowed. 


A I. R. 1936 Lahore 242 
Agha Haidab, J. 

Khan Chand — Creditoi — Appellant. 

V. 

Nur Muhammad and Respon- 

dents. 

Misc. First Appeal No. 1191 of 1935, 
Decided on 31st October 1935, from order 
of Dist. Judge, Mianwali, D/- 16th April 
1935. 

Immoveable Properly — Flour mill i» not im* 
moveable property. , 

Flour mill, as such, can change hands ana 
be removed Ifom one place lo another and so it 
is not immoveable property within the meaniDi) 
of S. 2 (6) ol the Registration Act: 25 Bom 65-. 
Foil. tF 242 C2| P243C1J 

S. L. Puri — for Appellant. 

V. N. Sethi~foT Respondents. 

Judgment — In this case the sole' 
question is whether a particular floor 
mill in which the insolvent bolds a share 
was immoveable property within the 
meaning of the term as used in the Regis- 
tration Act and, therefore, the registers 
mortgage in favour of Kahan Chand, 
though of a later date, ought to have pru 
ority above the hypothecation in favonr 
of Girdhari Shah whicli is of an early 
date. The flour mill, as we are aware,ie 
a lieavy machine consisting of large pie^s 
of iron and other metals. It is broogb. 
from distant places by rail and is cartea 
away to the place where it is to be bsea 
and worked. It is attached to the ground 
by means of nails and bolts and other 
appliances so that it may remain 
proper position. It can also be trans- 
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f«rred by sale or otherwise after it has 
been used, and in that event it is remov. 
ed from the' spot where it was fixed by 
unfastening the nails and bolts to be re- 
.fised once again at another place and 
ithis may go on. In short the Hour mill, 
las such, can change hands and be remov- 
jed from one place to another: on the 
other hand a house which is attached to 
the earth, cannot be removed from its 
site as such, and fixed in another place. 
It will have to be demolished first and 
then the masonry and the timber or 
iron work can be removed by ordinary 
means of transport, but it would not be 
the bouse itself, as we understand the 
expression. Furthermore, we cannot ig. 
note the fact that in the present case the 
insolvent was the lessee of the premises 
and his interest in the land leased to him 
and on which he liad established the Hour 
mill was limited in point of time. Ordi- 
narily speaking, therefore, it does not 
stand to reason that he would erect a 
permanent structure on the land on 
which be was merely a tenant for a limi. 
ted period. In my opinion the Court 
below rightly followed the law as laid 
down in 25 Bom 659 (l). In view of the 
law laid down in that judgment, and with 
wbioh I entirely agree, 1 affirm the order 
of the Court below and dismiss this ap- 
peal with costs. 

B.d./r.k. Appea l dismissed. 

1. N. C. Mscleod v. Kikabboy Kbusliall, (1901) 
25 Bom 659=3 Bom L R 426. 
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Eangi Lal, J. 

N anak Ckand — Cefendant — Petitioner. 

V. 

Hazari Mai and o/Aera— Plaintiffs and 

anolAer— Defendants— Respondents. 

Civil Revn. No. 352 of 1934, Decided 
on Isb February 1935, from order of 
Dist. Judge. Delhi, D/- 24th January 
1934. ^ 

Decree— Set ting atide of— Defendant! filing 
■eparate application! to let aside ex parte 
decree— Decree eet aiide against one defen- 
only— Decree being indivisible held 
should be set aside against all. 

A trust deed was alleged to beexeouledby 

two defendants wbo woro sued on tbe basis of 

the trust. An ex parte decree was passed 

against both. Separate applications to set aside 

« parte dooree were made by both tbe defen- 

nWj*- The decree was sot aside as against one 

while the application of other was dismissed 

►i- . ^ ‘he validity of the 

trttskideed itself. On revision: 


Btld: tbafc if tbe decree against one were 
allowed to stand and the soit was allowed to 
proceed against the other, it might result in 
(WO iDcoosistent decrees. The decree was one 
and indivisible and so under 0. 9, R. 13, Civil 
V, C., the decree should be set aside against all 
tbe defendants. [P 243 C 2] 

Kishan Dayal — for Petitioner. 

Shamair Cha7id — for Respondents. 

Order. — A suit was brought agaiust 
Nanak Cband and Kastur Cband, who 
are father aud son, on the basis of a 
trust deed said to )iave been executed by 
them. An ex parte decree was passed, 
against both of them ou 20th July 1932.; 
The father applied to have the decree set' 
aside on 3rd August 1932, and the son' 
applied separately on 4th August 1932.' 
The trial Court dismissed both the appli.' 
cations on 20th February 1933. The 
learned District Judge accepted the ap- 
peal of the son and set aside the decree' 
against him, but he dismissed the appeal 
of the father. A petition for revision: 
against the order dismissing tbe appeal of 
tbe father has been filed to this Court. 
It has been urged that the learned Dis. 
trict Judge has failed to consider the 
proviso to 0. 9, R. 13, Civil P. C., which 
lays down that where the decree is of 
such a nature that it cannot be set aside 
as against one defendant only it may be 
set aside as against all or any of the other 
defendants also. The question for consi- 
deration is whether the decree is or is 
not of such a nature that it cannot be set 
aside as against one defendant only If 
has been urged before me that the vali. 
dity of the trust deed relied on by the 
plaintiffs is not admitted and if the de 
cree against the father stands and the suit 
18 allowed to proceed against the son. it 
may result m two inconsistent decrees. 
Tbe decree is one and indivisible, and 
complications may arise if it is allowed to 
stand against the father and not.againsti 
the son. 24 All 383 (1) and 25 Cal 165(2)1 
support the position taken up by the 
petmooer. This Court oauiu'tertoet 
revision because a clear provision of law 

fa DLr°5 

I accept the petition and set aside the 
©X parte decree against the father also. 
Wo order as to costs. 

b.d./r.k, Petition accepted. 
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BniDt, J. 

Fatal Ahmad — Defendant. 

V. 

Tola Bam Sinoh — Plaintiff. 

Civil Ref. No. 6 of 103-3, Decided on 
9th October 1935, from decision of Dist. 
Judge, Attock. D - 2nd October 1034. 

(a) Punjab Tenancy Act M6 ot 1887), S. 4 
i7)— Mukarri<Jar — Person paying reni for 
land bald by him is a tenant even though a 
Mukarridar. 

The question whether a Mukarriiar cpme« 
within the definition of a 'tenant* should be de- 
cided on the condition on wbi:b the land is 
heid by him. Where a person holds land on 
pajenont of rent it would be sufcicient to brini; 
Mm vTithin the definition of the term 'tenant.' 

(P 245 C 1) 

(b) Punjab Tenancy Act (18 of 1887j S. 4 
ilJ-'Land— Option given to lessee to build on 
land — No building constructed — Land still 
remains land under Act. 

The mere option given to a person to erect 
building on land leaded to him is not sufficient 
to take the land in dispute out of the definition 
of that term in the Puujsb Tenancy Act when 
in fact DO building has been erected thereon. 

[P215C2] 

(c1 Punjab Tenancy Act f 18 of 1887), S 100 
-Case triable by Revenue Court, beard and 
decided by civil Court^Proper issues and 
evidence recorded ^ Parties not prejudiced 
—Case should not be remanded but decree 
should be registered asoneof Revenue Court. 

According to S. 100, Pun. Ten. Act if it ap- 
pears that a suit is determined in good faith 
<^nd that the parties are not prejudiced by the 
mistake as to jurisdiction, the decree can be re- 
gistered as that of a Court having jurisdiction. 
Where proper issues are framed and Ibe whole 
evidence is recorded it is not necessary in the 
interests of justice to remand the case, as 
S. 100 gives discretion to Lahore High Court 
to register decree as that of a Revenue Court in 
such cases. (P *245 C 2] 

Barkat Ali and Mohammad Din Jan — 
for Defendant. 

Sham air Chanda Yashpal Gandhi and 
.V. C. A/fl/iflyan—for Plaintiff. 

Order. — This is a reference by the 
District Judge of Attock under S. 100, 
Pun. Ten. Act, recommending that a cer- 
tain decree of the Senior Subordinate 
Jodge, from which an appeal was pre- 
ferred to him, he registered as a decree of 
a revenue Court inasmuch as thesuit was 
cognizable by a revenue Court. The 
material facts may be briefly stated as 
follows : 

The plaintiff Tola Ram Singh took a 
lease of 28 kanals 6 marlas of land as 
a Mukarridar from two persons named 
Chanpir and Gliulam Jlussaio on 18th 
February 1919. According to the terms 
of the lease the plaintiff was entitled to 


sink a well and use the land foragricultu. 
ral purposes or in the alternative to erect 
buildings thereon. The rent was fixed at 
Its. 3 per kanal. Subsequently on Hfh 
May 1925 Chanpir and Ghulam Hussain 
mortgaged the ‘right to receive the rent’ 
in favour of the plaintiff. On 24th July 
1930 Chanpir and Ghulam Hussain trans* 
ferred the land to the defendant Fazal 
Ahmad by virtue of a deed of exchange 
<and the latter thereupon issued a notice 
to the plaintiff alleging that the plaintiff 
was keeping the land uncultivated and 
was therefore liable to ejectment. The 
plaintiff then instituted the present sdl 
for a declaration that he was in possession 
of the land on a permanent lease as a 
Mukarridar and that be was not liable to 
ejectment. As regards the deed of ex- 
change on which the defendant Fazal 
Ahmad relied the plaintiff alleged that it 
was champ^rtous and against poblio 
policy and was therefore void. The suit 
was originally filed in a revenue Court 
but 1 1)6 revenue Court held that it was 
triable by a civil Court. 

In the civil Court the question of juris- 
diction was again raised but the Senior 
Subordinate Judge held that the suit was 
cognizable by a civil Court and decided 
on merits in favour of the plaintiff. From 
this decision an appeal was preferred to 
the District Judge who took a different 
view on the question of jurisdiction. He 
came to the conclusion that the suit as 
originally framed was rightly held to be 
cognizable by a civil Court but that inas- 
much as certain issues between the par- 
ties which it was necessary to decide 
were triable only by a revenue Court, the 
plaint should have been returned for pre- 
sentation to a revenue Court, as required 
by proviso to sub-s. 3, 8. 77, Pun. Ten. 
Act. The learned District Judge was 
however of opinion that the suit bad 
been tried in good faith and there hw 
been no prejudice to the parties 
has therefore recommended under S. 
Pod. Ten. Act that the decree of the 
Senior Subordinate Judge be registered 
as a decree of a Revenue Court* 

On behalf of the plaintiff it is contend- 
ed that the view of the learned District 
Judge that thesuit was triable by ^ 
venue Court was not correct; it is urged 
that the plaintiff being a Mukarridar do^ 
Dol come with the definition of a 
that Fazal Ahmad is not a landlord witn- 
in the definition of that term and tua^ 
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within the definition of that term. The 
term land’ is defined ns follows : 
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the land in dispute also does not fall 
within the definition of land' in the Pun- 
jab Tenancy Act. As regards the first 
point it is admitted that there are certain 
rulings of the Punjab Chief Court in 
which it has been held that a Mukarridar 
is a tenant though of a higher status, ft 
is howerer contended that owing to the 
amendment of the Punjab Tenancy Act in 
the year 1925 these rulings are no longer 
good law. All that was however done in 
1925 was to define the term ‘Mukarridar' 
in S. 4, Cl. 20. Some other sections of 
the Punjab Tenancy Act were also amen- 
ded and Mukarridars’ were classed as 
oconpancy tenants’ for the purposes of 
those sections. They have, however, not 
been excluded from the definition of a 
tenant under Cl. 5, S. 4 as certain other 
persons have been; for example an infe- 
nor land owner, a mortgagee of the rights 
of a landlord and so on. It seems to me 
that the question, whether a Mukarridar 
comes within the definition of a ‘tenant’ 
.will have to be decided on the conditions 
on which the land is held by him. In the 
present instance it appears from the 
lease dated 18th February 1919 that the 
land was taken by the plaintiff from 

°° payment 

of Rs. 3 per kanal as rent and this would. 


Ltiod in€ao9 laod wbicli is oot occupied &a 
the siie of any building in a town or riJlago and 
IS occupied or had been let for purposes subser- 
vieoi to agriculture, or forpasture, and includes 
the sites of buildings and other structures ol 
.such land. 


'in my opiDioD, be sofficieofc to bring h m 
withm the definition of the term ‘leLn “ 
The contention of the term in the Pun- 
jab Tenancy Act does not appear to me 
to have any force. Only ‘the right to S! 
oeive the rent had been mortgaged by 
Chanp.r and Gbulam Hussain in 

•li Their other rights as 

landlords were still with them and these 
were all transferred to Fazal Ahmad The 
mortgage arrangement was only of a tem 

Sr 

■' .1**“ '“■> ■“ favour ot l’S 
h° “"““rastancea, it seoms to 


In the present instance it is true that 
the plaintiff was given the option to build 
on the land but it is admitted that us a 
matter of fact no building has yet been 
erected thereon. The mere option given 
plaintiff is not, in my opinion, 
sufficient to take the land in dispute out 
of the definition of that term in the Pun- 
jab Tenancy Act. The learned counsel 

for the plaintiff did not dispute the fact 
that certain issues relating to the condi- 
tions of the tenancy did arise between 
the parties and these issues would 
clearly be triable by a revenue Court 
under Cl. (l), sub.s. 3, S. 77. The suit 
was therefore rightly held to be cogni- 
2 able by a revenue Court in view of the 
proviso to sub.s. 3, S. 77. The last point 
for consideration is whether the decree 
of the Senior Subordinate Judge should 
be registered as that of a revenue Court 
or whether the suit should be sent for re- 
trial to the Senior Subordinate Judge as 
contended by the learned counsel for the 
defendant. According to S. 100, Punjab 
renancy Act if it appears that the suit 
was determined in good faith and that 
the par les have not been prejudiced by 
the mistake as to jurisdiction, the decree 
can be registered as that of a Court 
haying jansdiction. All that the learned 
ounsel for the defendant has urged is 

bttnt areconsidered to 

latin/fn ! J re. 

Iftting to land and. ns objection to juris 

should be sent bank for i-etriai It was i 
however, admitted that the proper issued 

tt It the whoKiZcei 

it does ciroumstancas 

inte^ttS f necessary in the. 

interests of justice to remand the case la 

to register the, 

Mses ^ in such 

will, of course, now 

ffleetth«f5‘®?“® sufficient lo 

meet the ends of justice. 

edit has been record- 

ed It will be putting the parties to «1 
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nocessiry expense if the case were ordered 
to be tried de novo. 

I accordingly accept the recommenda. 
tion of the learned District Judge and 
direct that thedecreeof the Senior Subor- 
dinate Judge be registered as that of a re- 
venue Court and that the appeal present- 
ed to thelearned District Judge be return- 
ed for presentation to the Collector. The 
question of jurisdiction was not free from 
difficulty and I therefore make no order 
as to costs in this Court. 

P.D /r.k. Order accordintjly . 
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Jai Lal, J. 

Punjab Nalional Bank^ Ltd. — Defen- 
dants — Appellants. 

V. 

(Firm) Nanhcmal Janki Das — Plain- 
tiffs — Respondents. 

Misc. First Appeal No. 719 of 1935» 
Decided on IGth October 1935, from 
order of Senior Sub- Judge, Delhi, D. - 
28th January 1935. 

Ret* ju dicat ft— Rest iluUon — Principle of 
res'judicftta is not applicable to application 
for restitution or application for execution 
of portion of decree. 

Where the eiecution of the decreo has bceu 
allowed to proceed without any objectioo by 
the judgmeot debtor which was open to him 
and which be bad opportunity to make in such 
proceedings be is not entitled to raise such 
objectioo iu subsequent execution proceedings 
as the principle of res judicata debars him from 
doiug so. But the above principle has no appli* 
i.atiOD to restitution or even to an application 
for execution of a portion of the decree : 8 Cal 
51 (PC);GJf/ 200 U'C) and 1938 Lah50i. 

[P C 1) 

Naual Kishorc — for Appellants. 

Shamair Chand — for Respondents. 

Judgment. — The firm Nanbemal Jan- 
kidas instituted a suit against the Pun- 
jab National Ifank Lid., for recovery of 
Rs. 1,15,875 being principal and in- 
terest claimed l)y them to be due on a 
deposit made witli the bank. The back 
admitted liability for Rs. 1,03,000 and 
paid that amount in Court. They, how- 
ever, disputed liability for the rest of the 
plaintiffs' claim which apparenllv repre- 
sented interest on the principal amount 
deposited with them after a certain date. 
The trial Court decreed the suit with 
costs against tlie iiank. The result was 
that the decree-holder fir.n recovered 
from the Bank the balance of their claim 
and Rs. 3,411 as costs of the suit as 
awarded by the trial Court to them. The 
Bank preferred an appeal to this Court 
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which was accepted by a Division Bench 
on loth March 1933. This Cowb dismis 
sed the suit with costs throughout and 
provided that the costs would be calculat. 
ed on the amount id dispute betweeu the 
parties, namely Ks. 12,875 and not as in 
the lower Court's decree on Rs. 1,15,875. 
This means that the decree of the trial 
Court awarding costs of the suit to the 
plaintiiTs was set aside and the plaintiffs 
were to pay the costs of the defendants 
in the trial Court and also in the High 
Court on Rs. 12,875. The Bank then ap- 
plied for the recovery of their costs and 
for the restitution of the amount paid 
by them to the plaintiffs but it seems 
that they did not mention Rs. 3,411 costs 
on the original suit which they bad paid 
in execution of the decree; they merely 
claimed restitution of Rs. 12,875. The 
trial Judge directed that the amount 
claimed by the bank be paid to it and this 
order was complied with. 

It appears, therefore, that the Bank has 
already recovered the principal amount 
of the decree, that is Rs. 12,875 paid by 
them to the plaintiffs. They have also 
recovered the costs awarded to them but 
they have not recovered the costs paid 
by them to the plaintiffs on the amount 
sued as awarded by trial Court. It is oh- 
vious that they are entitled to claim 
restitution of this amount of costs nnder 
the decree of this Court, but Mr. Shamair 
Cband. counsel for the respondents, the 
plaintiff firm, in supporting the order of 
the trial Judge rejecting a further appli- 
cation made by the Bank claiming resti- 
tution of the amount paid by them to 
the plaintiffs as costs, contends that this 
Conrt did not intend that there should 
be a restitution of these costs and also 
that an application for restitution does 
not lie in view of the fact that a previous 
application for restitution was made and 
granted by the Court below. By raising 
this last contention the learned counsel 
seeks to briog into operation the princi- 
ple of res judicata to applications for 
restitution and incidentally to appli^- 
tions for execution of decrees. A further 
minor point is raised that in the apph* 
cation for restitution, by some curious 
mistake, the Bank claimed restitution oj 
Rs. 2,853-12-0 instead of Rs. 3,411 and 
they are not entitled on this appeal o 
claim restitution of the larger amount. 
I may at once say that there is force in 
this last contention. The Bank did no 
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<3la.im restitution of the full amount of 
Bs. 3,411, no doubt by some accidental 
mistake, still on this appeal I am unable 
to direct restitution of a larger amount 
than what they claimed in the Court be- 
low. With regard to the drst objection 
that the decree of this Court did not 
direct restitution of the costs recovered 
by the plaintiffs, all that is necessary to 
«ay is that the judgment of this Court is 
quite clear on the point and there can be 
no doubt that the decree of the Court 
below was set aside and the suit was dis- 
missed with costs throughout. It is ob- 
vious that as a result of this judgment 
the plaintiffs were bound to return to the 
defendants whatever they received in 
excess of the amount found to be due to 
.them. 


der. The learned counsel for the respon- 
dents has not been able to controvert 
the proposition that an execution of a 
decree for money can be bad for a por- 
tion of the decretal amount in one Court 
and for the rest in another Court. The 
same principle would apply to applica- 
tions for restitution as in this case. In my 
opinion there is no ground for holding 
tliat the present application is birred by 
res judicata and that, therefore, the bank 
is not entitled to apply for restitution of 
the costs paid by it to the respondeat 
firm. 

I accept this appeal and set aside the 
order of the Court below dated 28th 
January 1935 and direct that the appli- 
cation of the bank for restitution of 
Es. 2,853-12.0 on account of costa and 


On the question of res judicata the 
learned counsel has cited some autbori- 
ties, as for instance, 8 Cal 51 (l) ; 6 All 
269 (2) ; 14 Lah 409 (3) and other cases 
which take the same view as cases 
mentioned above. In all these cases it has 
been held that where the execution of 
the decree has been allowed to proceed 
.without any objection by the judgment- 
debtor which was open to him and which 
he, had opportunity to make, in such pro- 
ceedings he is not entitled to raise such 
objection in subsequent execution pro- 
ceedings as the principle of res judicata 
debars him from doing so. I am unable 
to .see that the law laid down in these 
cases has any application to restitution 
ct even to an application for execution of 
ja portion of the decree. If it bad been the 
case that the Court in the first instance 

*•41 appellant bank was not en- 

titled to obtain restitution of the amount 
HOW in dispute or the bank had taken it 
into account when calculating the amount 
due to it and received the net amount 
thus duo according to such calculation, 
then there might have been some force 
in the objection of the respondent’s coun- 
sel'that the Bank should be held to be 
■estopped from claiming the amount now 
in dispute. But no application, directly 
or indirectly, was made on the previous 
occasion to recover the costs which bad 
heen illegally realised by the decree.hol. 

1. Hungal Pershnd Dichit v. Orijakant, (18821 
n n ^ 123=4 Sar 249 (P 0). 

3 . Bam Kitpal v. Rup Kuari, (1884) 6 All 26}) 

<, WN286(P0). ^ 

Das, 1938 Lah 694= 
141 1 0 677=14 Lah 409=34 P L R 62a 


interest thereon at six per cent per annum 
from the date of payment till realisation 
be entertained by the Court below and 
the case proceeded with in accordance 
with law. There will be no order as to 
the costs of these proceedings .either in 
this Court or in the Court below. 
B.D./r.k. Appeal allowed. 

A. I R. 1936 Lahore 247 
Young, C. J. and Bangi Lal, J. 
BoA/isAan— Convict — Appellant. 

V. 

Sniperor— Opposite Party. 

Criminal Appeal No. 1341 of 1934, De- 
cided on 8th January 1935, from order of 

^s. Judge. Dera Ghazi Khan, D/- 28th 
August 1934. 

^S(a) Criminal THal-Conf^»*ion-Con/ea- 
sier, recorded wilhout questioning acduied 

"‘ture-Ddfeci is not cur- 
able under S, 533. Criming P. C.-Such 

bowever can be 

i irregular^ re- 

S. 21 confession as admission under 

Whero the Magistnite docs not cotholv with 

Criminal P*! 

cmdod ! *v confession shall not bo re- 

«rdcd unless upon questioning the person 

not ll voluntarily, this dfffect can- 

e“ us?thB Criminal P.0..bo. 

Se riord A with law. 

adm^tJd ° thorotore 

Act Tht incr Bvidanco 

th.'«JJl • non-compHauce with 

ih! the record of 

i^de? a in evidence 

nw' mv®®' .E'^^cuce Aot, without further 
P • The admissibility of evidence tj 'how* 
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ever governed hy tbo Bvidence Act; nud under 
S. 21 an oral confo'^sion by ao accused person 
is relevant subject to tbo provisions of Ss. ^4 to 
29, The confc&sion must, in such a case, bo 
proved by ibo tostiniony of the M ici^trato who 
heard it. If he did not record it at all. ho 
would obviously buvo lo rely on bis memory 
alone. Jf he did record it, but not iu accord- 
ance with law and consequently tbo record is 
rendered inadinissiblo under 8. 80. ho can still 
use it to refresh his memory when in the wit- 
ness* box. Tiio adverse party can then call upon 
him to produce the document and cross- 
examine bin) thereupon. If the confession was 
read out to the accused and was admitted by 
him to be correct and w.as also signed by him, 
it can perhaps bo regarded as a confession in 
writing and can be proved by the prosecution 
under S. 21, Evidence Act.[r 240 C 2; P2S0 C 1] 

4t (b) Criminal Trial -Confession — Initial 
presumption — Confessions not regularly re- 
corded should not be admitted into evidence 
unless it is proved that it does not offend 
provisions of S 24. Evidence Act. 

In the case of a conlcssioo recorded according 
to law. there Is an initial presumption that it 
does not offend against S 24. Evidence Act. 
but, if. on a consideration of the direct and 
circumstantial evidence in the case, it does 
appear to tbo Court that the confessiou was 
obtained by any inducement, threat or promise 
such as is referred to iu the aforesaid section 
it will be held to bo inadmissible. In the ca<e 
of a confession not recorded according to law, 
no such presumption arises and it is apparently 
the duty of the prosecution to satisfy the 
Court that tbo confession does not contravene 
tbe provisions of S. 24, Evidcuco Act. before it 
can be admitted. [P 250 C 1. 2] 

4^ fc) Criminal Trial— Confession —Weight 
to be attached — Confessions classified into 
five classes— Amount of weight to be attach- 
ed to each clast is different— Court, with 
due regard to cumulative effect of evidence, 
should decide weight to be attached lo any 
confession. 

Confession made to a Magistrate can be divid- 
ed into five classes; (1) Those recorded with all 
tbe formalities prescribed by Ss. 104 and 364, 
Criminal P. G. (2) Tbo^o imperfectly recorded, 
but where tbe defect is cured by S. 633, Cri- 
mioal P. C. (3) Where the defect is not cured 
and confession is proved by tbe testimony of 
tbo Magistrate. (4) Where tbo Magistrate re- 
fuses to record the confession of an accused 
person produced beforo him for that purpose 
but bears it. (6) Where the accused appears 
beforo a Magistrate of bis own accord and 
makes an oral confession. 

Confessions falling under classes 1 and 2 are 
recorded under groat precautions and should, 
tbercforc, obviously carry more weight than 
those falling under tho rcinainiog classes. A 
confession under class 3 would bo less weighty 
because some of the precautions prescribed by 
law wore not observed. A confession under 
class 4 should have very little weight unless the 
blagistrato can explain to the entire satisfaction 
of the Court why ho refused to act under 
Ss. 104 and dC4, Criinioal P. C. The weight to 
be attached to a coofessioDiundor class 5 would 
depend entirely on tbe circumstances under 
which It is made. It is impossible to lay down 
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any hard aud fast rule as to the amoaotof 
weight to bo attached to a particular coa- 
Icssion. Thi« is a matter for the Court to 
decide in each case ou consideration of eumul- 
aliTe cficct of tbe entire evidonce in the case 

[P 251 01,2) 

Mohavimad Aslam Khan — for Appel, 
lant. 

Ram Lai — for Opposite Party. 

Judgment.— Od the 30th April 1934 , 
at midday, Cakhshao, accused, appeared at 
tire Jampur Police Station in the Dera 
Gbazi Khan district with a superficial 
cut wound 2»'' x a" xi" on his throat 
and reported that towards tbe small 
hours of tbe morning he was going in tbe 
company of Alt. Gbulaman whom be bad 
abducted six cr seven months before 
when they were waylaid by her husband 
Jumma and bis friends, Ghulam Hnssain, 
Kalu and Qadra, who carried her away 
after having wounded him with a knife. 
He was sent to the hospital and Allah 
Bitta, Head Constable, accompanied by 
Mir Hazar Khan, tracker, constable, and 
Kban Chand Sarbrah, Zaildar, went to 
the spot indicated in tbe above report as 
the scene of the occurrence. No marks 
of any struggle were found there, 
but the dead body of Mt. Gbulaman 
was found under a Jal tree close by. 
Hazar Khan noticed the track of a 
man and a woman coming from the 
Bakainwala well to that place and the 
track of the man alone leaving the place 
and proceeding to Sbahanwala well, then 
to Bakainwala well and thence to the 
Jampur road where it was lost. The 
footprints on these tracks were clearly 
identifiable in spite of a slight drizzle 
which had taken place in the interval 
and some of these were properly covered- 
Tbe place where the dead body was 
found was in the jurisdiction of the Kot 
Chhutta Police Station and tbe investi. 
gatioD was therefore taken up by the 
Sub-Inspector in charge of that police 

station. . .. 

On 1st May 1934, a track identification 
parade was held and Ghulam Hussain. 
Kalu and Qadra were made to walk witn 
several other men but the track 
of those men was found to tally with t 
track of the man who had accompanie 
the woman to the Jal tree and ® 
her there. On the following day anotbcr 
parade was held when the accused wa- 
made to walk with a few other men. 
footprints were picked out by the tracK^ 
as corresponding to the man s footpn 
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which had been preserved. The woman's 
footprints were found to be those of the 
shoes on the feet of the corpse. The ac- 
cused was then questioned about the mat- 
ter and expressed his willingness to make 
a statement. He was promptly produced 
before a second doss Magistrate who was 
specially empowered to record confessions 
and made a confession to the effect that 
he bad abducted Mt. Gbulamsix or seven 
months before, had kept her concealed at 
various places but found it impossible to 
do so any longer, that he was taking her 
on the night in question to restore her to 
her people, that she strongly objected to 
this and threatened to have him prosecu- 
ted if he did so, that ho thereupon killed 
her with a razor and then tried to com- 
mitsuicide but succeeded onlyininflicting 
a superdcial cut on his throat and that be 
then went and made a false report as 
stated above. After making this confes- 
sion the accused dug out a razor which 
was buried near the Jal tree. It was on 
examination by the Chemical Examiner 
and the Imperial Serologist found to be 
stained with human blood. The accused 
was then sent up for trial. He pleaded 
not guilty and denied having made any 
confession. He said that be had been 
beaten by the police and that bis thumb- 
mark was obtained on a statement record- 
ed at the dictation of the Sub-Inspec- 
tor. The prosecution case rests on: 
W the confession; (b) the track evi. 
denoe; and (o) the recovery of the razor 
at the instance of the accused. The track 
evidence is particularly reliable in this 

case as It furnished the first clue against 

the accused and showed the falsity of the 
first information report. It receives sup. 
port from independent evidence which 

trthflVh’h^ ao®«8ed went first 

to the Shahanwala well and then to the 

Bakainwala well after the occurrence. 

th.J consists of 

the Btatemen s of Dm Mohammad Khan 

Kh Mohammad 

Khan.Sub-Inspeotor, P. W. 16, which we 

have no reasons to disbelieve. A defence 

from the spot on 30th April 1934, but he 
IS a relation of the accused and his testi 

ftitJod to any serions 

ffc confession. 

It has been contended that it is not 
admissible m evidence because the 
Magistrate who recorded it did nob ques. 
tion the acoused in order to ascertain 


whether it was being made voluntarily. 
The Magistrate appeared as a witness 
and stated that before recording the 
confession he had warned the accused 
that he need not make a confession and 
that if he made one it might be used as 
evidence against him. At the foot of 
the statement the following certificate 
was appended ; 

I had clearly explained to Bakhshan that 
he need not make the conlession, and that, if 
he did, bis confessioD would bo used against 
him as a piece of evideoeo. I am sure it has 
been obtained without resort being had to force 
or compulsion. Tbo confession was made in 
my presence sod within my hearing. It was 
read out to him and he admitted it to be cor- 
rect. And this is the statment, entire and 
correct, made by Bakhshan. 

It is clear that the Magistrate did not 
comply with one of the requirements of 
S. 164, Criminal P. C., namely, that a 
confession shall not be recorded' unless 
upon questioning the person making it the 
Magistrate has reason to believe that it 
was made voluntarily. This defect could 
not be cured under S. 533, Criminal P. 0.. 
because the confession cannot be said to 
have been duly made’, viz., in accordance 
with law. The record of the confession 
cannot, therefore, be admitted in evi- 
dence under S. 80, Evidence Act. This 
being so, the question arises whether 
the confession can be proved as an 
admission under S. 21, Evidence 

t'- conflict 

of judicial opinion on this point but 

the view of this Court with which wo 

entirely agree, has consistently been that 

Ss. 164 and 364, Criminal P. 0., merely 

prescribe the mode of recording a oonfes-i 

aion and do nob m anyway afiFeob thJ 

Evidence Act regarding 
t^he admissibility of a confession boarf 
by a Magistrate. S. 164. Criminal P. C.. 

hn? to «®ord a con- 

upon him to do so, nor does it enact that, 

if a confewion 18 not recorded in acoor- 
throviT ^ provisions of that section, 
prove Magistrate to 

siwl Tk ®°“f®®®'on shall be inadmis. 

anee non-oompli. 

^ provisions is that the re. 

cord of the confession cannot be admitted 

80' Evidence Act, 

S ^ admissibility 

of evidence 18 governed by the Evidence 

inff • Act an orM 

w person ie'rele. 

vant subject to the provisions of Ss. 34 to 
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'29. The confession must however be 
iproved by the testimony of the Magis- 
:trate who heard it. If he did not record 
•it at all he would obviously have to rely 
ton his memory alone. If he did record 
;it, but not in accordance with law and 
•tcoDsequently tlie record is rendered in- 
admissible under S. 80, he can still use it 
to refresh his memory when in the wit- 
ness-box. The adverse party can then call 
upon him to produce the document 
jand cross-examine him thereupon. If the 
confession was read out to the accused 
and was admitted by him to be correct 
and was also signed by him. it can per- 
haps be regarded as a confession in writ- 
'ling and can be proved by the prosecution 
under S. 21, Evidence Act. In the pre- 
sent case the confession was thumb- 
:narked by the accused after it was read 
out to him and was admitted to be cor- 
rect. In any case, the Magistrate stated 
that Ex. P. D. was a correct record of the 
statement made by the accused and the 
document was read out in Court. The 
Magistrate gave evidence three months 
and 25 days after he recorded the confes- 
sion and could not be expected to remem. 
ber what the accused had stated. He 
could only testify to the effect that the 
statement made by the accused was 
contained in the record prepared by 
him. 

We are therefore of opinion that the 
.confession has been properly proved. It is 
clear that this confession cannot be ex- 
cluded under Ss. 25 to 29, Evidence Act. 
S. 24 is the only section which need be 
considered. That section makes a con- 
fession irrelevant if it appears to the 
Court that it was caused by any induce- 
ment, threat or promise, having reference 
to the charge against tlie accused person, 
pjpceeding from a person in authority, 
and suflicient, in the opinion of the Court, 
to give the accused person grounds whioli 
-would appear to him reasonable for sup- 
•posing that by making it he would gain 
any advantage or avoid any evil of a tern- 
porftl nature in reference to the proceed- 
,iD/ 4 S, against l\im. In the case of a con- 
fession recorded according to law there is 
jan initial presumption tliat it does not 
‘ofTend against S. 24, but, if, on a consi- 
'deratioo of the direct and circumstantial 
jevidence in the case, itdoes appear to the 
.JCourt that the confession was obtained 
jby any inducement, threat or promise 
'such as is referred to in the aforesaid 


section it will be held to be inadmissible! 
In the case of a confession not recorded 
according to law no such presumption! 
arises and it is apparently the duty of the 
prosecution to satisfy the Court that the 
confession did not contravene the provi. 
sionsof S. 24, Evidence Act, before it can 
hoadmitted. The points that go to show 
that the confession in this case did not 
contravene those provisions are : (l) The 
accused was not suspected till the track 
evidence definitely seenied to connect 
him with the crime ; (2) the confession 
was made soon after the track evidence 
was obtained ; (3) there was no opportu- 
nity for any torture and the accused 
made no complaint of any kind before 
the Magistrate ; (4) there is no allegation 
that the confession was the result of any 
inducement, threat or promise, proceed- 
ing from a person in authority ; (5) when 
the accused was faced with the track 
evidence he must have felt that a denial 
of guilt would be of no avail. 


For these reasons we are satisfied that 
S. 24, Evidence Act, is no bar to the 
admissibility of this confession. The next 
question for consideration is, whether we 
believe the confession to be true. This 
question will arise even in the case of a 
recorded confession admitted under S. 80, 
Evidence Act. In the present case the 
circumstances under which the confes- 
sion was obtained furnish the best gua- 
rantee of its truth. The wound found 
on the throat of the accused was super- 
ficial and the medical officer who examined 
it was inclined to think that it was self- 
inflicted and not caused by an adversary 
in the course of a struggle. This wound 
and the injuries found on the' deceased 
could have been caused by the razor 
wliich was produced by the accused bun- 
self. These facts coupled with theexcel- 
lont motive mentioned in the confession 
and the track evidence not only ® 
show the truth of the confession but fur- 
Dish the corroborative evidence wbion 
prudence requires in the case of a re- 
tracted confession. It has 
that an oral confession proved by 

testimony of the Magistrate who recor 
it. even if admissible in evidence, ehouia 
nob have the same value as a coo 
recorded under all the safeguards 
were considered to be necessary . 

legislature. As an abstract proposition 
this is perhaps unexceptionable, 

the exact weight which is to be a 
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to a particular coofession, whether re- 
corded iu accordaoce with law or not, 
would depend on the facts of each case. 


Confessions made to a Magistrate can be 


jdivided into five classes : (1) Those re- 
•corded with all the formalitiespresctibed 
(by Ss. 164 and 364, Criminal P. C; (2) 
those inoperfeStly recorded bub where the 
defect is cured by S. 533, Criminal P. C. ; 
,(3) where the defect is not cured and the 
iconfession is proved by the testimony of 
the Magistrate ; (4) where the Magistrate 
refuses to record the confession of an ac- 
icused person produced before him for 
'that purpose but hears it ; (o) where the 
accused appears before a Magistrate of 
his own accord and makes an oral con- 
fessioD. 

* * 

Confessions falling under classes 1 and 2 
jSre recorded under great precautions 
and should, therefore, obviously carrv 
o^ore weight than those falling under the 
remaining classes. A confession under 
xlass 3 .would be less weighty because 
some of the precautions prescribed by 
!law were not observed. A confession 
• under class 4 should have very little 
weight unless the Magistrate can explain 
,to the entire satisfaction of the Court 
jwhy be refused to act under Ss. 164 and 
364, Criminal P. C. The weight to be 
attached to a confession under class 5 
would depend entirely on the circum. 
stances under which it is made. It is 
impossible to lay down any hard and 
fast rule as to the amount of weight to be 
attached to a particular confession. This 
IS a matter for the Court to decide in 
;each case on consideration of thecumula- 
tive effect of the entire evidence in the 

present case we agree with 
the learned Sessions Judge and the asses, 
sors that the confession corroborated as 
It IS by the other evidence referred’ to 
above fuUy proves the guilt of the ac- 
cused. The murder was committed in a 
brutal manner and there are no extenuat- 

ing circnmstaoces in thecaee. We there 

fore, dismiss the appeal and confirm the 
sentence of death. 


(Firm) Jowala Das v. Thakab Das Lahore 251 

A. I. R. 1936 Lahore 251 

Jai Lal and Sale, JJ. 

(Firm) Jowala Das Govind Bam — Ap- 
pellant. 
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Appeal dismissed. 


Thakar Das — Respondent. 

First Appeal No 810 of 1932, Decided 
on 1st July 1935. 

(a) Charge— Mortgage suit — Bank claiming 
prior charge in pursuance of prior deed of 
good faith by mortgagors — Bank not claim- 
ing equitable mortgage— Document itself 
held could not create charge. 

A mortgage suit involved certain properties. 
.A bank claimed that a charge prior to the 
mortgage nas created in their favour by the 
esccutiOD of a ‘deed in good faith' executed in 
favour of the bank by the mortgagorsand which 
comprised the properties mortgaged. It was 
not the case for the bank that the deed of good 
faith created an equitable mortgage iu their 
favour; 

Held : that for the purposes of the suit it was 
not possible to distinguish between a charge 
and an equitable mortgage and since the docu- 
ment was not relied on .as cre.atiDg an equi- 
table mortg.ago it could not itsoH creote any 
charge on the properties mentioned therein. 

(b) Mortgage— Equitable— Essentials 

To establish a mortgage by deposit of the 

‘‘Jl® It is necessary to prove ( 1 ) a debt, 

li ? thie deeds and (3) an intention 

that the deeds shall le security for the debt 

, . „ „ (P 264 0 1] 

x\i Creation of- 

litle-Deeds must be documettts creating title 
and not merely evidencing title. 

It IS necessary to distinguish between docu- 
ments creating title and documents ovidencine 
title, and it seems desirable to restrict as far os 
possible to tho former category the deeds, thede- 

poait of which can validly create an equitable 
mortgage. ^ 

(d) Mortg.ge-Equit.blc-Deposit of jama- 
bandi copies-No equitable mortgage i. 

cinled bv‘'d“**’*r to be 

®nd mutation 

copies Clear evidence that no better docu- 

definitilj’ re^iat '* must 

aetinitely relate to property to be charged. 

In no circumstanoes can tho deposit of a 
mere certified copy of a jamabandi entry con- 
8 >tute an equitable mortgage. Id order llinfc 

“e^"aplwe\v 'iiff -nutations should 

Xiuw. ~ deposit of creating a valid 

the i “"tgog®. It would bo necosswy that 
tnore $hou)d be cleat ovideoco that do better 

dUTt should also le established beyond 

relatis produced doflnltoly 

relates to tho property to be charged. ^ 

[P 256 0 1, 2] 

peUa“nU ''' AP- 

. Iqbal Siaqh. M. A. Majid aai Siaja. 

.«a-rf*nr-Tfor Respondent 1. , 
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Sale, J. — Oo 3id August 1926, Thakar 
Das aod Mathra Das jointly executed a 
registered mortgage deed in favour of 
twenty- two lirms to secure a debt nggrega. 
ting to Rs. 80.000. It appears tliat Tliakar 
Das and Matlira Das bad also liad deal- 
ings with the Imperial Bank of India, 
Lyallpur Brandi, and on 31st August 
1926 the Imperial Bank served a notice 
on all the twenty-two mortgagees, with 
information to Thakar Das and Mathra 
Das, that some of the properties covered 
by the registered mortgage deed in their 
favour, were already mortgaged to the 
Bank. 

Following the disclosure of these facts, 
a complaint of cheating was brought 
against the mortgagors, Thakar Das and 
Mathra Das by some of the firms concerned 
in the registered mortgage. Asa result of 
this complaint, there was a compromise 
which was embodied in a fresh agreement 
between Thakar Das-Mathra Das and their 
mortgagees dated 12th September 1927. 
Subsequently the mortgagors again de- 
faulted, and the twenty. two firms sued 
to recover Es. 55,625 principal and inte- 
rest on the revised agreement. During 
the pendency of this suit, the Imperial 
Bank applied to be impleaded as a defen- 
dant on the ground that a portion of the 
mortgaged property in suit was the sub- 
ject of a prior charge in their favour. 
The Bank produced adocument Ex. D.27 
printed at p. 73 of the paper book entitled 
a Deed of Good Faith” dated 9lh May 
1925, by which Mathra Das. acting as a 
proprietor of the firm Thakar Das. 
Mathra Das, deposited for safe custody 
with the Bank certain title deeds and 
other documents as "a guarantee of good 
faith.” The documents thus deposited 
included five of the properties subse- 
quently mortgaged to the twonty-two 
plaintiffs. These are Nos. 7, 8, 9, 12 and 
13 in the schedule of the deeds attached 
to this Deed of Good Faith.” Tiio Bank 
however did not claim that this transac- 
tion amounted to tbe creation of an 
equitable mortgage. Tbe case for the 
Bank is, as was made clear by the 
evidence of Mr. Seton, printed on pp. 18 
and 19 of tbe paper book, that an 
equitable mortgage by the deposit of 
title deeds was created subsequently by 
Mathra Das on 12th May 1926, as evi- 
denced by the Title Deed Register Ex. D. 
3-38 printed on pp. 76 and 77 of the 
paper book. The relevant entries in this 
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Title Deed Register include documents 
relating to properties Nos. 7, 8, 12 and 
13 of those mentioned in the schedule 
attached to the Deed of Good Faith, but 
there is no document relating to item 
No. 9 “Three shops at Lyallpur." 

The lower Court has held that this 
Deed of Good Faith dated 9th May 1925 
created a charge on the properties men- 
tioned therein, and that the transaction 
evidenced by the Title Deed Register 
Ex. D.3/38 dated 12tbMay 1926, created 
an equitable mortgage in favour of the 
Bank. Since both these transactions were 
prior to the registered mortgage deed in 
suit in favour of the plaintiffs dated 3rd 
August 1926, the Senior Subordinate 
Judge held the Bank to be a prio^ mort- 
gagee. and in granting the plaintiffs a de- 
cree for Rs. 55,625 with costs and inte- 
rest against the mortgagors Thakar Das 
and Mathra Das, directed that the pro- 
perty covered by their mortgage should, in 
default of payment, be sold subject to the 
claims of tbe Imperial Bank in respect of 
the five properties therein included. This 
decree has not been contested by tbe 
mortgagors Thakar Das and Mathra 
Das, but the plaintiff-mortgagees, appeal 
against the finding of tbe trial Court that 
the property mortgaged to them is subject 
to a charge held by the Imperial Bank. 
It may be mentioned here that during 
pendency of the suit in the lower Court, 
tho Imperial Bank obtained on 19th 
January 1930, a decree against Mathro 
Das and Thakar Das on the basis of their 
equitable mortgage, but tbe plaintiffs in 
the present case were not a party to that 
suit. Tbe question for determination in 
this appeal is whetherthe Imperial Bank 
of India are prior mortgagees in respect of 
tlie five properties mentioned. For facility 
of reference I append a comparative state- 
ment fStfc page 253 ] relating to these five 
properties showing their description in the 
particulars filed with tbe plaint, the cor- 
responding entries in the Bank's Deed of 
Good Faith and Title Deed Register, and 
the relevant documents stated to have 
been deposited bv 5Iathra Das as men- 
tioned in the Title Deed Register of the 
Bank in order to create an equitable 
mortgage. I shall refer to these proper- 
ties by the serial number given in column 
No. 1 of this statement. The t'vo ““in 
points, the decision on which will ds 
mine this appeal, ase (!)• whether t er 
is any proof of an intention by Tha 
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V 


No. of propertj 
in 


Shop Ko. 3583, area 
4 mariae 262 sqr* 
f(. situate at 
Mandi L^allpuc. 


No. in Soh. 1, 
page 101« 


No. io Deed of 
Good Faith, 
Ex. D-3-27, 
page 73. 


No. in eqoitabU 
mortgage 
Ex. D-S-38, 
page 76. 


3 shops and Ihaia 
situate at Orain 
Market, LyaHpur. 


9 ! 

3 shops at Lyall*: (Blank) 

pur. «Sd. S. H. Sale. 


Documents with 
their pages and 
exhibits. 


nonsee Nos. 163 
and 209, area 1 
kanal 2 maria e 
102 eqr. ft. 


8 

Houses are 12 
marl a 3 and 166 
sqr. it. 


A 

Oodown khaera 
Nob. 1 789^1740 , area 
10 

n marlae. 


6 shops Nos. 163 
and 209. 


(1) Copy of sale-deed 
dated 22Qd NoTember 
I 1919, Ex. P-34, page 
I 118. 

I (2) Deed of rent, dated 
27th December 1920, 
Ex. P.-33, page 122. 
(8) Registered sale of 
mortgagee rights 
dated 6tb February 
1913, Ex. P.-35, page 
112 . 

(4) Mof tgage-dee d, 
dated 12th Novem- 
ber 1905, Ex. P.-36, 
page 109. 


|8ite lor 5 houses 
at Ljallpur. 


I A 

!Hoa89 Id Mootgo* 
mery Batac, 12 
marlas aad 166 
»]r. it. 


13 

|SUe lot bouse at 
Lyatlpur. 


OodowQ No, 10. 


Kolhl area 7*15. 


I 

5 bouses in Lyall- (1) Original mutation 

dated 23rd June 1960,' 

E*- P;-24. page 140. 
{2J 4 Government re- 
ceipts for Rs. 18,000. 
Exs. P..25. P 26. P.- 
87 and P-28, pages 
120 and 121. ^ * 


A 

One boose in (1) original sale-deed 

ni rtn f.rvAm TTa.. •vw.* 


hloatgomery 
Basar. 


__ ^ 

f«7B P*®® 

(2) Receipt by mort- 
gagee, Br. P..17. 
page 117. 

(3) Jamabandi, Ei 

P-'IS. page 136. 

® ’ 6 

'“‘t a...a 


Bito for construo- 
tion of bungalow. 


18 


Cth December 1928. 

page 188. 
\V Buoeipt for Re 
9.360. E^ P. 23 
P-ge 121. 

Receipt for Ra 
9.840, Ex, 
page 120. 


P. 22, 


Site for boose atjsilo for f bunga 
I-y^Wpur. low. ^ 


Das and Mathra Das to create an equita 
ble mortgage in favour of the Bank and 
(2) whether the documents deSLted 

"title d connexion were 


(l)Eard Intlkbab. 
Ex. P.-90, page 187. 


<1 


stated, it is not the case 

the Bank that the Deed of Gotd 
dat^ 9tb May 1925, created ae equitable 
mortgage. It appears that the onlv im 

Balf «“il“ '“'• »“ ■'ebalt ef th; 

Back attaebea to this doeumeotniVtho 
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fact tliat it includes properties Kos. 1-9 
described as three shops at Lyallpur, 
which is omitted from the list of docu- 
meats said to have been deposited by way 
of equitable mortgage with the Bank on 
12th May 1926. For the purposes of the 
.present suit it is not possible to distin. 
[guish between a charge and an equitable 
imortgage, and since the document of 1925 
'is not relied on as creating an equitable 
mortgage, I am unable to see how this 
idocument can itself create any charge on 
ithe properties mentioned therein. It has 
been urged on hehalf of the appellant 
'that in so far as the document of 1925 
lean be said to transfer an interest in im- 
moveable property, it is inadmissible for 
want of registration. It is possible that 
for this reason the bank has not chosen 
to rely on this document as creating an 
equitable mortgage. But in any event 
the question whether it is or is not ad- 
missible for this purpose does in the cir- 
cumstances arise. I am of opinion, that 
whatever may have been the real inten- 
tion of the parties in executing the Deed 
of Good Faith in 1925, it cannot now be 
relied on to create any charge in respect 
of the properties mentioned therein, and 
since it is not the case for the bank that 
it created an equitable mortgage, its only 
relevancy is to throw light on the ques- 
tion of the intention of the parties with 
respect to the deposit of title deeds in 
May 1926. 

To establish a mortgage by deposit of 
title deeds, it is necessary to prove (l) a 
debt, (2) a deposit of title deeds and (3) 
an intention that the deeds shall be 
jsecurity for the debt. The existence of a 
debt as between ilatbra Das-Thakar Das 
and the Imperial Bank is abundantly 
proved and had not been contested. The 
deposit of certain documents with the 
intention to create an equitable mort- 
gage as security for a debt is proved not 
only by the correspondence that passed 
between the parties, but also by the evi- 
dence of the Bank's officers coupled with 
the factum of deposit of documents with 
the Bank in ilay 1926. It is true that 
Mathra Das has now prevaricated in his 
evidence on this point, but this prevari- 
cation is explained by the complaint of 
cheating which had been brought against 
him by some of the plaintiff mortgagees 
and subsequently settled by an ^ree- 
ment. The finding of the lower Court 
that Mathra Das did intend to create an 


equitable mortgage with the Bank on 
12th May 1926 has not been challenged 
in appeal by Mathra Das himself, and 
I agree with the trial Court in holding 
that Mathra Das and Thakar Das did 
intend to create an equitable mortgage 
on 12th May 1926, by depositing with 
the Bank the documents mentioned in 
the last column of the comparative state- 
ment already recited. But since no men- 
tion was made in ^lay 1926 of the deposit 
of any documents in respect of property 
No. 1 (the three shops at Lyallpur) it 
follows that the Bank cannot claim any 
priority as mortgagees in respect of this 
jiroperty. 

It remains to consider how far the 
documents deposited in respect of pro- 
perties Nos. 2, 3, 4 and 5 are “title deeds ’ 
witliin the meaning of S. 58, T. P. Act. 
Of the relevant documents, only one, an 
original sale-deed relating to property 
No. 3, isunquestionably a title deed. The 
other documents consist of certified copies 
of mutation entries, jamabandi entries 
and receipts. The nature of the docu- 
ments which constitute title deeds for 
the purpose of creating an equitable 
mortgage has been exhaustively discussed 
in a Division Bench ruling of this Court 
cited as Civil .\ppeal No. 2203 of 1929. 
The question in that case was whether a 
copy of a sale-deed and a certified extract 
of an entry from a jamabandi were docu- 
ments of title, the deposit of which 
would create a valid equitable mortgage. 
The question was answered in the nega- 
tive by separate but concurring judgments 
of the learued Judges. We are not here 
concerned with the question whether a 
copy of a sale-deed is a document of title, 
but the decision in that case is material 
so far as the question of certified extracts 
from the jamabandi entries are con- 
cerned. 


Bhidc, J., observed in this connexion • 

Certified copies of extracts from jemabandU 
re available tJ any ono on payment of fee. l no 
ol see how the possession of an extract from . 
imabandi by a credivor could support 
jrenco that the owner inlended to create 
en on the property to which the copy relates. 
% would be difficult to lay down any precise 
efinivion of a title deed or a document o 
ul bearing in mind the nature of an 6^“ 
lorUage. I am inclined to think that the 
ocum/nls .to be deposited 

ocuments, by which title to the p P® ^ , 

uestion is conferred on /“e mort^gor or hir 
redecessocs-in-iDlerest. It might ^ tha. 

t may happen that a person may not be m pos 
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session of any sueh docnment at all, though he 
may be in a posiUon to prove a good title by 
the productioo of other docnments such as 
certified extracts from a jamabandi or copies oi 
the origioal deed. But this sceras to be hardly 
a good reason for holding that an equitable 
mortgage may be created by the deposit of such 
copies. It seems to me that if the debtor is not 
in a position to deposit documents of title from 
>Tbicb an intention to create a mortgage coaid 
be reasonably inferred, the only result will be 
that he will not be able to efiect an ‘equitable* 
mortgage. But this will be no great hardship, 
especially in this province, whore even oral 
mortgages are permissible. Equitable mort- 
gages in India, unlike those in England, stand 

L‘® iHorlgages. cf, 31 
PR191C(1), iL Lah 5G4 ('J), and to hold that 
such moclgagcs can be effected cren by the 
deposit of copies, would be to open the dooc 
wide to fraud and perjury of the worst type 
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The observations of Dalip Singh, J. in 
bis judgment are also apposite: 

In India, whore there isnodielinctioa between 
c<iuilable and legal estates and in this province 
m particular it would to my mind ha 

grossly inequitable and would open the door to 
the greatest frauds, if equitable mortgages were 

been hold in 

England or by documents evidencing title as 
contended by the learned Counsel for the Bank. 

wonirf CODtentiOO 

°®® realises that copies Of 
available to an applicant bV 
payment of the necessary fees to a Patwarf 
Any number of such copies might be obtained* 
Even after an alienation had been madanfihl 

elapses before the toaienon is sanosioned and 
any oorreciion made in a jamabaadi it till 

then to proceed to make eqnitable mortgales of 
the property by the deposit of these copies with 
difleroni persons. It is difficult to sm wW Tu 

SlnaV'"^'" sanction^i^S 

I am ia agreement .with these observa- 

rent that 10 order to restrict the scope of 
the dootrioe of equitable mortgages as an 
phoabie to this proviooe and to prevent 
frauds. It IS necessary, to distinguUh bet 
ween documents creating title and doou 
mwts evidencing title, and it seems desi- 
table to restrict as far as possible to the 

whSh' the deposit of 

which can validly create an esuitable 

Wonm^f*' opinion that in no 

^rc ^stances can the de posit of a mere 

?o 


certified copy of a jamabandi entry con- 
stitute an equitable mortgage. For this 
reason, it is clear that property No. 5,. 
viz., the site for the construction of a 
bungalow at Lyallpur the alleged mort- 
gage of which is supported by merely a 
jamabandi entry, naust be excluded. 
Purniog now to the question of receipts 
and certified copies of mutatioos, it is 
urged that it would be unreasonable to 
exclude such documents, if no true docu- 
ment of title is available to the debtor. 
But to make such documents admissible 
for the purpose, it would he necessary, 
in my opinion, that there should be clear 
evidence that no better document of title 
IS available and in the case of receipts 
it should also be established beyond 
doubt that the receipt produced definitely 
relates to the property to be charged. 
iNo soch evidence has been offered in Che 
present case. The receipts cited as docu- 
ments of title in support of items- 2 and 4 
are printed at pp. 120 and 121 of the 
printed record. They do not describe the 
property to wliich they are supposed to 
relate, nor has any evidence been called 
to connect them with any particular pro- 

h u^f'k I am unable to' 

noJd that they are documents of title for 
the purposes of this case. 

Properties Nos. 2 and 4 are- also supJ- 
ported by mutation orders. Now these. • 
properties are situated in the Canal 
Colony of Lyallpur and are said to havo 

which has ZlZfZcZZ 
d Cted in this case, that in auction sales 
of colony sites m the Canal Colonies 007 
veyance deeds are usually ' graTed bJ 

par 

mentioned ’in tha specifically ' 

'Nature and 7r ' 

sale was transfer that the' 

It has not hno a eale certificate! 

certificate ■ 

document of title as the tcu^j 

' 

this cose produced in 


this case a7ela 7^ in • 

ttb- puA)^ documents of title X<jr=- 
Parpose o£ creating an equitaWoVi 
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raorl^age. Properties numbered 2 and i 
must, therefore, also be excluded. The 
result is that properties bearing serial 
Noa. 1, 2, 4 and 5 in the comparative 
statement attached to this judgment must 
bo excluded from the lien claimed by the 
Banlf. Property No. 3 remains, consisting 
of one house in Montgomery Bazar. This 
is only case in which an unquestion- 
able title deed, viz., an original sale-deed, 
was deposited with the Bank. It is con- 
ceded on behalf of the appellant that if, 
as I hold, an equitable mortgage in favour 
of the Bank is established, the Bank is 
entitled to priority in respect of this pro- 
perty. 

I ^ould, therefore, accept the appeal to 
the extent of declaring that the decree 
granted in favour of the plaintiffs against 
defendants 1 and 2 is subject to the 
charge of the Imperial Bank only in res- 
pectoftbe house in Montgomery Bazar, 
Lyallpur, comprising 12 marks 166 square 
foot, numbered III in the particulars of 
the mortgage deed described in the plaint. 

As the appellant has only been partial- 
ly successful I would leave the parties to 
bear iheir own costs, 

It follows that the cross-appeal pre- 
sented on behalf of the Bank in respect 
of costs only fails, and is dismissed with 
costs. 

Jai Lai, J.— I agree. 

S.R./r.K. Order accordingly. 


Emperor v. Shera. (Agha Haidar, J.) 
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Agha Haidar, J. 
Emperor 


V. 


Shera — Convict— Respondent. 

Criminal Eevn. No. 628 of 1935, Deci- 
ded on 13tb September 1935, from deci- 
sion of Dist. Mag., Multan. D/- 24th April 
1935. 

(») Penal Code (1860), Si. 376, 377-Caiei 
should be tried by Masiitralei with S. 30, 
Criminal P. C., powers. 

Cayesof rape and unnatural vice should. 8f 
far as possible, be tried by Magistrate with 
B. 80, Criminal P. 0., powers, so that if circum- 
Blances call for a heavy sodIcdcc, then the same 
may be given up to the outside limit of seven 

256 C ^3 J 
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(b) Penal Code (1860), S. 377— Crime 
committed with violence — Sentence of whip- 
ping in addition to penal servitude is proper. 

Where a person commits an unnatural oSence 
after using violence and under most revolting 
circomstances, a sentence of whipping, in addi- 
tion to penal servitude, is eminently right and 
proper. CP 266 C2] 

M. Tufail for Government Advocate — 
for the CrowD. 

Order — This case has been very pro- 
perly submitted to tbis Court by the Dis- 
trict Magistrate for enhancement of the 
sentence. The accused, who is aged 22 
years, caught hold of the complainant, 
who is aged about 12 years, and after using 
violence committed unnatural offence 
upon his person under the most revolt, 
ing circumstances. The accused was 
tried by a first class Magistrate foe the 
offence under S. 377, I. P. C. The Magis- 
trate, who seems to have very strange 
ideas about this particular form of crime 
and also about bis own duties as a Magis- 
trate, has imposed the ridiculously light 
sentence of six months' imprisonment 
upon the accused. 

I have expressed the opinion in my 
judgments on more than one occasion 
that cases of rape end unnatural vice 
should, as far as possible, be tried 
Magistrate with 'S. 30 powers, so that if 
circumstances call for a heavy sentence, 
then the same roey'be given up to theout- 
side limit of seven years. Tbis however, 
was not done in the present case, and all 
that I can do is to enhance the sentence 
to two years' rigorous imprisonment. I 
am also of opinion that it is a case in 
which whipping would be eminently 
right and proper. I order, therefore, 
that in addition to the sentence of two 
years' rigorous imprisonment, the aconsed 
be given thirty stripes, provided the 
medical officer certifies that be is physi- 
cally fit to undergo this particular form 
of punishment. I understand that the 
accused has already served out his sen- 
tence. He shall be arrested and sent to 
jail to serve out the rest of the sentence 
and shall be whipped as already mdi- 
cated. 

b.d./k.K. Sentence enhanced. 


i 
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PONJAB & Kashmir Bank v. Mt. Damodri Lahore 257 

A 1 R Lahore 257 aod the case was referred to arbitration. 

A. I. R. j. The arbitrator gave his award on Ist 

TiJK CUAND AND Palip SiNGH, J J . holding: 

Punjab and Kashmir Bank, Ltd., (i) That the sum of Es. 20, RSO was due 
lian-alpindi — Plaintiff— Appellant. plaintiff Bank on foot of the oiort- 

V. -r% # J *• OD ths d^to of th6 suit, (2) that 

Mt. Damodri and others Defendants defendants 2 and 3 would be liable (or 
— Respondents. any deficiency in case the amount de- 

First Appeal No. 2197 of 1934. Decided creed is not raised by sale of the mnrt- 
on 22nd November 1935, from prelimi- gaged property or other property of de- 
uary decree of Sub-Judge, First Class, feodaut 1. the liability of defendant 3 
Rawalpindi. D/- 30th August 1934. being limited to the assets of his father 

Company -Reference to arbitration Re- bis bauds, and (3) that the COStS of 

ference in writing and according to provt- g qq the amount decreed will be 

from award - Reference to arbitration by Paid by defendant 1. . • ^ . ... 

Court-Appeal doe* lie from *ueb award. Neither party filed any objection to the 

Section 152 , Companies Act, applies to those award, and ou 30th August 1934 the 
cases only in which a Joint Stock Company by jgujQgd Subordinate Judge entered judg- 

to, .ba plaintiff ip .ccordapca wah 
Act aoy dispute between itsoU aud any other fche award, aod passed a decree IQ terms of 
company or person. (P25SC 1) 3i, R. 4, Civil P. Q., fixing 5th Janu- 

In a case where the reference to arbitraiioo 1935, as the date for payment of the 

amount hand due. In accordance with 

arbitrator has to submit his report to the Court this judgment a decree-sheet was pre- 
wbich has to pass a decree in the suit in nc- pared, declariog that the amount due to 
cordance with the terms of the award or pass plaiotiff oo account of principal, io- 

lereat and coau -P 

appeal in the ordinary course* Such a case January loJo was R$. 21 **iod-B- 0 aocl or- 
does not come under S. 1S2, Companies Act. dering that if the defdndunt paid this 

® ataount into Court on or before StbJaDU- 
Dev Raj Sawhney and N. L. Sadana 1935. the plaintiff shall deliver all 

for Appellant. , „ o /■< t documents relating to the property to the 

Ganesk Datta and N. S. Oauba for (Jefeodaots aod re.transfer the property 
Respondent 2. jq them free from the mort gage, but if 

Judgment.— On 11th March 1919, such payment was not made on or before 
Mt. Damodri, defendant 1, mortgaged a tbe aforesaid dale, tbe mortgaged pro- 
house and a shop to Prithmi Chand, petty, or a sufficient part thereof, shall be 
defendant 2, and Hari Chand, father of sold. Tbe plaintiff has appealed urging 
defendant 3, for Rs. 15,000 agreeing to tbii.h hhorA Kaa hAAn mi QOO I Anlslt.l^n f.Via 


pay interest at 9 per cent per annum with 
yearly rests, to 1922 by consent of the 
mortgagor and tbe mortgagees tbe shop 
was sold and the sale proceeds were paid 
to the mortgagees in part payment of the 
amount due to them. On 9th January 
1925 the mortgagees transferred their 
mortgagee rights to the plaintiff, tbe 
Punjab and Kashmir Bank Ltd., for 
Bs. 16,485 which was found to be the 
amount due on that date. On 22nd Novem. 
her 1932, tbe plaintiff Bank instituted a 
suit for recovery of tbe amount dne on 
foot of tbe mortgage, impleading tbe ori. 
' ^ ginal mortgagor and tbe mortgagees as 
defendants. After some prooe^ings tbe 
parties presented an application to tbe 
Court praying that tbe suit be referred to 
tbe arbitration of Bhagat Laohbmi Narain 
plender. Tbe Court granted the prayer 
imWSiSi 


amount due as stated in the deoree-sheet, 
the correct amount payable on dth Janu- 
ary 1935 being Bs. 3,246-1.6 in excess of 
that given therein, and praying that 
future interest at the contractual rate 
should also have been allowed. 

A preliminary objection is taken by 
counsel for tbe respondont that no appeal 
lies. It is pointed ont tbit one of the 
parties to tbe suit is a Joint Stock Com- 
pany incorporated under the Indian 
Companies Act, and under S. 152 (3) of 
that Act all arbitrations, to which one of 
the parties is such a company, must be 
taken to have been held under the provi. 
sioDS of the Indian Arbitration Act, and 
as decrees passed in accordance with 
awards given under that Act are not ap. 
pealable it must be held that no appeal 
is competent in the present case. This 
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contention is obviously ■without force. 
S. lo'2 applies to those cases only in 
•which a Joint Stock Company by written 
agreement refers to arbitration in accor- 
dance with the provisions of the Indian 
Arbitration Act any dispute between it- 
self and any other company or person. 
In the present case the reference to arbi- 
tration was not by written agreement of 
the parties, but was made by the Court 
in a pending suit. The arbitrator had to 
submit his report to the Court which had 
to pass a decree in the suit in accordance 
with terms of the award or pass such 
other order in accordance with law as it 
thought tit. Such a decree is clearly open 
to appeal in the ordinary course. In 
these cases, the reference, or the award 
passed thereon, is not made under the 
provisions of the Indian Arbitration Act 
and S. 152. Companies Act. has no appli- 
cability to it. I overrule the objection. 

On the merits the learned counsel for 
the respondent admitted that there has 
been a miscalculation. There is no reason 
why interest at 9 per cent with yearly- 
rests should not have been calculated till 
5tb January 1935. the date fixed for pay- 
ment bv the Court. This amount comes 
to more than Rs. 27.000. But as the 
plaintiff in the appeal asked for enhance- 
ment of the decretal amount by Rupees 
3.246-1.6 only, apparently calculating 
simple and not compound interest, a de- 
cree for more than that amount cannot 
be passed. There is no reason why future 
interest should not be allowed at such 
rate as the Court thinks reasonable. We 
think simple interest at 6 per cent per 
annum to be ample and allow future in- 
terest at that rate. We accordingly accept 
this appeal and modify the decree of the 
lower Court so as to declare that the 
sum due on 5th January 1935 was Rupees 
24.712-9-6 and not Rs. 21.466-8.0 as 
stated in the decree of tbe lower Court. 
We also order that a clause be added to 
tbe decree that the plaintiff shall get 


future iuterest at 6 per cent per annum 
on the above amount from 5th January 
1935 till payment. Costs of this appeal 
shall be paid by defendant 2 to the 

appellant. , ,, j 

B.D./R.K. Appeal allotied. 
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Tek Chand and Dalip Singh, JJ. 

Baghel Singh and others — Defendants 
— Appellants. 


2dt. Dhan Kaur and others — Plaintiffs 
and another — Defendant — Respondents. 

First .\ppeal No. 1737 of 1930, Deci. 
ded on 31st October 1935, from decree 
of Senior Sub-Judge, Lyallput, D/. 27th 
May 1930. 

Custom (Punjab)— Alienation— Sodbi Kba- 
tris of Lyallpur District are governed 
Hindu law. 


Sodhi Khatris of Lrallpur District are not 
governci in matters of alienation by the prin- 
ciples of Punjab Costomary Law, but are 
goTerned bv their personal law, j. e.. Hindu 
law; 84 PH ISOS; 50 P H 1895 : 110 PR 
190G IP B } : 1922 Lah 122 ; 43 P H 1911 and 
1916 Lah 204. Ref. [P 261 C 1] 

J. N. Aggarual and S. L. Puri — for 
-Appellants. 

Jhanda Singh and A. S. Chona for 
Respondents. 

Dalip Singh, J. — Plaintiffs in this 
case sued for a declaratory decree to the 
effect that three mortgage-deeds execn- 
ted by defendant 1. Harbans Singh, in 
favour of defendants 2 to 4 and tbe 
father of defendants 5 to 9 were void and 
unenforceable against the plaintiffs for 
various reasons, all of which do not now 
concern us. The pedigree table of the 
plaintiffs is printed at p. 2 of the paper 
book and is given below : 

INDER SllIGH=Mt. DEAN KHAN 


1 


,uja Singh Bagbubans Hatbans 
^ Singh Singh Singh, died 

I (Deft. 1) sonless 

I Pritam Singh 4“*^ 

(minor PUfi. 4) 


I 


. dnrbacban Kanr Mt. Pritam Kaur 
(Pltfl. 2) (Pltff- Si- 

lt was not contested before us that 
itam Singh, minor, plaintiff 4. is the 
ly one of the plaintiffs who might pw- 
ly be entitled to maintain this smt. 
e alienations are by Harbans Sin^ 
a are as follows : (l) A mortgage-deed 
ted 9th July 1924 for Rs 7.600. prm- 
1 at p. 127 of the paper book, by war- 
ns Singh in favour of defendants 2 to 4 
a Lachhman Singh, father of defen- 
Dts 5 to 9. (2) A mortgage-deed be^ 

,en the same parties for 16 . 
ted 18th June 1926. Ex. D-ll. printed 
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at p. 131. (3) A mortgage-deed dated 
9tb June 1928 for Rs. 23,100, Ex. D.12, 
printed at p. 156, by Harbans Singh in 
favour of defendants 3 and 4. 

It is admitted that mortgages 1 and 2 
have merged in mortgage 3 and the only 
real contesting defendants are defen- 
dants 3 and 4 and the father of defen- 
dants 5 to 9. Tlio issues are given- at 
p. 13. The only issues which now con- 
corn us are: (1) Whether the plaintiff 4 
is entitled by custom to contest the ali- 
enation made by his uncle Harbans 
Singh; and (2) if so, whether the ali- 
enations are for consideration and neces. 
sity. 

The other issues were decided in favour 
of the defendants and they have not been 
agitated before us in appeal. The trial 
Court held that it was proved that the 
parties who are Sodhi Khatris, actually 
residing in a village in Lyallpur District, 
but who allege that they came originally 
from village Malla in Ludhiana District, 
are governed by custom and not by Hin. 
du law and that therefore the plaintiff 
was entitled to question the alienation. 
On the question of consideration and ne. 
cessity he held that except for a small 
sum, neither consideration nor necessity 
was proved for the transactions. 

The first question agitated before us in 
appeal by the defendant-mortgagees is 
the question whether the plaintiff has 
succeeded in proving that the tribe is 
governed by custom at all. It was con 
Mded before us by the learned counsel 
for the respondents that the initial onus 
hes on the plaintiff as the parties are 
Khatns, who are high caste Hindus, and 
therefore presumably would follow their 

trai7. The nwaj-i-am does not help us 
in the case because Sodhis form so in- 
significant a portion of the population of 

LudhianaDistricbthat.it appears, they 
were not questioned in that district at 
all. The plaintiff however urges and has 
sought to prove by oral evidence that he 
18 connected with Sodhi Khatris who re- 
side m Kerozepore District, and that his 
® originally came from a village 
^led Gum-Ja-Kotha in that district and 
settled, or acquired land, in Malla in 

th? H St- therefore is that 

the Sodhis of Ferozepore District are 

family 

which came from Perozepore District 


must be presumed to have brought their 
custom along with them. The pl-aintiff 
has also sought to prove from the pedi- 
gree table bis descent from Guru Ram 
Das, one of tho ton Sikli Gurus, and in- 
cidentally to prove bis connexion with 
the family known as the Guru Har Sahai 
family, among whom there was a case re- 
ported as 50 P R 1895 (1). I may say 
at once that the attempt of the plaintiff 
to prove any connexion with this family 
is not established in my opinion. The 
only svitness on the point is one Nauak 
who claims to be tho mirasi of the family. 
He no doubt has produced a pedigree 
table which, he alleges, was prepared by 
himself with the assistance of his father 
and certain bahis which ho has not pro- 
duced in Court. Now. while it is well 
known that the mirasis do recite these 
pedigree t.ables, and if the family were 
connected with Guru Ram Das, such a 
cooDexioQ would be valued and known; it 
is also known that the mirasi’s evidence 
(oral) can be very easily secured, and 
that QDSupported by any documents ib 
must be scrutinised with the greatest 
care. In this particular case the witness 
admitted that there were bahis or books 
from which he had prepared the alleged 
pedigree table, but he did nob produce 
the said bahis. In other words, the best 
available evidence was not produced in 
the case and the solitary statement of 
the witness unsupported by any other 
material cannot, in my opinion, be held 
to establish the pedigree table claimed 
by the plaintiff. 

On the other hand however I consider 
that having regard to all the circum- 
stances, though the oral evidence by it 
self might not be very convincing, the 
plaintiff may be said to have succeeded 
ID establishing that his family came ori 
pnally from Perozepore District. Malla 

Distrlet^b Ludhial 

mZ at th’^ or four 

miles of the Perozepore border. The 

boundaries of a district are more or less 

arbitrary things created for purposes of 

The?e is no 

that h?. e^*dence of the plaintiff 

in Guru.ka.Kotha 

Maif I>i8trict to the village 

sider that the plaintiff has succeeded in 

( 1896 ) 50 
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proving which of his family were the first 
to acquire land in Malla, other than his 
grandfather Tndar Singh. Indar Singh 
was in military service and it appears 
that he acquired some land in village 
Malla, Athur and Risalpur in Ludhiana 
District as well as acquired some land hy 
Government grant in the Lyallpur Dis- 
trict. It is not clear how much land in 
Malla belonged to the family before In- 
dar Singh made his acquisition there. 
One witness states vaguely that the 
father of Indar Singh had also acquired 
some land in village Malla, l>ut tl»e na. 
ture and extent of this acquisition is left 
totally vague. 

The question therefore is whether the 
plaintiff on whom the onus lay has suc- 
ceeded in proving that Sodlns of Fero/e- 
pore District generally follow custom, in 
the sense tliat alienations of ancestral 
property l)y tliem can be controlled hy 
their reversioners. On this point there 
is no riwaj-i-am again qua the Fero^e- 
pore District. It is correct that Sodhi 
Khatris were one of the tribes that were 
questioned during the preparation of the 
riwaj-i-ain of tliat district, but the ques- 
tion of the right of reversioners to con- 
trol alienations of ancestral property 
does not appear to have been put to any 
tribe at all and therefore the riwaj-i-am 
being silent on the point cannot bo said 
to be of any help. The learned coun- 
sel for tlie respondents contended that as 
it was stated in the beginning that the 
Sodhi Khatris of the district were ques- 
tionod and as it was also mentioned in 
the preface that the Sodlii Khatris were 
governed by custom, it must he presumed 
that they were governed by all the inci- 
dents of what is known as " Punjab Ag- 
ricultural Custom. " The fact of the 
Sodhis being governed hy custom is based 
however apparently on two rulings alone. 
These rulings will be duly considered 
later. The fact that Sodhis were one of 
the tribes questioned does not appear to 
me to meet the situation when as a mat- 
ter of fact no inquiiT was made on this 
particular point from the tribe oon- 
corned. The learned counsel for the res- 
pondents was therefore constrained to 
rely on the oral evidence and on certain 
rulings. 

The oral evidence consists of five wit- 
nesses, Sodhis, who appeared and sta- 
ted that they were governed in matters 


of alienation of ancestral property by cus- 
tom and that such alienations could not 
be effected without valid necessity. They 
do not appear to he very clear as to 
what valid necessity was or what degree 
of reversioners could control the aliena. 
tions 

The age of the first witness Lachh- 
man Singli (P. W. 1) was 40. The age of 
the second witness Gurhachan Singh was 
26 ; the age of the tliird witness ahobher 
Lachhman Singh, was 40 ; the age of the 
fourth Havhans Singh was o2, and the 
age of Gurhaksh Singh was 2> years. The 
witnesses do not appear therefore to be 
necessarily men likely to know of the 
existence of any tribal custom, nor, with 
the exception of Gurhach in Singh, P. W. 
2, and Gurhakhsb Singh. P. W 5, are 
the men of particular status One and 
all however assert that the custom of the 
Sodhis is the same throughout the pro- 
vince and they make no distinction what- 
soever as to the custom of any particu- 
lar family. Not one of them is able to 
give any instance where tlie custom al- 
leged was successfully assorted Tlie oral 
evidence by itself is not, in my opioioa, 
sutficiont in the absence of any instances 
to establish the proposition alleged. 

There now remains only to consider 
the rulings relied on by the learned 
Counsel for tho respondents. These be- 
gin with 50 P R (l). In that case 
it was held that Sodhi Khatris belonging 
to a particular family, which had bad a 
somewhat peculiar career and which had 
acquired whole villages and adopted ac- 
cording to the ruling the rule of pri- 
mogeniture, had succeedeil in proving 
that alienations among them could not 
be effected without valid necessity. Se- 
veral members of the family and several 
old and disinterested persons of respect- 
ability appear to have supported the cus- 
tom alleged in that family. Upon that 
the learned Judges who decided that case 
held that it was established that alieoa- 
tions could not he effected without valid 
necessity among that group of boddi 
Khatris. As already stated the connexion 
of the present plaintiff with that farnuy 
is hy no means established. Even tf tue 
pedigree table alleged by ^anak Muasi 
were to be accepted, the 
not belong to that family at. all but is 
only remotely connected with it ^ 
cdllateral descended from one Pirtm, tne 
common ancestor. 
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Harnam Singh v. Mt. Bhagi (Skemp, J.) 


The next ruling relied upon was 84 
P B 1898 (2). Here the matter of cus- 
tom or Hindu law was not in issue so far 
as the Chief Court was concerned, but 
the learned counsel relics on the fact 
that Hindu law was not pleaded ori- 
ginally. This no doubt is so, but in the 
absence of anything more, it cannot be 
held to prove that the custom was so 
well known that it was not contested for 
that reason. One of the Judges who was 
a party to 84 P R 1898 (2) was also a 
party to the decision in 50 P R 1895 (l), 
and no doubt he interpreted the decision 
in 50 P R 1895 (1) to apply to all Sodhi 
Kba' vis of Feroi^epore. But ibis exten- 
sion does not seem to be warranted by 
tbe judgment itself. Slorcover that ruU 
ing was based on the fact that according 
to the then prevailing view tbe primary 
rule of decision was custom under the 
Punjab Laws Act. This view has since 
been o'ei ruled in 110 PE 1906 (3) and the 
overruled decision has been atlirmed by 
their Lordships of the Privy Council in 
45 Cal 4 )0 (4). These rulings do not 
therefore, in my opinion, prove the plain- 
tiff’s contention. 

The last ruling relied upon was 4 L L 
J 64 (5). Here it was held in a case 
which arose in the same family as that 
of 50 P R 1895 (l), that Hindu law did 
not apply to the family, following the 
ruling reported as 50 P R 1895 (l). This 
again, for reasons already stated, does 
not to iny mind help the plaintiff" at all. 
Moreover there are rulings. 43 P R 1911 
(6) and 35 I 0 471 (7), where Sodhis 
were not proved to follow custom in 
Ludhiana and fero/epore Histricts res- 
pectively. Tlie result is that I would 
hold, in disagreement with tbe trial 
jCourt, that the plaintiff on whom the 
|onu8 lay has failed to establish that the 
Sodhi Khalris of this family or tribe are 
not governed in matters of alienation by 
the principles of Punjab Customary Law. 
It is common ground that if Hindu law 


2. Harvans Siogli v. Harnam Sioah flSDS) 

P R 1898. ® ^ 

8. Dnyh Rom t. Sohel Sinffb, (1906) 110 P 
190Gt=81 PLR )907(P B)! 

4, Abdul Hupsaio Khan ?. Sona Doro. 1917 V 
10,306=45 lA 10=45 Osl 4 

6. Labh Singh v. Bur Chand Tulsi Ram 19 
Lah 122=-4 LLJ64. ' 
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applies the plaintiff has no case as Har- 
bans Singh, alienor, was separate and bad 
DO male issue. I would therefore accept 
the appeal and dismiss the plaintiff's 
suit. It is not necessary in this view’ to 
decide tbe iiuestion of consideration and 
necessity, but in view of all the circum- 
stances 1 would leave tbe parties to bear 
their own costs throughout. 

Tek Chand, J. — 1 agree. 

B.D/'R.K. Appeal allowed. 
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Tkk Chaxd .and Skemp. .JJ. 

Ilantani Si»ijh and others — Plaintiffs 
— Appellants. 

v. 

Mt. Bhagi and another — Defendants — 
Respondents. 

First Appeal No. 1762 of 1931. Deci- 
ded on 23rd January 1935, from decree 
of Senior Sub-Judge, Amritsar, D/- 1st 
August 1931. 

(a) Evidence — Admissibility - Entries in 
Pandas' books— No evidence as to by whom 
entries are made— Entries held inadmissible. 

Where in support of certain statement, 
entries in Pandas' books were relied on, but the 
person from whose custody the books wore pro- 
duced and his clerk were only witnesses exa- 
mioed aud neither of them wrote the entries 
nor knew as to by whom they wore written : 

Held: tbe entries wore inadmissible. 

[P 262 C 2]' 

(b) Marriage — Presumption. 

From long cohabitation the presumption of 
marriago can bo raised. [p 262 G 2] 

(c) Riwej-i am— Entry in, favouring adop- 
tion-Onuiol proving adoption invalid is on 
person challenging it. 

Where the Riwnj-i-am entry is in favour of a 
parijcular adoption being valid, the onus of 
proving that such an adoption is invalid is on 

PC 128 and 

1828 P C 294, Foil. [p 262 0 2 ; P 263 0 1] 

(d) Cuilom (Panjabi - Adoption-DhiUon 

i Tv*" Amristar District 

—Adoption of daughter's son is valid. 

Among Dhillon Jats of the Tarn TaranTabsil, 

son can bo 
Lah2lC,Dis«.»i,.;85 P R 
1907, 86 P B 1907 (S £) and 2 P IK B 1907. 

(P 262 C 1] 

Parish Chand, Pran Nath Mehta and 
Najnn — for Appellants. 

Nthal Singh— fot Respondents. 

Skemp, J. This appeal has arisen 

facts: Bhag Singh, 
a Dhillon Jat of Mauza Kaba Karyala. 
Tahsil Tarn Taran, gifted 7/8th8 of his 
land to Teja Singh, tbe gift being efifeoted 
by means of a mutation on 7th August 



262 Lahore Harxam Sixgh v. Mt. Bhagi (Skemp. J.) 193 $ 


1926. The gift was made to Teja Siogh as 
tlie adopted son of Bl^ag Singh. ]^hag 
Singh died on 29th ^larch 1929, and on 
22nd dope 1929 the mutation of the 
remainder of Bhag Singh’s property was 
effected in favour of Teja Singh. On 15th 
April 1930 the plaintiffs, the real brother 
and nephews of Bhag Singh, brought a 
suit alleging that Teja Singh was not the 
adopted son of Bhag Singh, but was the 
son of ODO Mt. Tabo, \^ho was the mis- 
tress and not the wife of Bhag Singh. 
They denied tlie factum of adoption, and 
they denied its validity if the jactum was 
proved. There was a further dispute on 
the point whether the land was ancestral, 
but it is now conceded that Bhag Singh s 


she would have lived with Bhag Siogh 
who is a lambardar and ao owner of a 
large area of laud. The defendants relied 
in this connexion on some documentary 
evidence They relied on certain extracts, 
from Pandas’ books from Hardwar, but^ 
after hearing arguments we are of opi-l 
nion that tliese particular entries are in-i 
admissible in evidence. Two witnesses 
were called, Ram Prasad, a semi-blind 
old man, aged 70, from whose custody the 
books were produced, and bis clerk Bal-; 
mokand. Neitlier of them wrote the' 
entries in question and neither of themi 
could say by whom they were writtenJ 
Ram Parshad himself said he never saw- 
Bhag Singh. 


land was ancestral. 

The Senior Subordinate Judge of 
Amritsar framed issues dealing with the 
following main points : (l)* Whether the 
suit was time-barred. (2). Whether Teja 
Singh was adopted by Bhag Singh, and 
(3). if so. ^Yhethe^ the adoption was valid. 
He found that the suit was within time 
as far as the gift was concerned but was 
barred in reference to the mutation. He 
further found that Mt. Taho was the wife 
,of Bhag Singh, that Bhag Singh had 
adopted Teja Singh and that the adoption 
was valid by custom among the Dhillon 
Jats of the Taro Taran Tabsil. He dis- 
missed the suit and the plaintiffs have 
[appealed. 

Three points have actually been argued 
before us : (Ih W'as Mt. Tabo-the wife of 
Bhag Singh ? (2). W as Teja Singh actually 
adopted by Bhag Singh? and (3). W'as the 
adoption valid by custom? On the first 
point the defendants produced a large 
number of witnesses who say that Mt. 
Tabo was left a widow, her husband 
Gajja Singh dying long ago. Buta (P. W^ 
2). one of the plaintiffs’ svitnesses, states 
that he died 50 years ago. The plaintiffs 
witnesses go on to say that after his 
death Mt. Tabo came to live in the house 
of Bhag Singh and bore him several 
children, four daughters and a son, who 
died in infancy. One of the daughters 
died, and the other three are Mt. Aso, 
Mt. Santo and Mt. Harnamo. Mt. Har- 
namo, the youngest, is the mother of Teja 
Singh. Some of the plaintiffs’ witnesses 
have stated that Mt. Tabo never lived m 
Bhag Singh’s house but he used to visit 
lier- But the fact of their having several 
children cannot be ignored and it is very 
improbable that if they wore not married 


It tlierefore appears that these parti- 
cular entries are inadmissible. But in 
the death certificate of Mt. Tabo, dated 
21st May 1914. she is described as 
the wife of Bhag Singh. Taking all the 
facts together and the presumption of 
marriage which arises from long cohabita- 
tion I would hold it proved that Mt. 
Tabo was the wife of Bhag Singh. (His 
Lordship then examinad the evidence on 
the factum of adoption and held that it 
was proved. The judgment proceeded.) 
On the third point, the validity of adop- 
tion, tlio riwaj-i-am of the Amritsar 


District is in favour of the respondents. 
This is so, both in the first riwaj-i-am of 
the year 1865 and the riwaj-i-am pre- 
pared at the last settlement of 1914. For 
the first riwaj-i-am, see Answer 14 of 
that document printed at pp. 86 and 87 
of the paper book. This recites that a 
male owner can adopt the son of any 
other Jat (except from the Bal sub-caste) 
without regard to collateralship, nearness 
or remoteness of relationship, and with- 
out regard to the boy being his daughter s 
son or otherwise. This document refers 
to the Dhillon got of the Jat caste in the 
Amritsar District. In Craik s Customary 
Law. 1914, the general custom is stated 
differently. Answer 86 says: A daughters 
or sister’s son is not eligible for adoption* 
except among Dhillon Jats of Tarn 
and Mughals of all the three tahsils. ihe 
parties here are Dhillon Jats of iarn 
Taran Tahsil and the riwaj-i-aro is in 
favour of the defendants. Hence accord- 
ing to the rulings of their Lordships of 
Privv Council. 45 P B 1917 (l) and 10 
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Lah S6 (2), the ooas is oq the plaintiffs 
to show that the adoption was invalid. 

To discharge this onus they have pro- 
duced a good deal of oral evidence. Thir- 
t-eeii Dhilloo Jats have come forward to 
say that among their got a daughter s son 
cannot be adopted and four of them are 
lambardars; on the other hand it is quite 
easy to produce interested testimony of 
this kind and not one of them has quoted 
any instances. The defendants have also 
produced a considerable number of oral 
witnesses and from their evidence the 
learned Senior Subordinate Judge has 
found that four instances are proved — 
see p. 43 of the paper book. The plain- 
tiffs also relied on certain judgments and 
have placed three copies on the record, 
but all three are instances not of adop- 
tion but of gift. Two of them (Civil 
Appeal 159 of 1899 and Civil Appeal 193 
of 1901 before the Divisional Judge of 
Amritsar) were considered in a Division 
Bench judgment of the Chief Court, 85 
F R 1907 (3). This found that among 
Dbillon Jats of the Tarn Taran Tahsii 
the validity of an adoption of a daugh- 
ter's son had been established. This 
judgment referred to two other cases 
which were subsequently printed, one as 
86 P R 1907 ( 4 ) and the other as 2 
P W R 1907 (5). In all these three Chief 
Court cases it was held that among Dhil- 
lon Jats of the Tarn Taran Tabsil a 
daughters's son could be adopted There 
are also two judgments on this record 
one of a Subordinate Judge, Amritsar, 
and one of the District Judge, Amritsar, 
in both of which the sams conclusion 
has been reached. 

We have also been referred to 128 I C 
310 (6) in which a Division Bench of the 
High Court held that among Dhillon Jats 
of the Amritsar Tahsii the adoption of a 
daughter's son was not permitted by 
custom. In this case no instances based 
on documents appear to have been cited; 
the judgment proceeds on the onus as 
laid down in the riwaj-i.am and de6ni, 
tely states that precedents of the neigh- 
bouring tabsil of Tarn Taran and the 

2. Vaishno Dilti v. Bamcshri, 1928 P C 294= 

« ^ ® ^ ^ 407=10 Lah 86 (P 0). 

3. Bohna v. Suodar Singh, (1907) 85 P R 1907 

Buta^ Singh v. Ramsingh. (1907) 86 P R 1907 

™7=S®P £ e'SoT.'"*”' ^ ^ ^ « 

0. AJalb Singh v. LaJ Singh, 1981 Lah 916=128 

I 0 810=31 P L R 632. 


neighbouring district of Hoshiarpur are 
not relevant. This case therefore is to 
be distinguished. For the above reasons 
I would reject the appeal with costs. 

Tek Chand, J.— I agree. 

K.S. Appeal rejected. 

A. I. R. 1936 Lahore 263 
•Jai Lal, J. 

Mangal and others — Defendants — 
Appellants. 

V. 

Hakivi Behari Laf — Plaintiff— Res- 
pondeot. 

Second Appeal No. 1388 of 1933, De- 
cided on 14th October 1935, from decree 
of Dist. Judge, Ambala, D/- 7tb March 
1913. 

Custom (Punjab) — Alianation — Cbanauli, 
Dist, Ambala — Non-proprietor can dispose 
house site. 

Ko custom exists in village Cbanauli, 
Tabsil Rupar, District Ambala, whereby the 
non-proprietors are precluded from disposing 
ol the sites of their houses. [P 264 0 ij 

Dwaraka, Nath Aggarual — for Appel- 
lants. 

Tek Chand — for Respondent. 

Judgment. — The dispute in this case 
is about the site of a bouse in village 
Cbanauli in the Tahsii of Rupar, District 
Ambala. The site is situated in the 
abadi of the village and a bouse stood on 
it previously. It was owned by one 
Banna, a Brahmin of the village, who 
admittedly was a non-proprietor, the 
appellants being the proprietors of the 
village. The respondent claims title to 
the site by virtue of two deeds of sale 
from Mt. Malan and Mt. Dwarki. Both 
these ladies are widows of oollaterals of 
Banna. It appears that at the time of 
the two sales some male collaterals of 
Banna also were alive who would have 
been entitled to inherit half the land 
sold with Mt. Malan and Mt. Dwarki 
respectively. Arjanand would have in- 
hented the land jointly with Mt. Malan. 
He, however, has died sonless. It is at 
the same time significant that none of 
these men have at any time objected to 
^e sale of the site by Mt. Malan and Mt 
Dwarki. The learned District Judge on 
the above facts has found that whereas 
Mt. Malan and Mt. Dwarki were admit- 
t^ly some of the oollaterals of Banna 
they passed a good title to their res- 
peotive vendees in the site, as presum. 
ably, ID his opinion, the only persons 
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who could object to sales by them were 
the remaining collaterals. The suit out 
of which this appeal has arisen was insti- 
tuted by tlie vendee of the site against 
the proprietors, the appellants. The suit 
was for p.-ssession. It was defended on 
various j-Tounds. The title of the plain- 
tiff Was denied: it was asserted that by 
custom tlie non-proprietors in this village 
were not entitled to sell the sites of their 
houses and that the defendants had been 
in adverse possession of the site for more 
than 12 years. .\ll tliese questions have 
been decided against the defendants by 
the Disirict Judge and on this appeal it 
is contended tliat they have all been 
wrongly decided. On the question of 
custom the appellants have secured a 
certificate from the learned District 
Judge under S 4 1, Punjab Courts Act. 

I have heard counsel at length and 
am of opinion that there is no ground for 
interfering with the decree of the learned 
District Judge. He has held that the 
title of the plaintiff in the land in dis. 
pule has been proved by virtue of the 
sales by Mt. Malan and Mt. Dwarki. The 
defendants as proprietors could only sue- 
ceed by proving that by custom the sales 
were invalid and, therefore, the land 
reverted to them. Tliis they have failed 
to prove according to the conclusion of 
the District Judge, wliichl shall examine 
presently. The District Judge also has 
held that tlie defendants have failed to 
prove their adverse possession of the 
land. This isatindmg of fact which cannot 
bo attacked in second appeal. This dis- 
poses of thequeslionof limitation as well. 
The real question that requires deter- 
'mination is whether the conclusion of 
Itlie District Judge l hat no custom exists 
lin this village wliereby the non-propriet- 
ors are preclud-’d from disposing of the 
sites of tlioir houses is erroneous. The 
present waiib ul-arz of the village admit- 
tedly contains no entry in favour of the 
defendant. appellants The previous wajib- 
ul-arz did. It may bo mentioned that 
the absence of the entry in the pre- 
sent wajib-ul-arz is probably due to the 
fact that in the current settlement no 
entries are made relating to the site of 
the village. The District Judge has 
staled that there have been twenty alien- 
ations of sites by non proprietors in this 
village, including three Court sales, and 
there has been absolutely no contest by 
the village proprietors. The appellants’ 


counsel has criticised all these instances 
in this Court but has admitted that there 
are certainly eleven instances of un- 
disputed alienations. With regard to 
the remainder alienations his criticism 
was that some of them were in favour of 
near relations by non-proprietors. 

With regard to the others iie contend- 
ed that the consideration was too small 
to draw the attention of the proprietors. 
If the respondent’s case had stood on 
the alienations of the latter description 
alone there would h ive been good ground 
for the appellants to contend that the 
custom propounded by the respondent 
has not been established. But as the 
learned District Judge says there are 
more than twenty alienations and not a 
single instance to the contrary has been 
quoted by the appellants. I am unable, 
under the circumstances, to hold that the 
District Judge has reached an erroneous 
conclusion. Gbanauli is describad as a 
fairly big village with a good number of 
shops. It is inhabited by different 
classes of persons so that the original 
tribal bond has been broken by the alien- 
ations that have taken place. I dismiss 
this appeal with costs. 

R.D./r.K. Appeal dismissed. 
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Daup Singh and Rangi Lal, JJ. 

Mohammad and auotho Convicts 
Appellants. 


Emperor— Opposite Party. 

Criminal Appeal No. 608 of 1935, De- 
sided on 24th July 1J35, from order of 
jess. Judge. Attock, D/- 30th April 193a. 

Confession— Person in authority— Accused 

nakins confession to servant of his lanalor 
—Servant held is a person in authority. 

Accused made coufosssioo to the servant of 
lis landlord. The landlord was a big zamindat 
ind bis servant bad considerable authority 
be village: 

Held : that the confession made to the sor* 
rant was not admissible in . 

5. 24, Evidence Act. because so';'"''’* ”“*.5 
•person in authority” : 14 P i? ogf 

JJali 21 c : 1933 Put 149 and 1929 q {] 

Amolak Bam Kapur-hr Appellants^ 

V. N. Sethi hr Governme7it Advocate 
‘or the Crown. 

Rangi Lal. J.— Four persons, nf^rnety 
Mohammad. Karam Illahi, Gbulara Mo- 
iiammad and Nur Khan were charged 
with the murder of one Sher Zaman. 1 
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first two have been convicted under 
S. 302, I. P. C., and the remaining two 
have been acquitted. Mohammad has 
been sentenced to death andKaram Ilabi 
to transportation for life. Tiiey have 
appealed through Lala Amolak Earn Ka. 
pur who has addressed us at great length 
on their behalf. Tlie case of Jlohammad 
is also before us for confirmation of the 
capital sontonce. The case for the prose- 
cution is l>riefly as follows. Mohammad 
accused liad a liaison withMt. Mulk Bano, 
wife of Sher Zumun deceased. Nur Khan 
is a brother of Mohammad : Ghulam 
Mohammad is a distant relation and 
Karam Illatii is a friend The deceased 
and his father had made complaints to 
Mohammad's fatlier about Mohammad's 
misconduct, with the result that Moham- 
mad was driven out of the village and 
went to live in village Btiagvi, ten miles 
away. A month later he sent a love 
message through Karam Ilahi who made 
use of one Mt. Hassao Jan for conveying 
it to Mt. Mulk Bano. This became known 
and Me. Hassan Jan aud Karam Ilahi 
both got into trouble. Some time later 
on the niglit between 2Gd and 3rd Octo- 
ber 1934, Sher Zaman was cruelly mur- 
dered when be was going from bis house 
in the village to iiis bahk. He received 
three incised wounds, two punctured 
wounds and u contused wound on the 
head, an incised wound Gi* s 1*'' on the 
neck and a stab wound in the abdomen. 
He was missed on the following day, but 
no search was made for him. On 4th 
Octohor 1934 his dead body was found in 
the dry bed of a stream and a report was 
made to the police at 11.30 a. m. It was 
stated therein that the four accused were 
suspected of the crime. A Head Consta- 
ble promptly came to the spot aud ar- 
rested Karnm Ilahi, Ghukm Mohammad 
and Nur Khan. Karam Ilahi produecd a 
shirt and a pair of trousers from his 
house and they were on examination 
found to he stained with human blood. 
Ghulam Mohammad produced a knife und 
two pieces of bamboo stick from a pond. 
They wore also found to be stained with 
bunoan blood. Mohammad was not found 
in t/ie village, but was arrested next morn- 
ing at Bbugvi. Ho was then wearing a 
shirt which was found to have human 
blood on it 

The proseoutioD evidence against the 
appellants can be classified and disousaed 
as under ; 


(1) The testimony of certain wajtakkar 
witnesses This has been disbelieved by 
the learned Sessions Judge and has not 
been relied on before us by the learned 
counsel for the Crown. It is therefore 
unnecessary to refer to it. 

(2) A tracker constable is said to have 
identified the fontpriuts found near the 
scene of the occurrence with the foot- 
prints of tlio four accused The prints 
were of shoes and the tracker was a con- 
stable. The learned Sessions Judge was, 
in my opinion, justified in holding that 
the track evidence was of very small 
value. 

(3) Extra judicial confessions said to 
have beau made by Mohammad to Sube- 
dar Alitnad Khan, P. SV 20, and to Aulia 
Khan, P. W. 16. Ahmad Khan stated 
that on tlie evening of 4th October 1914, 
he heard that Sher Zaman hud been 
murdered, that Mohammad was one of 
the four culprits named, that on the fol- 
lowing morning be sent for Mohammad 
and questioned him about the matter, 
that the latter confessed after a little 
hesitation that he, Karam Ilahi, Ghulam 
Mohammad and Nur Khan, hud murdered 
Sher Zaman, that on hearing this confes- 
sion the witness made over Mohammad 
to Aulia Khan and Fazl Cbaukidar aud 
himself went to village Naka, one mile 
away and brought the Assistant Sub. Ins- 
peclor and made over the accused to him. 
Aulia Khan stated that Mohammad con- 
fessed in the same teruis to him and 
Fazal, after he hud been placed in their 
custody by Subedar Ahmad Khan. He 
however contradicted Subedar Ahmad 
Klian oo an important point. Accordiog 
to him, the accused remained in his cus- 
tody from the morning of &th October 
l.i34 to the morning of 6th October 1934 
when the Assistant Sub. Inspector came 
and took charge of the accused. It has 
however been proved by unimpeachable 
evidence tliat Mohammad was arrested 
by tlie Assistant Suh.Inspecior on the 
morningof 5th October 19^4. The dead 
body of Sher Zaman was uot found till 
4tb October 1934 aud it cauuot tlierefore 
be said that Aulia Khan was under any 
mistake when he made the above state, 
rnent. He has, in my opinion, clearly 
told a lie and bis statement in regard 
to the confession said to have been 
made to him cannot, therefore, be relied 
on with couBdenoo. Fazal was not pro- 
duced by the prosecution. Ahmad Khan 
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admitted that before Mohammad con- 
fessed to him be was told that if he told 
the truth, it would be to his advantage. 

This was clearly an inducement and 
the point that arises for consideration is 
whether it proceeded from a person in 
authority. Ahmad Khan is a retired Sube- 
dar and is the agent of Sardar Moham- 
mad Akbar Khan, who is apparently a 
big landlord in the village. Mohammad 
accused is a tenant of Sardar Mohammad 
Akbar Khan. It is, therefore, beyond 
dispute that Ahmad Khan held a position 
of considerable authority in the village 
which is in no way inferior to that of a 
Zaildar. There are several cases in which 
it has been held that a Zaildar is a per. 
son in authority within the meaning of 
S- 21. Evidence Act : vide inter alia 11 
P R 1911 Cr (1) and 31 1 C t;i2 (2). In 
12 Pat 211 (3) and 1929 Oudh 272 (l). 
the manager of a big estate was held to 
be a person in authority. The learned 
counsel for the Crown doubts the cor- 
rectness of these rulings and contends 
that a Zaildar or a person bolding a 
similar position can be said to be a per- 
son in authority, only if the police is 
close by and that person can be said to 
be an agent of the police. I am not 
prepared to give such a restricted mean- 
ing to the expression 'person in authority’ 
as used in S. 21, Evidence Act, and to 
dissent from the rulings referred to 
above. Anyhow, I am not satisfied in 
this case that the Sub Inspector was far 
away when the confession is said to have 
been made. It is alleged that he was at 
village Naka which is about a mile from 
Bhagv) when Ahmad Khan came and in- 
formed him about the confession. It 
has not been explained why he stayed at 
Kaka. The investigating officer at Dhok 
Silo, where the crime was committed, 
must have issued orders on 1th October 
1931 for the arrest of Mohammad at 
Bbagvi. Taking all these facts into con- 
sideration, I am of opinion that the con- 
fession is inadmissible under S. 21, Evi- 
deuce Act. 

1 KuUb Ali V. Emperor, (I'Jll) 14 P R 1911 Cr 
= 12 I C 973=12 Cr L J 597. 

^ Karamsincb v. Emperor, 1916 L.-kh 216=3* 
I C 6^2=17 Cr L J 226=153 P L R 1916. 

Smtokhi Beldar V. Emperor. 1933 Pat 149— 
1933 Cr C 40 j=u 2 I C 474=34 Cr L J 349= 
12 Pat 241=14 P L T 82 (S B). 

4. Taule w Emperor. 1929 Oadh 2^=1929 Cr C 
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( 4 ) It is alleged that before the arrival 
of the police in village Dhok Silo the re. 
maining three accused had confessed to 
Mohammad Khan Zaildar. His evidence 
on this point is as follows : 

Id consequence of some information obtained 
from him (Ham Dio), I went to Dhok Silo. 

I called Ghulam Mohammad. Nur Khan and 
Kararn II, ibi accuse 1. On ray inquiry, all the 
three accused confessed separately before me 
that they bad committed the murder along 
with Mohammad accused and that they also 
admitted that they had thrown the dead body 
into the kas Chiranwala. . , . I did not tell the 
accused that the police would torraent them 
and SO they should tell the truth. I did not 
threaten the accused when questioning them. 

I told the a:cusel, however, that one of them 
might possibly gain advantage if they all con- 
fessed. We have to say so in order to get some- 
thing out of them. No one else was present 
when the confessions were made to me. 

If it is believed that the witness has 
given a true account of what happened, 
it is somewhat doubtful whether he can 
be said to have given each of the accused 
such an inducement as would give him 
grounds v^liich would appear to him rea- 
sonable for supposing that by making the 
confession he would gain any advantage 
or avoid any evil of a temporal nature in 
reference to the proceedings against him. 
I am, however, of opinion that the state- 
ment is much too vague and it would be 
unsafe to rely on it in proof of au extra 
judicial confession. It is by no moans 
certain that the witness has stated ex- 
actly what he said to the accused and 
what each accused said to him. It is 
not known in what order each accused 
spoke and whether each of them made 
an independent statement or not. It 
does not appear how the murder was 
committed and what part each accused 
took in the commission of the crime. 

( 5 ) The recovery of a blood-stained 
shirt from the person of Mohammad is 
certainly an incriminating circumstance 
but is of little value by itself. 

(6) The recovery of blood-stained gar- 
ments from the possession of Karam 
Ilahi also tends to iocriminate him. ouc 
cannot by itself be the basis of a con- 

It has been established by satisfac- 
tory evidence that Mohammad had a 
liaison with Mt. Mulk Bano and thus had 
a motive for killing Slier Zaman. iUe 
other accused had no such motive. 

The above discussion makes it cie 

that if the confessions are excluded, the 

remaining evidence is by no means sum- 
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cient to support the couvictioos. It is 
not clear bow the learned Sessions Judge 
distinguished the case of Gukm Moham- 
mad from that of Karara Ilahi if bo be- 
lieved the confessions to be true. The 
accused merely denied the charge and 
produced no defence. For the reasons 
given above. I am of opinion that the 
case against the appellants has not been 
proved beyond doubt. I would there- 
fore give them the benefit of the doubt 
and acquit them. 

Dalip Singh, J.— I agree. 

B.D./R.K. Accused acquitted. 

A. I. R. 1936 Lahore 267 
Bhide and Currie, JJ. 

Bahadur Khan and o/7icr5— -Defen- 
dants — Appellants. 

V. 

Kundan Lal — Plaintiff — Respondent. 

Second Appeal No. 1791 of 1926, De. 
cided on 14th October 1935, from decreo 
of Dist. Judge, Eoshiarpur, D/- 14tb 
January 1926. 

(») Cuttom (Punjab) — Alienation— Village 
Basi Kalan, Hothiarpur District— Non-pro- 
prietori can tell or mortgage their houies. 

Ghair maliks of Dasi Kalao of District Hosht- 
arpur have power to mortgage and sell their 
houses. [P 267 C 2] 

(b) Custom (Punjab)— Alienation — Town — 
Distinguishing features of town from village, 
explained. 

Where a certain place is occupied by a hetero- 
geneous population with a preponderance of non- 
agriculturists and the cnlturable area is verv 
small and there are two regular bazars with 
many shops and there is a hospital, schools for 
boys and girls, a post office, such place is a town 
tSo ’'illago : 1921 Lah 121 and 1920 Lah 
888. Ref. [P 208 C 1] 

Shuja.ud.Din and Mohamviad Amin 
Khan — for Appellants. 

J. N. Aggarwal and AI.C. Sud~lox 
Respondent. 

Bhide, J. This second appeal arises 
out of a suit for possession of a house 
situate at Basi Kalan in the Eoshiarpur 
district. Plaintifif alleged that the house 
had been sold to him by one Bhulla by a 
deed dated 2nd November 1921, but that 
he had been dispossessed by the defen- 
dants. The defendants pleaded that 
Bhulla was a non-proprietor and had no 
right to sell the site of the house and 
that the plaintiff had in fact never cot 
possession of the house. The issues framed 
were as follows : 


1. Was Bhulla (deceased) an owner of 
the property in dispute? O. P. on the 
plaintiff. 

2. If Bhulla (deceased) was a ghair 
malik, have the ghair maliks of Basi Kalan 
power to mortgage and sell their houses ? 
O. P. on plaintiff. 

3. To what relief is the plaintiff en- 
titled ? 0. P. on plaintiff. 

The case was fought out as a test case 
and a mass of oral and documentary 
evidence was produced in Court as well 
as before a commissioner, who was or- 
dered to make a local inquiry. The trial 
Court eventually decided the issues in 
favour of the plaintiff and the decision 
was confirmed on appeal by the learned 
District Judge. From this decision the 
present appeal has been preferred by the 
defendants on a certificate granted by the 
learned District Judge on the question of 
custom involved in issue 2. The learned 
counsel for the appellants raised certain 
preliminary objections, viz., that tbe 
learned District Judge bad relied on cer- 
tain documents which were not on the 
record, that tbe inquiry before tbe local 
commissioner was irregular and that a 
material issue with respect to the defen- 
dants’ alternative plea as regards the 
abandonment of tbe house by Bhulla had 
not been framed. The learned counsel 
was however unable to say what docu- 
ments relied on by the District Judge 
were not on the record. As regards the 
local inquiry all that the learned counsel 
bad to urge was that tbe local commis- 
sioner had nob sent up a proper report 
and that certain documents produced be- 
fore the local commissioner could not be 
properly treated as evidence in the case. 
Bub here too he was unable to say which 
evidence produced before tbe local com- 
missioner had been relied upon by the 
Court and materially affects tbe decision. 
As regards abandonment,” the plea was 
apparently never seriously pressed aud 
the point does nob appear to have been 
argued before tbe learned District Judge. 
Jf the appellants had attached anyimpor- 
tance to this plea, they would certainly 
not have failed to get an issue framed on 
this point, when they were treating this 
(»se as a test case,” and making every 
effort to defeat the plaintiff ’s claim. I 

see therefore no force in any of the pra- 

hminary objections. On the merits, the 
learned District Judge has found that (i) 
the defendants were estopped from chaU 
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leuging the ri^ht of Bhulla to alienate 
the house ; (ii) that Biisi Kalan was a 
town and tliere was no restriction on the 
power of non-proprietors toahenate their 
houses and (iii) last by that even if Basi 
Kalan were to be considered to bo a vil- 
laj^e, the defendants had failed to prove 
any custom, rustraininst non- proprietors 
from selling tlie sites of liouses occupied 
by them. 

Tlie learned District Jud^e hasdealt 
with all these points in the course of an 
elaborate judgment but it seems to me 
that point 2 is perfectly clear and this 
appeal must fail on that point alone. The 
learned District Judge’s linding that Basi 
Kalan is a town is based on a number of 
facts found by him, whicli cannot be 
challenged in this second appeal, e. g., 
that Basi Kalan is occupied by a hetero- 
geneous population with a preponderance 
of nOD-agriculturists, that the culturable 
area is only about 639 kanals, that Ihei'e 
are two regular bazars with about 
220 shops, that there is a hospital, 
schools for boys and girls, a post-otiice 
and so forth. It is not easy to give any 
precise dehnition of a town, but as 
pointed out in 62 I C 808 (1), and -55 I C 
o20 (2). the presence of a substantial 
market and the avocations of the bulk 
of the population are usually attached 
considerable importance in determining 
whether a place is a town or a village, in 
view of the facts found by the learned 
District Judge 1 do not lliink his conclu- 
sion that Bassi Kalan is a ‘town’ can be 
said to bo vitiated by any error of law, 
and the linding must, therefore, be ac- 
ceptod as final for the purposes of this 
appeal. If Bassai Kalan is a town there 
can be no presumption as to the existence 
of any such custom as is alleged by the 
appclliinls. Not only this, but the wajib- 
ul-arz of the village also seems to be 
against them. Para. 19 of the wajib.ul- 
arz of 19U8 (p. 449 of the tjped reeord) 
reads as follows ; 

Tliere is no miscellaneous income in this 
village. Though this village is owned by us on 
behalf of Khan and others, proprietors, shown 
at No. 5 of the Tanj papers yet every proprietor 
and non-proprietor living in this village is the 
owner of his hou'o. There is no income on 
account of rent of houses or miscellaneous 
income from anybody. 


1 . Mansa Ram v. Joti, 1921 Lah 121— C2 1C 

809. 

2. Shankar l,)a9 V. Matbra Das, 1920 Lah 389— 

55 I C 520=50 P L R 1920. 


The learned Counsel urged that this 
provision only meant that the non-pro- 
prietors were owners of the materials of 
the houses occupied by them. But this 
interpretation seems to be clearly opposed 
to its plain language. The word used in 
the provision is ‘raakan’ and not 'malba' 
and both the proprietors and non-pro- 
prietors have been put on the same foot- 
ing as regards the ownership of their 
houses. The provision clearly appears to 
mo to mean that although the town is 
owned by the defendants, they have no 
longer any interest in the houses occupied 
by the non-proprietors and they derived 
no kind of benefit or income therefrom. 
The learned Counsel also referred to 
certain agreements taken by the defen- 
dants from certain non-proprietors at 
the time of occupation of vacant sites. 
But tKese appear to bo clearly in the 
nature of exceptions wheu the defendants 
have sought to protect their rights for 
the future by taking special agreements. 
If there was any general custom in the 
village restricting the powers of the non- 
proprietors to alienate their houses, there 
would have been no necessity to take 
tlicso agreements at all. In view of the 
above facts this appeal must, I think, 
fail and I would accordingly dismiss it 
with costs. 

Currie, J. — I agree. 

B.D,/rk. Appeal dismissed. 
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Coldstream and Jai Lal, JJ. 

Peoples Bank of Northern India, Ltd. 
— PlaiotilT — .Appellant. 

V. 

Ilaraopal and others — Defendants 
Respondents. 

First Appeal No. 400 of 1933, Decided 
on 4tli April 1936, from decree of Senior 
Sub-Judge, Gujrat, D - 28th November 
1U32 

(a) Principal and Agent— Duties and liabili- 
itti of agent — Director of ban^ acting 
agent— Suit against him is governed by 
Art 90, Lim. Act. 

Where director of a bauk acted in ft transac- 
tion as an agent of the bank, Iho suit against 
him IS a suit by a principal against an agent to 
which Art. 00 applies : 1923 Lah 68; 1027 Lah 
433, Dissent.; 1924 Lah 436, Foil; Cauhw dxs- 
cussed. [P20<J01J 

(bl Master and Servant Master's liability 

-Master, as agent of bank supporting 
vanfs loan application fraudulently koan 

was in reality for benefit of master's firm 
Servant becoming bankrupt and unable U pay 
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1o»n— M^iter held liable for payment due to 
his own fraud. 

A* was muQiin of H, a director of a baok. K's 
applicnion for loan from bauk was supported by 
statement as to his business and property known 
by H to bo untrue and that the loan was in rea- 
lity taken for the benefit of H*s firm and the 
receipt of the money was entered in firm's books. 
The bank sued K for monoy but be had been ad- 
judicated a bankrupt duriog the pendency of 
the suit : 

Held: that H had acted disbouestly in sane* 
iiontni* K*s application for loan and was liable 
for a fraud committed by him. [P 271 C l] 

(e| Lesel representative ^ Liability of~ 
Remedy for wrongful act. which is not mere 
tort but breach of quasi contract, done by de- 
ceased person — Property misappropriated by 
deceased and added lo Kis own — Suit against 
his legal representative held competent— 
S. 306, Succession Act, applies. 

A remedy for a wrongful act, which is not a 
mere tort but a breach of a quasi contract, done 
by a deceased person, can be pursued against his 
legal repreienfatives where property belonging 
to another person has been appropriated by the 
deceased and added to bis estate. Such an ac- 
tion is not one excluded bv S. 306. Saccesnioii 
Act : 17 C TV' .Y 5 Btl. cn . " [P 271 C l] 

Daulat Kam aod Basant Krishna — for 
Appellant. 

Chaman Lai Dewan and Jagan Nath 
Talwar for Baijnath and Kidar Nath — 
for Bespondeots. 

Coldstream. J.— The suit from which 
this appeal arises was instituted on 12th 
March 1932 by the Peoples Bank of Nor- 

them India against Muhammad AH and 

Har Gopal w’ho were members of the 
Local Board of the Bank at Gujrat, 
Muhammad Ali being Chairman of the 
Board, to recover Rs. 6,000 with interest 
from the defendants as damages for loss 
suffered on account of their negligeoce 
and fraud in sanctioningaloanof Rs. 5,000 
ostensibly in favour of one Karam Singh 
on 2lst January 1927. The plaintiff’s 
case was that Karam Singh who was im- 
pleaded as a defendant pro forma was at 
the time Munim of the 6rm of Gur Sahai- 
Dhere Shah of which Har Gopal was a 
member, that his application for the loan 
was supported by statements as to his 
business and property khown by the other 
defendants to be untrue, and that the 
loan was in reality taken for the beneBt 

of Har Gopal’sfirm. The Bank had sued 
Karm Singh and obtained a decree for 
iw- 6,026 against him on the basis of a 
p^romissory note undertaking to repav 
Es. 5,000 with interest at 9 per cent, but 
Karm Singh bad been adjudicated a bank 
rupt during the suit and all that could’ 


be recovered was Rs. 226-6-9. The Sub- 
Judge, 1st class, who tried the suit found 
it proved that Har Gopal had committed 
a fraud as alleged, but dismissed the suit 
holdiog that it was barred by limitation, 
the case being governed in his opinion by 
Art. 36, Lim. Act. The Bank hasappealed. 
Har Gopal died pending the appeal and 
his two sons have been impleaded as his 
representatives. The hrst ground of ap- 
peal taken in tho metnoranduin has not 
been pressed beforeusand the only points 
for decision by us are whether the suit is 
barred by limitation, whether Har Gopal 
acted fraudulently and negligently as aU 
leged by the plaintiff and whether a de- 
cree can be passed executable against tlie 
estate of Har Gopal in possession of his 
sons. 


in 


applying Art. ob, Lum. Act. tuc 
learned Sub. Judge has relied upon 71 I C 
899 (1) which was followed in 8 Lab 167 
(2). Neither of these decisions related to 
a suit, the decreeappealed against in each 
case having been passed in proceedings 
upon an application under S. 235, Indian 
Companies Act. In both these cases it 
was held by this Court that an applica- 
tion to recover compensation from an ex- 
director of a company in respect of an 
alleged act of misfeasance or breach of 

trust was governed by Art. 36. Sob. l.Lim. 
Act. A case on all fours with the present 
one is 5 Lab 27 (3). That was an appeal 
against a decree passed in a suit brought 
by the Bharat National Bank against 
the Chairman of its local directorate in 
Hoshiarpur to recover advances made in 
bad faith. It was held that in each case 
It IS a question of faePas to whether the 
director whose acts are brought into 
question was in the circumstances of that 
particular case, in the position of a trus. 
t^se. a partner or an agent to the com. 

of share-holders • 
the Court 

the defendant in acting as the Chairman 

?/r Directors, was, so 

h« L ik® respect of which 

he had been sued, acting as agent to the 

mnk, the provisions Art. 90, Lim. Act 


SfiSyf 1923 Lah 

2. Bhim Singh v. Official liquidator. Union Bank- 
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It was remarlied by the learned Judges 
that the only question argued in the 
Bank of Multan case (1) which had been 
referred to in argument was whether 
Art. 36 or S. 10 applied. Fforde, J., who 
delivered the judgment was party to 
the later judgment in S Lull 167 (2). In 
deciding in that judgment that an appli. 
cation under S. 235 was barred under 
Art. 36, Lim. Act. ho distinguished the 
Bharat National Bank case (3) from the 
Multan Bank case (1) on the ground that 
the latter was anapplicationunderS. 235, 
Companies Act, and the former a suit by 
a principal against an agent, and observed 
that the question of limitation governing 
an application under S. 235, Companies 
Act, bad not been fully dealt with in the 
Bharat National Bank case (3). In con- 
curring with Fforde, J., Harrison, J., add- 
ed that the application disclosed nothing 
beyond misfeasance, malfeasance and 
non-feasance and that the liquidator had 
so defined and limited his position as to 
make it impossible to substantiate the 
contention that the application would be 
governed by any -Article other than 
Art. 36. 

The view adopted by this Court in 71 
I C 899 (1) and in 8 Lah 167 (2), that an 
application under S. 235, Companies Act, 
isgoverned by Art. 36, wasdissented from 
by the Bombay High Court in 54 Bom 
226 (4). Marten, C. J., and Patkar, J., in 
separate judgments held, in agreement 
with the Allahabad Court’s judgment in 
47 All 669 (5). that a misfeasance appli- 
cation under S. 235, Companies Act, was 
governed by. Art. 120, Lim. Act, as the 
claim made was not one independent of 
contract, to which Art. 36 would apply, 
and as Arts. 115 and 116 would not 
apply where there was no specific breach 
of a specific contract made by one or 
more individuals with the person making 
the claim The applicability of Art. 90 
was Dot considered. 

The Allahabad Court also declined to 
follow the.Vttf/anBanfc cased) and Bhim 
Smgh's case {2) OD this point when the 
questions what articles of the Limitation 
Act governed applications under S. 23o, 
Companies Act. and from what date in such 


4 . 


GoviQd Narayao v. Bangnatb Gopsl. 1930 
Bom 572=127 1 C 305=54 Bom 226-32 Bom 
L K *23‘2 

In the matter of the Uoioo Bank. Allahabad, 
lOirA^l 510-88 IC 785-47 All 660-23 
A L J 4 < 3. 


cases the limitation would run, came be* 
fore a Full Dench in 1933 All 789 (6). 
Previous decisions of the Court had been 
that a misfeasance application under 
S. 235, Companies Act, was governed -by 
Art. 120. Mukerjee, J., adhered to the 
view that the only article applicable 
was that article, and was of opinion that 
limitation would start from the winding up 
order. The conclusion reached by Sulai. 
man, C. J., with whom King, J.. con- 
curred, was that an application under 
S. 235, Companies Act, would be govern- 
ed by that article of the Limitation Act 
which would be appropriate according to 
the relief sought bad the application 
been a suit brought for seeking the same 
relief on behalf of the company, and that 
the starting point for limitation would 
vary with the particular article which 
applied to the facts of the case. The judg- 
ments of the different High Courts on the 
questioD, what article of the Limitation 
Act governed misfeasance applications, 
were reviewed in 1933 by the Judicial 
Commisssoner of Sind in 1933 Sind 103 
(7). His view was that Art. 36 could 
not apply to such an application, the 
misfeasance not being independent of 
contract and that Art. 115 was appli- 
cable to the facts of the particular case 
before him. I have referred to all these 
judgments because they are of interest as 
showingthattheviewtaken in theMullan 
Bank case (l) and Bhim Singh's case (2) 
on which the learned Subordinate Judge 
has relied has been rejected by other 
High Courts as authority for any other 
proposition than that where limitation 
for an application under S. 235, Com- 
panies Act. begins to run from the time 
when the right to sueaccrues. it wiUrnn 
from the time of the malfeasance. 

It appears to me clear from the word- 
ing itself of sub-s. (3) of S. 235. Com- 
panics Act that it cannot be laid down 
that any particular Article of the Lami- 
tation Act. will apply to all, applications 

under the section. 

Sulaiman. C. J. in 1933 AU th® 

application might ask for a relief, which, 
bad it been a suit, would have been go - 
erned by Art. 90 or Art. 115 or ’ 

if no special Article was applicable, 4>y 


or 


Sk. V. S,.d 
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Article 120. The Divisioo Bench judg. 
ment in 5 Lab 27 (3) has not been over- 
ruled by this Court so far as I am aware, 
jin my opinion it applies fully in the 
Icircumstances of this case. In the pre- 
Isent case there can be no doubt, in my 
opinion, that Hargopal acted in the 
transaction, under consideration as an 
agent of the Bank. Tbe'suit against him 
was a suit by a principal against an 
agent to which Art. 90, Lim. .\ct, applied 
and was, therefore, not barred by time. 
That Har Gopal acted dishonestly in 
sanctioning Karam Singh's application 
jfor the loan is proved beyond any doubt 
by the evidence in the case which makes 
it clear that the application was pre- 
j'sented in bad faith by Karam Singh who 
'was munim of Har Gopal’s firm Gur 
Sabai-Dhera Shah fGur Sahai is Har 
Gopal's brother and Dhera Shah was his 
father) and took the money for the firm 
'with the connivance of Har Gopal. The 
application form misrepresented the 
applicant’s circumstances to the know- 
ledge of Har Gopal. The plea that the 
loan was sanctioned upon a recommend- 
atioD by the Local Manager was false. 
Karam Singh in his iawab-i-dawa stated 
that the receipt of the money was en- 
tered in the firm’s books. The firm ad- 
mittedly kept the usual account books 
land they were with the firm. The 
account books have been withheld. 

It is contended on behalf of Har 
Gopal’s son that the principle aclio per 
sonalis moritur cum persona precludes 
the survival of the right to sue against 
them. There is, however, no doubt that 
a remedy for a wrongful act which was 
not a mere tort but a breach of a quasi 
contract, done by a deceased person, can 
be pursued against his legal represen- 
tatives where property belonging to ano- 
ther person has been appropriated by 

excluded by S. 306, Succession Act The 
money ostensibly lent to Karam Singh 
was added to Har Gopal’s joint family 
estate and is recoverable therefrom For 
these reasons I would accept this appeal 
80 far as Har Gopal’s representatives are 
concerned and, setting aside the judg- 
meat appealed against, grant the appel 
lant a decree for Rs. 5,260 and costs 

6. Kumeds Oharan Bala v. Asutosh Ohatto- 
Psdaya, (1918) 17 0 W N 6^18 1 o 749 
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throughout executable against tbe estate 
of Har Gopal iu tbe possession of his 

SODS. 

Jai Lai, J. — I agree. 

B.w./v.v. Appeal accepted. 
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Coldstream and Jai Lal, JJ. 

Peoples Bank of Northern India, Ltd, 
— Plaintiff — Appellant. 

v. 

Ear Gopal and others — Defendants — 
Bespondeuts. 

Second Appeal No. 1489 of 1933, De- 
cided on 20tb May 1935, from decree of 
Dist. Judge, Gujranwala, D/. 12tb June 
1933. 

❖ (a) Company— Directors— Suit against — 
Loss caused by wilful breach of their obliga- 
tion— Art. 90 and not Art. 36, Lim. Act, 
applies. 

Where conduct oI the directors of a bank is 
such as to render them liable to tbe amount 
lost by tbe bank owing to wilful breach of their 
obligation as directors. Art. 90 and not Art 36 
^plies: 1936 Lah 267, Foil.-, 1927 Lah 483 , 
Dissent. 272 0 1] 

❖ (b) Tort— Death of tort feasor— Right to 
prosecute action survives— Onus lies on per- 
son to prove exception to above rule. 

The general rule Is that a right to prosecute 

an action survives and it is for the person claim-' 
log esempiion from this rule to show that his 
case falls within the exception (action against' 
directors for loss caused by breach of their ob- ' 
ligation survivesl : 1986 Lah 268; 81 Cat 998 - 
and 1927 Caf 277, Poll. Jp 278 0 Ij ' 

❖ (c) Company-Directors-Loss caused for 

loan by directora tainted with dishonestv— 
Directors are liable for it. ^ 

Where the debtor does not pay his debt, and . 
iLVik'* dishonesty of the direc- 

£ A«Sf responsible for 

the debt, which is found to be bad. fP 278 C 1 21 

Coldstream, J.— The suit out of which 

instituted by the 
Peoples Bank of Northern India to re. 
coyer a sum of Bs. 2,143-13.1 from Fateh 

r 1 promissory note for, 

1,600 executed by him in favour of 
the Bank. It was alleged by the Bank 
that msauottoning the loan the local di- 
reotow of the Gujrat branch of the Bank 
namely, Har Gopal, Muhammad Aii and 
Gian Ohand, had acted dishonestly and 
these perwos were impleaded with Fateh 
AU as defendants. Muhammad Ali and 
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Gian Chand (lid not contest tliesuifc. Fuleh 
Ali admitted his liability for the debt. 
Tite Subordinate Judi^e, 2nd class, passed 
a decree against Fateh Ali for Kupees 
2, M3 13 1 with costs lie dismissed the 
suit ajiainst tlie local s'livcctors, as barred 
by time, lidding that the Article of the 
Limitation Act applicable was Art. 36. As 
rei’ar<ls the conduct of the directors, he 
found it proved that they had been quilty 
of neglect l)ut had not been so wilfully 
negligent or frau<lulent as to bo person- 
ally liable for Fateh All’s debt. The Bank 
appealed to the District diidqe of Gujrat 
against the Sub .rdinate Judge’s decision 
regarding limitation and the liability of 
the local directors. The learned District 
Judge agreed with the trial Court in bidd- 
ing that tlio suit was one governed by 
Art. 36,Lim. Act, following 8Lahl67 (l), 
and dismissed rhe appeal. At the same 
time he recorded a finding that all three 
local directors were OMually guilty of wil- 
ful oegligen'e, remarking that if the suit 
against them Imd been within time, he 
would certainly have hold them jointly 
and severally liable for the loss suffered 
by the Bank. 

The Bank has now como to this Court 
on second appeal and it is contended be- 
fore us that the District Judge’s decision 
on the point of limitation isincorrect, the 
Article of the Limitation Act. applicable 
being Art 90 as was recently held by this 
Court in Civil Appeal No. 400 of 1933 
(2). That judgment decided another ap- 
peal by the Peoples Bank of India in a 
case in which the Bink had sought to re- 
cover from Har Gopalthe present respon- 
dent the amount of a loan which, accord- 
ing to the Bank had l>oen dishonesily sanc- 
tioned by him and the other local directors 
of the Gujrat Branch of the Bank. The 
(juestion what article of the Limitation Act 
i\vould govern a suit of that kind was 
considered by the pn‘sent Bench and the 
judgment set forth our reasons for hold- 
ing that tlie proper article to apply 
would he Art. 90. There is nothing in 
the circumstances of the present case to 
distinguish it, so far as the question of 
ilimitation is concerned, from the case 
there dealt with. I would accordingly 
reverse the decision of the District Judge 
on this point and hold that this suit was 

1 Phim Smpb v. Natb, 1027 Lib 

43S=100 I C 907=S Lab 1C7, 

2. Peoples Bank of Noribern India v Har Go- 
pal, since reported in 1036 Lab 268. 


within time, the misconduct itself com- 
plained of having occurred within three 
years of the institution of the suit. 


The finding by the District Judge, that 
the conduct of the three local directors 
was such ai to render them liable bo Iho 
amount lost by the Bank, owing to the 
wilful breach of^heir obligation as direc- 
tors, was justified by the evidence. My 
conclusion is that the suit should have 
been decreed against tlie three directors, 
it not being shown that the Bank could 
have decreased their loss by some action 
which they ought to have taken, hut did 
Dot take L. Har Gopal is dead and hU 
two sons have been impleaded as his 
legal representatives. The iiuestion now 
to be decided is whether a decroe can be 
passed against them. It is contended on 
their behalf that the *ause of action in 
this case having been against Har Gopal 
personally does not survive against bis 
representatives on the principle aclio 
personalis inorilur cum persona. Eeli- 
anco is placed on a number of rulings in 
which Indian Courts have applied this 
principle to cases not on all fours with 
the present one. 


In Civil Af peal No. 400 of 1933 (2). to 
which reference has been made above, 
it was pointed out that a remedy for a 
wrongful act which was not a mere tort 
bub a breach of a quasi. contractual obli- 
gatiou committed by a deceased person 
can be pursued against his legal repre- 
sentative where property belonging to 
another person has been appropriated 
and added to his estate. In the present 
case it is not established tliat the money 
lost to the Bank was appropriated by 
Har Gopal, but I do not think that this 
fact affects the question of abatement m 
this case. S. 306, Succession Act, ex- 
pressly provides that rights to prosecute 
all actions survive against the executors 
and administrators of a person against 
whom the rights existed except causes ot 
action for defamation, assault as detinefl 
in the Penal Code, or other personal m- 

iuries not causing the death of the per- 
son. or where, after the death of the 
party, the relief sought could not he en- 
joyed or the granting of it , 

nugatory. It may properly be assum^ 
that the liability of legal "Presen at vm 
who are not executors or a<imimstrat^or8 
is the same. This was the view aken ^ya 
Full Bench of the Calcutta Court m 310ai 
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993 (3) 'Vbere they were dealiog with the 
question whether a suit for oialicious 
prosecution abated with the death of the 
plaintiff or could be continued by his 
heirs who bad not taken out administra- 
tion to his estate. In the course of his 
judgment Maclean, C. J., remarked : 

We have been referred to varions authorities 
in the Court; of England upon the question 

l-ut it seems unnccessarT to go into those 

<;a$cs beoanse the law in India has been codihed 
by S. Probate .and Administration Act 
fuow 5. SOu, Succession Act). 

It is true that the words “or other 
personal injuries " have been read by 
some of the Indian Courts to include in- 
juries such as malicious prosecution even 
where the plaintiffs sought to recover 
pecuniary loss arising out of the injury. 
This interpretation can be based only 
on the assumption that 'other personal 
injuries’ referred to in S. 306, Succession 
Act, must be injuries ejusdem generis not 
only with assault but also with defama- 
tion. This interpretation was not accep- 
ted by the Calcutta Court, who in the case 
just cited observed that to make the 
words personal injuries’ include a case of 
malicious prosecution would be straining 
the language of the Legislature and plac- 
ing upon it an unnatural and forced con- 
struction. A Division Bench of the same 
Court following this ruling in 53 Cal 987 
(4) expressed their dissent from the judg- 
meats of the Madras, Bombay and Patna 
Courts which took a different view, re- 
marking that, having regard to the lang- 
uage used they did not think that the 
Legislature intended to perpetuate in 
this country a doctrine so archaic and 
unjust. Whatever, however, may be 
the correct view as to the revival of an 
action for injuries of other kinds there is 
no doubt in my mind that the pre- 
sent case is not one of a personal injury 
which could have caused, but did not 
cause, death. The general rule as laid 
down in S. 306, Succession Act, is that 
aright to prosecute an action survives 
It IS for the person claiming exemption 
from this rule to show that his case falls 
within the exception and here this has 
not been shown. Lastly it is contended 
tot Ear Gopal s son that the loss to the 
jtJauk 18 not proved. But Fateh All did 
< D0t pay his debt. The loan was taint ed 

Behary v. Oorporation of Calcutta 
(1904) SI Oal 993=8 C \VN 745 **’ 


with dishonesty and the directors were 
responsible for a debt which bad been 
found bad. They are liable for this debt. 
I would for all tbeso reasons accept the 
appeal and modify tbedecreesoastomake 
it executable in respect of the decretal am- 
ount not onlyagainst Fateh All but also 
against the estate of Ear Gopal in the 
hands of his Son for any balance not re- 
coverable from Fateh Ali. The lower ap- 
pellate Court 's order as to costs will stand 
and the appellants will have their costs 
here against Bar Gopal's sons. 

Jai Lai, J. — I agree. 

R.w./r.k. Appeal accepted. 


10 Cbwdramoni Gupta 

1927 Oal 277=100 1 C 286=68 Cal 987 ^ ’ 
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Bride and CaRRiE, JJ. 

J/f. Harlans Kaur and another — De- 
fendants — Appellants. 

V. 

yagina Singh —Plaintiff and others — 
Defendants—Respondents. 

Second Appeal No. 2279 of 1934, De- 
cided on 4th November 1935, from de- 
cree of Dist. Judge, Lyallpur, D/. 16th 
November 1934. 

Cuttom (Punjab) — Succes«ion — Self-ac- 
quired property — Jatc in Lyallpur District 
emigrant* from Jullundur District ~ Daugh- 
ters exclude collaterals. 

In the Lyallpur District among Jats emi- 
grants from the Jullumlur District, daughters 
of male proprietors, who die without male 
lineal descendauts, exclude collaterals from the 
succession to the self-acquired property ol their 

“‘d'V If , ^ [P 275 0 2] 

ii. C. Manchanda and S. C. Man- 

chanda — for Appellants. 

L. JI. Datta — for Respondents. 

Currie, J.— The parties to this case 
are Jats of the Jullundur Tahsil of the 
Jullundur District who migrated to the 
Lyallpur District. Indar Singh had ac- 
quired some land at Chak No 113 G B 

p was succeeded by his widow, and ' on 

her death m 1932 mutation was effected 

M - o. daughters of Indar Singh. 
Nagma Singh, a oollateral in the fourth 
degree, brought a suit against these 
women in which he impleaded other re. 
versioners as defendants. His suit was 
decre^ and the appeal by the daughters 
was dismissed. The learned District 
Judge gr&utdd a certificate for secood ap 
peal under S. 41 (3). Punjab Courts Aot. 
ibe sole question for decision in this case 
18 whether daughters succeed to property 
left by a sonless proprietor to the esolu. 
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eion of collaterals in respect of non-auces- 


trnl property. 

The riwajiam of the Jullundiir District 
is clearly in favour of the collaterals. 
According to the answer to question 45 A 
in the .lullundur Tahsil among Tats daugh- 
ters are excluded by collaterals up to and 
including the fifth degree, while the 
answer to question 45.B states that no 
distinction is drawn between ancestral 
and noD-ancestral property. The in- 
stances cited in tlie riwajiam are not 
sufficiently detailed to afford any assist- 
ance. There are instances in which 
daughters were allo%ved to succeed, hut 
there is nothing to show whether there 
were collaterals of the fifth degree or not. 
They are described as being ' in favour" 
and from the preface it is clear that this 
is to be interpreted as "in favour of the 
custom as stated." Before turning to in- 
stances cited in the present case certain 
general arguments advanced on behalf of 
the appellants may be considered. It has 
been argued that very little weight 
should be attached to the entry in the 
riwajiam as the riwajiam of the Julluudur 
District has been adversely criticized and 
has been held to bo incorrect in certain 
cases. This argument to my mind car- 
ries little weight as there are cases in 
which this riwajiam has been accepted, 
e. g., 15 Lab 586 (l) and 1934 Lab 
580 (2). further argument advanced 
against the entry was that it is opposed 
to the general custom of the province. 

But that in itself is noground for hold- 
ing that the answer is wrongly recorded 
especially as there are cases in which a 
similar custom excluding daughters even 
from inheritance of non-aucestral pro- 
perty was upheld in the neighbouring 
.4mritsiir District. Another general argu. 
ment advanced is that as the appellants 
are women the onus lies lighter on them 
as women are not present at the time of 
the attestation of the riwaj-i-am. That 
argument does not appeal very strongly 
to me. Tliere are plenty of sonless pro- 
prietors who will he ready to put for- 
ward the custom to the benefit of their 
daughters and there are also the bus. 
bands of such women who would not 
hesitate to put forward the custom if it 
existed. To turn now to the instances 

1. JJarain v Bba^ Siugb, 1934 Lah 1C 

9G‘2=15 Lah 5fiG=HG P L R 331. 

Chhiijji V. Bhofiat Ram, 1934 Lab 590—148 I 

C 862=15 Lab 739=35 P L R 383. 
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cited in the present case. Mr. Man. 
chanda relied on the first four instances 
cited in the judgment of the District 
Judge. The first of these certainly sup- 
ports the appellants’ case. Mt. Attri is 
stated to have succeeded to the self-ac. 
quired property of her father Jowala 
Singh in the Lyallpur District in the 
presence of collaterals within the fifth 
degree. The collaterals are said to have 
brought a suit which was subsequently 
withdrawn. This instance rests on oral 
evidence, no copies having been pro- 
duced. The second instance cited by 
the learned District Judge, which was 
sub judice at the time of his judg- 
ment, is now concluded by the decision 
reported in 1935 Lah 607 (3). in which 
the decision went in favour of the 
daughters. This also was a case from 
Lyallpur. The third instance, also from 
Jaranwala Tahsil, shows that Mt. Kishao 
Kaur, widow of Kartar Singh, gave the 
land to Mt. Prito, her daughter, a minor. 
The mutation Ex. D-9 was sanctioned 
despite the objections of the reversion- 
ary heirs, who stated that the donor 
was merely an owner for life and had no 
right to make the gift. The Revenue 
Officer, however, held that the property 
was self. acquired and these objections 
must bo decided by civil Courts. The 
exact degree within which the collate, 
rals came is not mentioned. Limitation 
has not yet expired. 

The fourth instance related to Maids 
Singh. He was succeeded by his widow 
Mt. Ralli, who got two-thirds share, and 
his daughter-in-law Mt. Kishen Kaur. 
On the death of Mt. Ralli the mutation 
of the two-thirds share held by her 
was sanctioned in favour of Mt. Santi 
her married daughter, on 8th June 1932. 
This would still be liable to be contested 
by the reversioners, who do not appear 
to have appeared before the revenue au- 
thorities. The other instances cited 
have been shown by the learned Dis- 
trict Judge to prove nothing and counsel 
has not attempted to rely on them. In 
addition reference has been made to a 
case reported in 1935 Lah 505 (4), from 
the Jullundur District. But that case 
proceeded largely on the fact that cer- 
tain admissions had been made in a pre- 
vious case between the parties and is not 

3. h’ur»iD Siogh V Mt, Chand Kuar. 1936 Lob 

607=156 1 0 174=37 P L K 220. 

4, Ml. Mahan v. lit. Kali, 1985 Lab 505. 
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of great value as an instance. Two other 
cases. 1930 Lah 596 (5) and 1931 Lah 
641 (6) were also referred to, but these 
relate to .\rains and in view of the well- 
known tendency of that ondogamous 
tribe to favour daughters are not in my 
opinion of any weight. A number of 
instances wero cited on behalf of the 
plaintiffs. Of these Nos. 1, 6 and 11 
were held to be irrelevant by the learn- 
ed District Judge and no reason has 
been advanced before us for holding to 
the contrary. 

As regards the remaining instances, 
the learned counsel who appeared for the 
respondents, was not in a position to 
state on which bo relied. I have how- 
over been through these instances and 
find that none of them is of any value. 
Nos. 3, 3, 4 and 7 all relate to the suc- 
cession to occupancy rights which is 
governed by the Colonization of Govern- 
ment Lands (Punjab) Act. 1912, Ss. 20 
and 21. S. 20 provides that in the case 
of an original grantee, where there are no 
sons or no widow, an unmarried daughter 
succeeds until she dies or marries or 
loses her rights under the provisions of 
this Act, and this undoubtedly affects the 
view taken by subordinate revenue offi- 
cials in deciding the course of succession 
when any male tenant, who is not an 
original tenant, dies, or any female 
tenant dies, marries or re-marries, though 
S. 21 (b) provides that in such cases the 
succession devolves on the person or per- 
sons who would succeed if the tenancy 
were agricultural land acquired by the 
original tenant. The tendency therefore 
18 for the revenue officer to construe the 
rule as if the daughters’ rights were 
extinguished on marriage. 

As regards instances actually cited in 
No. 2, there was a dispute between the 
reversioners, but this was settled by 
mutual agreement and the daughter's 
name was struck off on her marria'>e 
Instance No. 3 was a case of succession 
to a widow and it is not clear who was 
the original grantee. Instance No. 4 was 
again a case of a daughter’s name being 
struck off on marriage. As she held only 
one-third of the holding it would appear 
probable that the original grantee was 
her grandfather who bad two ot her sons 

1930 Uh 69G 

T n 1^31 1-ab 641= 

184 I 0 796=12 Lah 412=32 P L B 929 


besides her father. Instance No. 7 was 
peculiar in that the father of the deceased 
tenant was still alive and it was in ac- 
cordance with his wishes that the muta- 
tion was effected in favour of Iiis grand- 
sons on the marriage of the grand- 
danghter. These instances therefore are 
of little or no value in the present case. 
In instance No. 5 two brothers owned 
tho land jointly and the one who died 
sonless was succeeded by his brother to 
the exclusion of married daughters. There 
is nothing to show that the land was the 
self-acquired property of the deceased. On 
the contrary the fact that he was holding 
jointly with his brother would point to 
the fact that it had come down to them 
from their father. Instanco No. 8 
(Ex. P-13) relates to ancestral property. 
In iostauce No. 9 there is nothing to 
show whether the property was ancestral 
or self-acquired. and this instance is of 
no real value. In instance No. 10 the 
property was apparently ancestral In 
stance No. 12 related to Kambohs of 
JulluDdur who give the same answer as 
Jats. Instance No. 13 depends solely on 
oral evidence. 

Thus there are four instances in which 
the daughters have excluded the colla 
terals in respect of tho self-acquired pro 
perty of their father. On the other band 
there is only one instance dependent 
sololy on oral testimony in which the 
collaterals are said to have excluded the 
daughters. This was an instauce of ths 
JulluDdur District aod rests purely on 
the evidence of D. W. 10. It must be 
remembered that these people have left 
their own district and migrated to a 
canal colony where they may have ac- 

towards tho 

rights of daughters than those held by 

portion of the 
i-ribo in the Jullundur District. In the 
present case I would hold tbnf tha 
daughters hare discharged the onus tha? 
lay upon them and shown that in the 

fmm Jats. emigrants 

from the Jullundur District, daughters 

Sa f?nm exclude colla- 

terals from tho succession to the self 

acquired property of their fathers 

would therefore accept tho appeal and 

throurhuuh 

Bhide^ J. — I agroo. 

d£.peal alloiced. 
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Jai Lal J. 

Shap.ii Lal — Appellant. 

V. 

LvnllvuT Ban!:, Ltd. (ni liquidation), 

Lahore — Respondent. 

Misc. First Appeal No. llOfiof 1935, 

Decided on 18th Novemher 1935, from 
order of Dist. Jud^e, Lahore, D'- '27tb 
March 1035. . 

(ai Company — Company authorized to 
manage estate can act as liquidator— Com- 
pany appointed and acting as liquidator— 

Legality of appointment cannot be questioned 

in proceedingsof payment orderunder S. 186, 

Companies Act. 

Where the Memorandum ofA-'Oeiation shows 
that one ol the objects of the comp.any is to 
manage estates, it entitles the company to act 
as a liquidator of another company and once 
the comp.iuy having been appointed .a liquidator 
and having accepted the position the legality of 
the anpointment cannot be questioned in pro- 
fppdiucs of a pavmcnt order under S. 186 of 
Comranics Aet. ’ [P 276 C 2) 

(b) Limitation— A executing pro-note in 
favour of B— -1 selling some immoveable pro- 
perty to B and asking him to appropriate 
sale price towardspart payment of pro-note— 

Document though unregistered can be relied 
upon as acknowledgment and part-payment 
of liability and can save limitation of pro- 

''**l*<>xccutcd a pro-note in favour of B. After 
certain time A sold certain of bis immoveable 
property to B and asked him to appropriate the 
s.ale pricein part payment towards the pro-note. 

The document of sale if it is not registered can- 
not he relied upon by B to prove bis title to the 
immoveable properly purchased. But when the 
document is relied upon to servo as an ac- 
knowledgmcDt and part payment of ^ 5 liabilitY, 
it is relied upon to servo a collateral purpose 
and so can be relied upon to save limiutionof 
the pro*DOte under S. Ill, Lim. Act. tl 2/ / C 2] 

(c) LimiUlion— Acknowledgment— Actual 
amount need not be mentioned — Acknowledg- 
ment of liability written and signed by debtor 

is required. , . 

It is not necessary that the actual amount 
duo should be mentioned so long as there is an 
acknowledgment ol liability in writing signed 
by the debtor. [P 2.8 C IJ 

Iqbal Chand nnd Amin Chand Mehta 
—for Appellant. 

Madan Gopal—tor Respondent. 

Judgment.— Shanti Lal appeals against 
a payment order made by the District 
Judge in charge of liquidation work at 
Lahore directing him to pay Rupees 
1 37,557-10.3, principal and interest there- 
on as the legal representative of the late 
Lala Jairam Das. who bas executed a 

promissory note for ‘Rs. !” 

favour of the Lyallpur Bank Ltd , in 
liquidation, on 1st July 1928. The Bank 
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went into liquidation in 1932 and the 
Punjab Co-operative Bank Ltd. and 
Lala Banwasi J,alwer6 appointed joint 
liquidators ; the liquidation was under 
the supervision of the Court. An ap. 
plication was made by the Lyallpur Bank 
Ltd., in liquidation on 22nd May 1933 
under S. 18G, Companies Act, for a pay- 
ment order. It was signed by Banwasi 
Lal aud one Daulat Ram wlio did not 
describe himself, but in the evidence it 
transpired that he was the manager of 
the Punjab Co-operative Bank Ltd. Three 
main objections to the order passed by 
the District Judge bas been raised before 
me: firstly that the application on which 
the payment order has been made was 
not made by persons competent to make 
an application of this description ; se- 
condly that the application was time- 
barred : and thirdly that no payment 
order could be made because the promis- 
sory note executed by Lala Jairam Das 
in favour of the Lyallpur Bank Ltd., was 
payable in the ofiice of the Bank either 
at Lyallpur or in Dera Ismail Khan, 
and therefore it being payable at a speci- 
fied place, presentment of the promissory 
note for payment was necessary on matu- 
rity before tho maker could be held liable 
thereon. 

^Yith regard to the first objection re- 
ference was made to the Memorandum 
of Association and Articles of Association 
of the Company, that is to say. Punjab 
Co-operative Bank Ltd., and it was con- 
tended (a) that the bank was not com- 
petent to act as a liquidator and (b) that 
the appointment of Daulat Earn had not 
been legally made to represent the bank 
in the liquidation proceedings. In fact it 
was suggested that the bank was not com- 
petent to delegate its authority to an- 
other person as it bas done by professing 
to appoint its manager Daulat Ram to ac 
for it in tho liquidation proceedings. 1 
need refer to the Memorandum of Associa- 
tion only to show that one of the objects 
of the bank is to manage estates and it is 
contended by the respondents counsel 
that this entitles the bank to act ^ ^ 
liquidator of another company. But in 
my opinion this objection is not 
the appellant. The Bank having 
appointed a liquidator and having accept- 
ed the position the legality of ho aP- 
pointment cannot be questioned in these 

proceedings. Regarding the 

of Daulat Ram there can be no question 
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of delcgatiou io the seose in whicli dele, 
gation of duties is prohibited by law. A 
Bank can function only through its di. 
rectors, agents, or representativos and 
if it can bo found that D.iulat Ram was 
authorised either by power of attorney 
or the Articles of Association or other- 
wise to act in this matter on behalf of 
the Punjab Co-operative Bank Ltd., he 
would 1)0 competent to present theappli. 
cation. If the proposition is correcUthat 
by its Memorandum of Association the 
Punjab Co-operative Bank Ltd. is enti. 
tied to act as a liquidator, then the work 
of liquidation would fall within the ordi- 
nary functions of the Bank and the man- 
ager of the Bank by virtue of the Articles 
of Association and the power of attorney 
that he holds, which authorised him to 
manage the affairs of the bank, would be 
entitled to present the application in 
question. I do not, however, express 
any opinion on the question whether the 
Bank was entitled by its Memorandum 
of Association to act as a liquidator, but 
there is no doubt that the Bank did act 
as a liquidator after having been np. 
pointed by the share.holders first and 
subsequently by the Court. There is a 
resolution of the Directors of the Bank 
which Aws passed on 31st July 1932 bv 
which Daulat Ram was authorised to 
manage the work of liquidation and to 
pnerallyacton behalf of the Bank and 
to sign documents connected with the 

liquidation proceedings on behalf of the 

was duly communi. 
cated W the District Judge andwas noted 

Under these circumstances it must be 
assumed that Daulat Ram is the recognL 

HornTf"* matters of 

liquidation and as such is entitled to act 

Courr' T? proceedings in the 

Court The application is defective in 

form because Daulat Ram has not stated 

the capacity ,n which ho signed the ap. 

phcatiop, but this IS merely a formal dL 
feet which does not vitiate the proceed 
mgs. His position was made clear sub 
Gequently The application, it mav be 

cate, LalaMadanOopal.and signed by 

him and he was authorised both by Ban 
wasi Lai and Daulat Ram to do so. In 
my opinion there is no force in the first 
objection. As regards limitation the ap. 

normal period for instituting a suit for 


the recovery of the debt due under a 
promissory note had expired, but in the 
.application the liquidators claimed exe- 
emption by virtue of a document dated 
28th February 1931 signed by f/ala Jai- 
ram Das. By this doenment lie sold cer- 
tain immoveable property to the Bank 
for Rs. 16,000 and directed the Bank to 
credit the sum of Hs. 16,000 to the pro. 
missory note account. The appellant con- 
tends that the document really purports 
to transfer the property in favour of the 
Bank but is not registered. Assuming 
that the document requires registration 
tho liquidators do not rely upon it in, 
order to establish their title to the im-; 
moveable property sold to the Bank; oni 
the other liand they rely upon it to prove' 
acknowledgment of liability under tbei 
promissory note for the purpose of ex-i 
tending time under S. 19. Limitation Act,' 
and also in order to establish part pay. 
ment of the amount due under the pro- 
missory note in question the fact of which 
payment appears to be in the bandwrit- 
ing of the debtor. This in my opinion is 
clearly a colIater.aI purpose and the docu- 
mont IS admissible in evidence for the 
purposes mentioned above. 

As to tlie payment it appears that tlie 
sum of Es. 16,000 was credited to tlie ac- 
count of Lala Jairani Das bv the liqui- 
datop on 28th September 1932 and not 
by the Bank before it went into liquida. 
tion on 23th February 1931, The reason 
for this delay, as explained by the liqui- 
tiators, islliat theamount was credited to 
the account of Lala Jairam Das only when 
the mutation was sanctioned in their 
favour It appears from the mutation 
proceedings that a report was made to 
the Patwan of the sale of the immoveable 

fn?? in August 

M ^ o" 28th September 1932 

o tl A V Collector recommended 

Inn. • Collector that the mutation be 

amount was credited to the account of 

g has allowed no interest on the 
promissory noto from 28th February 1031 

takAn fu 1932. bo has thus 

‘o have been made on 
28th tebruary 1931. as that was the date 

^1^® document. Lain 

made m his promissory note account. I 
am also of opinion that the receipt does 
amount to an acknowledgment of liability 
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Under the promissory note for the pur- 
jpose of S. 19, Litn. Act. It is not ueces- 
sary that tho actual amount duo should 
be mentioned so louS as there is an ac- 
kno\\Icd:^nic-nt of liability, under the pro- 
missory note in ^\'ritins sigticd by the 
debtor. The conclusion of tho learned 
District Judge on this matter also is cor- 
rect. 

The question of presentment does not 
arise. In the first instance it has been 
held as a matter of fact on the evidence 
Tvhicb has been believed by the learned 
Disirict Judge that the document was 
presented to Laia Jairam Das for pay- 
ment. Beyond contending that tho wit- 
nesses have not given the actual date on 
which the presentment was made but 
merely stated that it was made in tho 
month of April or May 1933, the learned 
counsel for the appellant did not criticise 
the evidence led by tho Bank. In my 
opinion there is no substance in this con- 
tention. I also consider that in the cir- 
cumstances disclosed in this case no pre- 
sentment was necessary. The promissory 
note is payable on demand and it has 
been found that Es. 16,000 are paid by 
Lala Jairamdas to the Bank in 1931. or in 
any case, in 1932. By virtue of S. 76 (c), 
Negotiable Instruments Act, no present- 
ment would he necessary. I am doubtful 
if presentment is necessary at all under 
S. 76 to charge tho maker of tho promis- 
sory note in this case. There is therefore 
no force in this appeal and I dismiss it 
with costs. 

H.D.'r.k. Appeal dismissed. 
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I'ocKG, C. J. AND Monroe, J. 

Aldxd Saf far— Convict — .Appellant. 

V. 

Eniperoi — Opposite Party. 

Criminal Appeal No. 803 of 1935, De- 
cided on 30th October 1935 from order 
of Sess. Judge, Delhi, D/- 2nd July 1935. 

Criminal Trial — Confession recorded un- 
der S. 164, Criminal P. C. — Confessor 
should not be returned to police custody. 

^Vbere confession of a person has been validly 
recorded under S. 161, Criminal P C., such 
person should not bo returned to police cus- 
tody. Procedure ot sending confessor to police 
custody is wholly improper and may damage 
the whole case. fP 279 C 2] 

Abdul Aziz—iox Appellant. 

licvi Lai — for tho Crown. 
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Judgment. — In this case Abdul Sat. 
tar, his brothers Abdul Ghaffur and Rau- 
shau Din were charged with tho murder 
of one Ram Partap. Abdul Sattar was 
convicted and sentenced to death : the 
other two were acquitted. 

Somo years ago in Delhi there was a 
notorious character, a Brahman, named 
Ram Partap. He dealt in opium and co- 
caine and had been convicted of dacoity. 
He had friends, also interested in crime, 
among others being an advocate of Delhi 
named Gulal Chand. It is alleged that 
the accused, in collaboratiou with Gulal 
Chand, tho advocate, and others, mur- 
dered Ram Partap in pursuance of a con- 
spiracy to obtain from Ram Partap a 
promissory note of Rs. 25,000, and after 
tho death of Ram Partap to collect the 
money. On 8th March 1931, Ram Par- 
tap loft his house. After that day he 
has not been seen alive by anyone, 
neither has his corpse been discovered. 
Investigation was started on the com- 
plaint of Mt. Bibbo, the wife of Ram 
Partap. The investigation proceeded and 
Abdul Sattar, the appellant, was actually 
arrested in 1931 in conno^iion with the 
murder. He was detained for somo days, 
but eventually the proceedings were en- 
ded by the discharge of Abdul Sattar. 
It is said by the approver in this case 
that the reason given by the appellant 
for the abortive proceedings in 1931 was 
the payment of Rs. 2,000 by tho appel- 
lant to the police. Other people were 
also suspected and charged in 1931, and 
they, too, in their turn wore discharged. 

.After the death, or disappearance, of 
Ram Partap, Gulal Chand, advocate, pro- 
ccoded upon the promissory note. He 
obtained an os parte decree in Bombay 
against Ram Partap for Es. 28,000 odd. 
Gulal Chand commenced proceedings m 
Delhi to execute his decree. This nob 
unnaturally escited the widow, Mt. Bib- 
bo, to action, and she filed a declaratory 
suit alleging that Gulal Chand bad mur- 
dered her husband and that the dejsre 
had been obtained in pursuance of tbe 
conspiracy. On tho evening of 
July 1931. just after the 
declaratory suit, Gulal Chand 
discovered murdered in his car m 
suburbs of Delhi. Investigation 
commenced, with tho result that the 

police obtained a duo to Abdul 

who is the approver in this case, a state- 

niont was taken from him and sunse- 
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quently be made a coofessioD recorded 
under S. 164, Criminal P. C., the result 
of which was the arrest of the present 
accused for the murder of Ram Partap in 
1931. 

In this case we are dealing solely with 
the murder of Ram Partap. The question 
of the nrturder of Gulal Cband will be 
considered in the next case before us. 
The statement of the approver only ap. 
plies to the actual murder and what hap- 
pened after the disposal of the body. The 
rest of the story has come from the wit- 
nesses. It is alleged that Ram Partap 
left his bouse on the morning of 8th 
March 1931 to go to the office of the 
Advocate Gulal Cband. There Abdul 
Sattar was present. Abdul Sattar, as pre- 
arranged, took Ram Partap and Gulal 
Ghand to bis workshop. Other members 
of the conspiracy were there present. 
When Ram Partap sat down on a sofa in 
his house with Gulal Chand, he was 
seized by the various persons there col- 
lected and strangled. The question then 
arose as to the disposal of the body. Ac- 
cording to the approver, Abdul Sattar 
procured a hired taxi driven by one 
Ganga Singh, who has been called as a 
witness in this case, placed in the back of 
the car a box containing the body of the 
deceased, hang a curtain round the car 
and then went to collect his wife (or 
mistress), Mt. Hussaini who lived near 
the Jama Masjid. The party then pro- 
ceeded m this pardah car to village Akbar- 
pur where Hussaini wo^ left with the 
wife of a man called Firoze, and Firoze 
was taken on in the car by Abdul Sattar. 

It IS alleged that Abdul Sattar told Firoze 
that the box contained some contraband 
opium which had gone bad and that he 
wished the assistance of Firoz in order to 
get rid of it. They drove first to a canal 
m the neighbourhood of Bulandshahr It 
was too early as it was light and the car 
was driven back again to Akbarpur. Later 
on, they returned to the canal. The box 
was taken out, placed upon the running 
board of the car and the .car was driven 
to a suitable place near the canal. Firoz 
and Abdul Sattar took the box to the 
canal and emptied the contents into the 
water. Firoze was extremely surprised 
wnen the box was opened to sea therein 
nob contraband opium, but the face of his 
Jid friend Ram Partap. The contents of 

<,r! and the 

r returned. Mt. Hussaini was collected 


in the village and the car was driven back 
to Delhi. There is some further evidence, 
not material to this case, but thereafter 
Abdul Sattar proposed a dacoity at Ram- 
Partap’s house, but that project was 
abandoned. 

In the first place, we havo to consider 
whether the story of Abdul Qayyum, the 
approver, is in itself worthy of credence. 
In this connexion the learned Government 
Advocate, who appears for the Crown, 
concedes that this approver is worse than 
most others. He had been a warder in 
a jail and according to his own statement, 
had, in jail, engaged in many illegal prac- 
tices. He was a friend of opium and 
cocaine smugglers in Delhi and was quite 
prepared, for a reasonable sum of money, 
to enter into this conspiracy to murder 
Ram Partap. We have it also on record 
that the approver was in police oustodyi 
from the day of his arrest, 19th October' 
1934, that although his statement under 
S. 164, Criminal P. C., took some six or 
seven days to complete, he was returned to 
police custody after every instalment was 
made, and that after the confession was 
complete, he was returned to police ous- 
tody and stayed there for a considerable 
time. We have continually pointed out, 
and It appears necessary for us to con-' 
tinue to do so, that this procedure is' 
highly improper and may damage the 

whole case in which such a confession is 

used. It may be that this being a Delhi 
Mse. the remarks of this Court have not 
been noticed by the Delhi authorities. As 
tar as this approver is concerned there- 

tore not only have we the fact that he is 
a very bad type of man but that the 
police control to which he has been sub. 

Ws 

notice about 

the evidence is that all the witnesses are 
persons of very bad character. There is 

for many years was a pro- 
stitute, lived with Abdul Sattar for a 

back to apparently went 

back to the bazar. There was Firoze, a 

mMk important witness, who is a bad- 

of the car. another im- 

portant witness, who was the employee 

of oneDhanna Lai who has been in 

A*?? oharges. There is 

En witness, who is a re- 

lation and friend of Firoze. The evidence 

of witnesses of this oharaoter in view of 
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what hereinafter appears, could not be 
expected to command a great deal of con- 
fidence. 

Anotber fact which, in view of the 
character of these witnesses, cannot fail 
to impress us is that we are satisfied that 
the evidence of Qasim Ali has been deli- 
berately procured by tlio prosecution. In 
many cases we are told that the prosecu- 
tion has produced false evidence in a 
doubtful case in order to secure convic- 
tion. It is often impossible — although 
there may be suspicion of such a practice 
— to be able to say definitely that this 
has occurred. In this case we do not 
doubt that Qasim Ali is a false witness 
and that he was produced to say that 
four years ago he was present in a field 
adjacent to the canal in which the dead 
body is alleged to have been thrown: that 
he saw a motor car on the bridge in itself 
a common object — that he went there to 
find out whether a Canal Officer had 
arrived: tliat he recognised Firo/.e and 
that near Firo^^e there was another person 
who was dressed in shorts and a topi, 
that is, in European costume. Qasim Ali 
said ho remembered that, four years ago, 
he asked Firoze wljo this individual was 
and he was told that it was Abdul Sattar 
of Delhi. We cannot believe that this 
incident could have impressed itself upon 
the mind of Qasim Ali or — if it were true 
that Abdul Sattar’s name was mentioned 
— that he remembered the name four 
years later. 

What is worse however is that this 
witness was produced by the prosecution 
four years later as a person who had 
identified Abdul Sattar in a parade in 
Delhi jail where Abdul Sattar was mixed 
with twenty other prisoners. Al)dul Sattar 
four years ago was clean shaven: Abdul 
Sattar in the identification parade had a 
beard. Abdul Sattar four years ago was 
wearing a topi and shorts, Abdul Sattar 
in the jail parade was wearing Indian 
clothes. We consider that it is beyond 
the bounds of possibility under these cir- 
cumstances for any person to identify a 
man whom bo had seen four years ago for 
a very short time. It is obvious that this 
witness bad identified Abdul Sattar with 
the assistance of some one in the jail. 
We are informed that this practice is 
termed "padding." It is in fact a most 
serious offence which may result in inno- 
cent persons being banged. Persons in- 
dulging in it are engaged in a conspiracy 
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which may result in murder by judicial 
process. 

The learned Government Advocate ad- 
mits that this evidence of identification 
is “too tall." We say it is false and 
manufactured. When we are satisfied 
that the prosecution has produced a false 
witness for the purposes of procuring a 
conviction, this factmust affect our minds 
as to the rest of the evidence, and when 
the other witnesses are, as we have poin- 
ted out, easily amenable to police infiu- 
ence, the effect will be greater. We con- 
sider on this ground alone — though the 
evidenceotherwise is weak — that it would 
be extremely unsafe for this Court to act 
upon any of the evidence in this case. 
We therefore have no hesitation in com. 
ing to the conclusion that the prosecution 
has failed to prove the guilt of .\bdul 
Sattar. We must therefore accept this 
appeal. We set aside the conviction and 
the sentence of death imposed upon him. 
We direct that a copy of this judgment 
be sent to the Chief Secretary, Punjab 
Government, and to the Chief Commis- 
sioner, Delhi. 

B.D.,'n.K. Order accordingly. 
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Agha Haidar, -T. 

^anohar Dass — Plaintiff — Petitioner. 


V. 

Birandari Sheikhupurain — Defendant 
— Respondent. 

Civil Revn. No. 427 of 1935. Decided 
on 23rd October 1935, from order of 
Senior Suh-Judg’e, Amritsar, D,’-y-0'l935. 

❖ Civil P. C. (1908), 0. 17. Rr. 2 and 3-HeM; 
ing — On dale of bearing of suit Judge should 
either take evidence or hear argument* or 
do something enabling adjudication— Dale of 
return of Commissioner's report is not date 
of hearing. 

By tlic bcuriug ol the suit is meant the bear- 
iDg at which the Judge would be either taking 
evideuce or bearing arguments or would have 
to consider questions relating to Iho determina- 
tion of the suit which would enable him finally 

to come lo an adjudication upon it, . 

In a case where a Commissioner is appointed 
and is asked to submit his report by 
date and the Commissioner before that date 
files ftn application praying for an extension o 
lime, it is tor the Court to extend the time 
which the Commissioner asks for or it 
refuse it. The parlies have nothing to do witn 
the matter. The date on which the Court ex- 
pected the report of the Commissioner is nos 
•'the date of Ibe heariug " : 1?20 505. 

FoU.; 1027 Alt 749 and IC All 342. C 2} 

Qabul Chand and Shamair Chand—ior 
Petitioner. 
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Order. — One Mahant Manohar Das, 
brought a suit for possession of a cer. 
tain building. The defendant filed ob- 
jections that the court.fee on the plaint 
was not sufficient. On 18bh November 
193i, the Court ordered that the point 
of court-fee should be argued first as it 
was admitted that the property was 
wakf. On 14th December 1934, the 
Court held that the building in dispute 
was not a temple and that the plaintiff 
should have paid an ad valorem court-fee 
on the market value of the property in 
suit. The Court also appointed Lala 
Parmeshri Das. retired Subordinate 
Judge, as Commissioner and directed him 
to find out the market value of the pro- 
perty. Lala Parmeshri Das was to sub- 
mit his report on 15th January 1935. 
The parties paid a sum of Es. 20 to Lala 
Parmeshri Das as his remuneration. On 
13th January 1935. Lala Parmeshri Das 
made an endorsement on the precept 
which was issued to him saying that he 
had received the same along with the 
plan and asked that the date for submit- 
ting his report may he extended. On 
15tb January 1935 the case came up be- 
fore the Court. The defendant and bis 
counsel were present while the plaintiff 
and bis counsel were absent. The Court 
purporting to act under 0. 9. E. 8, Civil 
P. C., dismissed the suit of the plaintiff 
for default. He apparently treated 15th 
January 1935 as the date for bearing, 
ihe plaintiff filed an appeal against the 
order of the trial Court before the learn- 
ed Senior Sub. Judge. The Senior Sub 
Judge dismissed the appeal in limine 
without issuing notice to the respon- 

The plaintiff has now come up to 

this Court in revision. 

0° to Whe. 

tber 15th January 1935 was the date of 

hearing. From what has been stated 
above, Lala Parmeshri Das. the local 
Commissioner, had asked for an exten- 
sion oftime The Court might have ex- 
tended the time or if it was not inclined 
to do so It could have fixed a date for the 
hearing of the case in the ordinary 
course There was no date of hearing on 
15th January 1935 as understood in 
legal parlance. The phrase “ hearing of 
suit was considered by a Division 

jc 748 (1). The learned Chief Just ice 

tIs!' 


who delivered the judgment of the Court 
observed that : 

Order 17. Rr. 2 and 3 apply only to casesj 
where the actual bearing of the s^uit 
has been adjourned and by ihe hearing of 
suit is meant ihe bearing at which the Judge 
would be either taking evidence or bearing argU’ 
meets or would have to oonsidor questions rela* 
ting to the determination of the suit which 
would enable him finally to come to an aJjudi- 
catioQ upon it. But in cases where it was 
clearly never intended that there should bu a 
bearing of the suit in the ordinary sense of the 
word, but merely some interlocutory matter 
decided between the parties as to the future 
conduct of the suit, the provisions of these 
rules have no application. 

This is a perfectly sound exposition of 
law and I have no hesitation iu accepting 
it. There was a case. 1927 All 749 (2), 
where it was laid down that when a 
commission is ordered, the Court should 
wait for the return of the commission be- 
fore proceeding to bear and determine 
the case. It is perfectly true that in thisi 
case the parties wore present, but the 
decision of the Court below was held to 
be erroneous on the ground that it did 
not wait for the return of the commis- 
sion which had been issued by it. This 
case is based upon an earlier decision of 
the same Court in 16 All 342 (3). There 
a Division Bench held that the intention, 
of the Code of Civil Procedure is that! 
when a Court deems it necessary on the 
application of a party or otherwise that 
a commission for local investigation 
should be issued, the return to that com- 
mission should be before the Court, be 

fore It can proceed to hear and determine 
the case. 

In the present case it was for the 
Court to extend the time which the com 
missioner asked for or it could refuse it 

Court 

di missed the plaintiffs suit was not 
he date of the hearing” and in my 
opinion the order of the Court iu dis^ 
missing the plaintiff’s suit, on the facts 
I ™]?fch^°7’ jurisdiction. 

CmirtJl °I^®^ by the two 

tr?oi P remand the case to the 

trial Court for disposal according to law. 
The respondent i s not represented. Un- 

N.ud 1037 

<‘S«)10.4U 



2,^2 Lahore 


Haei Eau V. Secy, of State (Dalip Singh, J.) 


der ail the circumstances I make no 
order as to the costs of this application. 

L'.P. R.K. Application a’.to'ued. 
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Dalip Singh and Bhidl, JJ. 

Ilan Ham — Appellant. 

T. 

Sccy. of State — Respondent. 

Tirst Appeal No. 692 of 1931, Decided 
on 14th January 1935. from decision of 
Sub. Judge. Ist Class, Gujrat, D'- 24th 
January 1931. 

Master and Servant— Government servant 
— Contract of service made under Govern- 
ment of India rules — Service is not at His 
Majesty's pleasure. 

Where a contract of service is made under 
the authority of the Govcrument of India rules 
which are presumably made under the delegated 
authority by the Secretary of State in Council, 
the tenure of o£ce of such a servant is not at 
HU Majesty's pleasure but is regulated by the 
terms of the rules under which be was re* 
crnited and served: 1934 Mad 316, Z>issc'nt. ; 
Dcnn'.ng v. Secy, of State, St T L R 138, and 
He Dc'Hor.se v. Queen. 3 T L R 114. Ref. 

tP 263 C1,2J 

Badri Das and T. L. Eapur — for Ap- 
pellant. 

Bam Lai and .4nanfi?am Khosla — for 
Respondent. 

Dalip Singh, J. — The plaintiff in this 
-case sued the Secretary of State for 
damages for wrongful dismissal. The 
claim was for Rs. 79,990-0-0. The Court 
decreed the suit only to the extent of 
Es. 2,658-4-0 against the defendant, 
Bs. 1,188-4-0 of this sum is arrears of 
pay between the 26th September 1927 
till the 4th January 1928, the period 
during which the plaintiff was suspended. 
Bs. 1,470 is pay for three months from 
the 4tb January, the date on which 
the plaintiff was dismissed, the Court 
holding that under the terms of the con- 
tract entered into between the plaintiff 
and the Secretary of State, the plaintiff 
was entitled to three months' notice. 
(See p. 141 of the printed paper book.) 
The Court held that the Secretary of 
State had failed to prove any misconduct 
or unsatisfactory work on the part of the 
plaintiff. The facts of the case bare not 
been found and the unsatisfactory nature 
of this method of decision of the case is 
apparent and has been made more ap- 
parent by the argument before us. But 
it appears to have been due entirely to 
the learned counsel for the Crown who 
insisted on issue 2 being decided without 
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any evidence being led on the point con 
tending that it was a purely legal issue’ 
Ihe issues are at p. 23, and issue 2 was: 

Is the plaintiff not entitled to his pav fa, 
three months after the 3rd Jannary 1928 at 
the same rate, namely Ks. 490 per month. 

By so insisting, it appears to me that 
the Crown obviously waived any right to 
prove that the plaintiff had been dismiss, 
ed for misconduct or for unsatisfactory 
work. The plaintiff has come in appeal 
and the defendant, Secretary of. State, 
has filed a cross-appeal as regards a por.! 
tionofthe sum decreed, namely Rs, 1,470, 
three months' pay. The plaintiff has 
appealed for the balance of the sum ori- 
ginally claimed by him. It appears to 
me that the plaintiff 's appeal must fail 
except on points mentioned hereafter 
on the short ground that taking all 
the findings of fact in his favour, no case 
whatsoever is made out for anything 
more than what has already been allow, 
ed him by the Court below, namely, 
three-fourths arrears of pay from 26th 
September to 4th January, and three 
months' pay subsequent to 4th January 
in lieu of the notice to which he was en- 
titled under the contract. The learned 
counsel has not been able to show to 
me that any suit lies for a declaration 
that the plaintiff was wrongfully dismis- 
sed, nor that there should be any measure 
of damages other than the three months’ 
pay, for admittedly the plaintiff's em- 
ployment was of a temporary nature and 
could be terminated at any time with- 
out any reasons given. Tbe only other 
point argued was that tbe date of dis- 
missal should be lltb February 1928 
instead of 4th January 1923, because of 
the later date tbe words terminating the 
plaintiff's services were altered from 
“dismissal'’ to "dispensing with bis ser- 
vices.” There seems to be no force what- 
soever in this argument. The last point 
contested was that interest should have 
been allowed on tbe sum found due, 
namely Rs. 2,658-4-0 from 4th January 
1928 up to tbe date of payment, at 6 pet 
cent per annum. Notice was given of 
the claim. Interest was claimed at tbe 
rate specified, which is not unreasonable 
and I can see no reason why the plain- 
tiff should not get this interest, subject 
of course to the result of the appeal by 
the Secretary of State. So far as tbe 
plaintiff's appeal is concerned, therefore 
I would dismiss it with the exception of 
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the question of interest at 6 per cent per 
annum on Rs. 2,658-4.0 from 4bli Janu- 
ary 1928 to date of payment. 

So far as tbe appeal of the Secretary of 
State is concerned, I have already held 
that tbe Secretary of State is now pre- 
cluded from arguing the question that 
the plaintiff is proved to have been dis. 
missed for unsatisfactory work or mis- 
conduct. The learned Government Ad- 
vocate has contended that the special 
contract between the Local Government 
and the plaintiff cannot bind tbe Crown, 
•on the authority of certain rulings, 
namely 1934 Mad 516 (l), 37 T L E 138 
(2) and 3 T L K 114 (3). His coutentiou 
is that all public servants of the Crown 
bold office during pleasure, unless it is 
otherwise specifically provided by statute 
and that a contract to the contrary 
though made with the authority con- 
cerned, is of no binding effect as against 
the Crown. The English authorities 
cited by him certainly support this con- 
tention, but so far as the law in India is 
-concerned it appears te me to be govern- 
ed by S. 96-B, Government of India Act, 
and the only ruling which supports the 
learned Government Advocate is 1934 
Mad 516 (1), which appears to hold that 
even in India all public service is at 
His Majesty’s pleasure and that the 
words in the Act “subject to the provi- 
sions of this Act and of rules made 
thereunder" cannot qualify tbe rest of 
the section which states that every per- 
eon in the Civil Service of the Crown in 
India holds office during His Majesty's 
pleasure. There are two Rangoon autho- 
Titles, one cited in this ruling to tbe con- 
trary and one in 12 Rang 556 (4); and a 
Calcutta ruling 54 Cal 44 (6) appears also 
to hold the contrary view. As at pre. 

^ tiiat 1934 Mad 

516 (i; was not correctly decided, in so 
far as it holds that the rules made by 
the Secretary of State cannot qualify 
the of Civil Servants in India, 

ff would hold that the present contract 
Iwas made under tbe authority of the 


of state, 1934 JIad 
° 881=57 Mad 057=67 ML J 

^ (1320) 87 T L R 

a. Ro De’Dolise v. Queen, 3 T L R lU 

\“Iit 


Goveromeot of India rules which were 
presumably made under tbe delegated 
authority by the Secretary of State in' 
Council and that therefore the tenure of 
oliice of the present plaintiff was not at His 
Majesty's pleasure but was regulated by 
the terms of tbe x*ules under which hej 
was recruited and served. I would there- 
fore hold that tbe plaintiff was rightly 
held entitled to three months* pay from 
ith January onwards 

I would therefore dismiss the appeal 
of the Secretary of State. I would ac- 
cept the appeal of the plaintiff to the 
extent of allowing him interest on Ru- 
pees 2,658-4-0 at 6 per cent from 4th 
January 1928 to date of payment. The 
appeal would otherwise be dismissed. 
The Secretary of State will pay the costs 
of his appeal to the plaintiff, and as the 
plaintiff s appeal has been practically 
dismissed except to a very small extent, 
he should pay the costs of the Sectetary 
of State in bis appeal. 

Bhide, J .—"I agree. 

B.d./r.k. Order accordingly. 
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Tek Chand and Coldstream, JJ. 
Bam iJwr— Plaintiff— Appellant. 

V. 

Sarn Dayal and others — Defendants — 
Respondents. 

First Appeal No. 1534 of 1934, Decid- 
ed on 18th June 1935, from decree of 
Senior Sub-Judge. Delhi, D/- 2nd June 

(a) Trust— Person for whose benefit trust 
S..*A** “ interested in its m.intenence- 

huch person cen sue for JecUration that 

S avil'p.'c 

Persons intended to benefit under n trust are 

ent and are comje® 

tent to sue for a declaration to tbe effect thnt 

a property is wakf and may do so JilSut 

1928^0 1?“ ® P C.: 

1928 P C le and 1920 Lah 455. Foil [P 285 C 1] 

(d) Specific Relief Act ^ 

fn'S " ‘='".”‘"5. :f«hl 

plaintiff-^P*^^^ .*^®u®**^*"* denying title of 
Sol ail can- 

UndSr S. 42 ^****"*"“^“*^ maintamable 

f ‘ olaimed a right in the suit property, 
to defendants were interested 

^®“>■;.“® ^“titled 

ReSf Act under S 42, Spociflo 

B«i /„ .w’ proviso to the section will 

* ?®®® preclude the passing of a de- 
cannot ask for possession 
for he U not entitled to possession, dot being a 
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trustee. Nor c.in he ask f.jr anr relief under 
S. 92 (1) until he establishes that the property 


is a trust. [i> ^■55 C 2J 

(c) Mahomedan Law — Wakf — Writing 
not necessary in Punjab. 

For the creation of a valid wakf. no writing is 
required in the province of the Puniab. 

'[p -iso c n 

Kishen Dayal, liishavdcr Dayal and 
Bishan ^arain — for Appellant. 

Mehr Chand yiahajan, Jlem Raj 
Mahajan and Xawal Kishorc — for Res- 
pondents. 

Coldstream. J. — Shambu Dayal. son 
of Prabhu Dayal, his brother Din Dayal 
and Din Dayal s son Jai Dayal, residents 
of the Sab/i Mandi quarter of Delhi City, 
carried on a joint family business under 
the name of iloti Ram Jamna Das. In 
1902 the firm was adjudged insolvent. 
One of the properties taken possession of 
by the Receiver was a building io Sab;ti 
Mandi. Objection to the inclusion of 
this building among the firm’s assets was 
taken by Mt. Chui, widow of Prabhu 
Dayaland mother ofDin Dayal aud Sham- 
hhu Dayal. Her allegation was that it had 
been dedicated for the purpose of a pub- 
lic charity by Prabhu Dayal sometime 
before his death in 1875. Thisapplica- 
tioD having been dismissed on the ground 
that Mt. Cbui had not come forward as a 
trustee, Mt. Chui submitted another ap- 
plication in which she declared that she 
was manager of the trust property inas- 
much as a dedication bad been by her 
husband and by herself. That petition 
was dismissed in default. \ third peti- 
tion upon the same ground was submit, 
ted by Jai Dayal, one of the insolvents, 
on 12th January 1903. In this Jai Da- 
yal prayed that the management of the 
property might l)e entrusted to some 
third person if it was found after enquiry 
that it was the subject of a trust. The 
Insolvency Judge ordered an enquiry 
into the nature of the property to be 
made by a Local Commissioner. The 
Commissioner, on 21st February 1903, 
reported that he liad seen the books of 
firm Moti Ram Jamna Das for the years 
1896-1897, and that they showed that a 
separate account had been kept of the 
expenditure on this property and its in- 
come, and that the income had been 
spent wholly on repairs to the house it- 
self and for the purposes of a piao (pub- 
lie drinking place), for which purpose 
the income of the property itself bad 
not been suflicient. The Insolvency 
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Judge was satisfied that the house had 
forlong been properly dedicated tocharity 
and, on 4th March 1903, he ordered the 
receiver to relinquish it. On 6th August 
1930 Mt. Basanti. wife of Jai Dayal, who 
had died in 1925, sold a portion of this 
house to Mangla and Dal Chand (defen- 
dants 3 and 4). and on 9th July 1932, one 
Ram Rup, a Sahukar of Sabzi Mandi, 
Delhi, instituted in the Court of the 
Senior Subordinate Judge, Delhi, against 
Saran Dayal and Gobind Lai, sons of 
Shambhu Dayal, two minor sons of Gobind 
Dayaland the alienees Mangla and Dal 
Chand. the suit from which the present 
appeal arises for a declaration that the 
property alienated was wakf and did not 
belong to the vendor or the vendees. The 
plaint purported to be presented by Ram 
Rup on behalf of the general public in 
Delhi, and the Court ordered notice to be 
issued under the provisions of 0. 1, R. 8, 
Civil P. C. The suit wasresistedbv allthe 
defendants on numerous grouuds, and the 
following issues were struck for trial upon 
the pleadings: 

1. Whether S.92, Civil P. C., bars this 
suit. 2. Whether S. 42, Specific Relief 
.\ct, does not bar this suit as the plain- 
tiff is admittedly not in possession of the 
property in suit. 3. Was the property in 
suit validly dedicated: if so, wheD?4. Have 
the plaintiffs any locus standi to bring 
the suit? 5. Is the suit within time? 6. 
Whether defendants are estopped from 
questioning the validity or the factum of 
trust? 7. Have defendants, Mangla and 
Dal Chand, made any improvements in 
the property in suit: if so, how does this 
question affect the case? 8. Should a de- 
claration be made in plaintiff’s favour as 
prayed for? 9. Relief. 

The learned Senior Subordinate Judge 
decided that S. 92, Civil P. C., did not 
bar the suit which was maintainable 
without the sanction required by that 
section. He held it proved that there bad 
been n valid dedication of the property 
some time before 1875, when Parbbu 
Dayal died, that the object of the trust 
created was the maintenance of a public 
drinking place, that the suit was within 
time, and that the plaintiff was a person 
interested in the trust and competent to 
sustain the action. He also held that 
S.\ran Dasand Gobind Dayal wereestopp- 
ed from claiming that tho property 
not wakf by their previous conduct id 
procuring its release from attachment by 
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the decisioci in the insolvency proceed- 
ings and that Mangia and Dal Chand had 
failed to prove that they were entitled to 
compensation for improvements. He dis- 
missed the suit, however, on the ground 
that S.42,SpecificBelief Act, forbade the 
grant of a mere declaration as the plain- 
tiff omitted to ask for further relief which 
he was able to seek. Against this decision 
the plaintiff Ram Eup has appealed. It is 
contended before us by ilr. KishanDayal 
on behalf of the appellant that the lower 
Court s decision that S. 42, Specific Relief 
Act, is a bar to the suit is erroneous. It 
is not seriously contended before us that 
a suit for a declaration tliat the property 
in suit is wakf requires the sanction of 
the Collector under S. 92. Civil P. C. The 
view expressed by the Allahabad Court in 
I C b59 (l) that all suits founded upon 
any breach of trust for public purposes 
of a charitable nature irrespective of the 
relief sought must be brought in accord- 
ance with the provisions of that section 

was definitely rejected by the Privy 
Council in oo Cal 519 (2). The judgments 
of the Punjab Chief Court and this Court 
have consistently followed the principle 
that persons intended to benefit under a 
trust are interested in its maintenance 
and are competent to sue for a declaration 
.to «he effect that a property is wakf and 

sanction required 
D Ti iDStaoco66 

J457 (4). 1929 Lab 
740 (51 and 8 Lah 111 (6) 

The Subordinate Judge in support of 
his decision that S. 42, Specific Relief 
Act. precludes the graut of a decree in 

1928 Rang 

t \ {\. . however, the Court 

found that it was open to the plaintiffs 
to pray for any one of the reliefs men- 
^oned m sub-s. (1) of S. 92, Civil P. C. 

f K A dissented from by 

the Additional Judicial Com missioner. 

Hussain Khan 1912 All 
319=67 1 0 659=44 All 022=20 A L J mv 

Abu Mahomed BarahJt A^li’ 

3. Sewa Singh v. Budh Singh. (1892) 66 P R 

0 £l J .S”'*”' 

^ l^O^iei®” 740=120 

Bakhsh, 1927 Lah 850 
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Nagpur, in 1934 Nag 277 (S), where it was 
pointed out that until the declaration 
sought for had been obtained, a suit could 
not be brought under S. 92, as the defen- 
dauts denied the existence of the alleged 
trust. The same reasoning is applicable 
in the present case. Clearly the plaintiff, 
as a resident of the Sabzi Mandi quarter, 
and one for whose benefit the alleged, 
trust had been created, claimed a rightj 
in the suit property, and this right the] 
defeudants were interested to deny and, 
did deny. He was therefore entitled to 
sue for a declaration under S. 42, Specific 
Relief Act. The proviso to the section 
will not in this case preclude the passing 
of a decree. The plaintiff cannot ask for 
possession, for he is not entitled to pos- 
session. not being a trustee. Nor can he 
ask for any relief under S. 92 (1) until he 
establishes that the property is a trust. 
Obviously, he cannot ask for a manda- 
tory order against the vendees, nor can 
the other defendants be compelled to 
maintain a piao while disclaiming any 
obligation as trustees. It is true that the 
plaintiff might properly have asked ex. 
pressly for a declaration that the aliena- 
tiOD by Mt. Dasanti was invalid, but 
such a declaration would not be a relief 
distinct from the declaration for which 
the plaintiff has expressly sued. A decla- 
ration that the suit property was wakf 
and not the private property of the defen- 

dants must of necessity itself invalidate 
toe alieoatioD. 

It follows that the appellant was en. 
Tni!?* °° ^^® Sabordinate 

wakf and the emt was not barred by limi- 
tation. It is contended, however, by 

‘^® tkat the find- 

iQo that the property was the subject of 

a trust was wrong. Mr. Mehr cLnd s 

adopted by couatl 

u that the oral evidence is wholtv dis 
crepant and unreliable and that thwe is 

when InA evidence to prove 

alleged purpose the 

alleged trust was created and that in the 

evidential 

K ^® ®^^^®hed to the admis. 
sions by the members of Prabhu Daval’s 

femily which admissions ought to have 
been disre garded. 
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It is true that the oral evidence is 
mostly of a worthless description. The 
only piece of it to which any weight can 
be attached is the statement of Saran 
Dayal himself as D. W. 9, that a piao 
used to exist as alleged by the plaintiff 
and his witnesses. It is also true that the 
admissions of Din Dayal and Saran Dayal, 
that tlio property was wakf were made 
for their own purpose, and that their 
conduct between 1903 and 19:'6 has not 
always been consistent with the exis. 
tence of the alleged trust. In 1923 Jai 
Dayal mortgaged a part of the property. 
He died in 1926 and in the same year 
Saran Dayal and Gobind Dayal sued Mt. 
Basanti and the mortgagees for a declara- 
tion that the property was a public trust, 
and in the alternative for possession of 
tbeirshareby partition. The Subordinate 
Judge who tried the suit decided that the 
property was private of the family and 
passed a decree for partition. Basanti 
alone appealed, but the appeal was com- 
promised in the High Court and the de- 
cree was not executed. Ram Pershad 
sued on his mortgage and was granted a 
decree against Basanti for sale of the 
property. Basanti was permitted to sell 
it privately and effected the sale in fav- 
our of Mungla and Dal Chand. Saran 
Dayal and Gobind Dayal filed a suit 
contesting the sale, during the pendency 
of which Basanti difd, and on 9th Janu- 
ary 1932. the case was compromised, 
Saran D.iyal and Gobind Dial taking 
Rs. TOO from the vendees and allowing 
their suit to be dismissed. It is argued 
that the decision in the suit of 1926 was 
final and settled the question whetherthe 
property was or was not the subject of a 
valid trust. That decision will not how- 
ever, hind the present plaintiff and was 
superseded by a compromise of the terms 
of which we are not aware. 

After giving careful consideration to 
all tlie evidence, I am of opinion, that it 
justified the decision of the lower Court 
that the property was wakf, altliough 
there is no contemporary documentary 
evidence of its creation or its purpose. 

For the creation of a valid wakf, no 
.writing is required in this province. That 
Ithere did exist a wakf administered by 
Prahhu Dayal’s successors is, in my opi- 
nion, proved by the manner in which the 
accounts relating to this property had 
been kept, as reported by the Commis- 
sioner appo’nted by the Insolvency Court 


in 1903 for a period during which the 
family is net shown to have had any 
motive for creating false evidence about 
the matter. The fact that when Jai 
Dayal, Din Dayal and Shambhu Dayal 
petitioned to be adjudicated insolvent, 
they omitted this building from the list 
of their property, is also important and 
the decision of the Insolvency Court, that 
it was wakf and not their private property, 
is relevant and good evidence on the 
point. The admissions of Alt. Chui in 
1902, Jai Dayal in 1903 and of Saran 
Dayal and Gobind Dayal in 1926, are also 
substantive evidence supportingthe plain- 
tiff’s case. .\11 this evidence satisfies me 
that there bad been a dedication of the 
building in suit for the purpose of a public 
charity and in my opinion justifies a 
presumption that the dedication was effec- 
tive and valid. On this finding it becomes 
unnecessary to go into the question whe. 
thcr Saran Dayal and Gobind Dayal were 
estopped from questioning the fact or 
validity of the dedication. 

The vendee defendants had notice of 
the claim that the property they pur- 
chased was the subject of the trust, for 
with their sale-deed they were given a 
copy of the Commissioner's report of 
2lst February 1903, and their Counsel 
admits that he cannot contend that his 
clients are bona fido purchasers without 
notice. Nor is he able to show that they 
have proved what amount they had spent 
on improving the property. Neither of 
them has come into the witness-box and 
all they have put forward in proof of the 
alleged expenditure is an estimate of the 
present value of the building. Their 
claim was theroforo rightly dismissed by 
the Subordinate Judge. The result is 
that this appeal is accepted, the judgment 
appealed against is set aside and the plain- 
tiff is granted the decree he seeks with 

costs tiiroughout. 

Tek Chand, J. — I agree. 

p Appeal allowed. 
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Jai Lal and S.ale, JJ. 

Malan Dcii— Appellant. 

,4iHri/sar }iational Bank, Ltd. and 

ters— Respondents.' 

First Appeal No. 12 lo of 1929, - 

led on 27tU June 1 ^ 35 . from decree of 
nior Sub-Judge, Lahore, D,- lath Feb- 
ary 1929. 
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Jjs («) Provincial Insolvency Acl (1920), 
S. 28 — Defence of want of sanction not 
taken in lower Court— Objection deemed to 
be waived and cannot be pressed later. 

Where a defence as to want of leave under 
S. 23 of the Provincial Insolvency Act is not 
specifically taken in the lower Court the proper 
order is to rule that the objection has been 
waived and cannot be pressed later : 1929 2Iad 
323, Foil. ; 1919 iTad 1C7 and 1930 liany 317, 
i?c/. [P 288 C 2] 

^(b) Transfer of Property Act (1882), S. 53 
— Intention of parties to defeat creditors of 
donor— Gift is voidable at instance of cre- 
ditor of donor — Transferee from donee must 
suffer unless protected by S. S3. 

Where there is a gift, but the intention of 
both parties to the gift is to defeat and delay 
creditor of the donor, the gift is voidable at the 
instance of tho creditor and the transferees 
from doneo must suffer unless protected under 
S. S3, T. P. Act. [P 239 0 2) 

J. G. Sethi d.nd J. N. Aggarieal — for 
Appellant. 

Shamair Chand and Yashpal Gandhi 
for Fakir Ghand—'lot Eespoodeuts. 

Sale, J. — In execution of a decree for 
Ks. 97,476 with costs, against KirpaRam 
insolvent, the Amritsar National Bank 
in liquidation attached, as the property 
of the judgment. debtor. 94 bighas of 
agricultnral land and three houses bear- 
ing Nos 980, 981 and 1081. This pro- 
perty had been the subject of a gift made 
by Kirpa Bam to his wife Mt. Malan on 
32nd May 1924. By a sale deed dated 
6th January 1927 Mt, Malan sold houses 
Nos. 980 and 981 to Durga Das. As re- 
gards house No. 1081 Mt. Malan held 
under this deed of gift a half share which 
by a deed dated 7th January 1927 she 
mortgaged with possession to her bus- 
band's brother Ram Rakha Mai who al- 
ready claimed ownership of the other 
half of this house on a partition from 
flira Lai, the third brother. The attach 
mentof this property led to separate 
objections by Mt. Malan, Durga Das and 
i^m Rakha Mai. The objections of Mt 
Malan and Durga Das were allowed by 
the executing Court and the Bank in 
liQuid^itioD iostitutsd & ddclftr&tory suit 
under O. 21. R. 63, Civil P. C.. in res- 
pect of the land and houses Nos. 980 and 
981. The objections of Ram Rakha Mai 
were dismissed and he instituted a simi- 
lar suit in respect of house No. 1081* 

The trial Court has held that the gift 
Ram in favour of Mt. Malauon 
^2Dd May 1924 was not genuine bat a 
a sham transaction intended merely to 
defeat and defraud the claims of Kirpa 


Ram's creditors and as such is void 

against the Bank. As regards the sale 

to Durga Das the trial Court held that 

it was for consideration : while the vali- 

dity of tho mortgage in favour of Ram 

Rakha Mai was not in contest: hut in 

view of the finding that the gift by 

Kirpa Ram in favour of Mt. Malan was 

void, the trial Court held that Mt. Malan 

had DO title to. sell or mortgage any of 

the property and found throughout in 

favour of the Bank. From these deci- 

• 

sions Mt. Malan and Durga D.t.s have 
preferred appeals Nos. 1275 and 1376 of 
1929 while Ram Rakha Mai has pre- 
ferred Appeal No. 1402 of 1929. These 
three appeals can be conveniently de- 
cided by the same judgment. It is mate- 
rial here to state the facts leading up to- 
the decree obtained by the Amritsar 
National Bank in liquidation, the execu- 
tion of which has given rise to the pres- 
ent suits. On 26tb August 1918 S. BaU 
want Singh was alleged to have executed 


a piuuuve lUL 


Kirpa Ram who, on 26th July 1922, en- 
dorsed it to the Amritsar National Bank. 
The Bank issued notice to S. Balwant 
Singh who immediately repudiated the 
proDoteasa forgery. Subsequently, in 
May 1923, the Bank went into liquida- 
tion and on 31st July 1923 the liquida- 
tors served Kirpa Ram as the endorser 
of Che proDote with a notice of demand. 
This notice was followed by a suit insti- 
tuted by the Bank in liquidation on the ' 
pronote against Kirpa Ram and Balwant 
Singh. As against Balwant Singh the 
claim was dismissed : but the suit was 
decreed against Kirpa Ram on 20th 
October 1926, the decree being confirmed 
on appeal by a Division Bench of this 
Court on 18tb March 1935. 

It was held in this suit both by the 
trial Court and by the High Court in 
appeal that though there was no proof 
that the pronote had been executed by 
Balwant Singh for consideratioo. it had 
been transferred for valid consideration 
by Kirpa Ram to the Bank, the consi- 

•K3. 40,000 bearing interest at six percent 
per annum. The main point for deter- 
mination. common to all these appeals 
13 the validity of Kirpa Ram's gift to his 
wife Mt Malan in May 1924 and its ofifeot 
on the title of Mt. Malan. and of Durga 
Dm and Ram Rakha Mai. who claim 
through her. But in the course of his 
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arguments on behalf of Mt. Malan Mr. 
Sethi also urged that the suit by the 
Bank in liquidation, in respect of the 
landed property in Mt. Malan's posses, 
sion, is not competent and before consi- 
dering the validity of the gift to Mt. 
Malau it is necessary to decide this ob. 
jection. Kirpa Ram was on bis own 
petition adjudicated insolvent on 21st 
March l92t?, and Mr. Sethi urges that the 
suit by the Bank in liquidation, which was 
instituted on 25)th April I'ldS, (that is 
after Kirpa Ram's adjudication order) 
was not competent in the absence of 
permission by the Insolvency Court 
under S. 2S, Provincial Insolvency Act. 
It was objected on behalf of the Bank 
that this was a new point not raised 
either in the Court below or in tbe 
grounds of appeal, but was agitated for 
the first time in arguments. So far as 
the suit by the Bank is concerned, I am 
of opinion that Mr. Setai has attempted 
to agitate a uew point in appeal. In the 
lower Court's judgment at p. 39 of the 
paper-book relating to Mt. Malan Devi's 

case tbe following passage occurs : 

Tbe Amritsar National Bank isuiidorliquida- 
tiOD. and it is further pleaded on their behalf 
that tbe suit did not lie without tbe sanction 
.... of tbe Insolvency Court. My learned pre- 
decessor, L‘t. Devi Dayal Joshi, by bis order 
dated 4tb May 1028, decided tbe last men- 
tioned pica holding that as Kirpa Bam was 
adjudicated an insolvent after tbe institution 
oi tbe suit sanction of tbe Insolvency Court 
was not necessary. 

In this paragraph the Senior Sub- 
Judge was dealing with the case of 
Ram Rakha Mai v. the Official Re. 
ceiver of the Amritsar National Bank 
in liquidation. It is a fact that in Ram 
Rakha dial’s case, which was instituted 
on 3rd December 1927, (that is be- 
fore tbe adjudication of Kirpa Ram as 
insolvent), an objection was taken on 
behalf of tbe Amritsar National Bank in 
liiluidation that Ram Rakha Mai could 
not institute bis suit against the Oilioial 
Receiver without the permission of the 
Insolvency Court. The Sub-Judge then 
ill charge of the case rejected this preli- 
minary objection on the ground that as 
Ram Rakha Mai, tbe plaintiff, was not a 
creditor the case was not governed by 
the provisions of S. 28, Insolvency Act, 
which only applies to suits brought by 
creditors with respect to debts provable 
by them and that, in any case, the pro- 
visions of S. 28. so far as they render the 
leave of tbe Insolvency Court essential, 


came into effect only after the order of 
adjudication, whereas tbe suit had been 
commenced before the order was passed 
So far as the suit brought by the Amriti 
sar National Bank against Mt. Malan 
Devi is concerned I am satisfied that no 
objection was taken in the lower Court 
either in issues or in arguments, to the 
effect that the permission of the Insol- 
vency Court was a condition precedent 
to tbe institution of the suit. Nor has 
this point been taken in the grounds of 
appeal. In point of fact, as would ap- 
pear from an order of the Insolvency 
Judge printed at p. 67 of Mt. Malan 
Devi's paper-book, an application was 
made by the Amritsar National Bank in 
liquidation under S. 28, Insolvency Act 
and permission was duly granted to im- 
plead the Official Receiver as a party. 
This order by the Insolvency Judge can 
only mean that tbe Insolvency Court 
did give permission for the suit to pro- 
ceed. But Mr. Sethi goes further and 
urges that such leave is a condition pre- 
cedent to tbe institution of the suit and 
that it should have been obtained before 
the institution of the suit.. In support 
of his arguments Mr. Sethi relies mainly 
on 42 Mad 684 (l) and 9 Rang 7 (2). 
As a matter of fact, there is a conflict of 
authority on this point; and if Mr. Sethi 
had raised this defence in the lower 
Court it would have been necessary to 
consider in some detail the rulings for 
and against this proposition. But it is 
clear that this defence was not raised in 
tbe lower Court, nor was it mentioned in 
the grounds of appeal and in these cir- 
cumstances 1 consider that tbe objection 
must be deemed to have been waived. 
The authority for this view is 1929 Mad 
323 (3). Letters Patent appeal (which 
also distinguishes 42 Mad 684 (1). oc 
which ^^r. Sethi has relied), wherein it 
was held that where adefenoe as to want 
of leave under a section corresponding 
to S. 428, Provincial Insolvency Act, is 
not specifically taken in the lower Court 
the proper order is to rule that *heo - 
jection has been waived and cannot 
pressed later: 


ideva Kamath v. L^kshminarayana 
. Mad 167=52 I 0 442=42 Mad 684- 

JmedTdjum v. E- ChaUy« Firm, 
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There is not realij any inherent want of 
jurisdiction. The prohibition is murel; a res- 
traint on the oxcrciso of jarisdiction, and is a 
matter of procedure. 

With this view, I agree; without, there- 
fore, deciding tvbether a suit instituted 
without permission can be validated by 
obtaining permission subsequently, I 
would hold that the objection must bo 
deemed to have been waived in the pre- 
sent case. Turning now to the validity of 
the gilt by Kirpa Bam to his wife in May 
102^, it has been urged in appeal that the 
object which Kirpa Ram had in viesv in 
making the gift was to provide for his 
wife and two sets of sons in the face of a 
family dispute and that no inlentioo to 
defeat or defraud his creditors can be 
inferred. There is undoubtedly evidence 
that prior to tbisgife there had been a 
family dispute which culminated in a 
reference to arbitration and an award 
given on 17th October 1923 on which a 
decree was passed on 25th June 1924. 
The trial Court hnds, however, that this 
award was collusive and that, in any 
case, the points in dispute, if any, were 
settled by the award and that Kirpa Ram 
could have had no motive, other than to 
defeat bis creditors, in making another 
settlement on 27th May 1924 by which 
he gifted all his immoveable property to 
his wife, With this view I am in agree^ 
ment. It is undeniable that Kirpa Ram 
was )D debt in May 1924. Besides the 
claim by the Amritsar National Bank in 
hquidatiOQ (subsequently decreed) be was 
indebted to the Jain Bank for Rs. 3,000. 
It 13 true that no money passed between 
the Amritsar National Bank and Kirpa 
Ram. on the pronote, but he had beeu 
granted by the Bank in consideration 

deposit receipt for Rupees 
4U.0U0 (a sum considerably less than tbe 
amount then due on the face value of the 
pronote). Since the defendant Bank had 
recently gone into liquidation Kirpa Ram 
must even in 1924 have had a shrewd 
gea that he might be held liable to the 
Rank for a much larger sum than bo 
•could hope ever to recover from the 
Bank. His assets and liabilities at the 
time of his adjudication in 1928 shew 
•that It was mainly this heavy liability to 
the Amntar National Bank (in liquida. 
tion) which made him insolvent. These 

oonjunotioQ with 
thioh“(on 1321 


ritsar National Bank on tbe pro-note he 
alienated all his immoveable property, 
lead me to •hold that his intention in 
making this gift was in fact to defeat and 
delay his creditors and I have no doubt 
that his wife Mt. Malan Devi was a party 
to this fraud. 

Tbe question nest arises whether in 
these circumstances this gift was, as the 
lower Court has held, void ab initio or 
merely voidable. It is not denied that 
a gift was in fact made in 1924. There 
is evidence that this gift was followed by 
a mutation of the land in favour of Mt. 
Malan Devi and that a lease deed of this 
laud also was subsequently executed in 
her favour by a tenant. In these cir- 
cumstances, I do not agree with the view 
of the trial Court that the gift was a 
sham transaction and void ab initio. 
But there was agift; butas the intention 
of both parties to the gift was to defeat 
and delay Kirpa Rams creditor, it is 
clear that the gift is voidable at tbe 
instance of tbe creditor, and that the 
transferees from Mt. Malan Devi must 
suffer unless protected under S 53 T P 
Act. Turning DOW to the case of the 
transferees, the trial Court has fouud 
and the finding has not been contested 
in appeal that the sale to Durga Das 
was for consideration. Similarly the 
validity of the mortgage of another part 
of the gifted property to Ram Rakha 
Mai has not been contested. In these 
circumstauoes. it is fair to presume that 
tbe transferees in each case took all 
reasonable care and acted throughout in 
pod faith. It follows therefore that 
bo h transferees Durga Das and Ram 

the provision 

f?- that 

nothing shall impair the rights of a trans 

feree in good faith and for consideration. 

1 am of opinion therefore that both 

Durga Das and Ram Rakha Mai must 

mA ik objection to the attach, 
ment of the property in their possession. 
So far as Ram Rakha Mai is concerned it 
if he acquired only a half of 

house No. 1081 from Mt. Malan Devi, 

V® unrebutted evidence on the 
Mcord that the remaining half of the 
house came to him by partition from his 
brother Hira Lai who had himself inheri. 
ted th^ half from his father Moti Ram 

The title of 

Earn Rakha Mai as the son of Moti Ram 
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to a portion of this house by inlieritance 
was not denied in the lower Court and 
in rejectin}’ the evidence oftthe Canton- 
ment Re^jister in proof of their title the 
lower Court was led by special pleading 
into establishing a case wliicli was not 
tlie case of the respondent. It is clear 
that all three brothers Kirpa Ram, Ram 
Rakha Mai and Hira Lai had a share in 
house lOSl. There is no reason to dis- 
believe the evidence of Hira Lai that bis 
share had gone to Ram Rakha Mai by 
partition. Kirpa Ram gifted his half to 
bis wife Mt. Malan Devi. The validity 
of the mortgage of this house to Ram 
Rakha Mai has not been contested. In 
these circumstances I consider that Ram 
Rakha Mai has established bis claim that 
the whole house should be released from 
attachment. 

I would, therefore, accept the appeal 
of Ram Rakha Mai, set aside the order of 
the lower Court and grant him a decla- 
ratory decree with costs. I would simi- 
larly accept the appeal of Durga Das, set 
aside the declaration granted to the 
Amritsar National Bank (in liquidation) 
in respect of the property sold to him 
and, dismissing the Bank's suit pro tanto 
direct the release from attachment of 
this property with costs. As regards 
the land gifted to Mt. Malan Devi. I am 
of opinion that the Dank must succeed. 
I have given reasons for bolding that Mt. 
Malan Devi in accepting the gift was a 
party to a fraud perpetrated by her hus- 
band Kirpa Ram to defeat and delay the 
creditors. The gift is voidable at the 
instance of the creditors under S. 53, 
T. P. Act, and the present declaratory 
suit instituted by the Bank must be 
deemed to have the effect of avoiding it. 
In respect, therefore, of 94 bighas of 
agricultural laud, I would dismiss the 
appeal of Mt. Malan Devi and confirm 
the Bank's decree. In the circumstances 
of the case I would leave the parties to 
bear their own costs. 

Jai Lai. J. — I agree. 

B.D./R.K. Order accordingly. 
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Addison and Din Mohammad, JJ. 

Mohammad Ali and another — Defen- 
dants — Appellants. 

V. 

Ghulam Nabi — Plaintiff — Respondent. 

Letters Patent Appeal No. 48 of 1932, 
Decided on 13tb December 1934, 


fall'unjab Kedeiaplion of Mortgage* Aeh 
<2 of 1913), S. 12-Co-*harer 
Co-mortgftgor redeeming property — Other 
co-sharer proceeding under the Act— Co- 
sharer held not mortgagee and he could not 
claim adverse possession. 

Plaintiff and defendant were co-mortgagors of 
a plot of land. PlaiolifI redeemed the mortgage 
and was in possession of the land to the excln- 
sion of the defendant. Defendant on two occa- 
sions made infructuous attempts to regain that 
laud under Punjab Redemption of Mortgages Act. 
In partition proceedings of the land between 
the parties, the defendant claimedownership of 
the land contending that the plaintiff was not 
entitled to deny bis ownership of the land 
under law, and also that be bad gained a title 
by adverse possession against the plaintiff. 

Held: that there could be no question of ad* 
verse possession between co-sharer^: 

Held also : that the defendantcould not under 
any circumstances be regarded as a mortgagee so 
as to attract the operation of Punjab Redemption 
of Mortgages Act. [P 291 C 1) 

(b) Adverse possession— One co-sbarer de- 
fraying charge on property— Such co-sharer 
denying right of others for joint possession 
until they pay their share of charge— Such 
denial implies recognition of title when pro- 
portionate charge is paid and so cannot 
amount to adverse possession. 


A co-sharcr who purely denies the right 
of the other co-sharer to enter into joint pos- 
session until they have paid to him their 
share of the charge of the property which he 
had defrayed should not be considered to bold 
^'adversely’' to the others. Such denial does 
not obviously imply any repudiation of the title 
of the other co-sharers but rather implies wil* 
Hogoess to recognise their title provided the 
charge in question is defrayed: 1923 Lah 811 
and 1920 Lah 238, Dissent.; 1031 Lah 744. Foil 

[P 291 C 2) 

(c) Appeal — Judgment appealed from not 
referring to point of adverse possession— In- 
ference is of its having been given up and 
cannot be allowed to be raised. 

Where the point of adverse possession doee 
not appear in the judgment under appeal, it 
should be taken to have been given up there and 
cannot be allowed to be raised: 1924 Lah 107.. 
Foil. [P 291 C 2) 

S. L. Puri for MuJeand Lai Puri — for 
Appellants. 

Abdul Karivi — for KespoDdent. 

Judgment. — This is a Letters Patent 
Appeal from the decision of a Judge of 
this Court. The material facts are these. 
The appellants and the respondent were- 
co-mortgagors of a plot of land measuring 
27 kanals. 19 marlas. Some time before 
1914 the respondent redeemed the whole 
land and since then had been in posses- 
sion to the exclusion of the appellants. 
In 1914 the appellants made an infruc* 
tuous attempt under the Eedemption o 
Mortgages Act, 1913. and again ^ 
they proceeded under same Act butfailM. 
In 1929, when proceedings for the partu 
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ition of land, including this area, com- 
imenced between the parties, the respon- 
'dent claimed ownership of the area in 
Idispute, mainly contending that the ap- 
pellants were not entitled under the law 
to deny right of his ownership. He was 
'referred to a civil Court. Both the trial 
'Court and tboDistrict Judgedismissed his 
'suit butonappeal tbeleamed Judge of this 
Court came to the conclusion that the 
appellants having twice taken action 
under the Redemption of Mortgages Act 
and failed, could not be allowed to re- 
open the same matter in the present suit 
as an order passed by the Collector under 
S. 12, Redemption of Mortgages Act, was 
conclusive between them. We are not, 
however inclined to agree with this view 
of the law. 

In the first place, we aredoubtful whe- 
ther the respondent could, under any 
circumstances, be deemed to be a mort- 
gagee of the land so as to attract the 
operation of the Redemption of Mortgages 
Act, his legal position being merely that 
of a cbarge-bolder. Secondly, oil that the 
appellants claimed from the Revenue au- 
tborities under the provisions of the Re- 
deraptioD of Mortgages Act was an adju- 
judication of the rights of co-mortgagors 
inter se and all that the Revenue author!, 
ties decided was, that such complicated 
questions would be better decided in a 
regular suit. We have, therefore no hesi. 
tatiOQ in holding that the decision of the 
learned Judge was erroneous in law. It 
was further strenuously, contended be- 
fore us that the respondent had acquired 
a good title by prescription, inasmuch as 
on both the previous occasions before the 
Collector, he had asserted a title which 

was hostile to the appellants and as the 

farst occasion when this was done was in 
1914 and as the appellants took no steps 
within time to regain the possession of 
the land from the respondent, their rights 
in the land m suit had been extinguished. 
In support of this contention, reliance 
was placed on 71 I C 847 (j) and 92 I C 
980 [21. But both these decisions have 
been dissented from by a Bench of this 
Court m 135 I C 506 (3), which in our 
view lays down the correct law on the 
point. As remarked by the learned Jud 
ges in that case. 

1- Wazir V. Girdhari, 1923 L^rsnSyTTG SiT 


It is really diUjcult to understand why a go* 
sharer who purely denies the right ot the other 
cO'sharor to cater into joiut possession until 
they have paid to him their share of the charge 
of the property which he bad defrayed should 
bo considoied to hold ‘‘adversely’' to the others. 
Such dcuial does not obviously imply any cepu* 
dbtion of tho title of the other co-sharers but 
rather implies wiUinguess to recognise their 
title provided the charge in question is de- 
frayed. 

Besides, the point of adverse possession 
does not appear in the judgment under 
appeal and should be taken to have been 
given up there. If any authority is need* 
ed for this proposition, reference may be' 
made to 77 I C 398 (4). We therefore 
accept this appeal and dismiss the plain- 
tiff s suit so far as it relates to 27 kanala 
19 marks of land, entered in khatas Nos. 
42 and 43. The respondent will pay the 
costs of the appellants before us. 

B.D./r.k. Appeal accepted. 

4. Hatji Mai v. Devi Ditta Mai, iy2l Lah 107» 

«7 1 C 393=4 Lfth 384. 
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Agha Haidar, j. 

.1//. <3ajt{7i“DefeDdant~App8lIanfe. 

V. 

Atma i?am— Plaintiff— Respondent 
Second Appeal No. 1295 of 1935 Ds 
cided on 30th October 1935 ' 

(.) Petition Ael (1893). S.’ 4-Undivided 

family doe. not me.nonlyjoint Hindu femily 

Per.on belonging to undivided femilv 
CAo claim Advantage of S. 4 ^ 

Words ‘an undivided family” in 8. 4 are wr- 
kctly clear and they are not confined to a^ioint 
Hindu family Thoy simply connote that there 

Aivwi ®«“ber9 of which have not 

oivided their property. Where & k i 

to an undivided famUy Id own^haS 

in the house in disputefand thfs .haro 

person should be per- 
znittod to take advaotatre ni 

foK' Act: 3o2iHS24 

625 and 1U8_4 Cal 202. Foil. 9^ 

(b) Partition Act (1893) S 4 — ‘tL t ^ 

inclu*. parci;..‘_s Tate:, 

auction purchaser also ^ »**ect. 

impSr^ ^n“d^; 

fer?e 

general principle., the auction purohle; i. a 

MhHTu Bam~tor Appellant. ^ 

Muhammad Sharif-lox Responaent 

Judgment.-This is a defeodalt's ap. 

p^I, arising out of a suit for possession 

by partition of half a share in a certain 

W originally belonged to 

four brothers, namely, Nathu 

Labhu Ram. Mela Rgm and Dogar. Ue\L 
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Ram and Dogar died issueless and the 
liouse became the property of their survi- 
ving brothers, Nathu Ram and Labbu 
Ram, in equal shares. Nathu Ram died 
and Mt. Gangi, his daughter, succeeded 
him. In execution of a decree, Labhu 
Ram's half share in the house was put up 
for sale and purchased by Atma Ram on 
2-iih June 1933. The sale was confirmed 
on ‘27th March 193-1. On the strength of 
the sale Atma Ram brought a suit for 
possession by partition of half a share in 
the house. In Para, (l), the plaintitl 
clearly stated that he had purchased half 
a share in the house on 2lth June 1933 
at the auction sale and had obtained 
formal possession. In para. (2) the plain- 
titl admitted that defendant 1, namely, 
Mt. Gangi, was the proprietor of half a 
share and that in this way the plaintiff 
and defendant 1 became owners and pos- 
sessors of the house in two moieties. 
The decree-holder, Rattan Lai, and Labhu 
Ram, judgment-debtor, were originally 
impleaded as defendants but were subse- 
quently given up by the plaintiff. 

Mt. Gangi. defendant 1, pleaded that 
the house could not be partitioned in 
view of the provisions of S. 4, Parti- 
tion Act (Act 4 of 1893). She further 
pleaded that she bad effected certain 
improvements and was entitled to be 
reimbursed for tbo costs she had thus in- 
curred. There was also a plea that the 
suit could not proceed in the absence of 
the judgment-debtor and the decree, 
bolder who had been given up by the 
plaintiff. This last plea was given up. 
The trial Court held that no improve, 
ments had been proved and that the de- 
fendant Mt Gangi could’not invoke in aid 
the provisions of S. 4, Partition Act, in- 
asmuch as the house did not belong to an 
undivided family as contemplated by that 
section. It accordingly granted the plain- 
tiff a preliminary decree for the partition. 

Mt. Gangi went up in appeal and the 
learned District Judge took up an entirely 
new line of reasoning and held that 
Mt. Gangi was not a share holder in the 
house in question as the whole property 
in tho house on the death of Nathu Ram 
must be taken to have devolved upon 
Labhu Ram by the rule of survivorship. 
He held in the alternative that if Labbu 
Ram and Nathu Ram had separated, the 
provisions of S. 4, Partition Act, could 
hardly be applied because the family no 
longer remained undivided. He also 


held that there was no evidence to sup. 
port the plea raised by Jit. Gangi 
that she had executed certain improve 
ments on the house in suit. The District 
Judge on these findings confirmed the 
decree of the trial Court and dismissed 
the appeal. I may note in passing that 
the District Judge has used the unscienti- 
fic expression reject for “dismiss." This 
should be avoided. Mt Gangi has como 
up to this Court in second appeal. Iq 
ground No. 2 of the memorandum of ap. 

peal it was rightly pointed out that, in. 

asmuch as the plaintiff had himself dis- 
tinctly admitted the title o( Mt. Gangi 
to the extent of half a share in the house, 
the District Judge was in error in hold- 
ing that she had no title and was in 
possession only by sufferance. I have 
already given tbe substance of paras. 1 
and 2 in which the plaintiff bad clearly 
admitted that Mt. Gangi was tbe owner 
and in possession of half a share in the 
house. On this finding it was unneces- 
sary to enter into the question as to whe- 
ther tbe family consisting of Labhu Bam 
and Nathu Ram was joint or divided. 

The pleadings of the parties constitute 
tbe foundation of tho case and, in view 
of the allegations contained in tbe plaint^ 
tbe possession of Mt. Gangi as aco-sbarer 
to the extent of half a share in tbe bouse 
is unassailable. This being so, tbe whole 
question is, whether, under tho circum- 
stances, she is entitled to claim the bene- 
fit of tbe rule of law contained in S. 4, 
Partition Act. There are two important 
expressions in S. 4, Partition Act, which 
require consideration. In the first place 
we have to see whether the house be- 
longs to “au undivided family.” These 
words are perfectly clear and they are 
not confined to a joint Hindu family. 
They simply connote that there is a 
family the members of which have not 
divided their property. Such is tbe case 
before us. Mt. Gangi undoubtedly be- 
longs to tbe family of Labbu Bam and 
owns half a share in the bouse in ques. 
tion, and this share has not yet been 
divided. Therefore she can ask the Court 
that she should be permitted to buy the 
share of the plaintiff. There is ample 
authority in support of this view, but 1 
would only refer to the Full Bench decu 

sion in 30 All 324 (l). 

This case was followed in two subs^- 


Sullan Begum v. Debi Prasad, 
siS A L J 352=1908 AWN 126 (F B). 
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fluanfc decisions of tho Calcutta High Conrt 
ID 12 C L J 525 (2) and 1934 Cal 202 (3). 
Secondly, ifc was argued by tbe learned 
counsel for the plaintiff-respondent that 
tbe plaintiff, being an auction purchaser, 
cannot be treated as a person to whom a 
share in the house has been transferred 
within the meaning of S. 4, Partition Act. 
The argument is that the plaintiff had 
purchased the house at a Court sale and 
the expression "transferred” was confined 
only to a voluntary sale which had been 
effected by means of a written convey- 
ance. I do not appreciate this distinc- 
tion which is sought to be drawn by the 
learned counsel. Tbe word transfer’ is 
of the very widest import and I do not 
jtbink it is confined only to a transferee 
|from the judgment-debtor. In fact, on 
'general principles, the auction purchaser 
jis a transferee of the right, title and in- 
jterest of the judgment-debtor and bis 
.position is not outside the operation of 
'S. 4, Partition Act. 

No arguments have been addressed to 
me on tbe question of improvement. Tbe 
result therefore is that I allow tbe appeal, 
and setting aside tbe judgments of the 
two Courts below, hold that tbe defen- 
dant Mt. Gang! is entitled to claim the 
benefit of S. 4, Partition Act. I therefore 
remand the case to tbe trial Court under 
the provisions of 0. 41, R. 23. CivilP. C., 
with directions to dispose of the case ac- 
cording to law giving tbe plaintiff tbe 
benefit of tbe provisions of S. 4, Parti- 
tion Act. The defendant-appellant shall 
be entitled to refund of tbe court-fee paid 
in this Court. In view of the fact that 
the plaintiff came with a straightforward 
claim into Court, and it was tbe learned 
Judges who went on a wrong track, I 
order that the parties bear their own 
costs throughout. The question of costs 
after remand is left open. 

B.D./r k. Case remanded. 

2. KashiroJe Chunder V. Snrodfk Prosad Mitro 

(I'JIO) X2 0 L J 525=7 I C 48G. 

8. L.-itifaDnessa Bibi v. Abdul Rehman 1084 

Cal 202=119 I 0 1088=58 CLJ 174. 
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Girdhari Lal — Plaintiff — Petitioner, 

V. 

Rallan Chand — Opposite Party. 

Civil Revn. No. 822 of 1935, (formerly 
Civil Appeal No. 1216 of 1935), Decided 
on 28th October 1935. 


(a) Appeal— Proper presentation— Claim de- 
creed only in part— Both parties appealing— 
Lower appeUate Court dismissing appeal by 

plaintiff w bile allowing appeal by defendant 

tbus dismissing plaintitf’s claim in entirety 
— Plaintiff appealing against dismissal of ni» 
appeal in lower Court but filing copy 
of defendant's appeal in lower Court — Held 
there was no proper presentation of appeal 
under O. 41» R. 1, Civil P. C. 

A person filed a suit against another lor re- 
corery of certain money advanced and for re- 
covery of damages lor breach of a contract. His 
suit was decreed only for recovery of advance 
while claim for damages was dismissed. He 
appealed against this dismissal of his claim for 
damajics. The defendant appealed against the 
decree against him for recovery. Both appeals 
were separately numbered aud tbo lower appel- 
late Court dismissed the plaintifi's appeal and 
allowed tbe defendants appeal tbus dismissing 
the plaiutiff's claim entirely. The plaintiff came 
Id second appeal and along with his memoran- 
dum of appeal he filed a copy of the decree of 
tbe lower appellate Court where tbe defendant 
was an appellant and not the decree in appeal 
by him which was really appealed from. 

Held : that there was no proper prosentation 
of second appeal inasmuch as the plaintiff 
should have appealed against a decree dismiss* 
ing his appeal under 0. 41, R. 1, Civil P. 0., to 
tbo lower Court and should have filed a decree 
of that appeal CP 294 C 1] 

(b) Civil P. C. (1908) S, 102 — Cases co- 
vered under S, 102 — Court is not in favour 
of entertaining revisions. 

As a rule, the Court is not in favour of en- 
tertaining revisions from ordors of tbe lower 
appellate Courts in cases which aro covered 
by S. 102. Civil P. 0. These orders aro intended 
by the Legislature to bo final and to allow an 
appeal against such orders amounts to circum- 
venting the policy oi the Legislature [P204C2] 

Where a second appeal was filed from a suit 
of a Small Cause naturo and the appeal was 
sought to 1)0 treated as a revision: 

Held: that it could not bo so troatod. [P 204 C 2] 

Chiranjiva Lal Aggarival — for Pefcnr. 

Hem Baj Mahajan — for 0pp. Party, 

Order. — The plaiutiff brought a 
suit for the recovery of a sum of Rs. 200, 
Rs. 150 being the amount of damages 
claimed for the breach of a contract and 
Rs. 50 representing the amount of earn- 
est money which tbo plaintiff had paid 
to tbe defendant and of whioh the plain- 
tiff Y?anted a refund. The trial Court 
dismissed the plaintiff’s suit for Rs. 150 
damages and decreed his claim for Rs. 50. 
Both parties filed appeals. The plaintiff's 
appeal was registered as No. 73 of l9a5 
and defendant's appeal as No. 44 of 1935. 
The lower appellate Court dismissed the 
plaintiff's appeal and allowed the dofon- 
dant’s appeal with the result that the 
plaintiff's suit was dismissed in toto. 
Two separate decrees were drawn up. 
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The decree in the jdaiutill's appeal, No. 73 
of 1935. ^ras as follows : 

Tt is orilered that the appeal he di.-raiised 
and the decree in this appeal to follow the one 
p.asseJ in (-(oss Appeal Iso. ii of lOSj 

The decree in Appeal No. 11 of 193.5 
was as follows : 

The .ippeal isaccopted to this extent, that the 
decree of the lower Court decreeing phtintifl's 
suit is rc-rer.'ed and the plnnlitVs suit is dis- 
missed. 

The plaintiff came up to this Court and 
filed a petition of second appeal. Along 
with his memorandum of appeal he filed 
the decree of the lower appellate Court 
in Appeal No. 11 of 1935, wbicli was the 
defendant’s appeal, and not of his own 
Appeal No. 73 of 1915. It need hardly 
be stated that the decree of the lower 
appellate Court iu Appeal No. 44 of 1935 
contained the grounds of appeal which 
the defendant hud filed in that Court 
and not those which were filed by the 
plaintiff in his appeal. The position of 
the parties as appellant and respondent 
in the decree in Appeal No. 11 of 1935 
would not be the same as in the plain- 
tiff's Appeal No. 73 of 1935 and would 
naturally be reversed. The decree in 
Appeal No. 73 of 1935 is not on the re- 
cord. Mr. Ilem Raj Mahajan, counsel for 
the respondent, lias raised two preli- 
minary objections. In the first place 
his objection is that there was no proper 
appeal because, under the terms ol 0. 41. 
R. 1. Civil P. C., the memo, of appeal 
should bo accompanied by a copy of the 
decree appealed from. In the present 
case the copy of the decree which was 
really appealed fropi was in Appeal No. 73 
of 1935 in which the plaintiff was the 
appellant and not the decree in Appeal 
No. 44 of 193-5 in which the defendant 
was the appellant and tlie plaintiff the 
respondent. This being so tliere is no 
proper appeal in this Court and the pre- 
liminary objection prevails. 

Another preliminary objection was 
raised by Mr. Ilem Raj Mahajan for the 
respondent that the suit is for the re- 
covery of a sum of money and was of a 
small cause nature and, therefore, no 
second appeal lay. Tliis objection, too, 
seems to be well founded. The plaintiff 
came into Court alleging that the defen- 
dant had failed to carry out the terms of 
the contract into which he bad entered 
with the plaintiff and for this reason the 
plaintiff' has suffered damages and was 
also entitled to the refund of Rs. 50 


which he had paid by way of earnest 
money. The defendant's plea was that 
the plaintiff had entered into a contract 
with his eyes open and had liacked out of 
it without any legal justification and, 
therefore, he was not entitled to any 
damages or to the refund of the earnest 
money. The lower appellate Court has 
accepted tlie contention of tlie defendant 
and has dismissed the plaintiff's suit in 
toto iu appeal. In my opinion the suit’ 
was of a small cause nature and nosecondl 
appeal lay. The learned Counsel for the 
appellant asked this Court to treat his 
petition of appeal as a revision under 
S. 115, Civil P. C. In the first place I am 
not, as a rule, in favour of entertaining 
revisions from the orders of the lower 
appellate Courts in cases which are 
covered by S. 102, Civil P. C These 
orders are intended by the Legislature to 
be final and to allow an appeal against 
such orders amounts to circumventing 
the policy of the Legislature. In any 
event the judgment of the lower appellate 
Court appears to be correct and I am not 
disposed to disturb it in revision. The 
application, therefore, fails and is dis- 
missed with costs. 

P.D. i;.K. Applicatioi dismissed. 
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Agha IIaidak, J. 

Lala Vanna Laf— Petitioner. 

V. 

Emperoi — Opposite Party. 

Criminal Revn. Case No. 105G of 1935, 
Decided on 21st October 1935. 

(«| Criminal Trial — Cross-cases— Judgment 

—Two separate trials— Judgment only one 
Jocumenl— Decisions separate and distinct— 
Findings in each based on evidence in each- 
judgment in one case based on its own evi- 
dence — Procedure held not illegal and ac- 
;used not prejudiced thereby. 

Thoro were two separ.ate trials and two ap- 
peals therefrom hefore the Sessions JudfiO. The 
iudement however was one continuous docu- 
ment, but the decisions in the two cases were 
(Uite separate and distinct from each other. 
rhe findings iu one case were not based on the 
ividence recorded in the other case. The judg- 
ment in one case was based upon its own oral 

and docuinentarv evidence : , 

Held : that the procedure was not »ffcgal ana 
Ibe accused was not prejudiced thereby : l-*« 
tah 104; 1925 Lah 149:1928 Lali 380 and 1933 
Had 367 (f U). Distina. fP 295 C 2 : P 296 C l] 
(b) Defamation — Election campaign Ac 
cused issuing poster against rival Barrister, 
headed ' Hollowness of 

Barrister is exposed" - Accused held not 

justified in giving publicity to rival f 
as Barrister and calculated to lower him m 
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public eye — Hence not within Excep 9 

to S 499, I. P C. 

In th*’ c^‘>ur>o of in elo:lion ciiin'.uirn the 
accuse*! l i r^^ter igiiixt hi-5 rival candi- 
date who WIN 1 I’arrister ind which v.*.»5 titled 
*'the h ‘llowiir-'j of 'dr.— *s capacity as i 
thtor h;\s been exposed/* 

Jlfld : that iho I'^cused hid no justif^alion 
whit^'ver in dricciric hi:« rivari; position ns a 
Birri^i-'r into the limelUht of publicity in a 
lincaace whi h .amounted tonscrioii*^ .asper* 
sioii tip->n hU profoS'^ioiiii status and was Cil- 
cnlite l la low^’r him in the eyes of the pn)ili> 
li 1 Barrister. Heneo the protection laid down 
in Kicep. 9 to S. 59.1, I. p. C. .could not l»o 
afTordod to the accused : //nr risen v. 5 

E: 6: ni 9n. n. l. on, [P 29G C l. 2] 

(c) Defamation — Vulgar and abusive epi- 
thets not sufficient irt themselves for crimi* 
nal prosecution. 

ViilRir and abusive epithets are not .sulUcicnt 
In tbcrn^elvcN to be tho foundalioo of a crimi- 
nal pro?«ecution. [p 299 C 2] 

liavi Lnl Attajul II — for Petitioner. 

Duni Chand, Di^hcn N a rain for Gorf. 
Advocate — for tho Crown. 

Order.— There wns an election con- 
test between R. B. L. Panna Lai and 
Mr. Tck Chand, both of whom were can- 
didates for the memborsbip of tho Punjab 
Legislative Council. Mr. Tek Chand 
issued a poster on 5th March 1933 (Ex.P, 
G. 1). On 7tb March 1933 R. B. L. 
Panna La! issued and published, broad.! 
cast the poster Ex. P. G. which is the 
subject-matter of this prosecution. R. B, 
L. Patina Lai brought a criminal action 
against Mr. Tek Chand and L. Duni 
Chand. his father, on the basis of E.x. P. 
G. 1 on 28th March 1933. On SOtb 
March 1933 Mr. Tek Chand and L. Duni 
Chand brought a criminal action against 
E. B. L. Panna Lai on the basis of tho 
poster Ex. P. G. There were two sepa. 
rat© trials, and by two separate judf;« 
moots the trying Magistrate convicted 
both sets of accused persons and imposed 
sentences of fine upon them. Both sides 

mlflf r acquitted 

Mr. Tek Chand and L. Duni Chand and 

upheld the conviction of R. B. L. Panna 

D , nn*; sentence of 

Bs. 1,000 fine which had been imposed 

h Lai has come 

to this Court m revision. The case was 

argued for the best part of two days. 
Counsel for the petitioner invited the 
attention of this Court to 4 Lab 376 fl) 
1925 Lah 149 (2) and 1928 Lah 360 
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(3), and argued that the learned Sessions 
.Tudge was in error in hearing tlio two 
appeals, as his mind must liavc been pre- 
judicially influenced in deciding tho ap. 
peal of R. B. L. Panna L il by the evi- 
dence and findings in the case in which 
an appeal had been filed on behalf of 
Mr. Tek Chand and Duni Chand. I do 
not think there is .any force in this con- 
tentiou. 4 Lah 37G (l) was a case in 
which two Sessions trials, which arose 
out of two cross. riots, were in substance 
tried as one joint trial and only prosecu- 
tion evidence in each case appeared on 
the record. Counsel for the parties were 
heard in both cases and theassessors who 
appear to have been common to the two 
cases were not asked to give their opinion 
until both cases had been closed. Only one 
set of findings was recorded in respect of 
both cases and ultimately one common 
judgment was delivered. In fact, there 
was a single trial to all intents and pur- 
poses. This procedure, which certainly 
IS contrary to the law as laid down in 
the Criminal Procedure Code, was dis. 
approved by this Court in spite of the 
fact that both the counsel and the ac- 
cused had given their consent to it. The 
matter came up before a Full Bench of 
the Madras High Court 56 Mad 159 (4). 
In this case also the Court had to con- 
sider tho question of the desirability of 
the Sessions .Tudge hearing two cases 
separately with the assistance of different 
sets of assessors and afterwards pronounc- 
inq judgments in both. The Full Pench 
he d that there was nothing objection- 
able in such a procedure so long as the 
Sessions Judge tried one case quite in- 
dependently of the facts of the other. 

They, however, emphasised that the 
trials must be separate.!. e., before differ, 
eut assessop and separate judgments de- 
livered, and that the conclusions in each 

be founded on the evidence in 
each case. These cases, therefore, have 

the present 
separate trials 
I u ^^gistrate and there were twe 

judgment is one continuous 
document, the decisions in the two 
oases are quite separate and distinot from 

*' 1^33 Mad 3C7= 
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leach otlier. None of the Qndings in the 
present case is based upon tho evidence 
recorded in the other case only. The 
judgment before me is a self-contained 
document and is based upon its own oral 
and documentary evidence. I therefore, 
overrule this objection. Tbe document 
(Ex. P.fy), which forms the basis of the 
prosecution runs as follows : 

Tbe hollowness of ^Ir. Tek Ch.^ud’s capacitv 
as a Barrister hasbeen exposed. He has stooped 
to false aud mean personal attacks Mr. Tek 
Cl) and has issued a poster in Urdu iu which he 
has made baseless and e.xtremely filthy, false 
and mean attacks upon me. It may not be 
against the Congressite incutaiity of L Duni 
Cbaud to take shares of a $laughter*hous6, but 
for DIO it is a question of Dharani (religion). I 
do not want to siy anything more th to this : 
that tbe ubovesaid statement of Mr Tek Cband 
is extremely odious and uiifouuded Similar is 
the statement in which it has been said that 
I stopped the procession of the Vaisb Confer- 
ence in Ambala city, and so ou and so forth. 

The learned counsel for the petitioner 
admits that the statement is defamatory, 
but be relies upon Excep. 9 to S. 499, I. 
P. C, S. 105, Evidence Act, clearly lays 
down the general law on the subject, that 
the party who wants to take the beneet 
of a certain exception, must bring his 
case within the four corners of that ex- 
ception, and tho burden is upon him to 
do so. There cannot be any doubt that 
tbe heading: Mr. Tek Chand ki barnslri 
\ki pol khnl gai means that tbe unsound- 
|ness of Mr. Tek Chand's knowledge or 
capacity as a Barrister has been exposed. 
This imputation undoubtedly iscalculated 
to lower in the estimition of olhers tbe 
intellectual qualities and the aptitude for 
bis profession as a Barrister in Mr. Tek 
Chand. Now coming to tlie exception 
which is invoked by the petitioner, it is 
important to note that it relates to pri- 
vato communications which one party 
makes in good faitli to anotlier for the 
protection of his own interest. In fact, 
this exception gives legislative sanction 
to the law as laid down by Lord Camp- 
bell in 5 El A B1 314 (5), (not cited by 
any party) : 

.V commuaication made buna fido upon any 
subject-matter in which tbe party comnounica* 
tiug basal) interest, or in refercoco to which 
be has a duty, is privileged, if made to a person 
having a corresponding interest or duty, al- 
though it contains criminatory matter, which, 
without this privilege, would be slanderous and 
actionable. 


6. Harrison V. Bueb, (1857) 5 El A B1 344=25 
L J Q B 25=3 W R 474=1 Jur N S 846. 
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Duty” iD this context is not confined 
to legal duty, but includes moral and 
social duties of imperfect obligatiou. Good 
faith is defined in S. 52, I. p. C., which 
says that ; 

Notbiug is said to be done in good faith 
winch is done or beliered without due care or 
attention. 

In tbe present case, in the course of the 
election campaign, tbe accused had no 
iusti6cation whatever in dragging Mr. 
Tek Chand *s position as a Barrister into 
the limeliglit of publicity in a language 
which amounted to a serious aspersion 
upon his professional status and was cal- 
culated to lower liim in the eyes of the, 
public as a Barrister. The profession of 
a Barrister is a highly honourable one 
and to say that Mr. Tek Chand's position 
as a Barrister is hollow and has been 
exposed in a poster which was broadcast 
throughout the length and breadth of the 
constituency does not afford tbe protec. 
tion laid down in Excep. 9 to S 499,1. 
P. C. Tho rest of the poster consists of 
vulgar and abusive epithets, but I do not 
think that they are suflicient in them- 
selves to be the foundation of a criminal 
prosecution. In my opinion, tbe order 
of the learned Sessions Judge was correct 
and the petitioner was riglitly convicted. 
Tho sentence of tho fine of Rs. 1,000 is, 
however, excessive. I think Mr. Tek 
Chand was only anxious to vindicate bis 
character, and in this ho has succeeded. 
Under all the circumstances I think that 
a tine of Rs. 250 would meet tho ends of 
justice. With this mod ideation the peti^ 
tioQ is dismissed. If tho tine has been 
fully paid, the petitioner shall be entitled 
to a refund of tho balance of Rs. 750. 

S.li.'B.K. Petition dismissed. 
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Addison and Abdul Rashid, JJ. 

Bcli Pant and Plaintiffs — Ap** 

pellants. 

V. 

Municipal Covnnillee, PinJigheb and 
olhers — Defendants — Respondents. 

Letters Patent Aj)peal No. 64 of 1935, 
Decided on 10th October 1935, from de- 
cree of Agha Haider, J., Lahore, D/- ith 
March 1035. , . ... 

(a) Municipality — Powers of— Municipal*^ 
can exercise powers conferred on it by Act 
Municipality cannot bind itself by contract 
beyond its scope. , 

Muoicipalitics can exorcise powers, but only 
those conferred on them by tho Act by wbicia 
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they are constituted, or such as are necessary 
to ihe exercise of their corporate powers, the 
performance of their corporate duties, and the 
accomplishment of the purposes of their asso- 
ciation. A Municipality cannot bind itself by 
any contract beyond the scope of its t>owers 
which are prescribed by statute or charter. 

^ ^ . [P 297 G 2) 

(b) Punjab Municipal Act (3 of 1911)— 
Ss 18, 56 (g) and 169 (g) — Powers of disposal 
given by these sections— Agreement restrict- 
ing rights of Committee is ultra vires. 

There is no provision in tho Punjab Munici- 
pal Act giving the ilunicipal Committeo other 
powers of disposal except as given by Ss. 18, 
56 (g) and 1G9 (g) in respect of a public street 
or allowing it to contract with respect to its 
rights in public streets. So ao agreement in 
dispute by which the committee acknowledges 
the maliks of a town to bo the owners of the 
land adjacent to tho public streets and that 
rights to recover customary dues 
called ha^i buba (door tax) and that if the 
Municipal Committee leases it for considera- 
tion, the mahks will be entitled to a half share 
of tho proceeds and that tho Committee will 
have no power to transfer any part of the 
public streets or thoroughfares without con- 

sjderation unless the raaliks agree is null and 

void and ultra vucs of the powers of the Com- 

[P 297 0 1 P29SC1) 

Manchar Lai— hr Appellants. 

Malik Mokd. Amin — for Eespondeots 2 
and 7. 

Addison, J.-Three plaiotiffs, who 
are residents of Pindigheb in Attock Dis. 
trict, brought a suit against the Munici- 
pal Committee of Pindigheh as defendant 
1. and defendants 2 to 7. who are maliks 
of the town. Defendant 2 was also, at 
the time when the agreement in dispute 
was entered into between the Municipal 

o the Municipality. The agreement in 
dispute IS dated 18th July 1929. Cv this 
agreement the Committee acknowledged 
the mahks to be the owners of the land 
adjacent to the public streets and that 
they would have rights to recover custo 

jT wn^r f.^*®** (door taxt 

It was further stipulated that if the 

Municipal Committee leased a portion of 

transferred it for consideration, the maliks 
would be entitled to a half share of the 

provided that the 
Committee would have no power to 

transfer any part of the public streets or 

ew '‘ix consideration un- 
less tho mahks agreed, etc. 

The plaintiffs considered that this 

agreement was ultra vires and void and 

gainst the mteiests of the residents of 

brou«hr^h"“^ accordingly 

brought the present suit to get it set 


aside. They failed in the Court of the 
Subordinate Judge and their appeal to 
the District Judge also failed. A second 
appeal to this Court was dismissed and 
against the dt-cision of tho learned Judge, 
who decided the second appeal, this 
Letters Patent appeal has been admit- 
ted. lleliance was placed upon S. 48 (l), 
Punjab Municipal Act, which runs as 
follows : 

If any member, officer or serT.mt of a Com- 
mittee or of .1 joint Committee, without the 
previous permission in writing of the Commi?- 

siouer voluntarily renders himself interested in 
any contract made with that Committee, or if 
within one month of his becoming interested 
in any such contract he neither resigns nee 
obtains the permi.ssion in writing of the Com- 
missioner for his remaining a member, officer 
or servant of tho Committee in spite of his 
interest in such contract, he shall bo deemed 
to have committed an offence under S. 163. I. 
F. 0. 

This made it an offence for defendant 
2, who was then the Secretary of the 
Municipality, to enter into such a con- 
tract without the previous permission in 
writing of the Commissioner and it is nob 
disputed that this permission has never 
been given. As however such a contract 
was not specifically declared void, the 
Jearned Judge, who heard the second 
appeal, was of the opinion that it could 
not be altogether ultra vires and that was 
his mam reason for dismissing the appeal. 
Ibis however is not the way to look at 
cases of this description. A Municipal 
^corporation possesses and can exercise 
the following powers only : 1 . Those 
oraoted m express words under the 
statute or charter creatiug it. 2. Those 
necessarily implied in or incidootal to 

LT? -^ud 3. those 

essential to the accomplishment of the 

declared objects of the Municipality, not 

TUh/ but indispensable. 

If there is any doubt as to whether the 

OourU by the 

by the statute or charter creating it or 
by some legislative Act applicable there- 

oLcise can 

orth«m conferred 

constituted, or such as are necessary to 
be exercise of their corporate powers, 

duties^ 

duties, and the accomplishment of the 
purposes of their association. A Munici. 
Pahty cannot bind itself by any contract 
beyond the scope of its powers which are 
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prescribed by statute or charter. By 
reason of S. IS, Punjab Municipal Act, 
every committee shall have power, sub* 
ject to tlie provisions of tlie Act or of 
any rules made thereunder, to transfer 
any property hold by it an 1 to contract 
and to do all otlicr thin^«i necessary for 
the purposes of its constitution. 

Under the provisions of S. AG (s;), Pud- 
jih Municipal Act, all public streets and 
the pavements, stones and other mate- 
rials thereof, and trees growing oo and 
erections, materials, implements and 
things provided for. on sucli streets, shall 
vest in and. are under the control of the 
Committee to be held and applied by it 
for the purposes of the Act ; but in no 
other way as already stated. Under 
S. IGO (g) the Committee may, subject to 
the provisions of any rule, lease, sell or 
otherwise dispose of anv land used by the 
Committee for a public street and no 
longer required therefor. There is no 
otlicr provision in the Act giving the 
iCommittco other powers of disposal in 
.respect of a public street or allowing it 
Ito contract with respect to its rights in 
public streets. It follows from the prin- 
!ciplo enunciated that the agreement in 
question is null and void and ultra vires 
of the poNvers of the Committee. We 
accordingly accept this appeal with costs 
throughout and grant the plaintiffs a 
decree for: (1). A declaration to the effect 
that tlie agreement dated 18th July 1029 
is null and void and incapable of being 
acted upon in any way; and (2). a perma- 
nent iniunction to issue against defen- 
dants 2 to 7 not to accept any benefit 
under the agreement and against defen- 
dant 1 not to give any benefit to tliem 
tlioreunder. 

ivP./R.K. Appeal alloxccd, 
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Buidi: and CcuRir:, JJ. 

Covimiitec of ^lanageyncnt for Ourd- 
Kata Nankanci Sahih^VhxxniiiX — Appel- 
lant. 

V. 

llira Da^s, Chela of Golind Da^ — De- 
fendant ^ Respondent. 

First Appeal No. 773 of 1032, Decided 
on 29th October 1035, from decree of 
Sukh Gurdwaras Tribunal, Lahore, D/- 
18th December 1931. 

(a) Punjab Sikh Gurdwaras Act 18 of 1925). 
S. 25-A (as amended by S. 4 of Punjab Act 3 
of 1930]— Section introduced to implement 
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decisions reached by Tribunals— Successful 
party can lodge suit for possession. 

Thr' obvious iuiCDtion of the legislature in 
intfo-luciDi; S. 4 of tbe Sikh Gurdwaras (Amend- 
mf*Qt) Act (3 ofl^.^0) a successful partv 

as soon (he decision was reached by the 
trihuoil v.'ould bo at liberty to sue for posses* 
sioD. The whole section was introduced owing 
to the dillkuUy that bad been experienced 
owing to the lackof any proviRiou in tbeorigioal 
Act for implemeutiog the decisions reached by 
the tribunal In cases under Ss 5 and 10 of the 
Act. S 2.’)' \ was introduced to provide a cheap 
and speedy method of giving effect to the deci- 
sions of the Tribunal. It is obvious that the 
proper course for the successful party would be 
to lodge Lis suit aod if the opposite party had 
preferred an appeal in the High Court, for that 
party to obtain an order staying tbe proceedings, 
if necessary. (P 299 C 1, 2) 

(b)Interpretat ion of Statutes— Courtc should 
not discover intention of Legislature but 
should endeavour to interpret the Act. 

It is not for the Court to try to discover what 
the intention of the legislature is when tbe Act 
is pissed. Courts have only to deal with tbe 
clear language of tbe Act as passed and endeav- 
our to interpret it. The business of the inter- 
preter is not to improve the statute; i^ is to 
expound it. The question for him is not what 
the legisl.iture moaot. but what its language 
means; i. e.. what the Act has said that is 
moaot. (P 209 C 2] 

(cl Punjab Stkh Gurdwaras Act I192S1, 
S. 25* A (as amended by Punjab Act 3 of 1930) 
^S. 25‘A applies only to cases where record* 
ing of evidence before Tribunal is not com- 
plete before commencement of Act. 

The only possible interpretation of S 11 of 
the amending Act is th.it it makes S. 4 Inow 
S 25*A of the original Act) only applicable to 
those claims, petitions and suits in which the 
recording of evidence has not boon concluded 
before the Tribunal at the commcncemeot of 
the Act. The meaning is clear and the inter- 
pretation placed upon it as above is tbe onlv 
possible one. [P 299 C 2] 

Bhagat Singh — for Appollant. 

Har Gopal — for Respoodont. 

Currie. J. — This order will dispose of 
tliree appeals Nos. 773 and 115i of 1932 
and 739 of 1933 iu which the game pomb 
regarding the interpretation of S. 25. A of 
the Sikh Gurdwaras Act has arisen. 

In the present case the Committee of 
Management for the Gurdwara Nankana 
Sahib in Nankana Jagir of Okara Tahsi 
brought a suit for possession of certain 
lands on the basis of a decision in their 
favour by the Sikh Gurdwaras Tribunal 
in proceedings on a petition under o. 

(1) of the Act. Tbe suit was dismissed 
by the Tribunal on the ground that tbac 

decision had been passed 
amending Act which introduced b. io-a- 
into the original Sikh Gurdwaras Act 
came into force. The decision of tne 
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Tribunal was dated 21sfc June 1923. Ad 
appeal in the High Court was dismissed 
on 11th May 1931 and tho suit was 
instituted on 26th August 1931. The 
Sikh Gurdwaras (.\mendment) Act, 1930, 
(Punjab Act 3 of 1930) came into force 
from 1st November 1930. S. 4 of that Act 
contains whatis S.25.A ofthe Sikh Gurd- 
waras Act, which runs as follows: 

2S-A. (1) hen it has bcou decided under the 
proviiilons of tbi^ Act that a right, title or in- 
terest in immoveable property belongs to a Noti- 
fied Sikli Gurdwara, or any person, the Com- 
mittee of the Gurd'Var.a concerned or the person 
in whose favour a declaration bad been m.ade 
may, within a period of one vear from the date 
of the decision or the date of the constitution 
of the Committee, whichever is later, institute 
a suit before a tribunal claiming to be awarded 
possession of the right, title or interest in tho 
immoveable property in question as against the 
parties to the previoiK petition, and the tri- 
bunal shall, if satisfied that the claim relates 
to tho right, title or interest in the immoveable 
property which has been held to belong to the 
Ourdwari, or to the person in whose favour the 
oeclaration has been made, pass a decree for 
possession accordinply; (2) notwithstanding 
anything contained in any Act to the contrary, 
he court-fee payable on the plaint in such suit 
Shall bo five rupees. 

Section 11 of the amending Act which 
deals with the question of the retrospec- 
tive effect to be given to the amendments 
made by Ss. 2. 3 and 4 of this amending 
Act shall be applicable to all claims, peti. 
tiODS and suits in which the recordin'* of 

concluded before 
the Tribunal at the commencement of 

fu section 

that the Tribunal came to the conclusion 

that they bad no jurisdiction to deal with 

this suit. For the appellants Mr. Bhasat 

bingh has argued on the assumption that 

b. 25.A 18 to be read by itself without re 

ference toS. 11 of the amending Act. 

He contends that the limitation of the 

suit dates from the final decision of the 

appeal and thus the case was within 

tmie. To my mind there is no force in 

this argument. It appears to me that the 

obvious intention ofthe legislature was 

that a successful party as soon as the 

decision was reached by the Tribunal 

to sue for possession. 

to the difliculty that had been experienc- 
ed owing to the lack of any provision in 
the original Act for implementing the 
decisions reached by tho Tribunal in 
casw under Ss. 5 and 10 of the Act 
.J-5-A was introduced to provide a 
lOheap and speedy method of giving effect 


to the decisions of the Tribunal. It is. 
obvious that the proper course for the, 
successful party would be to lodge hisj 
suit and if the opposite party had pre-i 
ferretl an appeal in tho Higli Court, for! 
that party to obtain an order staying the 
proceedings, if necessary. I am there- 
fore of opinion that there is no force in 
tills part of the argument. It is unneces- 
sary to discuss it further in view of the 
conclusion at which I have arrived re- 
g.arding the retrospective effect of S. 11 
of the amending Act, which must obvi- 
ously be read along with S. 4 which it 
governs in express terms. 

Mr. Bhagat Singh has urged further 
that the inclusion in S. 11 of the amend- 
ing Act of S. 4 is erroneous aud due to 
some oversight. He points out that, while 
Ss. 2 aud 3 of the amending Act, which 
introduced amendments regarding the 
defiuition of Sikh (S. 2, Sikh Gurdwaras 
Act), and inS. 16 of the Act, were of such 
a nature that effect could be given to 
them immediately in cases in which the 
evidence had not been concluded i there 
was no reason for limiting the effect of 
S. 4 to cases in which the record of evi. 
dence had not been concluded, at the 
time the Act came into force. It is not 
for us however to try to discover what 
the intention of the legislature was when 
the amending Act was passed. We have 
only to deal with the clear language of 
the Act as passed and endeavour to inter- 
pret it. To quote Maxwell on the Inter 
pretation of Statutes. Edn. 7. p. 6 

not to im- 

on* statute: it is to expound it. The 

<)ue.,tion for him is not what the laffisldtiirf. 

meant but whnt its langue^e means, re- wlmt 

tho Act has said that is meant 

Now in the present case there cannot 

n ff- tlie only possible! 

Actl tt?? amending' 

Act 19 tyt It makes S. 4 (now S. 25.A of 

applicable to those 
claims, petitions and suits in which the 

®Vdence has 00 ^^ fcon 
Tribunal at the com- 
mencement of the Act. The moanin'* is 

Placed uV° interpretation 

placed upon it by the Tribunal is the 

mill ® ^ therefore dis- 

PL- j With costs, 

onide, J. — I agree. 

B.D./B.K. Appeal disvtissed. 
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Backkt, J. 

Balak yath — Defendant — Appellant. 

V, 

Charanjit Bai — Plaintiff — Respon- 
dent. 

Second Appeal No. 590 of 1935, Deci- 
ded on 15th July 1935, from decree of 
Dist. Judge, Amritsar, D/. I9th December 
1931. 

Will— Conglruction—Trust created by will 
— Direction that succession to trusteeship 
should pass to descendants of trustee — Sue* 
cession cannot pass to collaterals- Relatives 
not having; powers to interfere with bequest 
— Line of trustee coming to an end — Trust 
reverts to original founder 

Where a direction in a trust that the sue* 
cession to pass to tbe descendants of the 
original tru^teO'^ is quite cletr. succession can* 
not be extended to include their collaterals, in 
whom there no reason to suppose that the 
testator would have been included to repose 
any particular confidence, 301 C 1) 

Where a clause in a will creating a trust pro* 
vides that none of tbe relatives of the trustees 
are to have any right of interfering \Yith his 
bequest and that any claim put forward by 
them is to be rejected, proper conslraction of 
tbe clause is that this clauso is intended to ap* 
ply to any claim of the relatives to succeed to 
tbe property in their personal capacity or to 
claim any ri^bt of interfering with tbeiuinago* 
ment of the property during the lifetime of tbe 
trustees appointed by the founder or in tbe pre- 
sence of any of tbcir descendants. Tbe testator 
does not thereby intend to provide that the 
management of the trust should not revert to 
bis own family, according to tbe ordinary rule 
in case tbe line of succession which he bad 
prescribed should die out. fP 301 C 1] 

Kanu'ar Sai7i — for Appellant. 

Nawal Kishore — for Respondent, 

Judgment. — In 1894 one Raja Ram 
founded a trust by will in favour of a 
Hindu temple or shiwalaya, endowing the 
temple with lands and appnintingtrustees 
to manage the property. The first trustees 
were Badri Nath and Basant Nath and it 
was provided that the management of the 
trust should pass to their descendants. 
Basant Natli died in 1899 and Badri Nath 
died in 1901, when the ofiice of the 
manager was taken over by Basant Nath's 
widow, Alt, Daya Wanti, in the absence 
of any living descendants of the original 
trustees. A suit for lier removal from 
the management svas brought in 1921 by 
Harcharan Das, a nephew of Raja Ram, 
and one of his sons. They were granted 
a decree on 8th December 1923, hut 
Mt. Daya Wanti died during the course 
of the appeal, whereupon tbe suit was 
dismissed as baring automatically come 
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to an end. Harcharan Das then had him- 
self entered in the revenue records as 
trustee and took over the management on 
the ground that the trusteeship had re- 
verted to the founder’s line on the ex- 
tinction of the line of succession laid 
down by Raja Ram. His right to the 
management was attacked by Balak Nath, 
a collateral of the original trustees, who 
succeeded in having the revenue entries 
reversed, l>ut Balak Nath did not suc- 
ceed in taking over the management. 
Harcharan Das then brought tbe present 
suit for a declaration of his right to 
manage the temple and the attached pro- 
perty, joining another of his sons as plain- 
tiff. Harcharan Das himself has died, 
and tbe present plaintiff is his son 
Charanjit Rai The suit is against Balak 
Nath. The trial Court granted a decree 
in favour of tbe plaintiff, which was con- 
firmed on appeal to tlie District Court. 
The defendant has instituted asecond ap- 
peal. Tlie following pedigree table shows 
thedefendant's position in relation to the 
original trustees : 

BISHESn.AfiNATH. 


Pravag Nath I^adri Nath 

' j (died 1901) 

Baikuiit Nath Basant Nath 

] (died ld99] 

Balak Nath =Mt. Daya Wautl 

(Appellant) 

The first argument put forward is that 
tbe ofiice of trustee should devolve ac- 
cording to the ordinary rule of succession, 
and that the reference in Raja Ram s will 
to the descendants of Badri Nath and 
liasant Nath should uot be taken as limit- 
ing the succession to his direct descen- 
dants. The general rule as laid down in 
S. 421 (3) of Mulla's Hindu Law is as 

follows : , 1 * Af 

Where the founder has prescribed ft Imo oi 
succession to the office of sbobait, but the siw* 
cession to the office ha-i entirely failed, the 
right of management reverts to the founder an 
bis heirs. 

liut in a trust of this nature, the gift is 
to the idol, and not to the so-called trus- 
tees, and the founder is making an ap- 
pointment rather than a gift so far as nis 
first trust of the original manager 
family are concerned. In 29 
there was a provision that the omce 
should be held by tbe founder's daughte^ 

1. Gopal Chunder Boio v. Kartick CbundcrDoy, 
(100*2) 00 Cal 716 {P C). 
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aod her basband aod tbeir male cbildrea 
successively. It was held that on the 
death of the last surviving son of the 
daughter, the succession of shebaits failed 
and the sliebaitship revetted to the heirs 
,of the testator. In the present instance 
the direction that the succession is to 
pass to the descendants of the original 
trustees is quite clear and I do not think 
that it can be extended to include their 
collaterals, in whom there is no reason to 
suppose that the testator would have been 
inclined to repose any particular couh- 
dence, The oe.tt argument is that Rjja 
Ram intended to exclude his own rela- 
tives from taking any part in tbemanage- 
ment of the trust. This is based on a 
jclause in his will which provides that 
none of his relatives are to have any right 
of interfering with his bequest and that 
auy claim put forward by them is to be 
'rejected. I agree with the lower appel- 
late Court that this clause is intended to 
[apply to auy claim of the relatives to suc- 
ceed to the property in their personal 
capacity or to claim any right of inter- 
fering with the managamenb of the pro- 
perty during the lifetime of the trustees 
[appointed by the founder or in the pre- 
|Seuoe of any of their descendants. Itdoes 
inot appear that he was intending to pro- 
vide that the management of the trust 
should not revert to his own family, ac. 
cording to the ordinary rule in case the 
line of succession which he had pres- 
cribed should die out. 

A third argument is that the present 
suit IS barred by the rule of res judicata 
on account of the previous litigation, in 
Which the present defendant was implea 

ded as the legal representative of Ml. Dava 

Wanti after her death. This argument 
13 based on the fact that the plaintiflf 
never put forward any claim to succeed 
to the oftice of shebait during the life 
time of Mb. Daya Wanti. even when he 
was suing for her removal from the office 
which she held. It is true that the pre 
sent claim might have been made a 
matter of attack in the previous suit, but 
It 18 also apparent that the previous suit 
was brought against Mt. Daya Wanti in 
a personal capacity, and I do not think 
that the former pleadings can be taken 
as amounting to an admission or decision 
that the present respondent has not a 
better right than the defendant at the 

post of she. 

oait. The last argument is that the suit 


is time barred, because Mb. Daya Wanti 
entered upon the management in 1901 
and her possession was clearly adverse 
to the present claim of the plaintiff. The 
plaintiff and bis father however succeed- 
ed in entering upon the management 
after Mt. Daya Wanti’s death, and this 
was sufficient to break the period of ad- 
verse possession, even if Mt.Daya Wanti’s 
toouro of the office be regarded as ad- 
verse possession of a nature which could 
benefit the present appellant. For the 
above reasons the appeal fails and is dis- 
missed with costs. 

B.D.fit.K. Appeal dismissed. 
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Age I Haid.^r. J. 

Jan Mokammad — Defendant — Peti- 
tioner. 

V. 

Amolak Ram and anofA<>r— Defendants 
and another — Plaintiff — Respondents. 

Civil Revn. No. 171 of 1935. Decided 

on 14tb February 1935, from decree of 
bub.Judge. First Class. Lahore, D/. 3lst 
May 1931. 

(«) PraeUce -Revision- Appeal incompe- 
lent under O 47. R 7. Civil P. C.-Il m.y 

be treated revision. ^ 

Wheie an ordinary appeal does not lie in 
view of the restriciive provisions of 0. 47 R 7 
Ibo Court may neverlheloss tro.vt iho appeal 
la27 Aa/* 435 ; 1933 Laf: 169 ^and 
IJio L.i/I 3<y, Rel. on. [p 302 0 2; P 303 C 1] 
(b) Prectice-Resloralion of proceedings- 
Rev.ew - Court cannot <«t aside it. own 

m^SaU. 

The Court has no jurisdiction to set aside 
Us own judgmeut on a reconsideration of the 

present before it on 
***’*««^«'*t*— Conflicting rulings — Me- 

S?e Vbe consideration be 

Selv Hiff cases upon 

g 3^0 If 

— Arbitration — 

A reference to arbitration moans the aba»> 
doning of the regular tribunals set up bv 
State and presided over by trained Judged 
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referring the matters in controvcr>y to a 
domestic tribunal whi^h inav consist of Uv- 
mcQ. Cases arising out of lusv of arbitration 
form a class by themselves. The aggrieved 
party thereupon cannot have recourse to the 
ordinary remedies either by way of revision or 
appeal when the verdict of the tribunal of bis 
own choice has gone against him ; l'J33 Lah 
•]20 and 29 C-W 107 \P C’} Rd. rn. 304 C 1] 

(e) Court fees^Refund — Power of Court — 
Fees paid on presentation of memorandum 
of appeal — Appeal converted into revision^ 
Fees can be refunded. 

Where a person pays court- fees into the 
Court at the time of presenting an appeal, 
which does uot lie and appeal is convcrlod into 
revision. court*fccs can be refunded to the 
party : P L Hi Rd. on. [V 304 C 2] 

Barkat AH and Atdul Aziz — for Peti- 
tioner. 

Achhru Barn, R. P. Kosla, Amar Nath 
JJojiga and N. Balt — for Respon- 
dents. 

Order. — On 17tli July 1929 a deed of 
partnership, JOx. P, 1, was executed. The 
names of three persons, namely Amolak 
Ram, Niamal Ali and Sheikh Jan Mo. 
hammad appeared as partners. Their 
shares were speci&ed and their rights 
and liabilities were mentioned. It bore 
the signatures of Niamat Ali and Amolak 
Ram, but it was not signed by Sheikh 
Jan Mohammad. It had the signature 
of a man named Sheikh Allah Hitta. 
The partnership business was named and 
styled as the Royal Motor Transport 
Company. On 4th November 1929 an- 
other deed of partnership. Ex. P/2, was 
drawn up. This document was almost 
similar in its terms to Ex. P/1 with this 
difference that it was signed by Sheikh 
Jan Mohammad himself. The name of 
the brm as given in Ex. P, 1 was retained 
in this newly created partnership. A suit 
was brought by the plaintiffs against 
Amolak Ram, Niamat Ali and Jan Mo- 
hammad for the balance of the price of 
certain motor trucks, which had been 
supplied by them on 7th August 1929, 
to the Royal Motor Transport Company. 
Defendant 1 Amolak Ram practically 
admitted the plaintiff's claim ; Jan Mo- 
hammad and Niamat Ali denied that they 
were partners on the date of the pur- 
chase of the trucks and further pleaded 
that the Lahore Courts had no jurisdic- 
tion to entertt^n the suit. Five issues 
were framed, but we are concerned only 
with the first two, namely : (1) Whether 
the L'lhore Courts are vested with juris- 
diction to hear the suit ; and (2) whe- 
ther defendants 2 and 3 were not part- 


ners of the Royal Motor Transport 
Company. Uoshiarpur. at the time of the 
transaction in question. The trial Judge, 
Mr. n.arnam Singh, proceeded to reco'rd 
liis finding on the question of jurisdic- 
tion and on 15th March 1933 held that 
the suit was cognizable by the Court of 
the Subordinate Judge. First Class, at 
Lahore. The parties then went to trial 
and ultimately on 4th October 1933, the 
Subordinate Judge. Mr. Harnam Singh, 
decreed the claim against Amolak Ram 
and Niamat Ali and dismissed it against 
Jan Mohammad on the ground that on 
the date on which the trucks were sup. 
plied ho was not a member of the part- 
nership. 


On 18th December 1933, the plaintiffs 
made an application in the Court of 
Mr. Harnam Singh for review of judg- 
meut on the ground that there was a 
mistake or error apparent on the face of 
the record which bad led to the dismis- 
sal of the suit against Jan Mohammad. 
Mr. Harnam Singh issued the usual 
notice. The matter came up before an- 
other Subordinate Judge, namely, Mr. 
G. R. Mehta, who allowed the applica- 
tion of the plaintiff and granted the re- 
view on exactly the same materials which 
were before Mr. Harnam Singh. He was 
further of opinion that Mr. Harnam- 
Singh in his order dated loth March 
1933, while deciding the issue as tojuris- 
dictioQ had expressed the opinion that 
Jan Mohammad was liable under the 
terms of Ex. P/1. Jan Mohammad came 
up in appeal to this Court payingRs. 375> 
as court-fee. At the time of argument 
Mr. Achhru Ram raised a preliminary 
objection that neither an appeal lay nor 
a revision was entertainsble in this case. 
The learned counsel for Jan Mohammad 
clearly admitted that as the scope of an 
appeal against the order granting review 
was limited under the provisions of 0. 47, 
E. 7, Civil P. C., be could not press -the- 
appeal; but he strenuously urged that 
a revision lay and that the memorandum 
of appeal should be treated as an applies- 
tion forTevision. He relied upon 8 Lah 
617 (1) where a learned Judge, while 
observing that an ordinary appeal did 
not lie in view of the restrictive provi- 
sions of 0. 47, R. 7. Civil P. C..n6vertbe. 
less held that in the circum stances of 

1. Sikandar Khan v. Baiand Khan, 1927 Lah 
435=107 I C 696=8 Lah 617=29 P L B 81. 
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the case, he could treat the appeal as a 
revision. There is a more direct nutbo* 
rity of another learned Single Judge of 
this Court in 34 P L E 88 (2). 

This case completely covers Mr. Bar- 
kat AH's argument. I took time to consi- 
der this case in the light of the authori- 
ties quoted by the learned connsel on 
both sides. 1 find that there is no escape 
from the conclusions arrived at by the 
learned Judge who decided 34 P L R 88 
(2), It is necessary to give the facts of 
34 P L R 88 (2) insomedetail. Asuitwas 
brought fora substantial sum of money in 
the Court of the Subordinate Judge. It 
was dismissed for default under 0. 9, R. 8, 
Civil P. C. An application was made on 
behalf of the plain titi for the restoration of 
the case but thisapplication was rejected. 
Subsequently an application was made 
for review of the order of dismissal 
passed on the application for restora- 
tion. This application for review was 
founded on exactly the same material 
as the previous application for the res- 
toration of the case. The Court granted 
the application for review and set aside 
the order which it had passed dismissing 
the application for restoration and res- 
tored the suit which had been dismissed 
for default. Against this order the de- 
fendant, as in the present case, filed an 
appeal in this Court. As the appeal 
could not be entertained in view of the 
provisions of 0. 47. R. 7, Civil P. C., the 
defendant’s counsel asked that his peti- 
tion of appeal may be treated as revision. 

It was objected on behalf of the plain- 
tiff-respondent as in the present case 
that the order of the Court below was 
an interlocutory order and, therefore, it 
could not be challenged by way of revi 
Sion in this Court But, on the' autho- 
rity of 7 Lah 161 (3) this contention was 
repelled and the application for revision 
against the order granting the review 
was entertained. 

The learned Judge referred to the lead- 
ing case on the subjeot, namely 3 Lab 
127 (4) and held, that in view of this 
Pnvy Council authority the Court be- 
low had DO jurisdiction to set aside its 
own judgment on a re conside ration of 

2. Kanshl Ram v. Diwan Chand, 1938 Lah 163 
=141 10 188=34PLR88. 

8. Piroj Shah v. Qarib Shah, 19/6 Lah 379=95 
.1 ^ 161=27 P L R 321. ® 

4- Ohajju Ram v. Koki, 1922 P 0 112=72 T r 
666=49 I A 144=3 Lah 127 (P 0) ° 


the same materials which were present 
before it on tho former occasion when 
the application for restoration was dis. 
missed. Witli this line of reasoning 
I entirely agree. Mr. Harnam Singh’s 
judgment might have been erroneous, as 
to which I express no opinion, but in 
that case the plaintiffs had their remedy 
and could have filed an appeal, but surely 
they could not ask his successor. in-office 
to set aside that judgment in review on 
a re-coDsideration of the same materials 
which were before Mr. Harnam Singh. 
As regards the inconsistent findings to 
which Mr. G. R. Mehta refers, I may 
point out that the order dated loth 
March 1933 was a finding on the ques- 
tion of juri.sdiction alone and did not 
purport to decide the liability of Jan 
Mohammad in view of the language of 
the particular issue. The remark which 
is attributed to Mr. Harnam Singh in 
this order was in all probability part of 
the argument of the counsel for the plain- 
tiffs or a mere casual observation while 
recording the finding on the issue of 
jurisdiction. That this was so is put 
beyond doubt by the fact that the 
learned Judge had framed a specific 
issue, No. 2, for the purpose of determining 

the liabilities of defendants 2 and 3 and 

while recording his finding on issue 2, he 
held that Jan Mohammad was not liable. 
On the merits a Court of appeal might 
have come to a different conclusion, as 
to which r express no opinion ; but 
wrely, m view of the clear language of 

the light of 3 Lah 
127 (4), Mr. G. R. Mehta had no juris- 
diction to grant the review on a reconsi- 
deration of the case on exactly the same 
materials. I may here refer to the inter- 
pretation which has been put on the 
Privy Council case by a learned Judge of 
the M^ras High Court in 1933 Mad 290 
[0) and I respectfully follow it. 

The learned counsel for the respon- 
dents cited a number of decisions, but 
they do not really touch the matter 
which IS before me for consideratiou. It; 
IS always more or less dangerous, when 
discussing authorities on a particular 
provision of law to cite cases upon en 
wrely different provisions of law by way 
of mere analogy. But the case which 
was most strenuously relied upon by Mr. 

5. Uottai Gonndan v P. S. RamaawanU Avvan 

gar. 1033 Mad 290=141 1 C 331. ^ “ 
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Acbhru Earn, the learned counsel for 
Amolak Earn, respondent, was 11 Lali 
16D (G). That was a case in which an 
appeal was tiled against a decree passed 
by the Court below in certain arbitra. 
tion proceedings under Sell. 2, p.ira. IG (2), 
Civil P. C., but the learned Judges held 
that an appeal could not be entertained 
in view of the restrictions placed by 
Sell. 2, para. IG (2). It was urged by the 
counsel for the appellants that his ap- 
peal may be treated as a revision. On 
this the learned Judges observed that 

The whole law ol references, .awards and de- 
crees following upon th-. awards is highly 
technical and a very limited right of appeal is 
conceded. 

In view of the restrictions on the ap- 
peal contained in the aboveraentioned 
paragraph, the door for a revision must 
be deemed to have been closed. Now so 
far as that case is concerned I entirely 
agree. There is a higher authority than 
that decision, namely the leading Privy 
Council case on the subject, 2U Cal 1G7 
(7). There, their Lordships of the Privy 
Council in dealing with the case of a 
decree passed on an award were pleased 
to observe tliat a revision in such a case 
would be more mischievous than an ap- 
peal. In this connexion I may observe 
that a reference to arbitration means the 
abandoning of tbe regular tribunals set 
up by the State and presided over by 
trained Judges and referring tbe matters 
in controversy to a domestic tribunal 
which may consist of laymen. Tbe ag- 
grieved party, therefore, cannot have 
recourse to the ordinary remedies either 
by way of revision or appeal when tbe 
verdict of the tribunal of his own choice 
has gone against him. Therefore cases 
arising out of law of arbitration form 
class by themselves and have no applica- 
tion to the present case. In my opinion 
tbe Court below bad no jurisdiction to 
grant tbe application for review. I there- 
fore treat this appeal as a revision. I ac- 
cept the revision, set aside tbe order of 
Mr. G. E. Mehta, dated 31st May l93i, 
granting the review and restore tbe judg- 
ment and decree of Mr. Harnam Singh. 
Petitioner shall get bis costs. Plaintiffs 
may proceed against that judgment in 
the manner provided by the law, as to 

C. Sat Bbarai v. Jamiat Bai, I'JilS Lah 426= 

143 I C 586=11 Lih fCo. 

7. Gbulam Khan v. Mohammad Uussaia, (1902) 

29 Cal 167=29 I A 61=8 Sar 154 (P C). 


which I express no opinion one way or 
tbe other. 

The applicant bad paid a court-fee of 
Es. 375 in this Court. That court-fee 
minus Eupees four (Es. 4) would be re. 
funded to the applicant. The parties are 
agreed as to this course being adoptedand! 
there is also the authority of 34 P L E 1 (8).l 
r.\V./k m. Revision accepted. 

. Jwala SiogU v. 1933 Lah 351=li2 

I C 033=k P L R 1. 
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Monroe and Rangi Lal, JJ. 

Bhagwan Singh and another — Defen- 
dants — Appellants. 

V. 

Ballfir Singh and another — Plaintiffs 
and others — Defendants — Respondents. 

Second Appeal No. 254 of 1934, Deci- 
ded on 15th January 1935, from decree of 
Dist. Judge, Ludhiana, D/- 13th Novem- 
ber 1933. 

Custom (Punjab) — Alienation Ancestral 
property— Legal necessity— -Debt raised by 
agriculturist by mortgage of ancestral pro* 
perty for carrying on manufacture of sugar 
is one for legal necessity. 

No h^rd and fast rale can be Hid down that 
ancestral property can never bo alienated by an 
agriculturist for tbo purpose of providing funds 
for trade or business. t P ® 

A debt raised by an agriculturist by mortgage 
of ancestral property for tho purpose of carrying 
on manufacture of sugar in tbo village is one 
for legal necessity. The manufacture of sug« 
by an agriculturist in bis own village cannot be 
said to be looked upon with disfavour by village 
local custom: 19*24 Lah 41; 192G Lah 

1932 Lah 179 Bel. on; 1914 Lah 247 Nof Fo«. 

805 O ij 

Dev Raj Sahny — for Appellants. 

Ram Lai Anand /—for Eospoodents. 
Rang! Lai, J. — This second appeal 
arises out of a suit to challenge a mort- 
gage of ancestral land on the usual groun 
of want of consideration and necessity. 
Tbe plaintiffs are the sons of the mort- 
gagors. Tbe learned District Judge fouod 
that the mortgagors were engaged m the 
manufacture of sugar in the . 

that the whole debt was raised or tbac 
purpose, but on the authority of 24 

361 (1). be came to the conclusion that 

the debt could not be held to be raised 
for legal necessity. The decree of the 

trial Court granting the declaration pr j 

ed fo r by the plaintiffs was there fore 

1. Santa Singh v. Warjam Singh, 1914 Lab 247 
=24 1 0 361=19 P E 1915- 
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■conBrmed. The mortgagees have 61ed a 
second appeal to this Court. In 24 I C 
361 (1) the loan in question was raised 
for buying merobandisa for a shop start- 
ed in the village. The loan was not held 
to be for legal necessity because the 
learned Judges were of opinion that vil- 
dage custom would not look with favour 
upon the conversion of a Jat agriculturist 
into a shop keeping trade and would not 
countenance an alienation of ancestral 
land in order to enable such agriculturist 
■to carry on the business of his shop. This 
view, even if it was correct at that time, 
has not been adopted in the later deci- 
sions of this Court. In 74 I C 451 (2), 
an alienation of a sarai by an agricultur. 
ist for the purpose of raising money to 
engage in trade was upheld and it was 
remarked that 24 I C 361 (l) could not 
have intended to lay down'-that under no 
•circumstances could a member of an agri- 
cultural tribe alienate ancestral property 
■for the purposes of engaging in trade. In 
95 I 0 433 (3) it was held that money 
■borrowed by a Jat agriculturist for tra- 
•ding in cattle was for valid nec6ssity and 
it was remarked that the application of 
•24 I 0 361 (1) must be restricted to the 
exact facts of that particular case. In 
136 I C 265 (4), Sir Sbadi Lal. who was 
■a party to 24 I C 361 (1), himself remark- 
•ed that the scope of the latter ruling 
must be restricted to its own facts and 
that no hard and fast rule could be laid 
down that ancestral property could never 
be alienated by an agriculturist for the 
purpose of providing funds for trade or 
business. In that case the alienor had 
for many years ceased to do the work of 
an agriculturist and had been living out 
of India carrying on trade and sending 
money to his sons. It was held that the 
money borrowed constituted a valid 
necessity for the sale of an ancestral 
house. In the present case it cannot 
possibly be said that the manufacture of 
sugar by an agriculturist in his own vil 
[age would be looked upon with disfavour 
by village custom. It is a matter of com- 
mon knowledge that most agriculturists 

grow sugar-cane and manufacture gur for 
sale. 

It is admitted that the business has 

Hu8ain-ud-Din v. Saif AU Shah. 

8 ^ ® 451=4 Lah 122. 

!' Lah 515=95 1 0 488. 

179=136 

I 0 265=18 Lah 624=33 P L B 48 
1886 L/89ft40 


not resulted in any loss to the mortgagors. 
It would be ridiculous to suggest that an 
agriculturist should not improve his 
financial position by starting an industry 
allied to agriculture and which he can 
carry on in his own village He is not 
thereby converting himself into a shop- 
keeper, as was the case in 24 I C 361 (l). 
The finding of the learned District Judge 
that the debt was not raised for legal 
necessity cannot therefore be maintained. 
The finding that the whole debt amonnt- 
iog to Rs. 4,448 was raised for the manu- 
facture of sugar was not and conld not 
be challenged in second appeal. I would 
therefore accept the appeal and dismiss 
the suit with costs throughout. 

Monroe, J, — I agree. 

K.m./r.k. Appeal allowed. 
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Addison and Dalip Singh, JJ. 

Sonepat Co-operative Society, Ltd . — 
Plaintitf — Appellant. 

V. 

Kapuri Lal and others — Defendants — 
Kespondents. 

First Appeal No. 2210 of 1929, Deci. 
ded on 25th October 1934, from decree 
of Senior Sub. Judge, Eohtak, D/- 21st 
June 1929. 

Contract— Surety— Mere laches or oon- 
exerciie of right of superintendence or 
gratuitous agreement on part of obligee does 
not roleofe surety. 

More laches of the obligee, or a mere passive 
acquiescence by the obligee in acts which are 
contrary to the conditions of a bond, is not 
suoicient of itself to relieve the snreties. Mere 
non-exercise by the obligee of their rights of 
superintendence does not discharge the sureties 
from their liability as sureties. So also a mere 
peluitous agreement by a creditor to give time 
to the principal debtor will not discharge the 
„ (P 808 0 1, 2] 

Vishnu Datta and Achhru Ram for 
Badn Das—iox a^ppellaot. 

Shamair Ghand and Qabul Gkand— 
for KospoodoDtSe 

Addison, J.— The Sonepat Co-opera- 
fcu-e Society. Limited, sued Kapuri Lal. 
their Accountant, as principal, for the 
recovery of Rs. 6.086 embezzled by him 
and also sought to make Sri Ram and 
Ram Chandar liable as snreties. Kapuri 
Lal absconded and an ex parte deoraa 
with costs has been passed against him. 

absolved from 
liability Against this decision the plain- 

tiff society has appealed claiming that the 
sureties should also at least have been 
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held liable for the sum of Es. 3,873-3-0 
with costs on that amount. The case is 
simple one. Kapuri Lai was the Accoun- 
tant of the Union and was authorised to 
receive and disburse moneys. On 23rd 
December 1925, Sri Earn became surety 
on his behalf for the faithful discharge 
of his duties in the amount of Bs. 2,000. 
The bond stated that even though Kapuri 
Lai might be promoted to some higher 
post, tiie surety would be liable to the 
extent indicated if Kapuri Lai showed 
any neglect or dishonesty in the discharge 
of his duties. On 27th May 1927, the 
Union demanded security to the extent 
of Es. 5,000 and this was furnished by 
defendant 3, Earn Chandar, the terms of 
the bond being the same as those of the 
bond given by Sri Earn. It has been 
found land tliis was not contested before 
us) that Kapuri Lai embez7led the fol- 
lowing amounts; 
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a longer period than a week (which was- 
contrary to statute and to a resolution 
passed by the plaintiffs) and also that 
the plaintiffs had permitted the collector 
to mix the proceeds of the different rates. 
It was held that the plaintiffs' acquies. 
cence in the collector’s irregular mode of 
accounting was not such connivance as- 
to discharge the sureties; and that upon 
the facts proved and on the findings- 
there was no defence to the action. This- 
case applies with full force to the case- 
of the two sureties before us, except of 
course as regards the special plea of Sri 
Earn that his security bond was dis- 
charged. There is another case reported 
at p. 494 of 2 Q B D (2). In this case 
the plaintiffs bud the right of superin- 
tendiug the works of their contractor- 
through their engineer who ultimately 
gave a ffnal certiheate upon which the- 
contractor was paid. The plaintiffs then- 


Es. ii. p. 

2,700 0 0 on 18tb October 1926 
600 0 0 on 31st January 1927 
732 8 0 on Ist April 1927 
1,873 3 0 on 1st August 1927 

Total 5.905 11 0 

Interest to the extent of Es. ISO-o-O 
was also claimed. The sureties accused 
the Society of negligenco and added that 
as it allowed Kapuri Lal to run away, it 
could not enforce any liability against 
them. Sri Bam also pleaded that his 
security bond bad, as a matter of fact, 
been discharged and that ho was not 
liable for auy of the sums embezzled. 
The Court below held that the bond of 
Sri Earn bad been completely discharged 
and that he was thus not liable for any 
amount. It further held that the Union 
was negligent in superiuiending the work 
of Kapuri Lal and waiting from 2Qd 
March 1928, to 12th March 1928, before 
reporting the matter to the Police. For 
the reasons given both sureties were held 
not liable. The appeal must succeed. It 
has been held in 22 Q B D 394 (1), that 
mere laches of the obligee, rir a mere 
passive aquiescence by tlio obligee in acts 
which are contrary to the conditions of 
a bond, is not sullicicnt of itself to relievo 
^tlie sureties. It was found in that case 
that the plaintiffs had permitted the col- 
lector to retain moneys in l-is hands (or 

1. The Mayor, Alderman sod CiMiceDs v. Dur- 
ham Fowler, (1899) 22 Q B D 894. 


sued the sureties for the contractor and 
it was found that there was an omission 


on the part of the plaintiffs properly to- 
superintend the works which led to the 
scamping of It. It was held that the 
mere non-exercise by the plaintiffs of 
their right of superintendence did not 
discharge the defendants from their 
liability as sureties; and also, that they 
were not discharged by the fact that the 
plaintiffs' engineer bad given his final 
oertiticate. 

Lastly, it was held in 22 All 351 (3) 
that a mere gratuitous agreement by a 
creditor to give time to the principal 
debtor will not discharge the surety. In' 
the present case all that was alleged was 
that there was negligence in supervision, 
that the sureties should have been in- 


formed on 2ud March 1928, when the- 
Assistant Eegistrar became fully aware of 
the embezzlement, and that the matter 
should have been reported to the Police 
on that date instead of l'2tli March 1928, 
by which time Kapuri Lal bad absconded. 
On the authorities quoted, none of these 
things are sufficient to discharge the 
sureties. It is also clear that Sri Earn s 
security bond was not completely dis- 
charged when the new surety bond for 
Rs. 5,000 was taken from Earn Cband on 
J7th May 1927. The trial Court b^ 
cased its finding as to this fact priaoi- 

!. Mayor, Alderman and Butgesies of lUngsWU 

U^D Hull V. Harding. (1892) 2 Q B D 49*. 

I. DamodarDas v. Miih-immad Huasaiu. (lyw 

23 All 851=1900 A W N 106. 
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pally on the circnmstance that Sri Bam 
had in his possession the secarity bond 
and produced it in Court. There is how. 
ever good evidence to the effect that all 
documents were kept by Eapuri Lai who 
must have given back the bond to Sri 
Earn when Sri Bam resigned his Direc- 
torship on 27th May 1927, and the new 
security bond was taken. To rebut this 
evidence Sri Bam did not himself go into 
the witness box. This society is not run 
in the regular way employed by Banks, 
the work being for the most part super, 
intended by honorary workers. There is 
no resolution of the society cancelling 
completely Sri Bam s security bond when 
fresh security to the extent of Bs. 5.000 
was taken from Earn Cbaodar on- 27th 
May 1927. Of course* it was discharged 
on that date but his liability for past 
acts remained. 

-ill that can be held is that on the 
date in question Sri Bam ceased to be 
liable on his security bond and Bam 
Chandar commenced to be liable on hie. 
This means that Sri Bam must be held 
liable as surety to the extent of 
Bs, 2,000 for tha acnbaz^leoieDts prior to 
2«tb May 1927. Bam Chandar obviously 
can only be held liable to the extent 
of embezzlements subsequent to the date 
of his security bond. There was only 
one embezzlement of Bs. 1.873.3-0 after 
that day. It must therefore be held 
that he 13 liable to that extent. In the 
iMolt I would accept the appeal and, in 
addition to the decree already given 
against Kapuri Lai, I would grant a de. 
cree for Bs. 2.000 against Sri Bam as 
surety and a decree for Bs. 1,873-3.0 
against Bam Chandur as surety. The two 
sureties will be jointly and severally 
1« le for the costs of this appeal and 

"u ^ with Kapuri 

“ Court ■“ 

Dalip Singh, J. — I agree. 

^peal accepted. 
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Monbou, j. 

on difference between 
ADDfSON AND AgHA HaIDAR. JJ. 

(jopal Defendant— Appollanfc. 

jSui.-na Biii-Plaiitiff and another- 
defendant— Respondents, 

J'irst Appeal No. 2 j 71 of 1929. Deoi 
ded on 28th May 1934. 


Registration — Hiba-bil*iwaz— ^Transfer in* 
favour of wife in lieu of dower — Value of 
property transferred and not consideration^ 
of transfer determines necessity for regis- 
tration. 

if, a MahomedaD. executed a mortgage in 
favour of one O. The morlgage incJuded half 
a share in a house which was already conveyed 
to one S, who was if ‘s wife in lieu of her dower. 
This biba*biMwaz was an unregistered docu- 
ment executed long before the mortgage deed- 
m favour o( 0. G brought a suit on his mort- 
gage and after obiaioing decree put the half- 
house foe sale. 5 brought a suit for a declara- 
tion that the half house belonged to her by 
virtue of the hibA Ml-iwar and was not liable to- 
be sold. The property transferred in the hiba- 
bilMwaz was over Rs. 100 in value. Though thfr 
cooMdotation for the dower was not stated in 
the d^ument yet it was alleged to be less than 
Ks. 100. It was contended that the docament 
purporting to be hiba-bil-iwaz was inadmisgible* 
in evidence for want of registration : 

Beld : (For Monroe and Addison, JJ., Agha 
Haxdar. J., conlra).— Where the amount of the- 
considetdtjou was not mentioned in the deed 
the enquiry must be wh.%t was the value of the 
not what was the amount of the 
dower, whether the document required registra- 
tion or not must be determined by the value of 
the property transferred and not by the value or 
amount of the consideration for^tbe traS^« 
and as the value of the property transferred far 
MMeded Bs 100, the deed of transfer required 
registration and that not having been reaistarad 
it was not admissible inevidence and the mort> 
^ge prevajl^l921 iiTapSl. and 90 P LB 1904 

S'.'. “i|~ 

nis wifo wfts tftnt&inount to a saIa nnA ^ 
quenlly such a deed of gift when tha 5^ 

thug transferred exceeded Rs. 100 and as ^an/sK 
was admissible in evidence tKz* n ^ 

which the document u produced cannnT‘ i?' 

Siiii 

in the document - is w o Mentioned 

1904, 563 and90 J> L R 

moer 1926, m favour of Gopal Daa 
defendant 1 . One of the proptriies hypo’ 
^seated was half a house. Tt^ere wafa' 

TObsequent morignge.deed between the 
1927, but this transaotion fell throngL 
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and we nro not concerned with it. Gopal 
Das sued on his mortgage and obtained a 
decree. Wlien in execution of bis decree 
he was al)out to sell tlie lialf house men- 
tioned, Mt. Sakina Bibi, wife of the 
mortgagor Shah Muhammad, instituted 
a suit on 21st July 1928, for a declara- 
tion that the half house belonged to her 
and was not liable to be sold in execution 
of the mortgage decree. Her case was 
that this half house as well as another 
house were given to her by her husband 
by an unregistered deed on 20th July 
1921, in lieu of dower. Her suit was con- 
fined to the half house affected by the 
mortgage-deed in question and she did 
not ask for a declaration in respect of the 
other house. Gopal Das pleaded that the 
hiba-bil-iwa/. was never acted upon and 
was executed in bad faith in order to 
defeat the rights of the husband’s credi- 
tor. He also pleaded that the property 
was worth much more than Rs. 100, in 
value and that the biba-bil-iwaz was 
therefore compulsorily registrable. To 
this the plaintiff's' counsel replied that 
the half house was certainly worth more 
than Rs. 100 when the deed was executed 
but that as the amount of dower due was 
Rs. 90, this did not matter. 

Three issues were struck: (1) 'Whe- 
ther the document sued on is admissible 
in evidence though unregistered? (2) 
"Whether the house in suit belongs to 
plaintiff? (3) Whether the alienation in 
plaintiff's favour is fictitious and collu- 
sive? The trial Judge, who only heard the 
evidence of defendant 1, found that the 
deed did not require registration and that 
the alienation was a good one and could 
not be impeached by Gopal Das whose 
deed was subsequent to the hiba-bil-iwaz. 
He therefore decreed the plaintiff's claim 
and Gopal Das has appealed. The first 
question arising is that of the value of 
the property included in the biba-bil- 
iwaz. Admittedly it is much more than 
Rs. 100. Muhammad Sharif (P. W. 1), a 
cousin of the hushand, has stated that 
the husband has no other property and 
that the house may be worth Rs. 200 or 
Rs. 400. His evidence is interested. One 
Nihal Chand (P. W. 3), who was the 
scribe of tlie hiba-bil-iwaz, has stated 
that the whole house was worth R. o.OOO, 
and the half house in dispute about 
Rs. 1,500. Karam Ilahi, one of the wit- 
nesses to the hiba-bil-iwaz, (P. W. 4) 
has stated that the bigger house is worth 
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Rs. 3,000, or so and the half house 
Rs. 1,000. The other marginal witness 
Abdul Qadir (P. W. 5) has said that the 
property was worth Rs. 800. As will 
appear later, this witness has given false 
evidence in another matter; so his tosbi- 
mony can be neglected. According to 
another, 'Nihal Chand (D. W. 1), the bro- 
ther of Gopal Das, he is prepared to pay 
Rs. 5,000, for the two houses. Jai Ram 
(D. W. 2), ^Yho in other respects has 
given evidence in favour of the plaintiff, 
has stated that the property is worth bet. 
ween Rs. 5,500 and Rs. 6,500. Sant Ram 
{D. \V. 3) values the property at Rs. 6,000 
or Rs. 7,000. Gopal Das, as his own 
witness, stated that he was prepared to 
pay Rs. 7,000 for the property. On this 
evidence I have no hesitation in holding 
that the property transferred is worth 
between Rs. 5,000 and Rs. 6,500. 

It is also admitted that the husband 
has DO other property aod is now insol. 
vent. No change of possession took place 
the husband and wife continuing to live 
as before in the house in dispute. The 
children of the marriage live with their 
parents there. On the other band the 
plaintiff has given evidence that her 
dower was Rs. 90, the proportion of 
prompt and deferred dower not being 
defined. The amount of the dower was 
not stated in the deed. Ibe plaintiff her- 
self was examined as a witnesss before 
the issues were framed. She could not 
state what amount was fixed as prompt 
dower and how much as deferred dower. 
She stated that tliere was no writing 
about dower and that her marriage took 
place some 22 years before in Jammu. 
She did not know the names of the vakils 
of the other witnesses to the marriage. 
There was thus no opportunity given to 
Gopal Das to summon independent wit- 
nesses. Two other witnesses with res- 
pect to dower being fixed at Ks. 90, were 
examined, namely two brothers, Mub^- 
mad Sharif and Muhammad Said (P. 

1 and 2) who are the first cousins once re- 
moved from the husband. The first stated 
that dower was fixed at Rs. 90, but t a 

he did not know what proportion was 
prompt and what deferred. He could not 

remember what dower was fixed in thecass 

of any other marriage. The second gave 
similar evidence and added that he i 
not know what dower was fixed at bis own 
marriage. He could not give any details 
as to clothes and jewellry presented ai. 
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the marriage. These witnesses were not 
heard by the Judge who delivered the 
judgment, and in my opinion their evi. 
dence is worthless. I am not prepared 
to bold it proved that the dower was 
fixed at Rs. 90. As it has not been estab- 
lisbed that the dower fixed was Ks. 90, 
while the property is worth between 
Es o.OOO and Es. 6,500, it follows that 
the deed was compulsorily registrable 
under S. 17 (l) (b), Eegistrabion Act, 
which runs as follows : 

Ollier non-tostauiantiiry instruments which 
purport or operate to croitc. declare, assign, 
limit or extinguish, whether in present, or in 
future, any right, title or interest, whether res- 
ted or contingent, of the ralue of Rs. 100, and 
upwards to or in immovable property. 

The words of this clausa are clear 
enough, and where the value is about 
Es. 6,000, as in the present case, and the 
oonsideratioD is not proved, it must be 
held that the document retjuired regis. 
tratioD. On this hnding alone the appeal 
must be accepted. Assuming however 
that the dower fixed was Rs. 90, it must 
be decided whether the document re- 
quired registration, the value of the pro- 
perby being about Rs. 6,000. As held in 
119 I C 258 (l) a biba-biUiwaz is tanta. 
mount to a sale. Jai Lial, J,, observed 
that it was sufficient to bold that snob 
transactions are not governed by the 
rules relating to gifts bat that they par- 
take of the incidents relating to sales. 
Though the wording of S. 17 (l) (b). 
Registration Act is clear enough, it was 
held by the Calcutta High Court in 15 
W R 558 (2) that the necessity for regis* 
tratioD must bo determined by the value 
of the consideration stated in the deed. 
Ainslie, J., remarked : 


Who shall say whether the true value of the 
property is Rs. 99 or 101. There may be no 
difficulty where one side puts forward a nomi- 
nal valoe of Rs. 60, and the other proves a pro- 
bable value of Rs. 5.000. Bnt the remedy is not 
by excluding the document, bnt by nsiog the 
Inadequacy of consideration as an element in 
the evidence of mala fides. 

Later on be said : 

It may wall happen that a man under pres- 
sure may consent to take Rs. 90 for what if 
uoe from pressure, he would not sell for Rs. isa 
Btill the value to him at the time would be the 
»8. 90 he could get at once and not what the 
purchaser under other circumstances might be 
te^mpted to give. The purchaser having obtained 
the property may, in his tom, value it stRs. 160. 

1. Fateh AU Shah v. Muhammad Bakhsh 1928 
lah 516a=ll9 I 0 258=s9 Lah 498. 

Debla T. Sblb Ohundor, (1671) Ig 
W B 658* e. J • ' 


This authority amounts to this: that 
tbo consideration stated id the deed 
should be taken as the value of the right, 
title or interest to or in the immoveable 
property. In cases of forced sales this ie 
no doubt a very convenient rule of evi- 
dence and with great respect, I am dis- 
posed to agree with this rule in such 
cases. But even then the words of the 
clause, to the effect that the test is the 
value of the right, title or interest to or 
in the immoveable property must not be 
lost sight of. Id ordinary cases it is a 
convenient rule to adopt for the ascertain- 
cieot of the value of a right, title or 
interest to or in immovable property. 
The first case cited before us was 64 I G 
126 (3), a Single Bench decision of the 
Nagpur Judicial Commissioner, where 
it was held that a transfer of immoveable 
property in lieu of dower amonnts to a 
sale and can only be effected by a regis- 
tered document as required by S. 64, 
Transfer of Property Act, and that when 
it is not so effected, the transaction 
conveys no title to the tranaferee. It was 
contended on behalf of the plaintiff that 
this authority did not apply to the pre- 
sent case as it came within the provisions 
of S. 54, Transfer of Property Act, and 
not within S. 17 (lj(b). Registration Act. 
The words in S. 54 are as follows : 

a trausler by sale in the case of tangible* 
immoveable property of ibe value of 100 and 
upwards can be made only by a registered in- 
strument. 

The words 'of the value of Es. 100, 
and upwards’* are the same in the two- 
sections. For this reason it was urged 
that if a deed is written and the value is 
over Rs, 100, the position is the samo 

Registration Act, or 
S. 54, T. P. Act. This appears to me to- 
be correct. Under either Act, if a deed 
IS written, what has to be seen according, 
to the Acts is whether the value of the 
immoveable property is Rs. 100, and 
upwards. The authority mentioned is 
thus in favour of the appellant. 

A Single Judge of the Punjab Chief 
Court held in 90 P L R 1904 (4), that 
a deed of sale by a husband in favour of 
his wife in lieu of dower requires regis* 
tration when the interest affected by the 
dpoument exceeds Rs. 100. This is also- 
directly in favour of the appell ants The 

?o m=K t L ;■ Ss“*‘' 

4. Bhagaa v. Hari Mai. (1904) 90 P Ij B 1964. 
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next case is a Division Bench judgtDeot 
of the Punjab Chief Court reported in 
27 I C 562 fo). That was a case where 
a husband transferred half of his move- 
able and immoveable property in lieu of 
haq mehr sharai. In this document no 
specific sum was mentioned, but in ray 
judgment haq raehr sharai must be taken 
to be a specific sura, as it is a sum fixed 
by law. It is usually taken to be Rs. 32 
and certainly it is less than Es. 100. In 
the judgment, it is simply remarked that 
it follows from the facts that the dower 
was less than Rs. 100, that the deed was 
admissible in evidence, apart from the 
value of the property transferred. There 
is DO discossion of the question, or of the 
section and no authority is mentioned. 
This judgment was followed in an on- 
reported case of this High Court where 
also there was no discussion. This case 
is First Appeal No. 2405 of 1924 (6). 
Apart from 1 P R 1906 (7), which I do 
Dot propose to discuss as it does not seem 
to me to be in point, no other authority 
was mentioned at the Bar. 

Coming now to the hiba-bil-iwaz in this 
case, dated 20tb July 1924, the amount 
of dower is not stated in the document. 
It simply states that the house and half 
bouse are transferred by the husband to 
bis wife in lieu of her dower. It follows 
in my judgment that 15 W R 558 (2), 
has no application to the present case, as 
the document does not set out what the 
property was transferred for. There is 
no reason, therefore, to depart from the 
plain words of S. 17 (l) (b) to the effect 
that it is the value of the right, title or 
interest to or in the immoveable property 
that determines whether the document 
is compulsorily registrable or not; or to 
take it as a convenient rule that the con- 
sideration stated should be taken to be 
the value of the property: for none is 
stated. An enquiry has to be couducted 
and that enquiry should, therefore, be as 
stated in S. 17 (l) (b), what is the value 
of the immoveable property transferred. 
Not only is it an easier enquiry, but it is 
the enquiry enjoined by the section ; 27 
I C 592 (5). and Civil Appeal No. 2405 of 

5. Nuc Mcbammad v. Allah ^Yasai, 1915 Lab 
251=27 I C 562=35 P L R 1916. 

€. Cblragh Lin Muhammad Ismail v. Bakhta- 
war, F. A. No. 2405 of 1924, decided on 3l8t 
October 1928. 

7. Bam Sarup v. Mubarak Singh, (1906) 1 F R 
1906. 


1924 (6) are in this view of the case clearly 
distinguishable. Apart from that, as at 
present advised, with great respect, I am 
not prepared to accept the view taken in 
them; while the reasoning in 15 W R 553 
(2) does not in my judgment apply to 
the case of a hiba-bil-iwaz, which is only 
tantamount to a sale but has also some 
of the incidents of a gift. I am further 
clear that in the present case where 
there is no amount of consideration men- 
tioned in the document, the enquiry must 
be as to what the value of the property 
is or was and not what dower fixed was. 
Had it been a simple gift, the deed would 
be compulsorily registrable under S. 17 
(1) (a). Registration Act. To hold other- 
wise in a case like the present, would 
amount in my judgment to ignoring the 
law. On this view of the case also, 
therefore, the appeal must succeed and 
the plaintiff's suit be dismissed. 

The next point taken by the appel- 
lant's counsel before us was that under 
S. 50, Registration Act, the registered 
mortgage deed must take precedence 
against the unregistered hiba-bil-iwaz. 
That is the law as laid down in S. 50, 
Registration .\ct,but it was contended on 
behalf of the plaintiff that this question 
could not be raised for the first time in 
appeal as the doctrine of notice of the 
prior unregistered document has been 
tacked on to the law by the Courts in 
India. This is undoubtedly true. At 
the same time there is much evidence on 
the record to show that there was no 
notice and, bad it been necessary, I would 
have been prepared to remand the case 
to allow the plaintiff an opportunity to 
prove that there was notice of her prior 
unregistered document ; of course this 
question only arises if it is held that the 
hiba-bil-iwaz did not require registra- 
tion. I would have allowed the appel- 
lant to raise this question as it is a mere 
question of law so far as S. 50, Registra- 
tion .\ct, is worded, though of course the 
Courts have annexed to the section the 
equitable doctrine of prior notice. Lastly, 
it was argued on behalf of the appellant 
that the hiba-bil-iwaz was merely a 
colourable transaction entered into to 
defeat the creditors of the husband. The 
old S. 53, T. P. Act. which applies to the 
present case, runs as follows : 

Every transfer of immoveable property, made 
with intent to defraud prior or subsequent 
transferees thereof for consideration, or oo* 
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Of other persons an interest in 

such properly, or to defeat or delay the credit 
tors of the transferor, is Toidable at the option 
•of any person so defrauded, defeated or delayed. 
‘Where the effect of any transfer of immoveable 
property Is to defraud, defeat or delay any 
such person and such transfer is mado gratuit* 
•ously, or for a grossly inadequate consideration, 
the transfer may be presumed to have been 
made with such intent as aforesaid. 

Aioslie, J., probably had this principle 
in viesv when he made the remark, quoted 
by me, in 15 \V R 558 (2J. The plaintifif 
herself admitted that her husband has 
no other moveable or immoveable pro-^ 
.perty and that she and her family and 
her husband have oontioued to live 
in the bouse in dispute without any 
'Change. It is also obvious that the trans- 
lev was made for a grossly inadequate 
'Consideration. Further, the hasbaod has 
all along been treating the property as 
‘his own and mortgaging it : for example, 
on 21st June 192U, the husband executed 
a mortgage deed in favour of Nihal 
Ohand, the brother of Gopal Das, for a 
^om of JXs. 2,000 with respect to the 
whole house mentioned in the hiba-biL 
dwaz. From this document it appears 
^bat there was a prior mortgage in favour 
•of the same person registered on 19th 
March 1917. On 22Dd February 1922> 
the husband executed a promissory note 
an favour of this Nihal Chand for Rupees 
1,700 and Nihal Chaod has given evi* 
dence that he obtained a decree on this 
promissory note in 1924 the hiba.bil. 
iwaz being dated 20th July 1924. Nihal 
’Chand's mortgage was with possession 
^nd apparently he took a rent deed from 
the husband. On this rent deed be ob- 
tamed a decree for Rs. 86 rent and for 
•the ejectment of the husband from the 
house. This was on 17th July 1923* 
Apparently, however, he did not take out 
•execution for ejectment. One Jai Ram 
•(D. W. 2/ obtained a decree for Rs. 430 
with coats araonnting to Rs. 73-U-O on 
23rd Jane 1924 against th® hnsband. 
Jai Ram has however stated that this 
decree was paid by the husband on 20th 

when the 

Qiba.bil.iwaz was executed. It is an im- 
portaut matter to remember that he 
could nob pay his wife's dower of Rs. 90 
on a day when he paid over Rs. 600 to 
Jai Ram. That, in my opinion, shows 
that the matter was only a colourable 
transaebioD intended to protect the pro-> 

l®*« J J*^® 16 is clear from 

fi. 63, T. P, Act, that the term "oreditoi’-- 


includes not only creditors at the time 
of the assignment but alsotbose who sub- 
sequently become creditors. 

After 20th July 1924, the husband 
effected other mortgages of the property. 
One was in favour of the same Nihal 
Chand for Rs. 99 on 2Qd February 1926. 
There was also a mortgage, not the same 
as the one in suit in favour of Gopal Das 
for Rs. 1,000 on 4th March 1926. Nihal 
Chand obt.ained another ejectment de- 
cree together with a decree for Rs. 6 
rent with respect to the wliole bouse on 
7tli June 1927. It is true that Nihal 
Chand has been paid all Ibe debts due 
to bim prior to 1924, bub the husband 
still owes him a sum of Rs. 2,000. The 
plaintiff herself stated that she knew 
that the husband bad been litigating for 
seven or eight years and that he used to 
tell her that he was going to the Courts 
to defend cases pending against him. She 
further stated that she did not ask for 
dower prior to this though she had been 
married for 22 or 23 years bub that she 
asked for it when she found that there 
was an apprehensiou of her husband’s 
property being ruined. Nihal Chand 
(P. W. 3),wbo was the scribe of the hiba. 
bil-iwaz. has deposed that the husband 
told him that thedeed was written to save 
the property from creditors and that be 
should not mention it to anybody. That 
was why he did not tell Gopal Das when 

he witnessed the movtgt^e deed of 22nd 
September 1926, in favour of Gopal Das 
.on which he brought his suit. Further, 
this Nihal Chand has said that nobody 
was present except the husband when the 
deed was written. This is corroborated’ 
by one of the marginal witnesses, Karam 
Ilahi. (P. W. 4). who said that the docn. 
ment was not written in his presence and 
that defendant 2 brought it to his house 
for him to witness. No other person was 
present at that time. The other wit- 

hiba.bil.iwaz, Abdul Qadir 
ir. vv. .o/.has said that both the witnesses 
:!®f® Pwsent when Nihal Chand wrote 
It though be could not remember where 
It was written. He stated that Karatu 
Ilabi arrived before he did when it was 
being written. He is evidently a false 
\vitQess. 

On thisevidenoe I haveno hesitation in 
bolding that the deed was seorebly written 
and that it was merely a colourable tran- 
saction intended to protect the property 
against the creditors of the husband. For 
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tlu> i-o:\5on3 ;;iven, I would accept the ap- 
ptal III, a (iismiss the piaiutitl's suit with 
co>'s iliroti.L*liout. • 

Agha Haidar, J —((3/;i 1034) 

— This appeal -uTses out of a suit for a 


declaration that the liouie in difpute is 
ownerl ami possc-ssed by the plaintilt', Mt. 
Sahiua Bibi. and is not liable to Sale m 
execution of a decree obt.iiued by Gopal 
Das. defendant 1, against bhah Muliunu 
mad, defendant 2. The trial Court de- 
creed tbe plaintitr's suit ar.d Gopal Das, 
defendant 1, lias come up in appeal to 
this Court. Shah Muhammad, respon- 
dent 2, is the husband of the plaintiO". On 
22nd September 102(3, Shah Muhammad 
executed a mortgage. deed, T3x. D-l, in 
favour of Gopal Das, defendant 1, for 
Es. .j,3(l0 mortgaging certain land which 


formed the subject-matter of a pre-emp. 
tion suit instituted by himfSbab Mubam- 
uiad, defendant 2) as a result of tbe sale 
by one Sana Ullali, the nephew of Shah 
ilubamniad, in favour of Abdul Aziz. The 
object of tbe pre-emption suit apparently 
was to keep tbe land which had been 
sold by Sana ITlah in the family. Be- 
sides the pre-empted land. Shall ilubam. 
mad also included in tbe mortgage half a 
share in a certain house. Tbe pre-emp- 
tion suit was decreed, but on appeal the 
amount of consideration was increased by 
a sum of Es. C,200, thus necessitating a 
further loan from Gopal Das, defendant 
1, under a mortgage-deed. Lx, D.3, dated 
31st January 1927. With this mortgage 
we are not concerned The sum of 
Es. 5,300 was not received by Sbab 
Muhammad but was left with Gopal Das. 
for depositing in Court. It was ap- 
patently deposited and Counsel for tbe 
respondents has made a statement at tbe 
Bar that Gopal Dus has now taken it out. 
This is. however, by tbe way. In tbe 
meantime Gopal Das obtained a decree on 
tbe foot of tbe mortgage-deed, £x. D-l. 
When he proceeded to execute tbe decree 
against tbe half share in tbe bouse mort- 
gaged to him, the plaintiff brought the 
present suit alleging that on 20tb July 
1924, her husband, defendant 2 bad given 
to her in lieu of her dower-debt tbe half 
share in tbe bouse now in dispute and an- 
other house with which we are not coo. 
corned, and that the mortgage-deed, £ 5 . 
D-l, and all tbe proceedings taken there, 
under by defendant 1 cannot affect her 
proprietary rights in the property. 

Tho main pleas were contained in para. 


1 of the written statement filed by defen 
dant 1 who pleaded that the plaintiff was 
not an owner and in possession of the 
house in dispute nor had the same been 
given to her in lieu of dower. It was 
further^ pleaded that tho document, Ex. 
P-1, relied upou by the plaintiff, was not 
in fact acted upou and that if any instru- 
meut was executed in bud faith and coU 
lusively to defeat tho rights of the credi- 
tors, the same was not l)inding upon him. 
As already stated, in tlie present litiga- 
tion we are concerned only with half a 
share in tho house uientioned in the 
movtsago.deed, Ex. D-l. The statements 
of the Counsel for the parties were re. 
corded ou Gth December 1928. Tbe 
plaiotitr s counsel stated that the house ia 
dispute was more tijan Rs. 100 in value 
wheu the document Ex. P-1 was executed,, 
and, as tbe amount of dower which 
formed the consideration for the transfer 
was Ks. 90 the document did not require 
registration even though tbe price of tbe 
house was more than Bs. 100. Counsel (or 
tho defendant Gopal Das stated that the 
house was worth more than Es. 100, and 
that the document, Ex. P^l, was not ad- 
missible in ovidence for want of rogistra. 
tioQ even if the consideration for it was 
less than Es. 100. The plaintiff was exa- 
mined on commission. Sbe stated that* 
she had been married to defendant 2 some 
22 or 23 years ago and bore him cbildron. 
She says that the amount of her dowev» 
both prompt and deferred was Es. 90 and 
although no writing was executed regard- 
ing it at the time of her marriage about 
four and a half years ago her husband 
gave her one entire house and half a por^ 
tioD of another bouse, now in dispute im 
lieu of her dower (Ex. P-l). She pro- 
fesses ignorance as to the value of tbe 
house in suit. She has led evidence as 

to the amount of her dower such evidence 
being clearly admissible and tbe point in 
fact was not disputed. 

Nihal Chand, P. W. 3, is the scribe of 
the document Ex. P-l. He says that 
the document is in bis handwriting. He; 
further says that the document was- 
written by him at the instance of defen- 
dant 2 in favour of the plaintiff. ^ 
cross-examination he has stated that the 
whole house was worth about Bs. SiOOO* 

while the value of the half share in 
otber bouse was about Es. 1,500- He* 
has further stated that the amount of tb^ 
dower was not mentioned in tbe deed 


1936 GoPAL Das v. Sakiica Bibi (Agha Haidar. J.) Lahore 313 


and, on his enquiring bow much it was 
defendant 2 told him that, if the ninoiint 
of dower was stated at more than Es. lOO 
thcdocimient would become registrable. 
He is also one of the marginal ^Yilne5ses 
to the documeut Es. D-1. which gave 
rise to tlie present suit and ho attested it 
before the bub-Eegistrar. He attested 
the additional mortgage-deed Ex. D-3 as 
a witness and also the rent deed bearing 
the same date as Ex. D-3. Then a qnes- 
tien was put to the witness as to why the 
documeut now in dispute Es. P-I was 
written in spite of the facts stated hy 
him. This questiou had no point what- 
soever because the documents to which 
the witness bad made a reference were 
all of a date subsequent to Ex. P-1. Be 
however vouchsafed a reply which was 
all that the counsel for defendant 1 
wanted, saying that defendant 2 wished 
to save tlie l)ouse from creditors and had, 
therefore enjoined him not to mention 
Ex. P.l to anybody and that was the 
reason why he did not mention it to de- 
fendant 1 on any occasion, although he 
was a witness to the mortgnge-deed Ex. 
D-l. This witness was produced by the 
plaintiff merely to formally prove the 
document Ex. P.l, in order to make 
out that be was not on friendly terms 
with defendant 1. 

The witness in the opening sentence of 
his cross-examination stated that be 
along with another man had been tried 
for murderandthat Kihal Chand, brother 
of defendant 1, bad given evidence against 
him. He does not give the time when 
be was implicated in the murder charge. 
■Whatever may have been the mutual re. 
lation of the witness and defendant 1 at 
the time of the alleged murder case, 
about which we know nothing more, the 
fact remains that he bad attested several 
of the documents in which defendant 1 
was very much interested as a marginal 
witness, so that, if there wereanystrained 
relations between the witness and defen- 
dant 1, they were a thing of the past and 
their subsequent relations were confiden- 
tial and friendly. I have no doubt in 
my mind that this witness has been 
won over by defendant 1 and baa given 
bis evidence against the plaintiff at his 
instance. Muhammad Sharif, P. W. 1, 
and Muhammad Said, P. W. 2, both 
nephews of defendant 2, have stated that 
they were present at the marriage of Mb. 
Sakina Bibi with defendant 2 and that 


the amount of dower fixed was Es. 90. 
They are both persons who, in the ordi- 
nary course of events, were likely to be 
present at the time of the marriage of de- 
fendant 2. and I do not see any reason 
why theiv testimony should not be ac- 
cepted. 

As regards the value of the liouse itself, 
there is considerable divergence of opinion 
among the witnesses for the parlies. But 
for the purposes of the present case, I 
accept the admission of the plaintiff's 
counsel that the value of the houses 
transferred under the document Ex. P-l 
was more than Es. 100. The learned 
counsel (or the appellant argued in the 
first place that this document was exe- 
cuted in order to defeat and defraud 
creditors. 1 repeatedly asked counsel to 
point out any evidence on the record 
showing that, at the date of the execution 
of Ex.P-l.ShahJIuharomadwas indebted 
to anybody. In fact, two of the defen- 
dant s witnesses, namely, Eibal Chand, 
D. W. 1, and Jai Earn, D. W. 2 have 
both stated that the decrees, which they 
bad obtained against defendant 2, had 
been satisfied at or about the time when 
Ex. P-l was executed. It is true that 
defendant 2. had executed a mortgage- 
deed (Ex. D. ^Y. 1-3) dated 2ud Febru- 
ary 1926, for Es. 99 in favour of Nihal 
Chand, brother of defendant 1, and an- 
other mortgage-deed dated 4th March 
1926. for Es. 1,000 in favour of defendant 
1. But these documents were executed 
long after the date of Ex. P-l and are 
therefore of no value for the purpose of 
proving that defendant 2 bad executed 
Ex. p.l in favour of the plaintiff in order 
to defeat or defraud his creditors, for the 
simple reason that there were no credi- 
tors at the time. Stress was laid upon a 
statement made by Mt. Sakina Bibi in 
her cross-examination when she said that 
she had not asked for dower during all 
these years, but when she found that 
there was apprehension of her husband's 
property being mined, she demanded her 
dower fearing lest her right in respect 
thereof might be destroyed. This does 
not necessarily mean the indebtedness of 
the husband or that he was finanoially 
in embarrassed circumstances at the 
time. 

It may merely mean that the huaband 
was improvident and had been spending 
money recklessly and, therefore the lady 
obtained a transfer of property from him 
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under the document Ex. P/1, in lieu of 
her dower. 

The next contention raised hy the 
counsel for the appellant was that the 
document, Ex. P-l required registration 
under the provisions of S. 17 (l) (b), Re- 
gistration .\ct, and that being unregis- 
tered, it could not affect any immoveable 
property comprised therein or be received 
as evidence of any transaction affecting 
any such property. Reliance was placed 
upon a single Judge decision reported as 
90 P L R 1904 (4j where it was laid down 
thata transfer by the husband ofimmove. 
able property to his wife in lieu of dower 
was a transaction of sale and not gift and 
that for the purpose of determining whe- 
ther the document was registrable or not 
under S. 17. Registration Act 3 of 1877, 
it was necessary to ascertain the value of 
the interest sought to be conveyed. On 
the finding that the value of the property 
in the case was over Rs. 100 the docu- 
ment was held to be inadmissible in evi- 
dence. This case undoubtedly supports 
the contention of the appellant. Mr. 
Badri Das also relied upon another single 
Judge decision reported as 1 P K 1906 
(7). In that case there was an assign- 
ment of a mortgage of immoveable pro- 
perty for a consideration of less than 
Rs. 100 the original mortgage being for 
Rs. 22o. The learned Judge followed and 
entirely agreed with the law as laid down 
in 15 W R 558 {2)(to be presently noted) 
which he rightly interpreted as laying 
down that the necessity for registration 
must be determined by the value of the 
consideration stated in the deed and not 
by an enquiry into the valne of the pro- 
perty. The learned Judge however went 
on to observe that an assignment of a 
mortgage of immoveable property where 
the amount secured on the mortgage was 
Rs. 225, for a consideration of less than 
Rs. 100, must be regarded as nn assign- 
ment of the property covered by the 
mortgage and of the value stated therein, 
namely Rs. 225, and as such required 
registration and was not admissible in 
evidence under S. 49, Registration Act, 
if unregistered. With the utmost respect 
I find it difficult to follow the reasoning 
and the distinction sought to be drawn 
here. 

There is however a Division Bench 
decision reported as 27 I C 562 (5) where 
the learned Judges, while dealing with 
the provisions of &. 17, Registration Act 
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16 of 1908, held that according to Maho 
medan law. a gift by the husband of 
landed property in lieu of dower in favour 
of his wife, was tantamount to a sale and 
consequently such a deed of gift when 
the dower was less than Rs. 100 did not 
require registration although the value of 
the immovable property thus transferred 
exceeded Rs. lOO, and as such, was ad. 
missible in evidence. 

^ In an unreported case Civil Appeal 
No. 2405 of 1924 (6), decided by a Divi. 
sion Bench of this Court of which I was 
a member, the view of law as laid down 
in the last mentioned case was accepted 
and followed. No other authority has 
been cited and I do not feel disposed, on 
tbe cases placed before the Court, to alter 
the view which I expressed in tbe un- 
reported decision and to which I adhere. 
The case in 15 \V R 558 {2),isinstructive 
and the general principles of the relevant 
law are fully and carefully discussed in 
it. I entirely agree with tbe view ex- 
pressed by the learned Judges and res- 
pectfully follow the same. The value of 
the property fluctuates from time to time 
and different persons can honestly form 
very various estimates of it — in tbe pre- 
sent case they range from Rs. 600 up to 
Rs. 7,000. Even at tbe moment when a 
document of transfer is executed, it is in 
many cases difficult to decide ns to what 
is exactly the value of the immoveable 
property covered by it. Tbe importunity 
of tbe creditor and tbe pliability of the 
debtor, combined with their mutual rela- 
tioDS, may often prove to be important 
factors in determining tlie value of the 
transferred property by the parties con- 
cerned. In such cases the Court in which 
the document is produced cannot ordi- 
narily undertake an investigation into 
tbe price of the interest in immoveable 
property sought to be assigned, as against 
the value which the contracting parties 
had agreed to put upon it. This being 
my opinion tbe rule enunciated in 15 
W R 558 (2) appears to be the correct 
one and tbe necessity for registration 
must therefore be determined by the 
consideration mentioned in thedocument. 
The question of tbe inadequacy of con- 
sideration can only arise in connexion 
with a dispute as regards tbe bona fides 
of the transaction. In the present case 
nothing has been pointed out by the 
learned counsel for the appellant to prove 
that tbe doonment Ex. P-l did not re- 
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present a bona fide traosactioD. In fact 
-the absence of any debts due by defea^ 
dant 2 to anyone at or about the time 
the document. Ex. P.1, was executed 
shows that the transaction was a bona 
fide OD6. 

It was also argued that defendant 2 
was living all the time with the plaintiff 
in the house in question, and that there- 
fore the transaction embodied in Ex. P-1 
was a mere paper transaction and was 
never in fact acted upon. There is no 
force in this argument. We cannot lose 
sight of the fact that defendant 2 and the 
plaintiff are husband and wife and, as 

• such, have to live together. If a husband 
has no bouse of his own, surely be can 
live with his wife in her bouse without 
in any way disturbing her proprietary 
interests in it. The execution of subse- 
quent mortgages after an interval of two 
years or so, and of a certain rent deed, is 
of no consequence because there is no 
evidence whatsoever that the plaintiff 
was either aware of their existence or 
her possession of the bouse in question 

• under Ex. P-1 was in any way ever dis- 
turbed. 

it was feebly urged that the 
proTisioQs of S. 50, Begistration Act, 
applied aod that the document. Ex. D.l, 
DOW merged in the decree under exeou. 
tion, should have priority over the un- 
registered documeot. Ex. P-l. The short 
- answer to this argument is that it was 
never foreshadowed either in the plead, 
mgs in the Court below or in the grounds 
■ of appeal in this Court. If such a plea 
had been raised at tbe proper time and 
m a proper manner it would have been 
open to the plaintiff to raise tbe point of 
notice which again would have been a 

• matter for evidoDce. It would therefore 
be extremely unfair at this stage to allow 
this plea to be raised since it would 
necessitate the taking of additional evi. 

• denoe bearing in mind that the suit had 

been instituted on Qlst July 1927. This 
contention therefore cannot be enter 
tamed. The result is that I would affirm 
the decree of the Senior Subordinate 
Judge, Gujranwala, dated 12th July 1929 
and dismiss with costs tbe appeal pre.! 
tliQ defendant-appellant 
Monroe, J.— (28«A May 1934)— The 
•question which arises in this case is whe. 
ther a mortgage deed of 22Dd September 
A936, made by Shah , Muhammad, defen 
% in fayour-of.Gopal Das, defendant 


1, for R9. 5,300 on foot of which Gopal 
Das had already obtained a decree against 
Shah Muhammad is to prevail over a 
transfer of part of the mortgaged property 
by unregistered deed of 20th July 1924, 
made by Shah Muhammad in favour of 
the plaintiff Mt. Sakioa Bibi, wife of Shah 
Muhammad, in lieu of dower. Tbe amount 
of the dower was not specified in the 
deed of transfer. Oral evidence was pro- 
duced to show that (he amount of the 
dower fixed at tbe time of the marriage 
between Mt. Sakina Bibi and Shah Mu- 
hammad was Bs. 90. Evidence produced 
by defendant 1 has established that tbe 
value of the property in question far 
exceeds Be. 100, and this fact is not now 
contested. This appeal has been heard 
by Addison, J., and Agha Haidar, J., 
who have differed on all the points 
raised in it. The first point of difference 
is that Addison, J., has held that the 
deed of transfer was compulsorily regis. 
trable under S. 17, Registration Act, on 
the ground that tbe value o! the property 
transferred exceeded Rs. 100, and Agha 
Haidar, J.. has held that this deed did 
nob require registration. Now, it is ad- 
mitted that the transaction effected by 
the deed of transfer was a sale : see 27 
I C 662 (5). The provisions of S. 17, 
Registration Act, require that every non- 
testamentary instrument which purports 
or operates to create, declare, assign, limit 
or extinguish, whether in present or in 
future, any right, title or interest, whe- 
ther, vested or contingent, of the value 
of Rs. 100 and upwards to or in immove- 
able property shall be registered. In 
view of decisions which I shall discuss. 
J must emphasise that the test is the 
value of the property transferred and nob 
the amount or value of the consideration 
for the transfer. The plaintiff however 
relies on the decisions that I have men- 
tioned, and argues that in thepresenb case 
the amonnt pf the dower being less than 
iUO tbe section does not apply. The 
first osM 18 16 W R 588 (2). decided by 

Court of 

Oaloutta m 1871 of which the head-note 

IS • 

for registration must be deter- 
the consideration stated 

The lawin force (Act 20 of 1866) at the: 
date in question was the same as that laid 
down m the Registration Act now ■ in 
foroe. In this case the consideration stated 
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in the deed was less tlian Bs. 100. It will 
ho observed that the lieud-note boldly 
substitutes the value of tlie considera- 
tion for tlie value of the property trans- 
ferred and its plirasooloLiy is justided by 
the text of tlie judyments. The leading 
judgment tiist refers to the fact that in 
an earlier Hegistration Act (16 of 1864) 
tiiere was a provision tliat the value of 
any right, title or interest in any im- 
movable property created, declared, 
transferred or extinguished by any in- 
strument shall be taken to be the value 
of the stamp allixed tliereto, etc. ISo 
such provision is contained in the Kegis- 
tration Act now in force and I am there- 
fore unable to see bow the question now 
arising is aft'ected by its previous exis. 
tence. TUe first part of tbo argument in 
this judgment is entirely unconvincing. 
The next branch of the argument is based 
on the inconvenience of making enquiries 
into the value of property in each case 
in wliich this question arises. 

The argument ah inconvenienti is a 
dangerous one. if it is to be used as a 
ground for a refusal to apply the clear 
direction of a statute. I agree that very 
often "value of property" and amount 
or value of consideration" will be the 
same; if the legislature bad intended 'con- 
sideration', that term would have been 
used, but it seems to me that the term 
was chosen with ease so that the end 
desired — the suppression of fraud — might 
not be evaded in cases such as the pre- 
sent. Finally, the judgment quotes a 
passage from Story's Equity Jurispru- 
dence which deals with the effect of in- 
adequacy of consideration in equity and 
which has no bearing on the point at 
issue. In my opinion the reasoning on 
which this decision is based is bad; it 
disregards the clear terms of the statute. 
In 27 I C 562 (5), a decision of the 
Punjab Chief Court, the question arose 
whether registration was necessary of a 
deed transferring property from a hus- 
band to his wife in lieu of dower : the 
amount of dower was not stated in the 
deed but being haq mahr-i-sharai was 
less than Es. 100. The question was not 
discussed : the learned Judges assumed 
that because the oonsideratiou was less 
than Es. 100 the deed was not compul- 
sorily registrable. In Civil Appeal No. 2405 
of 1924 in this Court the transfer was 
held to be in lieu of sbarai dower, the 
amount of which is a sum well under 
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Es. 100. On the authority of 27 I C 562 
io) it was held that the deed of transfer 
did not require registration. Against this 
view IS the decision in 90 P L R 1^04 (4) 
the decision of a Single Judge of the 
Punjab Ciiief Court, liio learned Judge, 
linding that the interest transferred in 
lieu of dower exceeded Es. 100 was con- 
tent to follow the words of the statute ; 

apparently no c.ase8 were cited to him. 

It seems therefore that 15 \V R 558 
(2). is the only case in which any attempt 
has been made to discuss this question 
and it has been once followed in this 
Court with any critical examination of 
the reasoning. I have no hesitation in 
making a .choice between the mandatory 
provisions of the statute and the decisiou 
in 15 W E 558 (2). It is not our pro- 
vince to substitute another test for that 
laid down by the legislature, whether for 
reasons of convenience or by applying 
equitable rules evolved for other pur- 
poses. I agree with Addison, J., that inthe| 
present case where the amount of tb^ 
cousideratiou is not mentioned in th^ 
deed, the enquiry must be what was the 
value of the property and not wliat was 
the amount of the dower, but in my opi- 
nion this is only an application of tbe^ 
rule laid down by the statute that wbe-| 
ther the document requires registration 
or not must be determined by the value 
of the property transferred and not by 
the value or amount of tbe consideration 
for tbe transfer. As in the present case 
the value of the property transferred far 
exceeded Es. 100, 1 bold that tbe deed 
of transfer required registration and that 
not having been registered, it was not 
admissible in evidence and the mortgage 
of 22od September 1926 prevails. It is 
unnecessary for me therefore to consider 
tbe other points raised by the appellant, 
which also Addison, J., has decided in 
bis favour. I would allow this appeal 
and dismiss tbe plaintiff’s suit with costs 
in the trial Court and of this appeal. 

B.d./r.K. Appeal allowed. 
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Dhani Bam and another — Appellants- 

V. 

(Firm) Sri Gopal-Lachhman Das and 
anothet — Defendants — Respondents. 

First Appeal No. 2001 of 1928, Decided 
on 28th May 1934, from decree of 
Sub^Iudge, Amritsar, D/- 2l8li May 19!»- 
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Partnership— Partnership dissolved — No- 
tice of dissolution not jiveo — Person having 
dealing with undissolved firm advancing 
money to partner in the name of firm — Such 
person not having any notice of dissolution 
— Retired partner is also liable for such ad- 
vance— Notice on old customer and new cus- 
tomer, difference between. 

Where nfter a dissolution of partnership, the 
business is continued in the firm name, a part- 
ner who has retired at the dissolution is liable 
upon a contract made by the new firm with a 
person who has previously dealt with the old 
firm unless that person has received notice of 
the dissolution. Even though public notice by 
advertisement has been given, an additional 
personal notice is necessary in the case of old 
customers, while in the case of the new cus* 
tomers a public notice would be quite sufficient: 
1920 P C 132, Rel. on. [P 313 C 2] 

C. Mahajan Had Mehr Chand Sud 
—for Appellants. 

Kishen Dni/al and Shavisher Bahadur 
— for Respondents. 

Abdul Rashid, J. — This appeal arises 
out of an action brought by the firm 
Dhani Ram-ilani Ram against the firm 
Sri Gopal-Lachhman Das for recovery of 
Rs. 5,318-14-0 on the basis of a promts, 
sory note. The allegations of the plain- 
tiffs were that on 22nd November 1923, 
the firm of the defendants borrowed a 
sum of Rs. 4.879 from tbe plaintiffs, and 
agreed to pay interest at tbe rate of Re. 1 
per cent per mensem, that the defendants 
had repaid Rs 1,000 only and that a sam 
of Rs. 5,318-14-0 was due from them Sri 
Gopal defendant pleaded, inter alia, that 
there was no firm known as Sri Gopal. 
Lachhman Das in existence at the time of 
the institution of tbe suit, that such a 
firm had previously existed, but that a 
dissolution had taken place on 18th Feb- 
ruary 1921, and that since that day the 
firm had ceased to exist. It was further 
pleaded that the fact that he had separa- 
ted from Lachhman Das in 1921, was 
known to the plaintiffs as well as other 
persons. In bis statement, recorded be. 
fore the framing of the issues, Sri Gopal 
deposed that he was only a sleeping mem- 
her of the firm, that his brother Chbaju 
Ram used to check the accounts, and that 
he also checked the accounts when he was 
practising as a vakil at Jnllunder. Accord- 
ing to him the business was carried on 
by Lachhman Das, but he also used to 
give some instructions. Lachhman Das 
did not put in a written statement. He 
made a statement on 7th January 1927, 
tathe eflfeot that he had executed the 


promissory note (Ex. P-l), but had not 
received any consideration. The trial 
Court held that the dissolution of the 
firm Sri Gopal-Lachhman Das had taken 
place on 18th February 1921, that, after 
that date Lachhman Das alone was the 
owner of the firm Sri Gopal-Lachhman 
Das and that no notice of the dissolution 
was given to the public. On these find- 
ings the suit was dismissed against Sri 
Gopal and a decree for the full amount 
was awarded against Lachhman Das. The 
plaintiffs have preferred an appeal to this 
Court in order to obtain a decree against 
Sri Gopal defendant also. 


It was strenuously urged on behalf of 
the appellants that, as the lower Court 
had held that there was uo proof that 
notice of dissolution was given to the 
public, or that the dissolution was known 
to tbe plaintiffs, it was incumbent on the 
trial Court to pass a decree against Sri 
Gopal as well as Lachman Das. Reliance 
was placed in this connexion on S. 264, 
Contract Act. which runs in tbe following 
terms: 


Persons dealing with a firm will not be affec- 
ted by a dissolution of which no public notice 
has been given, unless they themselves had no- 
Ucdof such dissolution. 


In support of this cootontion tb6 lear* 
ned counsel for the appellants invited our 
attention to the case of 143 I C 589 (1). 
The present defendants were the defen- 
dants in the reported case also, and it 
was held that had the above firm been a 
going concern at the time of tbe execu- 
tion of the hundi. the mere fact that Sri 
Gopal had retired from it some years be- 
fore, would not have absolved him from 
liability unless the plaintiffs had notice of 
the dissolution. It was observed how- 
ever that as Lachhman Das a quondam 
partner of a defunct firm (which had long 

ceased to do any business) had raised a 
new loan, wrongly describing himself as 

the representative of the firm there was 
no presumption of implied agency suohas 
was applicable to the case of a going con- 
cern. This case is not of much assistance 
as the observations regarding theliability 
ot Sri Gopal were merely obiter dicta, the 
loan in that case having been raised when 
admittedly Lachhman Das had ceased to 
carry on business in the name of Sri Go- 


1. Harbhajan Smgh-Bohau Singh v. Sri Gop,%l. 
LMhhnun Das. 1983 Lah 417=143 I 0 589 
— 14 Lah 188=34 PL R 894, 
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pal-Lachhman Das. Id 91 I C 824 (2) 
it was argued on behalf of the appellants 
that S, 2f>4 applied only to persons who 
dealt with the hraj before the dissolution, 
and therefore the plaintiff, who had do 
dealings with the tirm before the dissolu- 
tion. was not entitlorl to notice, and be 
could make liable only those persons who 
\s’er 0 in faet partners at the time the 
bund is were executed. This contention 
was repelled by Satiderson, C. J., who 
observed as follows: 

Tn the firpt ph*. e tbo section says ‘persons 
(dealing with a nrm * It does not say ‘persons 
dealing xsitb a ti;m before iU dissolution/ and, 
I sec no reason ^hy the words ‘before its disso- 
lution' should be interpolated in the section. 


Buckland,.T. concurred with this iater- 
pretation of S. 264, Contract Act. Id 59 
Cal 40 (3) it was held that persons who 
were not known to l)e partners were not 
excluded from the operation of S. 264, 
Contract Act, and could not escape liabi- 
lity in the absence of notice, fiankin, 
C. J., made the following observations at 
p. 53: 

I do not agree all that was said by Bea- 
man. J., but 1 am entirely unable to say that 
there is any sofficieoi reason to cut down tbo 
prima facie and direct meaning of the words of 
this section so as to exclude from its operation 
persons who were not known to be partners. It 
is quite true that the principles of agency to 
be found in the Contract Act and in S. 115, 
Evidence Act. would not by themselves take one 
so far aa S. 201, on this footing, takes us. That 
is verv likely why S. 204 was specially enacted 
with reference to the particular case of part- 
nership • • • It is to my miud not paradoxi- 
cal or, in any w kv, impossible to suppose that 
the Legislature meant to say that if a firm is 
dissolved and no notice is given, aud people 
continue to trade with the firm uuder the old 
liem's name they are not to bo aficeted by a 
secret dissolution 

Whilo I find mysolf in respectful ag- 
reeraCDt witli tbe observations of Rankin, 
C. J., I must hold that it is established 
on the present record that the plaintiffs 
knew that Sri Gopal was one of the part- 
ners of the hrin Sri Gopal-Lachliman 
Das, and that even after tlie dissolution 
Laclilunan Das ciuried on business in 
the name of Sri (^opal-Lachliman Das 
until Ib'il. In 11C.IC 707 (4) it was 


2 . 


3 . 


H .ji 

i 


Jaaal Chaii'lra bbattactiarjee v. Guuny H* 
J.hiiiii'i, l'J2G C.il27l— Jl 1 C 82»— 53L.al 21 
=30CWN1L 
Praindtha Chinira Kcer v. 

C.il 230=130 1 C f>29=59 Oal 40— .,5 C 


VVN 705=64 C LJ 010. 

K. T. Bansilal Mot^al. 

1020 P C 132=115 I 0 707=50 1 A 1(4—58 
Bom 414 C). 


laid down by their Lordships of thePriTy. 
Council that where after a dissolution of' 
partnership tbe business is continued in' 
the same firm name, a partner who has' 
retired at the dissolntion is liable upon a 
contract made by the new firm with at 
person who has previously dealt with the 
old firm unless that person has received 
notice of the dissolution, oven though 
public notice by advertisement has been 
given. It follows therefore that an addi-; 
tional personal notice is necessary in the' 
case of old customers, while in the case of 
the new customers a public notice would 
be quito sufficient. 


On bobalf of the respondents reliance 
was placed on 78 P R 1903 (51, 68 I C 
932 (6) and 146 I C 847 (7). The case 
reported as 115 I C 707 (4) is however 
not of any great assistance to the respon- 
dents as in that case it was definitely 
established that tbe person who was 
sought to be charged with liability as % 
partner bad no dealings with tbe plain- 
tiff’s firm prior to tbe dissolution ani 
also the plaintiff's firm was not even 
aware that he was a partner in the de- 
fendant’s firm. In 68 I C 932 (6) it was 
laid down that tbe mere fact that the' 
continuing partner was allowed to carry 
on business in tbe old firm's name, would 
not render the retired partner liable for 
debts contracted by the firm long after- 
bis retirement. These observations must 
however be regarded as obiter as it was. 
found in that case that the plaintiffs bad 
full knowledge of the dissolution and/ 
knew as a fact that the partner sought to 
be made liable had definitely retired from 
partnership a long time before liability 
was incurred by the other partner in the- 
name of the firm. 116 I C 847 (7) is a. 
Single Bench ruling, aud it was observed, 
therein that even if it was held that 
S. 204 applied to new customers, the 
appellants had still to prove chat they 
knew tliat the objectors were partners in. 
tbo firm when they started their dealings. 
This shows that tlicro was no indication 
in that case that the person sought to be 
made liable as a partner was known to- 
the plaintiffs to l)o a partner of the firm 
Jit Jiny time. The observations of Bea- 


,and Mai v. Ganga K.am (1003J 78 P K 1903. 
chhi.ih I.*l V. Miiiisbi Kam, 1922 Lab 466- 

]m Nftnul'Mal-Eanarsi D.is v. fel 

238 Lab 59 l=U 6 1 C 847=34. PER 1022- 
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man, J., in 30 I C 864 (8) have been fully 
discussed in 59 Cal 40(3), and it is there, 
fore unnecessary to refer to them in de- 
tail. For the reasons given above, I hold 
that this case is fully covered by the pro- 
visions of S. 264, Contract Act, and that 
the lower Court has erred in dismissing 
the suit against Sri Gopal. 

It was urged by Mr. Mehr Chand Ma- 
hajan on behalf of the appellants that it 
had not been proved that a dissolution of 
the firm Sri Gopal-Lachlimao Das had 
taken place on 18th February 1921. Ha 
maintained that the terms of the deed of 
dissolution dated l8th February 1921, 
showed that so long as the sum of Bupees 
26,500 due to Sri Gopal was not paid by 
Lacbhman Das, Sri Gopal was entitled to 
a share in the profits by receiving a lump 
sum of Rs. 2,000 a year on that accoant. 
Mr. Kishen Dayal however contended 
that the sum of Rs. 2,000 payable to Sri 
Gopal was merely interest on Rs. 26,500 
due to him at the rate of 7 l/2 per cent 
per annum. As I have already held that 
Sri Gopal cannot escape liability in the 
present case in view of the provisions of 
S. 264, Contract Act, it is unnecessary to 
determine whether a complete dissolu- 
tion took place on 18th Febrnary 1921. 
After considering the whole evidence on 
the record, I am of opinion, that it has 
not been established that the finding 
of the trial Court that the dissolution of 
the firm Sri GopaULachhman Das took 
place on I8bh February 1921, is incorrect. 

1 therefore hold that the firm was dis 
solved on 18th February 1921, and that 
thereafter Laobbraan Das alone carried on 
business in the name of the firm Sri Go 
pal-LacUbman Das. For the reasons al- 
ready given, I would accept the appeal 
and decree the claim of the plaintiffs 

against Sri Gopal also with costa throuch 
out. 

Addison, J. — I agree. 

B.d./r.k. Appeal accepted. 

8.Gio0aiuGorio«fcCo. v. Vallabhdea Kalianii 
1916 Bom 209=30 I C 864=17 Bom L R 7cV 
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Gian CAand-Dafendant-Reapondent. 

, becond Appeal No. 700 of 1934. De 
oided on 28td November 1934 


(ft) Award— Difference settled bf arbitra- 
tion— One party held liable to other assigning 
a pro*nole to other — Adjustment in discharge 
of award— Subsequently obtaining of decree 
by filing award in Court — Adjustment of 
award not affected by decree following it— 
Suit on pro*note assigned during adjustment 
of award U maintainable. 

A bank had a claim against G, DiUcrencda 
arose between them which were referred to. 
arbitration. An award was maJe holding O 
liable as surety for the promi^^ory oote of one 
which he had assigned to the bank io part 
satisfaction of his own liability. Some days 
later he made a full adjustment of tho award 
with the bank. He re-affirmed his liability as 
surety for H and in dischar^’O of cash liability 
he assigned to tho bank a promissory note that 
had been executed in his fatour by one D, 
Later on the bank applied to tho proper Court 
to haro the award filed and j’tdgment and 
decree followed in accordance with this award. 
Afterwards suit was instituted by the bank 
agaiust both O and D on the basis of the 
promissory note assigned to the bank: 

Held: that the adjustment of award was not 
m any way aSected by tho fact that some time^ 
lator the award of which a full adjustment 
had been mado was filed in Court. This ad- 
justment was quite valid and gare the bank a. 
right to sue on the promissory note in suit; 
19*21 Lah 248, Disling. [P 820 0 1, 3] 

— Compromise pendenie like, 
diffcre from adjustment of award— Decree 
«« «ward te decree of domestic Court re- 
affirmed by Court of law-Award if com- 
pletely adjusted, bars exeeutioa of decree 
based on it. 

A compromise peodonto Hto does not stand, 
on tbe same Cooting as an adjusiuiont made for 
the satisfaction of an aivard. Un lor the provi- 
sion, of Sch. 2, Civil P. 0.. a party, as it were 
obtains a domestic deeroo in tbe shape of an 
award and after having obtained it. is further 
entitied to nioyo a compcicut Court to have 

such party to have a decree ol a domestic Court 
re-coufirmed by a Court of law and if the award 
ha8 teoncompletelyBdjusted.il would surely 
bar the party entitled nudor tho award to re- 
execute the decree based on it. Evon if a 
compromise pendente lite bo liable to bo 
aupersodod by the decree, the aamo considers^ 
tion would not apply to an ndjustnioni made in 
pursuance of an award if tho award was later 
on mado a rule of Court; 1(21 Lih 218, Expl. 
y , [P C 2; P 321 0 ij 

Jagan Nath Aggarwal aad Shamhhu 
Lai Pun— foe Appellant. 

Achhru Bam for Rosiioudont. 

Din Mohammad. J.-The Lyallpnr 

r liquidation liud a claim 

r ft: 0?.*^ against one Ginn Ctiaud 

01 Obiniot. Differences arose between 
them which were reforrod to arbitration. 
On 4th December 1929. .m award was 
made holding Qian Chand liable as surety 
wr the promisaory-noto of one Nazar 
Muhammad which he had assigned to the 
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Bank in part satisfaction of his ou-n 
liability. In addition to this he was 
required to pay Rs. 2,800 by monthly 
iustalraeuts of Rs. lOO each. On 'ith 
December 1920, he made a full adjust- 
ment of the award with the bank. He 
re-altirined his liability as surety for 
Nazar Muliammad and in discliarge of 
bis cash liability be assigned to the bank 
a promissory note dated 2'lth November 

1929. for Rs. 1,900 that had been exe- 
cuted in his favour by one Dost Muham- 
mad. He also paid Rs. 720 cash and 
secured a remission for the balance. On 
2nd June 1930, the bank applied to the 
proper Court to have the award filed aud 
on 23rd August 1930, judgment and 
decree followed in accordance with this 
award. On 22nd November 1932, the 
present suit was instituted by the bank 
against both Gian Chand and Dost 
Muhammad for recovery of Rs. 2.976-9-0 
on the basis of the promissory. note 
dated l Uh November 1929. DostJIuham- 
mad did not take any interest in the suit 
but Gian Chand contested his liability 
on various grounds. The trial Court 
rejected his defence and passed a decree 
for the full amount against both the 
defendants. On appeal the learned Dis- 
tricb Judge reversed this decision on the 
ground that the decree dated 23rd August 

1930, declaring the bank entitled to 
Rs. 2,800 from Gian Chand superseded 
the previous agreement dated 6tb Decem- 
ber 1929, and as the assignment of the 
promissory note formed a part ot this 
agreement, the bank was not entitled to 
bring a suit on its basis. 

I may say at once that the learned 
■District Judge appears to me to have 
taken an erroneous view of the law. The 
adjustment dated Gth December 1929 
was not in any way affected by the fact 
that some time later the award of which 
a full adjustment had been made was 
filed in Court. Under Art. 178, Lim. Act. 
an award can bo tiled within six months 
'of the date when it is made, and if the 
^reasoning of the learned District Judge 
ibe allowed to prevail, it would make 
'every adjustment made towards the award 
!in the meantime invalid and illegal, if 
'immediately l)efore the expiry of six 
'months a party somehow or other con- 
siders it necessary to file it in Court. 
The award in this case declared tlie 
relative position of the parties on 4th 
December 1929, and the decree that foU 


lowed could only be construed in terms 
of the award: were it not so. the bank 
would bo entitled, on the reasoning em- 
ployed by the District Judge, to ignore 
and realize again all sums that it had 
admittedly received in cash from Gian 
Chand after the award and before the 
decree. I am convinced, therefore, that' 
this adjustment was quite valid and gave 
the bank a right to sue ou the promissory 
note in suit. 

It only remains to be seen whether 
57 I C 153 (1) is applicable to the facts 
of this case. In that case the plaintiffs 
brought a suit against the defendant for 
recovery of money due to the former by 
the latter. The evidence was closed on 
25th January 1910, and the case was 
adjourned to lOtb February, aud again to 
23th February. On 9th February, the 
defendant by way of compromise exe- 
cutod a lease in favour of the plaintiffs of 
certain land under which their claim was 
to be adjusted. The plaintilfs. however, 
did not withdraw their suit and on 28th 
February, the Court passed a decree in 
their fas’our. The plaintiffs having failed 
to recover their claim sued again for the 
amount due to them under the lease at a 
time when thsir decree had become 
barred by limitation. It was held that 
the decree superseded the compromise 
and the plaintiffs could not sue on the 
lease to recover the sum which they 
might have obtained by execution of the 
decree. Cbevis. C. J.. who delivered the 
judgment, remarked that the sole ques- 
tioo for them to decide was whether the 
plaintiffs having obtained a decree on 
28tli February 1910, and having allowed 
that decree to become time-barred could 
now fall back on the terms of the lease 
executed on 19th February 1910, and get 


fresh decree. . 

In the course of his judgment he oo- 
rved that the plaintiffs could not have 
e two rights, both to execute the 
id to enforce the deed, and as they had 
0 right to enforce the decree theycootd 
it enforce the terms of the lease. lOj 
e first place I consider that a oompro- 
ise pondente lite does not stand on the 
me footing as an adjustment made lor 
a satisfaction of an award. . 

ovisions of Sch. 2, Civil P. 0., a pa » 
it wore, obtains a domestic decre_ — 


lem RM-Bi.Uen Das Dost Muba^' 
1921 Lab 248=57 I 0 153=1 Lab 446-130 
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-the shape of an award and after having 
•obtained it, is further entitled to move a 
•competent Court to have the award filed 
in Court. This merely enables such party 
to have a decree of a domestic Court re- 
confirmed by a Court of law and if the 
award has been completely adjusted, as 
in this case, it would surely bar the party 
entitled under the award to re.execute 
the decree based on it. Even it a com- 
promise pendente lite be liable to be 
superseded by the decree. I do not think 
the same considerations would apply to 
an adjustment made in pursuance of an 
award if six months later the award was 
made a rule of Court. Secondly, it ap- 
pears from the report of that case that 
the learned Judges were mainly im- 
pressed by the fact that the plaintiff was 
seeking a remedy after bis remedy under 
the decree was time-barred. This was 
however, not the case here. I would, 
therefore, bold that 57 I C 153 (1) did 
not bar the present suit. For reasons 
•given, I would accept the appeal. The 
■costs of the appeal here and below will 
be realizable from Gian Chand only but 
for the costs of the trial Court both Gian 
Chand and Dost Muhammad will be 
jointly responsible to the plaintiff. 

Addison, J. — I agree. 

B.D./R.K. Appeal accepted. 


a money claim by the Bank against the 
defendant: the Bank sued * through Sardar 
Desa Singh, Manager of the said Bank,” 
and the first issue in each case was 
whether Desa Singh had authority to 
institute the suit. The powers of the 
MaD.ager are defined by Art. 106 of the 
l^ank s Articles of Association. It is very 
inelegantly drafted, but I think that the 
construction is free from doubt. It is 
drawn in clearly defined paragraphs, the 
first six of which commence with the 
words he will and go on to give various 
powers of management: in the sixth and 
seventh paragraphs, the opening phraseo- 
logy of the paragraph is changed: the pre- 
sent question arises on the construction 
of the sixth paragraph—it commences 
with the words: 

He, uodec the previous sanction of the exe- 
cutive board— specially and generally obtained, 
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Monroe and Currie, JJ. 

Punjab Zamindars Bank, Ltd. LyalU 
?>J<r“Plaintiff— Appellant. 

V. 

Madan Mohan Singh and others — De- 
fendants — Bespondents. 

Second Appeal No. 398 of 1934 Pe 
cided on 14th January 1935, from order 
of Diet. Judge, Lyallpur, D/. 22Qd Nov 
ember 1933. 

Principal and Agent— Act of Agent ratified 
^ffect*'”'^**'**" hei no 

Where the act ol an agent is ratified bv the 
principal but the ratification is made after the 
expiry of the period of limitation, the ratifi- 
cation has DO effect: 1932 Lah 388, Bel. o». 

■ir r n . CP 822 01] 

M. L. Pun — for Appellant. 

•^ P. Khosala for Respondents. 

100 ?®“^®^ appeals No. 398 of 

1934 and No. 1949 of 1933 involve the 
■wme question, which arises out of the 
Memorandum and Artioles of Assooiation 
of the Punjab Zamindars Bank Ltd., the 

■appellants. The claim in each case was 

1986 L/41 & 49 


will, 

it gives power in the first place to de- 
mand, collect, receive and give effectual 
bona hde discharges of all debts, advances 
and claims: following a comma, the clause 
goes on, 

he will have further the power to take aud use 
all lawful proceedings and means for recovering 
and receiving the said debts and advances and 
also to commence and toprospcuto and to defend 
at law all actions, etc. 

It will be observed that grammatically 
the words under the previous sanction. 
&c., refer only to the power of demanding, 
oolleoting and receiving and in his argo- 
raent Mr. Pun has argued that we must 
not extend these words to the later 
powers; this would lead to the absurdity 
that the Manager could commence legal 

power validly 
to call 10 the debt sued for. The para 

graph must be read as a whole in the 

first place— m addition the use of the 

words said- before debts, ‘further’ and 

also show a close connection between 

^ paragraphs. I 

onlv^iin^ paragraph are exercisable 
^ ^ previous sanction and as. 

^mittedly, there was no executive board 

that sanction, it follows 

that the Manager had not authority by 

virtue of Art. 106 to institute the suits. 

Mr. Pun then argued that the acts of the 

Manager had been ratified by a resolution 

rltifi Direotors; but the alleged 

rat^oation was made after the period of 
limitation had expired. On the authority 
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1S32 Lah 3S8 (l) the learned District 
Tadge held that the ntihcaticn made 
bi'ter such expiry ■was of no effect. In my 
lapinioo, this finding of the learned Judge 
'is correct and is supported by the autho- 
irity cited and other authorities. As a 
.result of these findings, the suits were 
'dismissed: they were instituted without 
proper authority and the claims became 
hatred by limitation before ratification 
by the Directors. Accordingly. I would 
dismiss both appeals with costs. The 
respondents in appeal No. 1949 have filed 
cross objections claiming that the lower 
appellate Court should have allowed costs 
of the trial Court to the defendant; but 
as the learned trial Judge cannot be said 
to have exercised bis discretion improperly 
in refusing costs. I would dismiss the 
cross-objections. 

Currie, J. — I agree. 


uvjed to the OiScial Liquidator andthe oririnal. 
petiiiocer on whose petition the company was 
wound up. The point of dispute was if appli- 
catiop for leave to appeal was properly consti- 
tutei aod gcod in law- 

(Per Ycurvj, C. J. and Addi^iyn, /W 
that an application for leare to appeal to the- 
PriTT CooDcil from an order of winding up of & 
company U not a proceeding in winding up 45 
<cniemplated by the rules and orders of the 
High Court, and most comply with the pcori* 
>ioL5c!R. I of the Rules and Orders made by the 
Lahore Hich Court contained in VoL 6, Chap. S 
in addition to the requirements of 0. 45, R. 3 (l)^ 
CiTil P. C. As such each person who is sought 
to be made a respondent ought to be oamei in 
the petition. Moreover the company under 
winding up orders U aUo a uecessarr part? 
which should be named in the petition. In all 
proceedings there should be a right litigated, a 
person assertiog that right, and a person io« 
terested to deny it. i. e. an opposite party. If, 
the petitioQ failed to provide the name of even 
cue respondeat, such petition would be wholly 
Ud and ought to be dismissed: 1932 PCI, Ap- 
plied. [P 323 C 2; P 324 C 1) 


F.P. R.K. Appeals and 

CrcSi.cljections disvi i • 

1. Se:v, Noticed Area Committee, Okara v. 

Kidar Nath. 1932 Lah 3^-137 I C 253= 

-^:PLB956, 
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Youkg, C. J.t Addison and Tek 
Chand, JJ, 

Bharat Insurance Co,^ Ltd. — Peti. 
tiocer* 

V. 

Peoples Bank of Northern India, Ltd. 
{In Liquidation)— Opposite Party. 

Citil Misc. PetD. No. 767 of 1935, De. 
cided on l7tb lecember 1935, for leave 
to appeal to His Majesty in Privy 
Council against the judgment in civil 
criginal No. 7 of 1935, reported in 1935 
Lah 779. 

^ ^ Privy Council^ Leave to appeal — Com- 
pany wound up by order of Court on petition 
from creditor of company— Application for 
leave to appeal against such order— Appli- 
cation not disclcsing name of any respondent 
^Application is bad in law and should be 
dismissed— fer F. B.; TcA* Chand, contra. 

A company was dissolved by an order of the 
Hitrb Ccurt passed on a petition made by cne of 
Ibe creditors of the company. The petiticn for the 
winding up of the company was properly made 
under S. 1C2/1C0, Companies Act. An applica- 
tioL was filed by cnc of the contributories of 
the company wound up, for leave to appeal to 
the Privy Council acainst the order of compul- 
Forv winding up. This application for leave to 
appeal was framed similar to the application 
made for the winding up of the company. This 
appUcaticn did not specifically disclose the 
cam.es of any respondent, ahhougb notices were 


Per Tef: Chand. J. — It is no doubt true 
that, as laid down in S. 166. Companies Act, 
a petilioQ (or the compulsory winding up- 
of a company may be made either by the com- 
pany itself or contributories. But after pro- 
ceediog.^ have been taken on such petition and 
a windiDC up order pas^. the person at whosa 
instance the proceedings were initiated has no- 
special locus in the matter. .Vs enacted in 
S. 167, Companies Act, an order for winding 
up a company operates in favour of all the ere* 
ditors and of all the contributories of the com- 
pany as if made 00 a joint petition of a creditor 
and a contributory. The order is for *'the bene- 
fit of all concerned.*' The real parties to the* 
proceedings therefore are not merely the peti- 
tioDiog creditor and the company but the entire 
body of creditors and contributories, and as a 
winding up order is made appealable by statute, 
it follows that any creditor or contributory, 
who feels dissatisfied with is. may taka the* 
matter in appeal. But tosoch an appeal all 
the creditors and contributories, as persona 
aSected by the order, sought to be appealei 
from, are necessary parties, and it is not open 
to the appellant to pick and choose, and im* 
plead a few of them as respondents in the ap- 
peal, to the exclusion of the others. Bnt while 
ihh IS so, it is not necessary that the names 
and addresses of all these numerous persona 
should appear at the heading of the memoran- 
dum of appeal, w'hich attacks tbo winding up’ 
order. There is co provision of the Uw which 
lays down that a memorandum of appeal in such 
case will not be considered valid, unless it con* 


kins, or is accompanied by, a list of all the ct^‘ 
tors and contributories. The appeal is snffi- 
eotly described if it bears the same title as 
le original petition and also gives tbe^ name or 
imes of the person app^^ling. Notice to the 
)pposite party*' consisting, as it doe?, 
le creditorb and contribntories other than the 
)K'UaDts is served by advertisement in the 
jVernment Gazette and one or more 
iwspapers, and by leaving a copy at the HeaU 
hce of the Company if there is one m axis* 
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from the petitiouer to authorise the fil- 

• *.:a? _ _ L _ Ar tv t* 


tenee- It is not necessary, even if it wore pja 
sible. to effect personal service on all the cre- 
ditors and contributories. The only person 
who is given personal notice is the liquidator so 
that he may be ready to inform (the appellate 
Court) of any facts and circumstances in rela- 
tion to the affairs of the company, but he is not 
a respondent to the appeal, in the real sense of 
the term. It cannot be expected that in the 
application for leave to appeal to His Majestv 
in Conncil tne applicant should mention all the 
creditors co noxiine on the title page. Besides 
by presenting in a High Court an application 
under Ss. lOO and 110. Civil P. C., accompanied 
by the “grounds of appeal," the applicant does 
not lodge the appeal to His Majesty in Council. 
The application for leave to appeal is not by any 
meins a new and substantive "cause.” It is 
merely .1 "miscellaneous .ipplication" in the 
case. Such an application is the "assertion” 
within the period prescribed by law of the ap- 
plicant’s “intentioD to exercise the right to ap- 
peal which, he claims, is given to him by 
statute, and all that beasts for is that this 
Court should certify that the case fulfils the 
requirements of S. 110, Civil P. C..as regards 
value and nature" and is appealable as a right. 

[P 325 C 1, 3: P 326 C 1. 2] 

'* necessary to 

repeat in detail the names and addresses of all 
the parties to the "cause" decided by the Court 

ann!.«f 'i?® applicant intends to 

cieni indication of the particulars of the case so 
as to fix Its identity, and this may be done bv 

giTing either Its number or its short title On 
the presentation of the application, the relevant 
record 18 put up and it is obligatorv on the 
Court to direct Chat notices be served on the 

disclosed on the 
sliow cause why the certificate should 
not be granted as laid down in O. 45, R 3(2) 
Omission to give in deUil the names of ail th- 

partie8inapplicationsuod®r S. lOQshould not 

considered a fatal defect. [P 326 C 2- p 327 0 n 

Petitiooer. 

Madan Gopal~{or Opposite Party 

Bhagwat Dayal-ior Official Liquida- 
tor. 

Young, C. J. These are two applica 
tioQS under Ss. 109.B and 110, Civil P C 
for leave toappeultoHisMajesty in Coon- 
c l a amst the order of a Full Bench of 

QP the Peoples Bank 
of Northern India, dated 22nd May 1935 

Ihe petitioner m one case is Lala Bar 
kiahan Lai and m the other the Bharat 
iDSuraoce Company Ltd. 


(Nr“7%‘“iTQ, Harkishan Lai 
two. fyb ofl93o) can be dealt with 

portly. It ,,,3 filed by Mr. 

Sawhney. The power of attorney 
Mod in favour of this Advocate is signed 

^'^Gaobaas attorney for 
Ula Lai. but there is nothS 

on the record of this Court to show thS 
Mr. Jiwac Lai Gauba had any auZrity 


ing of this petition by Mr. Dev Raj 
Sawhney. Today Mr. Dev Raj Sawhney 
has produced what purports to be a copy 
of a power of a attorney signed by Lala 
Harkishan Lai in favour of Mr. Jiwan 
Lai Gauba. We cannot however look at 
this document. Mr. Jiwan Lai Gauba and 
Mr. Dev Raj Sawhney both had notice 
that this point would be taken today and 
the original power of attorney has not 
been prodneed. We cannot therefore 
hear Mr. Dev Raj Sawhney with regard 
to this petition and it is dismissed. In 
my opinion the petition of the Bharat 
Insurance Company. Ltd., must also be 
dismissed. The petition names no one as 
respondent. It completely fails to comply 

with the rules of this Court in Cb. 8. of 

>ol. o, of the Rules and Orders. R. 1, is 
as follows : 

’®®^® appeal to His 
Majesty in Council shall comply with the re- 

0.45. Civil P.C..aod 
particnlars : (a) the came 
and addV*“ applicant ; (b) the name 

to make a respondent ; (c) the High Court tn 

the Judge by whom 
the dwree compUined of was made : (dl the 
date when such decree was made ; (e) the value- 

It has been argued by counsel for the 
petitioner that these rules have not the 

not hiding and that we ought to ignore 
them. He further argues that underVol.2 

r«n !’ 1 Orders of the High 

Court, the rules are laid down for pro 

St ‘“f up a company in^he 

Hi«h Court and that the heading of this 
petition IS in accordance with the head 
ing given ,n that Chapter. In my opS 

^ -o 

not inconsistent witw».« ‘ho s.imo is 

This rale, if applicable, would make 

Vo S’eh CouTt ia 

Vol. 5. Ch. 8. have the force of law and a. 
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petition to His Majesty therefore would 
have, according to law, to be in the form 
laid down in that rule. In my opinion, 
however the winding up rules do not 
apply. It is difficult to follow the argu- 
ment of counsel that the rules laid down 
by the High Court should be ignored. 
Counsel in support of this argument argues 
that it would be impossible to make each 
of the persons, who ought to be a party 
to this appeal, respondents. The rule 
however does not make anything impos- 
sible. It merely says that among other 
particulars to be given must be the name 
and address of each person whom it is 
proposed to make a respondent. It 
would have been possible for the peti- 
tioner in this case to have made the 
petitioner in the winding up proceedings 
a respondent in this petition. 

Another obvious respondent was the 
company (through the Directors), the 
Privy Council having held in 55 Mad 
180 ( 1 ) at pp. 192*193 that an appeal had 
been properly instituted in the company’s 
name. In fact, the company is most 
affected by a winding up order. Besides, 
it is elementary that in all proceedings 
Ithere should be a right litigated, a person 
asserting that right, and a person inter- 
ested to deny it, i. e. an opposite party. 
That respondents must be named is also 
shown by the provisions of 0. 45,R.3(2), 
Civil P. C., which enacts that notice 
'must be served on the opposite party to 
ishow cause why the certiheate referred 
jto in sub-r. (l) should not be granted. 
'The petition therefore fails to provide the 
name of even one respondent. Such peti- 
tion in my view is wholly bad and ought 
to be dismissed. Counsel finally argues 
that the petitioner ought to be allowed 
to amend and to be given further time 
under S. 5, Lim. Act. I do not think this 
is a case where any indulgence ought to 
be shown to the petitioner. The peti- 
tion itself was filed at the very last 
minute to bring it within time. If there 
had been any real desire to file an appeal 
to the Privy Council and time was of im- 
portance the appeal could have been filed 
very much earlier than it was. I note 
further that the only persons who appear 
to object to the orders of the High Court 
are Lala Harkishan Lai himself who is 
of course a debtor of the company to a 

1 . Ripon Press and Sugar Mills ' Co. Ltd. v. 

Gopal Chetty, 1932 P C 1=136 I 0 114=58 

I A 416=56 Mad 180 (P C). 


very large amount, and the Bharat Insur 
ance Company. Limited, which is con', 
trolled by Lala Harkishan Lai. Neither 
the company itself nor the general body 
of creditors have thought proper to ask 
for leave to appeal. In my opinion, this 
petition ought to be dismissed. 

Addison, J.— I agree. 

Tek Chand, J. — This is an application 
under Ss.. 109 (b) and 110, Civil P. C., 
presented by the Bharat Insurance Com- 
pany. Limited for leave to appeal to His 
Majesty in Council from the order of a 
Special Bench of this Court, dated 22nd 
May 1935, ordering the winding up of the 
Peoples' Bank of Northern India Limited. 

The Bank is a joint stock company in- 
corporated under the Companies Act 7 of 
1913, having several thousands share, 
holders who had subscribed over 95 
lakhs of rupees of its share-capital, 
out of which nearly 40 lakhs had 
been paid up. The number of depositors 
and other creditors is much larger and to 
them one and a half crore of rupees in 
round figures was due at the close of the 
year 1934. On 22nd January 1935, Lala 
Madan Gopal, who is a share-holder and 
also claims to be a creditor, presented in 
this Court, a petition under Ss. 162/166 
of the Act for the compulsory winding 
up of the company. By order of the 
Hon'ble the Chief Justice, a Special 
Bench of three Judges was constituted to 
bear the petition. The usual advertise- 
ments issued in the Punjab Government 
Gazette and several newspapers, and at 
the date of hearing the Directors of the 
Company, several contributories, and 
over 700 creditors holding deposits of 
thirty-three lakhs of rupees approxi- 
mately, opposed the petition, while seven 
creditors of the value of Hs 50,000 sup- 
ported it. One of the opposing contri- 
butories was the Bharat Insurance Com- 
pany, Limited, which holds 3,000 shares 
in the Company. After lengthy proceed- 
ings the Special Bench, on 22nd May 
1935, granted the petition and ordered 
that the Company be wound up by the 
Court. An Official liquidator was then 
appointed under S. 176 of the Act for the 
purpose of conducting the proceedings in 
the winding up. In accordance with R- 1 
of the "winding up Rules’ framed by 
this Court under S. 246, Companies Act, 
(printed at p. 1 at seq of Ch. 1, Vol. 2, 
of the Rules and Orders), Lala Madan 
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Gopal had intituled bis petition for tbe 
compulsory winding-up of tbe Company 
as: 

In tbe matter of tbe Indian Companies Act 
7 of I'JIS, and of tbe Peoples Bank of Noithern 
India. Limited. 

Tbe present application by tbe Bharat 
Insurance Company Limited for leave to 
appeal to His Majesty in Council against 
tbe %vindiDg>up order was also beaded: 

Id tbe matter of tbe Indian Companies Act 
7 of 1913, and of tbe Peoples Bank of Northern 
India. Limited (in liquidation), Lahore. 

In this application no person was 
epeeifically named as i respondent. The 
office, however, issued notices to (1) Lala 
Madan Gopal, the original petitioner, and 
(2) the Official Liquidator, to show cause 
why a oertibcate under O. 45, Civil P.C., 
for leave to appeal to His Majesty-in- 
Council be not granted. The applicant 
(Bharat Insurance Company Limited) was 
required to deposit process-fees for ser- 
vice of notices on Lala Madan Gopal and 
the Liquidator: this was duly done and 
notices served on them. At tbe hearing 
of the application before us, Lala Madan 
Gopal appeared and raised a preliminary 
objection that tbe application was not 
properly framed inasmuch as neither 
be, nor tbe Company, nor any other 
person had been impleaded by name 
as respondents in the appeal to His 
Majesty.in.Council. Tbe objector con- 
tends that it was not sufficient for 
tbe applicant merely to give at the 
heading of the application the title of 
the original petition on which the wind- 
jng up order was passed. He points out 
that in every cause’ there must be a 
right litigated, a person asserting that 
right, and an opposite party' against 
whom that right is sought to be enforced 
and as in this application no opposite 
party is named, the application is bad 
and sbonld be dismissed in limine. 

The objection appears to me to be 
based on a misapprehension of tbe true 
import and effect of a winding up order 
as well as of the nature of proceedings 
on applications made under Ss. 109 and 
110, Civil P. 0. It is no doubt true that 
as laid down in S. 166, Companies Act, a 
petition for the compulsory winding up 
of a company may be made either by the 
company itself or by any creditor or 
creditors, or oontribntory or contribu- 
tones. But after proceedings have been 
taken on snob a petition and a winding 
^np order passed, the person at whose in- 


Stance the procoediogs were initiated has 
DO special locus in the matter. As enact- 
ed in S. 167, Companies Act, an order 
for winding up a company operates in 
favour of all tbe creditors and of all the 
contributories of tbe company as if made 
on a joint petition of a creditor and a 
contributory. Tbe order is, as observed 
by Buckley, L. J., a judgment for “the 
benefit of all concerned/' The real par- 
ties to tbe proceedings, therefore, are not 
merely the petitioning creditor and the 
company but the entire body of creditors 
and contributories, and as a winding up 
order is made appealable by statute, it 
follows that any creditor or contributory, 
who feels dissatisfied with it, may take 
the matter in appeal. But to such an ap- 
peal all the creditors and contributories, 
as persons affected by the order, sought 
to be appealed from, are necessary par- 
ties, and it is not open to the appellant 
to pick and choose, and implead a few of 
them as respondents in tbe appeal, to tbe 
exclusion of the others. It is thus clear 
that the creditors and contributories, 
other than the person or persons appeal- 
ing, constitute tbe opposite party’ to the 
appeal, and every one of them is entitled 
to receive proper notice of the admiseioD 
of the appeal and to enter appearance 
and be beard before tbe appellate Court. 

But while this is so, it is not neoes-^ 
sary that the names and addresses of all 
these numerous persons should appear at 
the heading of tbe memorandum of ap- 
peal, which attacks the winding up order. 
I am not aware of any provision of tbe 
law and indeed none was cited before us 
by the objector which lays down that a 
memorandum of appeal in such a case 
will not be considered valid, unless it 
wntams. or is accompanied by, a list of 
all the creditors and contributories. The 
appeal is sufficiently described if it bears 
the same title as the original petition. 

of tbe Indian 

Companies Act and of the (name of 

the Co.) Limited” and also gives the 

appeal-. 

ing. Notice to the opposite party’ con- 
sisting, as lb does, of all the creditors 
and contributories other than the 
appellants is served by advertisement in 
the Government Gazette and one or more 
pubho newspapers, and by leaving a copy 
at the head office of the company, if there 
18 one in existence. It is nob necessary, 
even if it were possible, to effect porsonad 
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service oq all the creditors and cootribu- 
tones. The only person who is given per- 
sonal notice is the liquidator so that he 
lmay» as observed by their Lordships of 
^the Privy Council in 55 Mad 180 (l), at 
.P. 194. 

bs ready to inform (the ai‘pollate Court) of auy 
facts and circumstfioces in relation to the af* 
fairs of the company; 

but he is not a respondent to the appeal, 
in the real sense of the term. In the 
matter of intituling the memorandum of 
appeal and effecting service on tli© "op- 
posite party, ’ the procedure followed in 
the appellate Court is, so far as may be, 
the same as that observed in the Court 
of first instance for the presentation and 
trial of the original petition for winding 
up. It is considered that the “opposite 
party" to that petition is not only the 
directors of the company, but the entire 
body of creditors and contributories; and 
that it is not necessary for the petitioner 
to give their names and addresses on the 
title page of the petition, or to file a list 
thereof with it. and service on them is 
effected not individually but by public 
advertisement. It may be stated that 
this procedure was duly followed in the 
■objector’s petition for the winding-up of 
this company and when a number of 
ebare-bolders aud creditors appeared at 
the bearing to support or oppose the pe- 
tition, the title of the case was not am- 
ended so as to add the "supporters " as 
co-petitioners and to enter the names of 
the opponents" as respondents to the 
petition. The case continued to be in- 
tituled as before, namely "In the mat. 
ter of the Indian Companies Act and of 
the Peoples Bank of Northern India, 
Ltd." and this is the only beading given 
in the certified copy of the judgment of 
the Special Bench supplied to the Bharat 
Insurance Company, Ltd., which Mr. 
Aobbru Ram produced before us. Indeed, 
it appears that no consolidated list of the 
opposing or supporting creditors and 
■contributories was ever prepared or is 
available even now; their names will be 
found scattered all over the record and it 
will require cousiderahle effort to collect 
them at one place. In these circumstan- 
ces, it could not be expected that in the 
application for leave to appeal to His 
Majesty in Council the applicant should 
have mentioned all tbe creditors cono- 
mine on tbe title page. 

Another fallacy underlying tbe objec. 
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tion is the assumption that tbe appHca. 
tion before us is a "substantive" cause. 
It is hardly uecessary to say that this is 
not so. By presenting in this Court tbe 
application under Ss. iO’J and 110, Civil 
P. C., accompanied by the "grounds of 
appeal," the applicant does not lodge tbe 
appeal to His Majesty in Council. That 
will be done in England after leave has 
been given, the record printed, and trans- 
mitted to that country. It is laid down 
in R. 20 of the Judicial Committee Rules, 
192.5" that the "Petition of Appeal" may 
be lodged within four months of the arri- 
val of the record in England, if it is prin- 
ted in India, or within one month of the 
date of the completion of the printing 
thereof in England: see Bentwich's Privy 
Council Practice, pp. 210 and 351. Thei 
present application before us is not by! 
any means a new and substantive "cause." 
It is merely a "miscellaneous applica- 
tion" in tbe case decided by tbe Special 
Bench and is truly described and number, 
ed as such (Civil Misc. No. 767 of 1935). 
Such an application is, as observed by 
Bentwicb (p. 141) the "assertion” with- 
in tbe period prescribed by law of tbe 
applicant's "intention to exercise tbe 
right to appeal,” which, he claims, is 
given to him by statute, and all that he 
asks for is that this Court should certify 
that tbe case fulfils tbe requirements oi 
S. no. Civil P. C., as regards "value and 
nature’ and is appealable as of right. In 
such an application it is not necessary to 
repeat in detail the names and addresses 
of all the parties to tbe ‘cause’ decided 
by tbe Court, against whose order tbe 
applicant intends to appeal. All that 
need be done is to give sufficient indica- 
tion of the particulars of the case so as 
to fix its identity, and this may be done 
by giving either its number or its short 
title. On the presentation of the appli- 
cation, the relevant record is put up and 
it is obligatory on the Court to direct 
that notices be served on the other par- 
ties to tbe cause (as disclosed on tbe re- 
cord) to show cause why the certificate 
should not be granted as laid down in 
0. 45, R. 3 (2). 

An application for grant of leave to 
appeal to His Majesty-in-Council is as 
much an application in the original cause 
asapplicatioDS for having ex parte decrees 
set aside, or those for review of judgment, 
or for grant of certificates under S. 41(3), 
Punjab Courts Act, for preferring second 
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-appeals to the High Court on questions 
of custom, or for certilicates to appeal 
under Cl. 10 of the Letters Patent. It 
is conceded that in none of these, is it 
neces.sary for the the applicant to set out 
•at length in the heading of the applica. 
tioo the uaines and addresses of ail the 
parties to the original suit or appeal (as 
the case may bej. It is sutlicient if the 
number of the cause or its short title is 
given correctly. If this is so. I fail to 
see why the omission to give in detail 
'the names of all the parties in applica. 
jtions under S. lOU should be considered 
a fatal defect. The objector relies strongly 
on R. 1 of the Rules aud Orders, Vol. -3. 
Ch. 3.A, which states that an applica- 
tionfor leave to appeal to His Majesty. 
in.Couneil shall contain, iuter alia, the 
name and address of each person whom 
it is proposed to make a respondent to 
the appeal. The rules in this Chapter, 
however, have no statutory force. They 
•are by no means mandatory but are 
merely directory and may bo modified 
according to the exigencies of each case. 
Id any case, noD-compliance with them 
is not such defect as would be fatal to 
the maintainability of the petition. In 
the majority of cases where the number 
of parties to a cause is small, and the 
decision binds some or all of them, it is 

y n to set out in the 

petition the names of all the parties, but 
this is not possible in all cases, especially 
where the judgment sought to be appealed 
against is one in rem and the number of 

nnmerous to be 
easily known or conveniently entered in 
the petition. 

• n*?® realizing that the rule 

in Lh. 8-A, referred to by him, has not 
the force of law, urged that it was, at any 
rate, a rule of practice' and should have 
been followed strictly, but if I may be 
allowed to refer to my own experience 
•(extending over a period of 28 years in 
this branch of the law) I can say that it 
has not been the invariable practice of 
the Punjab Chief Court or this Conrt 
to insist upon its observance in all cases. 

In this connection reference may be 
made to the following two oases as 
illQStrative of what I have said above- 

^®re 

fo plaintins and one defendant. The 
judgment of this Court was in favour of 


S- Chhajtt Ram v. Nekl, C. if. No. 42 of 1919. 


tiie plainlili's. The dciendant applied 
for leave to appeal to the i’rivy Council 
and in tlie petition tinder S. 100, Civil P. 
C-, instead of naming alt the 33 plaintifi’s 
as the "opposite party" he merely stvled 
the ease C. M. No. 4-2 of Idly (2). This 
W..S considered sufficient as the names 
and addresses of the "others" could be 
ascertained by reierenee to the oricinal 
record. C. M. No. 29.3 of 1920 (3).' In 
this case there were 10 plaintifls and 
several defendants. Tlie uamesofull of 
them were not given in the petition under 
S. 109. but it WHS merely headed "Ahmad 
Khan eta. v. Ml. Chhanci Btbi Ac." 
Many more cases of this type will bo 
found, if a search were made iu the re- 
cord room. 

_ It will thus be seen that R. 1 . Chaj). 
\III.A has not been strictly followed in 
all cases, and it cannot be described as a 
rule of practice." non-compliance with 
which is a fatal defect. The objector also 
referred us to R. 95 of the winding up 
rules printed in Chap. I. Vol. 2 of tho 
Rules and Orders of this Court. This 
rule however merely states that: 

Id matters arising io the wiuding up of .> 
^ropAD)-. for which uo specific provision has 
teen made in (be rules, the practice of tho 
Couri wjli oo followed. 

The application before us is not .a'mat- 
ter in the winding up" but is a miscelliv. 
Mous application for leave to appeal to 
His Majesty-in-Council against the wind- 
ing up order itself. To such an applica- 
tion the rules in this Chapter are obvi- 
ously inapplicable, and in any case as 
stated already, there is no such uniform 
and invariable practice as alleged by tho 
objector. Io my opinion the preliminary 
objection is without force and must be 
overruled. It may be mentioned in con- 
clusion that the objector Lala Madaii 

Uopal can nave no legitimate grievance oti 

this score, as the oflice actually served 

hiin with notice of this application, and 
he has not been prejudiced in any way. 
Un the merits it was admitted by the 

objects that be had no valid objection to 

raise The order of the Special Bench of 

this Court which the petitioner proposes 
to appeal from, was passed on the Origi. 
nal hide by a Bench of three Judges, who 
tinal y decided that the Company be 
^ound up. The amount in volved is far 

No. 295 
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above Es. 10,000 and the case fulfils tbe 
requirements of S. 110. 

I would accordinfily allo\Y the applica- 
tion (C. M. 7G7 of 103-0) and srant the 
applicant (Bharat Insurance Co., Ltd.) 
the certificate applied for, but haviij;* re- 
gard to all the circumstances would leave 
the parties to l)ear their own costs of 
these proceedings. The other application 
(C. M. 70') of 1937) which purports to be 
presented ou behalf of Lala Harkishen 
Lai, another shareholder of the Company, 
for grant of a certificate for leave to ap- 
peal to His Majesty. in-Council against the 
winding up order, is clearly unauthorised 
and must be dismissed. It was presented 
by Messrs. Dev Eaj Sawhney and Basant 
Krishna, Advocates, who purported to 
act' under a vakalatnama signed by '.li- 
wan Lai Gauba, attorney for and on be- 
half of Lala Harkishen Lai.’ No power- 
of-attorney on behalf of Lain Harkishen 
Lai in favour of Lala Jiwan Lai was filed 
with the petition or was placed on the 
record. When the case came up for hear- 
ing before us on i3th November, Lala 
Madan Gopal brought this defect to the 
notice of the Court and an adjournment 
was granted to enable the Advocates to 
produce the power-of-attorney or a certi- 
fied copy thereof. But this was not done 
even at the adjourned hearing on 22nd 
November 193-o. _ Under Act 22 of 1926, 
no Advocate can act' without a proper 
Vakalatnama by the person, on whose be- 
half the application purports to be made, 
or by his recognised agent as defined in 
0. 3, K. 2, Civil P. C. 

As a last resort. Mr. Dev Eaj Sawhney 
urged that he had been orally authorised 
by Lala Harkishen Lai to lor him 

in the application but counsel can only 
plead,' if there is a proper application 
before the Court, and as this is not the 
case, be has no right to be heard. There 
is little doubt that there has been gross 
carelessness in this case. The winding-up 
order was passed on 22nd May 1935; the 
application under S. 109, Civil P. C., was 
not made till 8th October, wbicb was the 
very last day of limitation, having been 
extended on account of vacation ; the ap- 
plication was not accompanied by a po- 
wer-of-attorney from Lala Harkishen Lai 
and the power-of-attorney or its copy has 
not been produced even though an ad- 
journment was granted for this purpose. 
I would accordingly dismiss this applies- 
tion as unauthorised. There will be no 
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order as to costs, as tbe objector is nob 
represented by counsel and has not in- 
curred any other expense. 

Order.— The order of the Court is 
that both petitions Civil Miscellaneous 
767 and 796 of 1935 are dismissed, par- 
ties to bear their own costs. 

B.D./ H.K, Petition dismused. 
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Tek Chand and Dalip Singh, JJ. 

Northern Forest Co. — Plaintiffs— Ap- 
pellants. 

V. 

Ram Singh Kabuli k Co. — Defen- 
dants — Respondeote. 

First Appeal No. 1982 of 1933, Decided 
OD 25tb October 1935, from decree of 
Sub. Judge, 1st Class, Delhi, D/* 28tb 
August 1933. 

Limitation— For application of Art. 54, 
Limitation Act^ allegation of non-execution 
of hundift is necessary — Defence should make 
clear allegation of limitation in written state* 
ment. 

For Art. 54, Lim. Act to apply, it must be at* 
le^ed that tbe hundis wore not executed as pro* 
mised. If the defendants wish to make this 
allegation, it is for them to make it iu their 
written statement or their ploadiogs clearly and 
without any attempt to mislead the plaintifls 

[P 329 C 2} 

Badri Da% and Daulat Ram — for Ap- 
pellants. 

Achhru Ram and Inder Dev — for Ees-^ 
pondents. 

Dalip Singh, J.— The plaintiffs in this- 
case sued thu defendants for the price of 
timber supplied on an agreement dated let 
December 1919, printed at p, 111, Vol. 2 
of the printed paper book. The plaintiffs- 
alleged that the terms, according to the 
agreement, were that cash to the amount 
of one-third was to be paid immediately 
on delivery of timber and bundis on a 
five months' period were also to be drawn 
at the time for the remaining two-thirds 
of the price. There was a term in the- 
contract as to the cutting short of tb» 
period of the bundis in case delay took 
place in the payment owing to thedefaul 
of the defendants in carrying out mea- 
surements. There was no allegation in 
the plaint that the bundis were not duly 
drawn but it was alleged that from time 
to time the defendants executed bundis 
some of which, however, were not hon- 
oured. and hence a balance i.l 
amounting to tbe item in suit ^ 

due from the defendants to the plaintms- 
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articles and was well witbio time, as ad- 
mittedly it would be if any of these arti- 
cles applied, never thought that the de- 
fendants' plea of limitation was based 
OD the allegation that no huodis had been 
drawn. The plaintiffs therefore appear 
to have been taken by surprise and all 
sorts of contentions were urged in the 
Court below which did not find favour 
with the Court, which finally held that, 
as the plaint did not contain any allega- 
tion that the hundis bad been drawn as 
agreed upon and as the defendants had 
pleaded that the hundis were not so 
drawn, (which does not appear to be 
correct on the record) and as Jagat Singh 
admitted that he bad seen no huodia 
after loth February 1920. (a fact which 
also IS not quite correct, because what 
Jagat Singh stated was that he did not 
remember whether any hundi had been 
drawn after 15tli February 1920) the suit 
was barred by limitation, applying Art. 5i 
and three years period or in the alterna. 
tive under Art. 115. The suit was there- 
fore dismissed. The plaintiffs have come 
in appeal. 

The findings on other issues which have 
been agitated before us will be dealt with 
later, but the first point to decide is obvi- 

ously the question of limitation. It ap- 
pears to me that there is no force in the 
contention that the suit is barred by 
limitation. The plaintiffs bad never 
alleged, as already stated, that the hundis 
not executed. For Art. 54, Lim 
Act to apply. It must be alleged that the 
hundis were not executed as promised. If 
the defendants wished to makethieallega- 
tion it was for them to make it in their 
written statement or their pleadinesl 

attempt to mis? 
P/'tmtiffs. The whole trend of 
the litigation however shows that ne such 
Idea really entered the defendants' mind, 
ibere was some suggestion that some of 

thnnl®?" limitation, 

though It 19 not olear why this was so. 

^^at the whole 
amt was barred by limitation because of 

the noD-exeoution of certain hundis. In 
fch« therefore of any allegation in 

t^ plaint that these hundis were nob- 
drawn, as agreed upon, and in the absenoe 
of any such pleading on the part of the 

thib'ufrif’ A- Tl possible to hold 
that the hundis bad not been drawn un 

and that therefore the suit was barred 
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In the first written statement to the 
plaint the defendants took various objec- 
tions, but the main plea was that certain 
payments made by them had not been 
duly admitted and that if accounts wero 
taken the result would show that the 
plaintiffs had been overpaid, and not that 
any sum was due from the defendants. 
There was no plea whatsoever that the 
suit was barred by limitation. Subse. 
quently to this tiie plaintiffs alleged that 
they had made a mistake as re^rds cer- 
tain payments made by the defendants 
which were admitted by them in the ori- 
gmal plaint and asked for leave to amend 
the plaint. The plaint was, after some 
dispute, allowed to be amended but the 
onus of the issue in which these pay- 
ments, which were once admitted and 
now denied, were to be proved, was cast 
on the plaintiffs and this order was up. 
held up to this Court. In reply to this 
amended plaint, for the first time, the 
defendants took the plea that this suit 
was barred by limitation. Nowhere was 
It alleged, however that the hundis which 
had been agreed to be drawn, had not 
been drawn, nor was any reason given as 
to how the suit was barred by limitation. 
Some time after this, on an application 
made by the plaintiffs' counsel, the de. 
fendants were called upon to furnish the 
reasons as to why the suit was barred by 
limitation. The only thing that their 
counsel then stated was that most of the 
Items were barred by limitation because 

it^° ‘^^*® the 

payment fell due. 

pis appears to have satisfied the Court 

and everybody else; at any rate nothing 

further was done in the matter and the 

issue remained with the onus on the 

plaintiffs that the suit was within time 

During the course of the evidence one 

Jagat Singh, a partner of the plaintiff firm 

appeared as a witness and in cross-exa’ 

mination he stated that he did not re 

“®“J®>‘ any hundi had been drawn 

Ihon February 

1920. Wpn the case finally came for 

argument it appears to have been argued 

fbJ for the defendants 

that the suit was barred by limitation 

V applied. Owing 
to the Punjab Loans Limitation Act the 

period for the suit, if it fell within Art 52 

or Art. 63 or Art.80. would have been six 

.plaintiffs, evidently thinking 
that their suit came within one of these 
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by limitation. I would therefore over- 
rule the decision of tb.e Court below on 
this point and hold tliat tlie suit is with, 
in liinitiition. The learned enunsel for the 
respondents agrees that if Art. 34 does not 
apply, the suit is net barred by limitation. 
(Thoir Lordships after discussin.q question 
of various i)ayments concluded thereby 
their HndinfiS and then proceeded.) Upon 
these findinss, the learned counsel on 
both sides agree that the total amount due 
to tlie plaintiffs is Rs. G,b,311 in round 
ffgures, omitting aunas and pies. The in- 
terest on this amount up to date reckoned 
at 4 per cent comes to Rs. 39,7S0. Hence 
the total amount due to the plaintiffs 
comes to Rs. 1,06,091. I would therefore 
accept the appeal and decree the plain- 
tiffs' suit for this amount. As the plain- 
tiffs claimed Rs. 1,30,000, and have sue- 
ceeded only to the OKtent of about 
Rs. 60,000, I consider it fair to allow them 
two-third costs only in both Courts. 

Tek Chand, J. — I agree. 

b.D./B.K. Appeal allowed. 
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Young, C. J. and Monrok, J. 

Aihiq Mahomed and others — Convicts 
—Appellants. 

V. 

Eynperor — Opposite Party. 

Cr. A. No. 805 of 1935, D .28-11-1935. 

^ Criminfti Trial— Evidence— Court deter- 
mines guilt or innocense of accused — Prose- 
cution should not deceive Court by ''pad- 
ding" cases— Person procuring false evidence 
runs risk of punishing innocent persons. 

The duty oi every odo, police otHcors or cou* 
stablesi GoverDiuout ofl'jcials and plain cituens 
is to allow a c.a^o to come before the Court as it 
is without fabrication or "padding." It is for 
the Courts to decide whether an accused person 
is innocent or guiUj, and not for the pro.^ccu* 
tiou to determiue his guilt in advance and at* 
tempt to deceive the Court into giving a verdict 
based on false evidence. Any one procuring 
false evidence or labricating false evidence runs 
the risk of imprisonment and degradation from 
office, and what h still more serious, may have 
the burden on his shoulder of sending an inno- 
cent man to the gallows. (P 333 C 2] 

Abdul Baye and Bashir Ahmad— hr 
Appellants. 

D. R. Sawkney—ht the Crown. 

Young, C. J. — Asbiq Mohammad and 
Sadiq Mahammad have been convicted of 
the murder of Mt. Ram Ditta, child of 
seven or eight years, and have been sen- 
tenced to death. The main evidence for 
the prosecution is that of Hasan Baklisb, 
P. W. 2, an approver. The accused are 
sons of Nawab Khan, a petition writer of 
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Lodhnin, and llussan Baknsh is a rela- 
tiou. Hassaii Bakhsh has given a Ion** 
statement, which includes a description 
of the murder, an account of disposal of 
tho body, and of his own activities im. 
mediately afterwards. The following ac- 
count is taken from his scatomeot. On 
13th Kebrnary l'.*33 Hassan Bakbsbweut 
to Lodhran to tlie house of Nawab Kban 
where he sat in :i baithak with the two 
accused? they told him that there was a 
girl of bvo or wlio was wearing orna- 
ments worth l^s. SO or R$. 90 and sug- 
gested that lior ornaments should be 
stolen. Hassan Jkkhsh was reluctant 
but was eventually overborne aud agreed 
to join in the t)io(t: ho and Sadiq 
Mohammad remained in tbo baithak, 
while Asbiq Moliaoiad went for the girl 
with whom be returned in a few minutes: 
the three then t ^o1: tho girl into an ad- 
joining kotbri and througli it to an inner 
kotha, where tliey started to remove her 
ear-lings, sixteen in number: she started 
to cry and the assailants became alarmed 
and decided to kill her: the approver 
caught her legs, Sadi<i Mohammad her 
bands and Ashiq Mohammad choked her: 
they came out of tho inucr kotha and 
divided the ear-riogs: they then returned 
to the bouse: Hassan Bakbsh said that 
he was going and the accused asked him 
to return the next day so that they might 
throw away the dead body somewhere. 
During his absence from Lodhran he 
deposited bis share of the ornaments with 
Mehrnb Khan> his friend and resident of 
a neighbouring village. 

On 18th February he returned to 
Lodhran and went straight to the bouse 
of Nawab Khan, where he saw Ashiq 
Mohammad and Sadiq Mohammad. They 
told him that the house was being watch- 
ed by khatris, (the murdered girl was a 
Hindu), that they had not been able to 
remove the dead body and that the body 
was beginning to smell: ic was suggested 
that Hassan Bakbsh, who pretended to 
possess powers of divinationi should 
create a diversion by going to the 
and talk of his powers, so that the 
ris might hear of him and seek his aid in 
discovering tho whereabouts of the 
corpse: this ruse succeeded and ^ ‘ 
tention of the khatris was distract^- 
Hassan Bakbsh arranged with them that 
he would set out that day to divine 
whereabouts of the body. The atten ion 
of the khatris being distracted, the ao- 
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cused and liassan iiakhsli took tbe op- 
portunity of getting rid of the body: it 
was removed from the kotlia by Asbiq 
Mohammad and thrown over a wall into 
the bhanaof Kbilanda.P. W. ll.atasbort 
distance from the kotha: Hassan Bakhsh 
then set out with the persons interest- 
ed in the girl and after leading them 
a wildgoose chase, he divined that 
the body was lying in tbe city in a 
bouse near the house of Nawab Khan on 
the other sido of the wall. When the 
party returned tbe Assistant Sub-Ins- 
pector of police was present and told 
them that the body had been found. Sus- 
picion arose that Hassan Bakhsh had 
been deceiving the party and be was call, 
ed by tbe police, but it was not till 27th 
February that, after a conversation with 
the latnbardar and others, be made a 
•statement to tbe police and he and the 
accused were arrested. What bis state- 
ment was is not and could not have been 
shown on the record, but one result of 
it was that on 28th February tbe ear- 
rings which Hassan Bakhsh said that be 
had taken as bis share were produced at 
Hassan Bakhsh 's instance by Mebrab 
£ban from a hiding place in the roof of 
the letters ,hou9e. On the same day 
Sadiq Mohammad and Ashiq Mobam- 
mad made statements before Mr. Lekh 
Baj, a Magistrate, admitting only that 
they had taken part in secretly remov- 
ing the body from tbe kotha and throw- 
ing it over the neighbouring wall, and 
explaining that the presence of tbe body 
bad been discovered accidentally by their 
grandfather Namdar. Their notion was 
prompted by a fear that if the presence 
of the body in their house had been 
known, suspicion would have attached to 
them. When it is remembered that rela. 
tions between Mohammadans and Hindus 
in the Multan District were at this time 
wry strained and that the accused are 
Mohammadans. and the girl was n Hindu 
this fear ought not to be consider- 
€d as unnatural and might well have 
been entertained by an ignorant, though 
annooenb, person. It is also alleged for 
the prosecution that two further die 
coveries were made on 28th February, 
the first by Ashiq Mohammad and the 
■other by Sadiq Mohammad, in this order, 
-according to the evidence of the wit- 
nesses at these discoveries. The fard of 
the first of these discoveries (Ex. P. E.) 
*0lates that Ashiq Mohammad produced 


five gold ear-rings buried iu the ground 
to the north of tbe door towards the 
eastern wall along with a card-board box 
containing those ear-rings.” 

The fard of the second disco%'ery re- 
lates that Sadiq Mohammad produced six 
ear-rings "tied in a white kliadar piece 
of cloth from his house where chaff was 
stored, buried in the ground near the 
eastern wall.” 

Both fards are signed by the s.ame six 
persons namely, Imam Shah. Zaildar, 
Jiwan Das, Kabir Mohammad, Sufaid 
Posh, Datu Mai, goldsmith, Behari Lai, 
father of the deceased and Mt. Mebngi, 
wife of Behari Lai. Hassan Bakhsh 
after a promise of pardon made a state- 
ment on 3rd March to Mr. Moon, Dis- 
trict Magistrate, which contained the 
story in a brief form, which he related 
afterwards in greater detail in Court. 
Tbe evidence against the accused is in 
tbe first place the statement of the ap- 
prover. We think that there is no doubt 
that, apart from tbe question of the 
participation of the accused in the crime, 
this statement is generally true. It has 
been corroborated in several important 
particulars and so far as it can be test, 
©d by independent evidence, it has been 
found to be correct. The evidence to con- 
nect the accused with the crime (apart 
from the approver’s statement) consists 
in the case of each of his own statement 
before the Magistrate describiogthe find- 
ing and disposal of the body, and the dis- 
covery of ornaments made by him. 

The statements alone are not in them, 
selves sufficient to connect the accused 
with the crime: they do not contain an 
admission of any connexion with the 
crime, nor an admission of any fact from 
which a connexion with the crime can 
r^sonably be inferred : nor can we find 
that any of the facts alleged in the state, 
ments are necessarily false. There is a fur- 
ther reason which will appear later in our 
judgment, why we think that these state, 
ments ought not to be considered of value 
as evidence against the accused The ro- 
ault IS that, if a disoovery took place by 
either of the accused as alleged there is 
evidence against him corroborating the 
approvers statement and conneotiug 
that accused with the crime. If we 
are not satisfied with the evidence 
relating to either of the discoveries, the 
accused, who is alleged to have made it 
must be acquitted, and. if the evidence 
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relating to one discovery is disbelieved, 
it ^vill become necessary to consider whe- 
tlier the evidence of the same persons 
can be trusted in respect of the other. 
The contention of the learned counsel for 
the accused is that the evidence of the 
discovery by Asliiq Mohammad is false. 
To determine whether this charge is 
well founded requires an examination of 
the history of the case, so far as the evi- 
dence is concerned. It is unnecessary to 
discuss the evidence showing that the 
ear-rings discovered were those of the 
murdered girls, we consider that this has 
been established. Of the witnesses who 
signed the fards Mt. Mebngi Bai, Bebari 
Lai and Datu signed them only as identi- 
fying the ornaments: and their evidence 
at the trial did not relate to the actual 
discoveries. At the trial the remaining 
3 witnesses who signed the fards and 
Ghulam Nabi, Assistant Sub-Inspector of 
Police, who was in chargeofinvestigation 
from 21st February onwards and was 
present and in control at the discoveries, 
were cross-examined about their state- 
ments in the Committing Magistrate’s 
Court. The question in issue both before 
the committing Magistrate and the Ses- 
sions Judge was the nature of the floor 
in the room whore the articles were bid- 
den. The witnesses stated on both occa- 
sions that the small box containing the 
ear-rings was buried in the ground near 
the wall of the baithak. The contention 
for the defence was that this was impos- 
sible, because the floor was a brick floor 
and there was no space between the 
bricks or between the bricks andthewall. 
It appears from the record that on 13th 
March Jiwan Das stated before the 
committing Magistrate that the card 
board box in w’hich the ear-rings were 
lying was not covered with a brick or 
anything else excepting earth: when first 
asked whether the floor was pucca be 
said that it bad not a pucca floor, but 
when the question was put a second time 
be replied that be was unable to say. 
Kabir Mohammad, who was examined on 
the same day, said: 

It is a pucca floor with bricks of tho baithak, 
but pointiug has not been done. The bricks of 
the floor are of ‘kisbtiwala' type. No brick was 
taken out. There was a little space vacant bet- 
ween the wall and the bricks of the floor and 
it was from that vacant place in the baithak 
that the card board box was brought out. 

This witness also said that he, Jiwan 
Das, and Imam Shah were standing at 
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the doorsill and did not actually enter 
the baithak. Imam Shah said that as far 
as he knew the baithak had not a pucca. 
floor. From the above it iseasily deduo- 
ed that these witnesses had probably not 
been inside the baithak. On 14th March, 
an application was put before the Magis-' 
trate on behalf of the accused, in which 
it was alleged that the evidence of Kabir 
Mohammad that there was unfloored 
ground between the walls and the floor 
was false, and praying for an inspection. 
No order was made except that the ap- 
plication should be put upon 25th March. 
Having allowed eleven days to elapse 
without taking any steps the Magistrate 
then decided that, as a month had passed 
since the occurrence, it would not serve 
any purpose if the inspectiou was then 
made. The application before the Magis- 
trate taken in conjunction with the 
cross-examination of the witnesses on 
the previous day was sufficieut to make 
it clear not only what the controversy 
was, but how vital to a decision on the 
value of the discovery it was to ascertain 
what was the nature of the floor. And 
immediate inspection would have deter- 
mined the matter in dispute beyond doubt 
as indeed we decided when the case first 
came before us. Ghulam Nabi, the Assis- 
tant Sub- Inspector, was examined on 
23rd March. He said: 

Ashiq Mohammad did not take out auy brick 
from the tloor when he dug the earth to recover 
Ex. P. - 21 . Room No. 6 has a pucca fioor: so far 
as I know pointing was not done there. 

The defence did not allow the question 
to rest here. On 14th March photographe 
of the floor bad been taken and on 3rd> 
April 5 witnesses were called: two of 
these proved the photographs, and three, 
a draftsman, an overseer, and a mason- 
testified to the character and age of the 
floor: the effect of their evidence was 
that the floor was an old floor of flat 
bricks closely set which ran up to the- 
wall and had not been repaired. Even- 
with this evidence before him, the Ma- 
gistrate did not think an inspection 
worth while. The evidence of these wit- 
nesses of the discovery before the Ses- 
sions Judge is equally unsatisfactory, 
especially when considered with refer- 
ence to their evidence before the Ma- 
gistrate. There are a few important ad- 
ditions. Jiwan Das said that five or six 
inches of earth was removed in the dig- 
ging up and the other witnesses repeated. 
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this ; all stated that the floor \7as of 
bricks. The Assistant Sub.lDspector said: 
It has a pacca flaor, but (he pointing has not 
been done. The space between the bricks has 
not beeu filled in. The packet P. 21 was 
lying between the wall and a brick oi the floor. 

When the case came before us, the 
evidence which we have set out was 
before us and several photographs taken 
on 14th March. The photographs gave 
a good idea of the nature of the floor and 
it became clear to us that the evidence 
for the prosecution was in conflict with 
that afforded by the photographs. The 
explanation suggested by the learned 
counsel for the Crown was that between 
the date of the murder (the 13th of Feb- 
ruary) and tiie date of the taking of the 
photographs (I4th of March) there was 
suflicient time to set a different floor : 
and we had to consider that possibility, 
we felt that, considering the nature of 
the issue, we should not much improve 
the position by having further oral evi- 
flence but that the only way of reaching 
a satisfactory conclusion would be to 
inspect the floor ourselves. We visited 
Lodhran on the 9th of November : in- 
speeted the scene of the murder, and 
examined the floor of the baithak. The 
evidence of the witnesses for the defence 
gives a proper description of the floor as 
it was when we flrst saw it before xvo 
had some of the bricks removed as a test. 
The card board box could not have been 
buried as stated by the vritnesses for the 
prosecution : nor could it have been bur- 
ied in the floor at all without the re- 
moval of a brick. 

We had several of the bricks dug up in 
our presence in different places, (they 
were not easy to remove) including those 
at the place, where the box was stated 
to have been buried. We have no doubt 
that the floor is an old floor and that it 
has not been dug up since the date of 
the murder. We are driven to conclude 
that no discovery took place in the bai- 
thak: It follows that the evidence for 
the prosecution is false and that this 
discovery is a fabrication from start to 
finish. We have no reason for supposing 
that any of tho witnesses who gave evi- 
dence about this recovery have know! 
ingly supported a false charge: they may 
have been over zealous to establish a 
charge which they believed to be true • 
but making every allowance possible, we 
•OMuot ooudemu too strongly their grave 
•offence. Had it not been that they were 


careless in not acquainting themselves 
with the nature of the floor, thoir evi- 
dence might have been the basis for the 
convictioD of the accused persons in- 
nocent in the eye of the law because their 
offence would not have been established 
by true evidence. That such conduct on 
the part of responsible ofiicials could 
take place, reveals a state of affairs which 
is intolerable. The matter would not be 
so grave, if this were an isolated case : 
but we know that this is not so. The 
records of this Bench for the last year 
alone show the contrary. 

It may be well that we should give a 
warning to any one who may hereafter 
be tempted to interfere with the course 
of justice by the procuring of falsa evi. 
dence or the fabrication of evidence of 
recoveries tliat the duty of every one, 
police officers or constables, Government' 
ofiicials and plain citizens is to allow a 
case to come before the Court as it is 
without fabrication, or " padding.” It is 
for the Courts to decide whether an ac- 
cased person is innocent or guilty, and 
Dot for the prosecution to determine his 
guilt in advance and attempt to deceive 
the Court into giving a verdict based on 
false evidence. Anyone procuring false 
evidence runs the risk of imprisonment 
and degradation from oOice, and what is 
still more serious, may have the burden 
on bis shoulder of sending an innocent man 
to the gallows. 

Id this case, we are now concerned 
only with the question whether there is 
evidence to show a connexion of the ac- 
cused with the crime and so to corrobo- 
rate the approver’s evidence. The only 
evidence of the kind against Ashiq Mo- 
bammadis.we have found, a fabricated 
discovery supported by false evidence. 

As the evidence of a discovery by Sadia 
Mohammad is that of the same witnesses, 
whose evidence upon the other discovery 
18 false and was given for the purpose of 
proouriug a conviction in the absence of 
what the police thought to be sufficient 
evidence, we consider that it would be 
dangerous to act on it. If the confes- 
sions of the accused afforded evidence of 

with the crime, we 
suould be reluctant to act on them also : 
a person, who procures false evidence, 
wnnot be trusted in anything connected 
with the investigation; and when tho ac- 
cuB^ made their confessions, GhuJam 
Nabi was m charge of the investigations. 
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We cannot but bo suspicious that these 
confessions, which only followed an ear- 
lior statement of the approver, may have 
been procured by improper metns and 
are valueless. There being no evidence to 
corroborate the approver's evidence, both 
the accused must ho acquitted. We allow 
the appeal and set aside the convictions 
and sentences. 

n.D./it.K. Appeal allowed. 
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Young, C. J. and Monroe, J. 

Moil lia m — Decree-holder — Appellant. 

V. 

JIans Raj and others. — Judgment-dob- 
tor — Respondents. 

Letters Patent Appeal No. 109 of 1935, 
Decided on llth December 1935, from 
order of Abdul Rashid, J., High Court, 
Lahore, D/- 17th June 1935, reported in 
1935 Lab 702. 

T* Limitation — Right to light and air — 
Obstruction to light and air is continuing 
wrong — No period of limitation as fresh 
period starts running every day. 

A obtained an injunction .igaiiist I) restrain' 
ing him from building his house in such a way 
as Dot to obstruct ^I's right to light and air 
in .i's house. Contendiug that Bin coDtraven* 
tion of the injunction has built bis bonse obs- 
tructing /[‘s right, A made au applicatiou 
against B for execution of injunction decree 
against him. This application was made three 
years after the completion of the house. So it 
was contended that this application was barred 
by Art. 181, Lim. Act, the argument being that 
when the house was built for all time and that 
an application complaining of this particular iu* 
terforence with the plaintiff's right must be 
brought within three year.s of the breach: 

Held: that the breach is a continuiug breach 
coming within tbo meaning of S. 23, Lim. Act 
and therefore limitation period under Limita- 
tion Act applies; a fresh time starts running 
every dav the wrong continues: 6 Cal 394 (P C); 
1916 Cal 733 nnd 1 C lU N 96, roff.; 10.35 
Lah 702, licveTscd. [P 334 C 2 ; P 335 C 1] 

J. G. Sethi — for Appellant. 

Nmral Kishore and lihariwat Dayal — 
for Respondents. 

Young, C. J. — This is a Letters Pa- 
tent appeal against the decision of a 
learned Single Judge of this Court. It 
may he convenient in the first place to 
set out the facts out of which this appeal 
arises. In 1914 one Moti Ram obtained 
an injiindion forbidding the defendants 
from building their house in such a way 
as to interfere with the passage of light 
and air through certain ventilators mark, 
ed A, B, C and B constructed in the 
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plaintiff's house. In 1933 the decree 
holder tiled an application in execution 
complaining that the defendants had dis- 
obeyed the injunction in that they had 

built their house iu such a way that the 
ventilator A had been closed, as regards 
the passage of light and air, that the 
ventilator B had been interfered with by 
the passage of smoke from the kitchen; 
and also that the injunction with regard 
to the other ventilators had been disobey., 
ed. A preliminary objection was taken 
in alt the lower Courts that this applica- 
tion was barred by Art. 181, Lim. Act. 
the argument being that when the house 
was built it was built for all time and 
that an application complaining of this 
particular interference with the plaint, 
iff’s right must be brought within three 
years of the broach, Tliis view found 
acceptance in all the three lower Courts. 
The appellant here that is to say the 
plaintiff in the original application, has- 
argued that the breach is a continuing 
breach coming within the meaning of S. 
23, Lim. Act, and therefore no limitation 
period under Limitation Act would ap. 
ply; a fresh time starts running accord, 
ing to his argument every day the wrong 
continues. 

For the purposes of the decision of this 
case we must take it that the liouse has 
been built in deliance of the injunctioD 
and that it does interfere with the plain- 
tiff’s right of light and air. This question 
of course will have to he decided as a 
matter of fact by the lower Court when 
we remand the case to that Court for de-i 
cision according to law. /Assuming that 
the bouse does definitely obstruct the. 
right of the plaintiff-appellant to llghtj 
and air we are of opinion that this is a 
continuing wrong; every day this building 
obstructs the flow of light and air. This; 
view of the case is supported by conside- 
ration of raanyautboritiesin otherCourts. 
For exanapio their Lordsliipsof the Privy 
Council in 6 Cal 394 (L. a case which 
was concerned with an obstructiou which 
interfered with the flow of water to which 
the plaintiff was entitled — at p. 404 lield 
that an obstruction of this nature was a 
continuing nuisance and the cause of ac- 
tion arising with regard to it was renew- 
ed (le die in diem so long as the obstruc- 
tion causing such interference was allow- 


R:ii Rup Koor v. Abdul Hossain, (1831) 6 (^1 
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ed to continue. The same view was ex- 
pressed in 1 C W N OG (2); that was an 
obstruction of a right of way. Their 
Lordships there held that that was a con- 
tinuing wrong within the meaning of S. 
23, Lim. Act. 

In 29 I C 385 (3), wliere both flow of 
water aud obstruction of right of way 
were concerned, their Lordships came to 
the same conclusion. It i$ clear that an 
obstruction of light and air is analogous 
to the obstruction of a right of way or 
flow of water. Counsel for the respon- 
dents submits that if this were a case of 
a suit or application, the building in this 
case would constitute a continuing wrong 
but it does not constitute a coDtinuing 
wrong where the matter is an execution 
for enforcement of an injunction of this 
kind. This is a subtle proposition which 
we fail to appreciate. The question is a 
question of fact whether the building in 
this case is a continuing wrong or not. 
The question of fact cannot be affected 
by the nature of the suit or application. 
As this, according to our own view and 
the authorities, is clearly a case of conti- 
nuing wrong we hold that no limitation 
period applies. We therefore set aside 
the judgments of the lower Courts and 
order that the case be returned to the 
trial Court for decision on merits. The 
appeal is allowed. The appellant will get 
his costs occasioned by the proceedings 
before the learned Single Judge and in 
this Court. 

b.d./r,k. Appeal allowed. 

2. Soojao Bibi v. Shamad All, (1397) 1 C W N 

96. 

S. Naaimulla v. Waziduila, 1916 Cal 733=29 I C 
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i^UNG, C. J. and Abdul Bashid, J. 
^/mnrfa— Convict— Appellant. 


V. 


, * 

Opposite Party. 

Criminal Appeal No. 1508 of 1934 D 

cided on I7tb January 1935, from ord 

O' »®88. Judge, Sialkot. D, . SUb Ootob. 
1934 . 

Criminal Trial-Evidence— Blood lUin 

Diccovery of bloodctained article ia not 1 
lUeir enough for conviction. 

bloodstained article ia n 
Slnl <»«umstantial evidence tl 

.u It cannot by itae 

prove the case for the Crown. ^ 

[P 385 0 a ; P 886 0 ] 


Kanicar Sain — for Appellant. 

Nazir Hussain — for the Crown. 

Young, C. J. — Three persons, Dhunda, 
ShaG and Allah Rakha, were charged with 
murder in the Court of the learned Ses- 
siong Judge of Sialkot. The learned Ses- 
sions Judge acquitted ShaG and Allah 
Rakha but convicted Dhunda. Dhunda 
appeals. Dhunda had cause to dislike- 
^laqaddam Dio, the murdered man. On 
the night of the 15th/16th May, the 
prosecution alleges that while the de. 
ceased was sleeping with Ihs wife and 
daughter and his son, those three accused 
came to the house, two of them seized 
the murdered man, and Dhunda, with a 
chopper, cut his throat. The eye-witnes- 
scs are the wife, daughter and the son. 
The learned Sessions Judge came to the 
conclusion that the eye-witnesses could 
not be trusted. He says: 

The statements of Mt. Daulat Bibi and her 
son and daughter are, ia my opinion, far ftora 
reliable. They are full of discrapaucies and 
contradictions. 

Later on lie says : 

It seems to me (hat the au.'ount of the as- 
sault given by these three witnesses is very un- 
trustworthy. It is true that they cannot be 
expected to have noticed ininordetailsbut some 
of these discrepancies are by no means trivial. 

Tbelearued Judge, because he could not 
rely on the eye-witnesses, has acquitted' 
ShaG aud Allah Rakha. Against Dhunda, 
however, there was evidence of the re- 
covery from bis house of a bloodstained' 
chopper and a bloodstained sheet. 
The learned Judge has urged this 
evidence to corroborate the evidence 
which he has not relied on ns against the 
two accused. We have e.samined the 
evidence and we come to the same con- 
clusion as the learned Judge as regards 
the eye-witnesses. The contradictions 
and discrepancies are so many and so 
material that it is almost impossible to 
believe that these witnesses saw anytliin« 
of importance Their evidence is so uu! 
roliablo as to be worth precisely nothing. 
It appears bo us therefore to be impossi. 
ble in law to corroborate this evidence. 
Nothing cannot be multiplied or oorrobo- 
M.ted. The only point remains ns to 
whetl^r the evidence of the lecoverv 
from Dhunda’s house of i\ bloodstained 
chopper and a bloodstained obadar is 
enough by itself to justify the oon 

Wo do not think it 
18 . Ahis 18 circumstantial evidence the 
value of which is very great when used 
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to corroborate other evidence. It cannot 
by itself prove the case for the Crown. It 
is possible to imagine many an occasion 
where the mere discovery of a blood- 
stained weapon or bloodstained clothes 
was due to something other than murder, 
for instance, concealing a dead body or 
receiving from the real murderer a blood- 
stained weapon in order to bide it and 
so assist the murderer. It is impossible 
to say that the discovery of a bloodstained 
article is enough by itself to justify a 
conviction for murder. This being our 
view wo have to accept the appeal and 
set aside tlie conviction and sentence of 
death. 

K.s./iMv. Appeal accepted. 


A. I. R. 1936 Lahore 336 

Coldstream, J. 

It'a.s l>eo — Debtor — Appellant. 

V. 

Haidar ITa^^an — Receiver and art- 
other, Creditor — Respondents. 

Misc. First Appeal No. 1345 of 1934, 
Decided on 12th February 1935, from 
order of Dist. Judge, Ludhiana, D/- 12th 
Muy 1934. 

Insolvency^Parlition effected by debtor 
with his undivided brother without making 
provision for debts held to be act of insol* 
vency. 

Where a debtor effected a partition with his 
brother whereby he gave his brother all the pro- 
perty and himself taking only a small amount 
in cash and no provision was made for the settle- 
ment of bis debts : 

Ueld : that the partition may be taken to be 
effected with intent to delay or defeat creditors 
and so constituted an act of insolvency : 1930 
Nao 215, Appl. [P 33"' ^ 1] 

IndarDcv (or Fakir Chmid — for Appel- 
lant. 

Qabnl Chand for Shamair Chand and 
Shaviair Chand — for Respondents (Cre- 
ditor). 

Judgment. — Ganga Bishan, respon- 
dent, petitioned the District Judge, Ludhi- 
ana. under S. 9 (l), Provincial Insolvency 
Act , to liave the present appellant Was Deo 
declared insolvent alleging that Was Deo 
owed him Es. 1.900 which he was unable 
to pay and had committed an act of insol- 
vency by partitioning his joint family 
property with his brother with the in- 
tention of defeating Ganga Bishen, his 
creditor. Was Deo resisted the petition 
denying that he owed the debt alleged 
and contending that the partition did 
not amount to an act of insolvency. 


The District Judge found the debt proved 
and lield that Was Deo had committed 
an act of insolvency. He made an order 
of adjudication accordingly. Was Deo 
has appealed and it is argued on his 
behalf that the District Judge's decisions 
on the points in issue were both er. 
roneous. 

The evidence regarding the debt is 
fully discussed by the District Judge and 
for the reasons he has given, I agree with 
his decision on this point. Ganga Bishen's 
case was that in dealings between Was 
Deo and the partnership Ganga Bishen 
Des Raj (Des Raj being Ganga Bishen's 
brother) Was Deo was found to owe the 
partnership Rs. 1,922-2-6 on 29th March 
1932. Tliis debt was discharged by Was 
Deo who borrowed Rs. 1,900 from Ganga 
Bishen and paid Rs. 1,922-2-6 to the 
partnership the same day executing in 
favour of Ganga Bishen a promissory 
note for Rs. 1,900 and also giving him a 
receipt for this sum. Was Deo at the 
same time was given a receipt by Ganga 
Bishen (Ex. D-.\). as evidence of the 
discharge of the business debt due on 
accounts. Was Deo's story is that the 


ayinent of Rs. 1,922 for which the re- 
jipt Ex. D-.^ was given, discharged the 
ebt on the promissory note. 

The fact that the promissory note re- 
lainod with Ganga Bishen goes strongly 
’ainst Was Deo and the latter’s counsel 
I unable to explain why it was not taken 
ack by his client. The receipt Ex. D-A 
urports to be an acknowledgment of 
he payment of the business debt of 
Ls. 1,922-2-6. Ganga Bishen could give 

discharge and the fact that the shop is 
ot described as the creditor is of no 
onsequence. It is not explained why 
Ithougli the promissory note was for 
Is. 1,900, Rs. 1,922.2.6 were required 
0 meet this debt. Was Deo s story is 
moreover clearly falsified by the fact 
hat he repaid Rs. loO to Ganga Bishen 
n 27th May 1933, a record of which pay- 
□ent was made on the back of the re- 

eipt for Rs, 1,900 (P-B). 

The circumstances of the partition 
vhich was effected in June 1933 between 
Yas Deo and his brother justified the 
district Judge's conclusion that ^ ® 
ransaotion with intent to defraud Was 
)eo’s creditor. Direct evidence of in- 
entioQ is not ordinarily to be 
,uch oases. The fact that the 
vas effected by an arbitrator does not 
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jnstify any coDolaaion on this poiot 
one way or another. It has been held 
in 1930 NRg 215 (1) that a partition of 
joint family estate by a fattier without 
making adequate provision for the set- 
tlement of l)is debts may amount to a 
transfer of property with intent to delay 
and defeat oreditore and so constitute an 
act of insolvency and I think that this 
priociplo is applicable in the present 
case. The property was a haveli and 
two shops and the whole of it was given 
to the brother Was Deo taking Rs 1,250 
in cash to compensate him The debt 
was not discharged. It is true that this 
is a statement by Was Deo (recorded in 
the vernacular record) that the properly 
was mortgaged forRs. 10,000 But there 
is 00 documentary proof in support of 
this nor is it shown that the compensa. 
tioD given to Was Deo represented his 
proper share in the equity of redemption, 
rfiod no sufficient reason for interfering 
with the lower Court's decision on this 
part of the case. I accordingly dismiss 
the appeal with costs. 

K s7r.k. Aj^peal dismufied, 

1. Bajirao t. Daulatrao, 1930 Nag 215 = 126 

10 404. 
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YOONG, 0. J. AND Bangi Lal, J. 

Dial Singh — Convict — Petitioner. 

£?mperor— Opposite Party. 

Criminal Revn. No. 631 of 1934, DecU 
ded on 26tb November 1934, from order 
of Sess. Judge, Jhelum, D/- 7th April 
1934. 

(a) Inlerprelatieo of Statutes ^ PrincipUs 
of English law are to be referred to only in 
case of ambiguity in language in statute. 

It may bo permissible to refer to the princi* 
plos of English Uw only if vbore is any ambt- 
guity io (he laogQSge used by the statute aud 
adopt (ho interpretation which U in conformity 
wUb those principles Courts are not at liberty 
to read into the section words which do not 
exist there; thoy cuonot stretch the iangoageof 
the statute in order to give effect to the pr inch 
pies of EngUsb law [P 838 0 1, 2; P 839 C 1 ] 

^ * lb) Evidence Act (1872), S. 30— Confes* 
ston by accused implicating co^aecused made 
«t close of prosecution can be considered as 
against co accused— Value of such confes- 
sion depends on facts and circumstances of 
<ase. 

A coDfession made at the close of proseontlon 
by one of several accused persons who are being 
lointly tried implicating himself, and such 
other persons can be taken into coosidaratiOQ 
against snob other persons, but this evidence 
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wouM be of weakest kind aud the v^lue to be 
at(:icbed to such evidence would be .k matter 
for detercnioalioo io each particular case If 
such a confession is made before a Magistrate 
at (be close of the case for the prosocaciou, (ho 
accused whom it aSects has an opporiumcy of 
DuUilying its effects by hisdefence evidence and 
also by cross* examining the prosecuiion wit- 
ncsbcs after the charge: Case law rei^ewed. 

[P 331 0 2; P 338 0 2) 

Muha^nmad Alanx — for Petitioner. 

De$ Raj Sawhney &ud Ram Lal — for 
the Crown. 

Rang! Lal, J. — Dial Singh, Allah 
Bakbsh aod Harbans Siogh were tried 
together and coovicted under S. 379. 
I. P. C., and sentenced to undergo 1 1/2 
years' rigorous imprisoameoc each. On 
appeal the learned Sessions Judge matn- 
tamed the convictions but reduced the 
sentence passed on Harbans Singh to one 
year's rigorous impriaonmeot. Dial Singh 
and Allah Baklisb, whose sentences were 
maiotaioed, have come up to this Court 
in revision. The petitions were ad- 
mitted by Dio Mohammad, J., because 
be was of opinion that a confession 
made by Harbans Siugb at the close 
of the prosecution case implicating him- 
self and the other accused w*as wrongly 
admitted in evidence under S. 30, 
Evidence Act. The petitions came up 
for hearing before Coldstream, J., and he 
has referred them to a Division Bench 
because be was not inclined to agree with 
Did Mohammad, J«, on the law point 
mentioned above. 

We have merely to decide whether a 
confession made at the close of the pro- 
secution by one of several aconsed per- 
sona who are being jointly tried implicat- 
ing himself and such other persons can 
be taken into consideration against such 
other persons or not. The practice of 
this Court has been to take such a con-! 
fessioQ into consideration, but we do notj 
6nd any discussion ou the poiot in anyl 
of the published rulings cited before U8. 
The Allahabad High Court has however 
held in 46 Ail 323 (i) that S. 80, Evi- 
dence Act, does not cover suob a confes- 
8ioQ and that it applies only to a conles- 
eioQ made previously and proved at the 
trial as a part of the case for the prosecu- 
tion. This view has been approved by 
the Madras High Court in 54 Mad 788 


1. Emperor v. Mahadoo Darshad, 1929 All 822^ 
76 1 0 I025ss25 Or L J 805=46 All 828=21 
A L J 179. 


Dial Singh v. Empehor (Rangi Lal, J.) 


:13S Lahore Diai. Singh v. EAircROR (Eangi Lai, J.) 193 ^ 


(2) and 1929 Mad 235 (3), though the 
opposite view was taken in an earlier de- 
cision of that Court, namely 3S JIad 302 
(l). The Bombay High Court has fully 
considered the matter in 1930 Bom 354 
(o) and has not agreed with the view of the 
Allahabad Court. The Judicial Com- 
missioner of Nagpur has also taken the same 
view as the Bombay High Court in 134 I C 
G8G (6). In 4 Cal 433 (7) the point did 
not arise but, in the course of arguments, 
(Jarth, C. J., made a casual remark to the 
effect that the word “proved" in S. 30, 
Evidence Act, must refer to a confession 
made beforehand. This ruling is there- 
fore of no help in deciding the case be- 
fore 119. In the Allahabad case referred 
to above the question was discussed at 
length by Walsh, J. The decision how. 
over mainly proceeds on the ground that 
S. 30. Evidence Act, creates an exception 
to the fundamental principles upon which 
criminal law is administered in England 
and must be construed with reference to 
those principles. 

Those principles are, firstly, that an 
accused is entitled to know what the evi- 
dence against him is before ho is called 
upon for his defence at all; secondly, that 
the prosecutor cannot re-dpen bis case 
and make additions to it, except such 
voluntary additions as the accused may 
make himself; thirdly, that evidence can- 
not bo received against an accused person 
which ha has no power to submit to 
cross-examination; and, fourthly, that an 
accused person cannot himself give evi- 
dence. It is clear that the Indian legis- 
lature desired to depart from these prin- 
ciples in enacting S. 30, Evidence Act. 
Still the section has to bo interpreted ac- 
cording to the ordinary canons of inter- 
pretation of statute law. It may bo per- 
jmissible to refer to the principles men- 
tioned above, if there is any ambiguity in 
the language used by the statute, and 
adopt the interpretation which is in con- 

2 Id ro Marudamuthu Padayachi. 1031 Mad 

320=134 I 0 G3=ri4 Mad 793=01 M L J 353. 

3 In ro Govinda Naidu, 1029 Mad 285=113 I C 

512=80 Cr LJ 932. 

4. In ro Bali Reddi. 1914 Mad 45=22 I C 157= 


formity with those principles. Walsh, J., 
■realized that the interpretation he was 
placing on the section involved the addi- 
tion of the words “as part of the case for 
the prosecution” which did not exist there- 
in. He went on to say that that addition 
would have been superfluous in view of the 
principle that the only thing that an ac- 
cused person has to meet in a criminal trial 
is the ease for the prosecution, bis own 
statement and the defence evidence. 
Finally, the learned Judge remarked that a 
confession could he “proved" only by ten- 
dering evidence to show that it was made 
on a previous occasion. We have to 
point out with great respect that, in arri- 
ving at this conclusion, the learned Judge 
and the learned Judges of the Madras 
High Court overlooked the definition of 
“proved" in S. 3, Evidence Act. That 
delinitiou is: 

.\ fact is said to be proved when, alter coosi- 
deriDg the matter before it, the Court either 
believes it to exist, or considers its existence 
so probable that a prudent man ought, under 
the circumstances of the particular case, to act 
upon tbo supposition that it exists. 

If a confession is made before the 
Court itself it “is a matter before it” and 
the Court must believe it to exist. It 
must, therefore, be said to bo “proved.” 
A fact can be proved not only by “evi- 
dence” as defined in S. 3, Evidence Act, 
but also by other matters before the 
Court. A confession recorded by the 
Court itself would not bo evidence, 
but would be a “matter before the 
Court." We are, therefore, of opinion 
that the language of S. 30, Evidence Act, 
does not justify a distinction between a 
confession made by an accused person 
before the trial and in tho course of the 
trial. .\ confession made before the 
Court even at the close of the case for 
tho prosecution can, therefore be said to 
be a confession "proved” within the 
meaning of S. 30, Evidence Act. This 
being so, it could legally be taken into 
consideration, that is to say, used as 
evidence. It is, however, clear that this 
evidence would be of the weakest kind, 
but we are not concerned here with 
the value to bo attached to such evidence. 


1,5 Cr L .T 13=99 Mad 302. 

, 5 . William Cooper v. Emperor, 1030 Bom 354= 
127 I C 105=31 Cr L J 1137=54 Bom 531= 


32 Bom L R 747. 

C. Canpat v. Emperor, 1931 Nag ICO— 1031 Cr C 
930=134 I C 060=32 Cr L J 1222=27 N L R 


103. 

7. Empress v. Ashootosh Chukr.ibnrty, 
Cal »»3=3 C L R 270. 


(1979) I 


This would be a matter for detormina- 
tion in each particular case* _ 

In view of tbo interpretation which we 
place on S. 30, Evidence Act, it is un- 
necessary to consider the reasoning o 
Walsh. J. It is certainly very cogent;, 
but wo are not at liberty to rend in o 
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jtlie section words which do not exist 
jthere. The legislature has made a depar* 
ture from certain fundamental principles 
and tbo Courts cannot stretch the Ian. 
guago of the statute in order to give 
effect to those principles. In practice 
the section need not create any didiculty. 
It is always for the Court to consider 
what value to attach to such evidence. 
It has to he borne in mind that, if sncK 
a confession is made before a Magistrate 
at the close of the case for the prosecu. 
tion, the accused whom it affects has an 
opportunity of nullifying its effect by bis 
defence evidence and also by cross- 
examining the prosecution witnesses after 
the charge. For these reasons wo hold 
that the confession of Ilarbans Singh 
was admissible in evidence against Dial 
Singli and Allah Balchsli. Even apart 
from this confession there is sufficient 
evidence to justify their conviction. 

We dismiss the petitions. 

K.S./n.K. ■ Pctitiotis dismissed. 
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Tek Ckand and Skemp, JJ. 

-Vfl/ti and another — Plaintiffs — Appel- 
lants. 

v. 

Mt. IJarinfc"- Defendant — Respondent. 

First Appeal No. 130S of 1 932, Decided 
on IGth January 1935, from order of 
Sub-Judge, 1st Class, Lyallpur, D/- 19th 
May 1032. 

Cuilom (Punjab)— Sucees*ion—Self-*cquir- 

ed property— Kalon Jatt of Sialkot District 
—Daughter excludes collaterals. 

Amongst Kaloa Jats of Sialkot District 
daughters of last male holder oxcludo collater- 
als from snccossioQ to self-acqnirod nropertv of 
the last male bolder: 1930 Lah 724; 1920 Lah 
58; 1929 Lah 4C5 and 1923 Lah 401, Jtel. on. 

[P 340 0 2] 

Ghulam Mohj/.ud.Din and Shauhat 
jfiai — for Appellants. 

Oh. Za/mUah Khan and AsaduUah 
Khan — for Respondent. 

Tek Chand, J. — One Faujdar, a 
Kalon Jat of Sialkot District was the 
grantee of two squares of land in Ohak 
No. 146, R. B. Tahsil and District Lyall- 
pur. He fulfilled the conditions of the 
Sfaut and in duo course "occupancy 
rights” in the land were conferred on 
him. On Panjdar’s death in 1899, the 
tenancy was mutated in the name of his 


widow, Mt. Begarn. Mt. Bogam died on 
25th December 1930, and on her death 
the plaintiffs, who are Faujdar’s bro- 
ther’s son’s sons, took possession ot the 
land. On 28th January 1931 the Naib 
Tahsildar sanctioned the mutation of 
3/4ths of the land in favour of tbo plain- 
tiffs and l/4th in favour of bis daughter 
Mt. Barkate in accordance with an 
alleged settlement between the parties. 
On appeal the Collector ordered muta- 
tion of the entire land in the name of 
Mt. Barkate. Thereupon the plaintiffs 
brought a suit in tho civil Court fora 
declaration that they were in lawful pos- 
session as occupancy tenants of 3r'4th3 of 
the land under tho aforesaid family 
settlement. In tho alternative, they 
prayed that in caso tbo alleged family 
arrangement be not proved, they bo de- 
dared to be occupancy tenants of the 
entire land. In the plaint it was alleged 
that Mt. Barkate was not tbo daughter 
of Faujdar. but that she was, Mt. Bogam’s 
daughter from a former husband. They 
further averred that in tho course of 
mutation proceedings the parties Lacl 
settled their dispute amicably through 
the intervention of the brndari, whereby 
3/4ths of tbo land bad been given to the 
plaintiffs and l/4th to Mt. Barkato. They 
also pleaded that according to tho custom 
prevailing in the tribe of the parties, ool- 
latemls succeeded to tho self.ncquired 
property of n sonlcss male proprietor to 
the exclusion of his daughter. 

Mt. Barkate traversed thesoallegations 
and stated that she was the legitimate 
daughter of Faujdar and that according 
to custom she had a prior right to sue*’ 
cMd to Faujdar’s self-acquired property, 
bhe denied that any sottlomont. as alleged 
by tho plaintiffs, had been arrived at” in 
the course of the mutation proceedings. 
The leaned Subordinate Judgo found 
against the plaintiffs, on all these points 
and dismissed their suit. Before us tho 
first contention raised by connsol is that 
Faujdar was not tho last male-holder 
of the property, but that ho loft him 
siirviving a four year old son AUah Ditta 
Who died eighteen months later. It was 

ovoD if tho plain- 
tiffs, fail on all other points. Mt. Barkate 
had no right to succeed, as she was tho 
sister, and not the daughter of the last 

male holder. This however is an en 
tirely new case set np for the first time 
m the course of tho arguments before us. 
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It wii8 nofc meutiotaed in the plaint or in 
the memorandum of appeal, and is not 
supported by any tan>;i' le evidence on 
the record. As stated already, on Fauj- 
dur's death in 189'J, mutation of the land 
was etlected in favour of bis widow Mt. 
Begam, which could not have been the 
case if he had left a son. The mutation 
proceedings iu 1899 had continued for 
six months and though thelambardar and 
several members of the brotherhood are 
staled to have been present, the record 
does not contain any mention of the exis- 
tence of a son of Faujdar. The sugges- 
tion is clearly a baseless after.thought 
and I have uo liesitation in rejecting it. 

Counsel attacked in a half-hearted 
manner the lower Court’s findiug as to 
Mt. Barkate being the legitimatedaughter 
of Faujdar. We have read the evidence 
bearing on the point and find that it fully 
supports the conclusion of the learned 
Sub Judge. Mt. Barkate was married to 
one Jalal on 26th August 1911 aud in the 
marriage register she was described as 
tbe daughter of Faujdar. There is no 
reason to suppose that a false statement 
was made about 20 years before the pre- 
sent dispute arose. It is significant that 
in the mutation proceedings, which 
followed on the death of Mt. Begam. the 
defendant’s status as the daughter of 
Faujdar was not challenged by the plain- 
tills or anyone else. Similarly in the 
document Ex. D. W. 3,/l. which accord- 
ing to tbe plaintiffs was executed on 6th 
January 1931. and in which the alleged 
family settlement is stated to have been 
recorded, the plaintiffs themselves des- 
cribed her as tbe daughter of Faujdar. It 
is further important to note that the 
plaintiffs have not been able to give the 
naroeof Mb. Begam’s alleged first husband 
of whom Mt. Barkate is alleged to have 
been born. In the lower Court the plaiu- 
tiffsin support of their claim to succeed 
to the self-acquired property of Faujdar 
in preference to the defendant relied on 
the answer to Question No. 47 of the 
Eiwaj-i-Am of Sialkot District compiled 
by Mr Byod in 1916 It is well settled 
that tbe initial presumption must be 
made in favour of the correctness of this 
entry, but the lower Court after a careful 
examination of tbe evidence on the record 
and the previous judicial decisions held 
that the defendant had succeeded in dis- 
placing the presumption. Before ns. Mr. 
Gbulam Mohy-ud-Din frankly admitted 


that ho was unable to assail this finding. 
He conceded that there were several in- 
stances of daughters excluding oollaterala 
in succession to noo-ancesbrai property of 
their sonless fathers, while there was not 
even oue instance in support of the 
answer as recorded. This entry in the 
riwaj-i.am has been examined in several 
cases by this Court and in every one of 
them it has been found that it was not 
in accord with the actually prevailing 
custom. See 4 Lab 99 (l). 10 Lab 485 
(2) : 10 Lah 489 (3) ; 1930 Lab 724 (4) ; 
11 Lah 415 (5) and C. A. No 381 of 1930 
(6). The finding on this point in favour 
of the defendant therefore must be main- 
taiued. 


The last point urged was that after the 
death of Mt. Begam. when mutatioo pro- 
ceedings were going on before tbe Naib 
Tahsildar, the parties canae to a settle- 
ment whereby the land in dispute was 
divided between the parties, Mt. Barkate 
being given 1/2 square and the plaintiffs, 
squares. In support of this ounteo- 
tion reliance was placed mainly on aoun- 
registered document (Ex. D. W. 3/0 
which porports to have been executed 
by Mahi and Ilahl, plaintiffs, on 6th Janu- 
ary 1931. Thisdocumeot however is not 
signed by Mt. Barkate. The oral evi- 
dence produced by the plaintiffs is vague 
and discrepant and was rightly rejected 
by tbe lower Court. Some of the wit- 
nesses, who claimed to have brought 
about tbe settlement, have stated that 
two agreements w«re executed, one of 
which was given by tbe plaintiffs to Mt. 
Barkate, and the other was given by Mt. 
Barkate to the plaintiff's. This later 
document, if It was executed at all. mast 
have been in possession of the plaintiffs, 
but it was not produced at the trial. In- 
deed. Mahi. plaintiff, when examined m 
bis own witness, denied that Mt. Barkate 
bad executed any agreement in favour o 
himself or his brother. I agree with the 
lower Court that the plaintiffs have failed 
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to prove the alleged eetilement. The 
appeal id without force aod 1 would dis- 
miss it with costs. 

Skemp, J. — I agree. 

B.D./it.K. Appeal dismissed. 
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Young, C. J. and Sale, J. 

Eam -ftaj“Convict“ Appellant. 

V. 

Empero) — Opposite Party. 

Crimioal Appeal No. 606 of 1934, De- 
cided on 6tb June 1934, from order of 
Sess. Judge, Siulkot, D/- 7tb February 
1934. 

(a) Criminal Trial— Evidence— Charge only 
of murder and allecnpt to murder— Evi* 
dence at to accused being members of ter* 
rorist association it irrelevant and unnecet* 
sary. 

^bere the only oUences tvitb whicb accQ^od 
were charged were murder and attempt lb 
murder: 

Held: that evideccd to prove tbat ibe accused 
were members of a terrorist association was 
wholly irrelevant and quite uooecetsary. 

[P d41 0 2] 

(b) Criminal P. C.(I898), S. 164— After re- 
cording confession. Magistrate should avoid 
banding over document to police in charge 
of prisoner— No prejudice caused to accused 
by sending it through police— S. 164 (2| held 
complied with substantially. 

A Alagisirnte who records a confession under 
B. 164, Criminal P. C., should avoid handing 
over the document after completion to the police 
in charge of the prisoner, but should forward 
H as required by sub-s (2) of 8. 1G4, Criminal 
P.O. direct to the Magistrate by whom the 
case is to be enquired into or tried. But where 
by sending such document the accased i$ not 
prejudiced tbero is substantial compliance of 
S. 164 (2). [P 348 01] 

(c) Criminal Trial— Concerted attack by 
two accused armed with deadly Weapon- 
Weapon used with fatal result— Both are 
guilty of murder. 

Whore the two accused were engaged in a 
concened attack opoD the police and either ol 
them was armed with a deadly weapon and 
used It to kill a police oEBcer: 

Held: they were both equally guilty of 
murder aod it did not matter which of them 
attacked with Che weapon. [P844 0 1] 

(d) Criminal Trial— Prosecution should 
confine to simple and true evidence— It 
should not hide facts and embroider case. 

The conviction of a guilty person would be 
mere certainly obtained if the prosecutloD is 
confined to simple and true evidence and no 
attempt ie made either to hide OBsential facts or 
to embroider the case. fP 344 q 3] 

(e) Penal Code (1860), S. 302- Sentence - 
Two accused equally guilty— One sentenced to 
death and another to lesser penalty— Appeal 
by both— That one is given only lesser penalty 
Is DO consideration for commuting extreme 
penalty of other. 


Where two accused whowere equally guilty 
of a brutal aiid premedUa'ed murder should 
have received tbe .sivme sootence, but ous was 
sentenced lo de^ch and the other to tr^^nspor* 
tatioD ami both appealed and there was no ap- 
peal by the Crown for eDbaacemeot: 

Eeid Lbrtt i be fact thai one of them was given 
only the lessor penalty no considoratioD, 
which would eoticle tbe High Court to commute 
the sentence oi death parsed on the other. 

[P344 C2; P 846 C l] 
B. a. Puri — for Appellant. 

Des Baj Saichney for the Crown. 

^ Young. C. J. — Hans Raj and Pritam 
Khan (alias Prabbe Khaov were charged 
Under S. 302 read with S. 34, I. P. C., 
and S. 3U7 read witli S. 34, I. P. C., in 
the Court of the learned Sessions Judge^ 
Siulkot. The learned Judge found Hans 
Raj guilty under both sections and sen- 
tenced him to transportation for life. 
Prabbe Khan was found guilty under 
both sections and sentenced to death. 
Both appeal and we have to consider the 
question of the conBrmation of the death 
sentence on PriibheKban. At the outset it 
is to be noted tbat murder and attempt to 
murder were the only oUeuces charged. Oo 
7tb May these two together with Jagdish 
Cbandar, absconder, and Kasturi La), who 
was acquitted at a previous Sessions 
trial on a similar charge, were travelling 
in a third class comprirtUDent in a train 
from Jammu to Sialkot. There were 
with them in tho ourriage three police 
ofBcers and a bank peon. The train had 
not proceeded far before the accused and 
the others with them are alleged to have 
produced revolvers and a knife and at- 
tacked the police party. One police con- 
stable named Karam Dad was shot dead, 
the two other police officials were wound* 
ed by bullets. 

It is to be seen from the above that 
this is a simple case the facts of which 

» I . - ^ compass. It is almost 

Unbelievable that in the Court below it 
took over twomoDtha to try aod that the 
judgment extends to 42 printed pages. 
The reason is that the prosecution pro- 
duced a mass of evidence in order to 
prove tbat the two accused were mem. 
bers of a terrorist associatioD. It ap- 
p^rs to us that this procedure was 
wholly unjustified. The sole poiut for 
decision was were these two accused 
parties to a murderous attack upon the 
police. For this it was quite unneoes. 
sary and indeed wholly irrelevant to con. 
eider whether they were terrorists or 
members of any other body. There was 
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|uo chavgo of couspii'dcy. This niass of 
evidoDCO should bavo been excluded by 
iho learned Sessions Judge. The judg- 
ment of the learned Sessions Judge is 
divided iuto chapters. Ch. C is headed 
“Material evidence.” It is unnecessary 
to consider most of the previous chap- 
ters. The procedure in this case in the 
trial Court has resulted in a great waste 
<'f public time and money. Fortunatoly 
for the purpose of this appeal counsel 
both for the Crown and the defence 
agreed that it was unnecessary to consi- 
der the irrelevant evidence. We are 
confining our attention to the question 
^vhich ought to have been the sole ques- 
tion in the trial Court, namely, were 
these two accused parties to this murder- 
ous attack upon the police which resulted 
in the death of one policeman and the 
wounding of two others? 

The material facts of this case are 
that during April 1931 a cheque for 
lis. 197. 'i-0 was drawn on the Sialkot 
l>ranch of the Imperial Bank which on 
2nd May 1931 was discovered to bo a 
forgery. Private investigation by the 
Bank followed but was unsuccessful and 
on 6th May a report was made to the 
police. In tlie course of the investiga. 
lion a police party beaded by Assistant 
Sub-Inspector, Ata LTIah, Khan Baha- 
dur, Hoad Constable, and Karam Dad, 
foot constable, proceeded to Jammu to 
make enquiries taking with them a Bank 
peon, Haveli Ram, for the purpose of 
identification. Arriving at Jammu on 7th 
May 1931 Uaveli Ram identified Kasturi 
Lai and llaus Raj as being concerned 
in this forgery. When these two men 
were found tliey were iu the company 
of Jagelieh Chandar and Prabhe Khan. 
The police took all four to Jammu police 
station. Here it is alleged by the police 
that Kasturi Lai being mainly concerned 
in the forgery was directed to attend at 
the police station, Sialkot: the other 
tlireo were discharged. In his confes- 
sion Hans Raj alleges that be also was 
kept under police detention. Whatever 
the truth may be it is common ground 
that the police party travelled by train 
to Sialkot that evening accompanied by 
Kasturi Lai, Hans Raj. Prabhe Khan and 
Jagdish Chandar. The case for the pro- 
secution is that Jagdish Chandar, Prabhe 
Khan, Kasturi Lai and Hans Raj orga- 
nised a concerted murderous attack on 
the police. The case for the defence is 


that during the journey the police mal. 
treated Kasturi Lai and thereby drew upon 
themselves an attack by Jagdish Chandar 
and his friends to avenge the treatment 
of Kasturi Lai, but the defence version 
does not explain how the party of the 
accused came to bo in possession of re- 
volvers or why the revolvers were used 
on the police. 

It has been argued in this connexion 
by Mr. Puri that the story of a concerted 
attack by the accused's party on the 
police must bo rejected. It is contended 
that at least two of the accused’s party 
being under detention by the police, they 
must have been searched in which case 
it would be inconceivable that they could 
have been left in possession of lethal 
weapons. The Assistant Sub-Inspector 
Ata Ullah and the police however deny 
that the accused were under arrest. In 


this matter we are of opinion that the 
police have not told the whole truth. It 
seems to us unlikely that the four ac- 
cused should by chance, or of their own 
free will, bo travelling with the police 
party from Jammu to Sialkot in the parti- 
cular circumstances of this case. We are 
of opinion that although none of the ac- 
cused's party may have been under for- 
mal arrest, at least two of them, viz., 
Kasturi Lai and Hans Raj, must have been 
travelling under some form of compulsion, 
whether by the British police or of the 
Kashmir State police. It is unnecessary 
to speculate. We are of opinion, in dis- 
agreement with the view taken by the 
learned Sessions Judge, that none of th® 
accused's party were in fact subjected to 
any search (Hans Raj in his confession 
does not say they were), a fact which ex- 
plains how they came to be in possesion 
of lethal weapons. It will be convenient 
at this stage to consider the confession 
proved against Hans Raj which 
traded during the Sessions trial. T is 
confession is Exhibit P. W. 53-B and was 
recorded by Mr. C. H. Disney, First Class 
Magistrate, who gave evidence for toe 

prosecution as P. W . 19. 

The learned Sessions Judge has rejec- 
ted this confession for reasons wb^ich we 
are unable to appreciate. Mr. Pun ha 
attempted to support the decision o 
learned Sessions Judge in this respect by 
drawing attention to certain 
cics noted in Mr. Disney’s evidence at 
p. 20 of the paper book. These disc - 
pancies consist of certain minor diUer 
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eoces bot^vcou the vdiDacular and the 
English record of Hans Raj's statement. 
TVe are of opinion that these discrepant 
cios, sach as they are, are wholly imma. 
terial and they do not in any way affect 
the admissibility of the confession. An* 
other point taken by Mr. Puri is that 
although the necessary certiScate and 
memorandum regarding the voluntary 
nature of the confession appears on the 
English record, it has been omitted from 
the vernacular record. ^Vhatov 0 r mav 
have beoo the effect of this omission, it 
lias been cured by Mr. Disney's evidence 
in Court. Further it has been urged 
that Mr. Disney failed to comply with 
the provisions of sub-s. (2), S. 164, Cri- 
minal P. C., which require that the state- 
inont after being recorded shall be for- 
warded to the Magistrate by whom the 
'Case is to bo enquired into or tried. 
Mr. Disney states in bis cross-esamina- 
tioD that after completing the statement 
he made it over to thesame Police Officer 
who bad brought Hans Eaj before him. 
But the statement admittedly reached 
the Magistrate by whom the case was en- 
quired into in due course. 

There is no suggestion that it was 
tampered with in transit and Mr. Puri 
iconcedes that bis client has not been 
, prejudiced by the method of forward- 
jing the statement actually adopted by 
[Mr. Disney, ^\6are, in these circum- 
stances, of opinion that there has been 
isubstautial compliance with the provi- 
[sions of the section. At the same 
Jtime wo take this opportunity of 
■pointing out that a Magistrate who ro- 
Icords a confession under S. 164, Criminal 
jP. C., should avoid banding over the 
(document after completion to the police 
|in charge of the prisoner, but should 
Jforward it as required by sub.s. (2), 
[S. 1G4, Criminal P. C.. direct to the Ma- 
Igistrate by whom the case is to be on- 
'quired into or tried. 

The learned Sessions Judge has also 
assigned as a reason for rejecting the con. 
fessioo that it is a mixture of truth and 
palpable falsehood and contains matter 
which in the opinion of the learned Ses- 
■sions Judge is “not only totally ridioul- 
•OU8 and incredible but even grossly re- 
pugnant to common sense.” The learned 
■Sessions Judge has referred to what be 
2 oalls the 

•constant sbaSling and passing of tho rovolver, 
:.»itTidges and knlfo from ona band to another 


ia tbo railway compartment under tlio very 
eyes of the police. 

It appears to us that the learned Ses- 
sions Judge has exaggerated the effect of 
Hans Raj's statement. It is here neces. 
sary to refer to the confession itself. The 
material part reads as follows : 

Jagdish Chandaraod Prabbe Kban were ro- 
leased at the tbana while 1 and Kastori Lai 
were (akea by the police. Prabbe Khan ac' 
compaDied us at bis own request. We were 
taken to the railway station. Shortly after 
Jagdisb Cbandar also arrived at tbc station in 
a tonga. He and Pmbhe Khan spoke together 
and then Jagdisb Obaudar informed me that 
they bad decided to release Kasturi L^tl, and 
that 1 should take Kasturl Lai's revolver from 
him in case bo was searched. Rasturi Lai 
made an excuse of asking me where the balance 
of tbo money was and on this prcte.xt ho was 
allowed to speak to me alone in the railway 
compartment. Tbereat my request be quietly 
gave me liis revolver .... When 'Kasturi Lai 
was taken out by the police I quietly gave 
Jagdisb tbc knife 1 was carrying and bo made 
it over to Prabbe Kban. Ikopt the revolver. . . • 
On the pretence of speaking to Kasturi Lai 
about a lawyer, Jagdisb Cbandar socrotlv ob* 
(ainod a box of revolver bullets from Lim. 
Kftsturi La) then went back to his own seat. 
Jagdisb Cbandar gave me tbo bullets. 1 went 
to the lavatory and loaded my revolver with 
five bullets ; one chamber remuiued empty. I 
then came back to my scat. 

It will be seen from this that Jagdisb 
Chandra and Frabho Khan oauie to the 
station of their own free will. It is to 
be noted that Kasturi Lai and Hans Eaj 
were suspected of forgery. The police 
had apparently no indication that they 
were dangerous criminals inclined to 
violence or likely to be armed with le- 
thal weapons. There is nothing uabo« 
lievabU therefore in the statement that 
Hans Raj should be allowed to speak 
either to Jagdish Chandar or to Kasturi 
Lai or that Kasturi Lai should be al- 
lowed to speak to Jagdish Chandar. 
Under these circumstances it would bo 
perfectly simple for the accused’s party 
to pass from one to the other small wea- 
pons like the pistols exhibited in this 
case or a small box of cartridges. These 
articles have been produced before us in 
Court, y'lt would have been otherwise if 
the police bad cause to suspect the ac- 
cused of being violent criminals. There 
IS nothing in our opinion in the oonfes- 
sion of Hans Eaj which is not in accord 
with what might easily have happened 
under the circumstances of this case. The 
fact undoubtedly remains that there 
were revolvers or pistols in that com. 
partment and that they wore used, The 
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police were nogligeDt in the matter of 
sej'rcliing the accused and unfortuoately 
have paid (or tlieir neglect. 

The coiJession is clearly admissible in 
evidence and mas bo taken into consider* 
ation itgainsl both appcllunls wbo were 
joiiilly tried. Ilans liaj implicates him- 
self to au equal extent with the other 
accused. The confession of Uans Kaj is 
Corroborated by the evidence of the eye- 
witnesses, and in our opinion gives in all 
essential points a substantially true ac- 
count of this occurrence (His Lordship 
then examined the evidence of the eye- 
witnesses and proceeded.) It is clear to 
us that the evidence of the eye-witnesses, 
the confession of Hans Eaj. and the cir- 
cumstances under wliich this sudden at- 
tack was made upon the police, show pre- 
meditation and common intention on llie 
part of the two appellants. It is wholly 
uiiDecessary to esiafilish which of the 
'appellants attacked which of the police- 
man or indeed to show what particular 
jweiipons were used by either appellant 
ilf the two appellants wero, as we have 
found. engaged in a concerted attack upon 
the police and either of them was armed 
With a deadly weapon and used it to kill 
a police oflicer, they are both equally 
guilty of murder. 

It was urged before us that the learned 
Sessions Judge had wrongly refused to 
permit the defence to make use of certain 
alleged statements of witnesses embodied 
in the inquest report. At the time that 
this inquest report was made it was 
obvious that the death of Karam Dad 
was homicidal and the case was therefore 
under police investigation so that the 
statements of any witnessestbus recorded 
by the police are governed by tlie provi- 
sions of S. 162, Criminal P. C.. and oould 
only have been made accessible to the 
defence under the limitations provided 
by that section for the purpose of contra- 
dicting the statements made by these 
witnesses in evidence. Id point of fact 
there are no contradictions. It is true 
that there is no specific mention of the 
use of a knife in the inquest report, nor 
is there any mention of the signal word 
"ready." But these are omissions which 
do not amount to contradiction. More- 
over it is obvious from the medical evi- 
dence that a knife must have been used 
so that the omission of this weapon in 
the inquest report is in any case of no 
significance. It follows that no inference 
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prejudicial to the prosecution can be 
drawn from the inquest report. In Ch, 7 
of the judgment dealing with "expert 
evidence " tlie learned Sessions Judge has 
attempted to fix the Dumber of shots 
fired. This under the circumstances of 
this case is wholly impossible. Several 
shots may undoubtedly have gone out of 
the windows and the bullets for this rea- 
son would not be recovered. Accordingly 
the finding of the learned Sessions Judge 
that only two revolvers were used and 
not three, cannot be accepted. The evi. 
deuce in Ibis case leaves us in no doubt 
that both the appellants actively partici- 
pated in this murderous assault upon the 
police. 

We would in conclusion observe that 
the lack of candour on the part of the 
police with regard to the detention of 
Kasturi Lai and Huns Raj has added 
greatly to the difiiculty of this trial and 
has given an argument to the defence 
that the rest of the police evidence is un- 
reliable. We think it is possible that 
the police adopted this attitude because 
the arrest in Kashmir may have been 
illegal. It cannot too often be pointed 
out that the conviction of guilty persons 
would be more certainly obtained if the 
prosecution was confined to simple and 
true evidence and no attempt was made 
either to hide essential facts or to em- 
broider the case. It would further add 
to the facility of trials if irrelevant evi- 
dence was excluded. Further where 
there is no distinct charge of conspiracy, 
or where it is unnecessary and the evi- 
dence is sufficient, if believed to prove 
the particular offences with which the 
accused are charged, it is a waste of time 
and money to try and establish a conspi- 
racy. We invite the attention of the- 
proper authorities to this criticism of the 
evidence and the procedure adopted in 
this case. 

The result is that we confirm the con- 
victions of both the appellants. With, 
regard to Prabbe Khan, we confirm tb©^ 
sentence of death passed upon him. in 
our opinion Hans Raj is fortunate to 
escape the extreme penalty, but since the 
Crown has not petitioned for enhance- 
ment. wo have not thought it necessary 
to take any action on our own motion. 
Both the appellants are equally ^Uty oi 
a brutal and premeditated murder and 
should have received the same eentenc© 
This consideration however does noi 
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jeniitle us to commute tbe seDtonce pas- 
Ised on Prubbe Kbau. Tbe appeal is dis- 
oii^secl. 

K.s./R.K. Appeal dismissed, 
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Abdul Rashid, J. 

Lakki -Baw^Plaiotitl — Appellant. 

V. 

Parlhal Singh and anoihef — De/en* 
dan is — Respoadeols 

Misc. First Apj>eal No. 102 of 1934, 
Decided on iOlh July 1934, from order of 
Senior Sub.Judge, Karnal, D/- Uih De- 
cember 1933. 

Arbitration— A gr«ement to refer — Arbit- 
rator looking into account books of one 
party belore ogreement to refer was written 
— Parties beard and award delivered— Award 
not vitiated. 

Alter tl)o arbitrator began looking ioto the 
*babi9* of ono o[ tho parties, the agreement of 
refereoce was written. After an examination 
of tbe 'babis* tbe arbitrator beard tbe parties 
and delivered bis awurd which was at once 
reduced to writing. The award was tboo sign* 
ed by the parties: 

Beld. that looking into tbe ^babis* by tbo 
arbitrator before tbo agreement to refer was 
drawn op does not vitiate tbo case of award. 

IP 846 C 1) 

Shamair Chand — for Appellant. 

Krtshan Swarup-^iot RespODdenls. 

Judgment.— Oq Ufch November 1933, 
Lakbi Ham preseoted an application in 
tbe Court of the Senior Subordinate 
Judge, Karnal, alleging that a diapuie 
between him and the defendants, Parbhal 
Siogb and fiajbir Singh, bad been referred 
to the arbitration of one Bam Cband, 
that Bam Cband bad delivered tbeaward, 
that this award may be ordered to be 
filed in Court under para. 20, Sob. 2, 
Civil P. C., and that a decree may he 
passed in accordance therewith. This 
application was registered as a plaint and 
notice was issned to tbe defendants re- 
quiring them to show cause why tbe 
award should not be filed. On 9th De- 
cember 1933, the defendant Parbhal 
Singh made the following statement: 

I admit tbe agreemont and tbo award, Exa. A 
and B. As the plaintlO was aboni to bring a 
suit against as, we told Bam Cband to arbitrate. 
Lakbi Ram came to Karnal to institute the 
suit. We followed him. Bam Cband was al- 
ready la tbo Court compound. Kam Cband 
and Lakbi Bam wore Bitting with the petition 
writer when we came. All of us told him to 
decide our dispute. Bam Ohand then saw 
plaiiitifl’s babis. He Ibeu fixed Re. Ifi.OOO and 
made it payable by instalments. Then tbe 
agreement Bx. A was written and after that 


the award Ex. B was writleu. Tbe same peti* 
tiou writer wrote all ibis at the s^mie tiino. 

Bajbir, defeoduut 2, supported tbO' 
statement of bis Intlior Par< hai bingh. 
The trial Court refused to hie the award 
on the ground that the stateujents of the 
defendants showed that the arbitrator 
hud already given liis award, before the 
agreement of reference and the award, 
Exs. A aud B, were written. Tbe plain- 
titi has preferred an appeal to this Court. 
It appears to rue that tbe inferences 
drawn by the trial Court from the state- 
ments of the defendants are not justihed. 
As all tlie proceedings took place the- 
sauiC day it is impossible for the defeod- 
auls to remember tbe exact sequence of 
events. Tbe statements of tbe defend-' 
ants must be read subject to tl>e ulle- 
gallons contained in the agreement and 
the award. The agreement Ex. A runa 
as follows: 

Joki bam friqaio ka tanaza babat qaymi 
r.aqm leu deo barua bahi wa tariqa adaygi raqm 
wajib bdi is liyo bam friqain oe bar raiamandi 
kbud Laid Bam Cband . . . ko wabid salts bbangi 
bina bar tasbya tanaza kbud muqarar kya bai. 

The award Ex. B mentions the faob 
that the arbitrator bad heard tlie state- 
ments of the parties and that Lakhi Haok 
bad produced a transliteration of bis 
babis. After an examination of the bahis 
and a consideration of tbo statements of 
the parlies the arbitrator found that 
Bs. 15.000 were due by the defendants 
to the plaintiff. The award made this 
amount payable by means of insialmonts, 
aod also laid down elaborate stipulations 
as to what was to happen if any instal- 
ment was not paid in time. An examina- 
tion of tbe statements of the defemlant 
and tbe two documents mentioned above 
shows that as soon as the defendants 
arrived at the stall of the petition writer 
they orally agreed to refer the matter to 
the arbitration of Kam Cband, that 
thereafter Kam Chand began looking 
into the babis of the plaintiff and the 
agreement of reference Ex. A was written, 
by the petition writer. After an exa- 
mination of the bahis the arbitrator 
heard the parties and delivered his- 
award which was at once reduced to. 
writing by tbe same petition writer. 
The award was then signed by the 
parties. It is clear, therefore, that at 
time when the parties appointed 
Bam Chand as tho sole arbitrator there 
was a real dispute between them, parti- 
cularly with respect to the payment of 
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'aterest, aud the period acd uature of 
iasialmcots. The defendants did not 
plead in the trial Court that there was 
tio valid reference to arbitration or that 
uo valid award was made by Ram Cband. 
<.'q the other band it was stated in the 
written statement of tho defendants 
that Rim Cband had been duly appoint- 
ed as the Solo arbitrator’, and that the 
award siven by him was correct. It was 
(•rayed that a decree for Rs. 10,000 may 
i)0 passed against the defendants, but 
:bat they may bo relieved from the 
payment of costs. Tho learned counsel 
for the appellant relied on 137 I C 
•507 (l) and 1930 Lab 8G0 {'2); whilo the 
Jearned counsel for the respondents 
•[uoted 04 I C 280 (3) and 1931 Bom 1G4 
,4). It is, however, unnecessary to deal 
with those rulings as it appears to me 
that the parties had not arrived at any 
linal settlement before they appointed 
Ham Cband as tho sole arbitrator. Even 
if tho agreement Ex. A was written after 
the arbitrator had looked into the babis 
of the plaintiff it does not affect the case 
in any manner. For the reasons given 
,:bove, I accept this appeal and order the 
award to be hied and pass a decree in 
favour of the plaintiff against the defend, 
-.nts in accordance with tho terms of tho 
^ ward. Harties will bear their own costs 
throughout. 

B.P./r.K. Appeal allowed. 

1 . Ram v. Ram Kisban. 193'2 Lab 459= 
137 I C s07=3:i P I. R'JJl. 

2. Nihal Singh v. Asbtakar, 1980 Lab SOO=i-27 
1 0 705=31 P L U 2-25. 

5, lltlamcband Saligram v. Jewa Mamooji, 1920 
Cal 143=.'>l I C 2H5=4G Cal 531=23 C W N 
70i. 

4. U.kwoodbbai Abdulkader v. Abdulkadec Is- 
inailji, 1931 Rom 1(54=130 I C 5«?=3J Horn 
i. It 51. 
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Tek Ciiand and Skemp, JJ. 

Lnayat AH and others — Defendants — 
Appell“-ts. 

V. 

Mohammad Hussain and another — 
Plaintiffs and others. Defendants — Res- 
pendents. 

First Appeal No. 1335 of 1932. Decided 
on 16th January 1935, from order of 
Senior Sub-Judge. Sialkot, D/. 1st August 
1932 

(a) Cufitom (Puniab)— Ancestral property— 
Nature of — Fact that common ancestor found* 
•ed village is not sufficient. 


It is necessary for persons relying ou tho an* 
ccstral character of property to prove that tho 
common ancestor of themselves and the last 
male owner actually held the property in dis* 
putc and that it had devolved from him to the 
last male bolder by inberitanco, and not merelv 
that their common ancestor had founded the 
village. [P 347 C 2] 

(b) Custom (Punjab) — Succession— 'Self-ac* 
quired property— Sayyads of Sialkot District 
—Daughters succeed in preference to colla* 
terals. 

Amongst Sayyadsof Sialkot District daughters 
of a sonless male proprietor succeed to bi$seH* 
acquired property in preference to the collate* 
rals : 1923 Lnh 401 ; 1029 Lah 405 ; 1029 Lah 
53 ; 1930 Lnh 724 : 1930 Lah 971 ; 1935 Lah lOfi 
and 193G Lnh 339, LV/. [V 347 C 2] 

Shuja-nd-Din and Akbar Ali — for Ap- 
pellants. 

Nawal Kishore and Bashir Ahmad— 
for (Plaintiffs) Bespondents. 


Skemp, J. — This suit and the appeal 
concern tbe land left by one Fa^al Shah, 
a Bukhari Sayyad of Kotli Amir Ali, 
Tebsil and District, Sialkot. Tbe Collec- 
tor sanctioned mutation in favour of bis 
collaterals in the fifth degree. Tho pre- 
sent plaintiffs Muhammad llussain and 
Mt. Gbulam Fatima arc respectively tho 
daughters son and the daughter s 
daughter of Fa/al Shah. They state in 
their plaint that Fa^al Shah died about 
40 years ago, being succeeded by his two 
widows. On the death of one of them 
the other succeeded to tho entire estate 
and died shortly before suit. Tbe plain- 
tiffs alleged that the land iu dispute was 
Don-auccstral. The defendants pleaded 
that it was ancestral and that in accor- 
dance with the Customary law of the 
Sialkot District, by which the parties 
were bound, their claims as heirs 
preferential to those of the plaintiffSi 
Tho parties went to trial on these two 
main issues and the learned Senior Sub- 
ordinate Judge found, first, that the 
land was non-ancestral and secondly, that 
in respect of non-ancestral land among 
Sayyads of Sialkot District daughters and 
their issue wore not excluded by coUato- 
rals of tbe fifth degree. Tbe defendants 
have appealed through Dr. Shuja-ud-pin, 
who has agitated tbe same two points. 
Dr. Shuja.ud.Din relies on the state- 
ment of tbe history of the village pre- 
pared at the settlement of i860 (Ex. D-IA 
This sets forth that 250 years previousl> , 
in the reign of tbe Emperor 
tbe common ancestor Mir Mobam 
Mohsin founded the village in the jungle. 
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This villayo, then called Sayyedanwali, 
\tas deserted after a*bout 40 years, but 
re-fouDded by Amir Ali, sod of Mir 
Mohammed Llohsiu. Since the second 
foundation the village, which was then 
called Kotli Amir Ali. has never been de- 
serted. The statement continues that 
Amir Ali took possession of a larger area 
(apparently of a larger area than his 
father) ‘‘according to hismeans.” After- 
wards bis brother’s son.Faqir Ullah, also 
came to the village and took possession 
of a small area. Two tarafs, called after 
.\mir Ali and Faqir I'llab, were formed 
comprising the area held by each of them 
and the descendants of one Mir Hadi also 
came to taraf Faqir Cllab. 

The learned counsel also relics upon 
the pedigree table of the owners of the 
village prepared at the same settlement, 
and according to remarks in that pe- 
digree table the measure of ownership 
was “possession according to means.” 

According to means" is a translation of 
hasab.i.stata'at the words meaning 
strength or pecuniary means” and from 
tliis fact and the fact that in the pe. 
•digree table, prepared at the last settle, 
ment of 1013-14, certain acquisitions by 
imrebases were specifically recorded, he 
seeks to derive the principle that in this 
village there was a special custom where- 
by the owners held as much land as they 
could and yet the whole of the property 
was ancestral. But in my opinion this 
alleged principle is no principle, and this 
case must be decided in accordance with 
the usual rules. The learned Senior Sub- 
ordinate Judge gave an abbreviated pe- 
digree table of the parties whioh will be 
useful : 


1 

Karjm 

Shah 


MIR N.tZAM Dm 


Mir Faiz Pin 

1 


Mir Musu 

1 

1 

Hukban 

1 

Mobmumej 

1 

Badar 

Did 

Sbab 

Din 

1 


1 

■ 1 


Sber Shab 

Pir Shah 


=Mt. Sultan Eibt | 

(Widow) 1 

Fazal Sbnh 


Ho pointed out that according to the 
settlement recoijds of 1865 the areas 
owned by different members of the fa- 
xnily were very unequal, for instance, 
Fazal Shah and Mt. Sultan Bibi, widow 


of Sher Shah, owned 82 ghumaons odd 
out of which lit. Sultan Bibi held 129 
kanals and Fazal Shah 527 kanals odd. 
Thus Fazal Shah and Sher Shah did not 
own land in equal shares. Similarly the 
areas held by the descendants of Mir 
Faiz Din were unequal. Tbe descendants 
of Karam Sbah held 64 gbumaons odd . Ru- 
kan Din’s 31 gbumaons odd and Mobam- 
mad Sbabs 31 gbumaons odd. These facts 
are prima facie inconsistent with the an.[ 
cestral nature of the property. It is nc-j 
cessary for persons relying on the ances-' 
tral character of property to prove tbatj 
the common ancestor of themselves audj 
the last male owner actually held the pro- 
perty in dispute and that it had devolv-! 
ed from him to the last male holder by: 
inheritance, and not merely that their 
common ancestor bad founded the village. 
For these reasons, 1 am in agreement 
with the learned Subordinate Judge in 
holding that appellants have not shown 
that the property in dispute is ancestral. 

Tbe next point is whether fifth degree 
collaterals exclude daughters and their 
issue. The Collector in ordering muta- 
tion in favour of the collaterals relied on 
Question and Answer 47 to Boyd’s Cus. 
tomary Law of the Sialkot District, 
which states that in the absence of male 
lineal descendants unmarried daughters 
take possession of their father's property 
till marriage but not subsequently. This 
statement is made with regard to all pro- 
perty. The answer then says : 

that married daughters do not inherit in tbo 
presence of collatei'als, but adds that this is 
the general rule, but under the iuflucoco of 
judicial decisions some people assort that 
daughters succeed in prefcteuco to collatoraU 
of the fifth or more remote degrees. 


This Question and Answer were the 
subject of consideration very recently be- 
fore a Division Bench of this Court in 
Civil Appeal No. 381 of 1930 (l). It was 
there pointed out that the answer is 
ambiguous and that it cannot be said 
with any degree of certainty that the 
distinction between ancestral and self- 
acquired property was understood by the 
persons answering the questions. It was 
also pointed out that in a number of ru- 
lings there quoted, a daughter had euo- 
ceeded to the self acquired property of 
her father in preference to near collate- 
rals. With this ruling I am in respeot- 

1. Mangal Singh v. ludar Kaui, 1935 I^h 106= 
158 I 0 194=10 Lah 616=37 P L R 732. 
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ful agreemeot. Di'. Shuja-ud-Din took 
09 through the iostancesanti lhee\idei)ce 
brouglit on the record lu the present case. 
Tliere are five alle:.ed inslances in his 
favour, hut three of them concern aliena- 
tions etTec'.ed by \vidows in favour of 
strangers and are therefore irrelevant. A 
fount) £s..D 'J was a suit brought to set 
aside an udoptioo of a dauglitvrs soo 
amongst Sayyads of Sialkot District. Tlie 
suit was successful but the property was 
ancestral. This also is no guide here. 
Ex. -D 10 is a mutation in which a gift 
made by tlie mother of tiie last male- 
bolder to her daugliter, i. e. to the sister 
of the last male- holder was set aside at 
the iostanco of tlie collaterals and is also 
not relevant. On the other hand, the 
learned Subordinate Judge at pp 45-4G 
of the printed paper book bus surveyed a 
number of instances whicb support bis 
conclusion and which are in accord with 
the rulings cited in Civil Appeal No. 381 
of 1030. I*or the above reasons 1 am of 
opinion that this appeal ought to be dis- 
missed with costs and would order ac- 
cordingly. 

Tek Chand. J.— I agree with the con- 
elusions leached by my learned brother 
on both the points whicb have been^ ar- 
gued before us. It is true that the his- 
tory of the foundation” of the village as 
given in the Settlement record of 1865 
shows that more than two hundred years 
ago Amir Ali, the common ancestor of 
the parties, and his nephew Faqir Ullab, 
had refounded the village, hut this fact is 
inBulficient to justify the assumption that 
all the land now held by the various des- 
cendants of Amir Ali had devolved on 
them by inheritance from generation to 
generation. As pointed out in detail in 
the judgment of the learned Senior Sub- 
ordinate Judge, there is very great dis- 
parity in the areas ow ned by tbe various 
members of tbe family, including Mir 
Musa's descendants, and the plaintififs 
have failed to furnish any satisfactory ex- 
planation as to why this is so. Clearly 
it was for the plaintiffs to exclude the 
possibility of acquisition, otherwise than 
by inheritance from thecommon ancestor 
but admittedly this they have not done. 
It is quite possible that during the long 
time that has elapsed since the death 
of the common ancestor, one branch of 
the family might have aquired from ano- 
ther portions of the land now held by it, 
by gale, gift, pre-emption, prescription or 


otherwise, and it has not been shown 
that this could not Ifave been the cuse. 
The finding of the lower Court that tbe 
land has not been proved to be ancestral 
is therefore correct. 

On the question of custom, I have no 
doubt tliut the plaiotitls have succeeded 
in discliarging tlie onus which lay on 
them, that in the tribe to which the par- 
ties belong daugluers of a sonless male 
proprietor succeed to his seif.acquired 
property in preference to the collaterals. 
In the judgment of the lower Court, the 
evidence produced by the parties has 
been carefully analysed and it has been 
shown that, in numerous cases in this 
and the neighbouring districts daughters 
were successful, and that there is not a 
single proved instance of collaterals ex- 
cluding daugluers in succession to such 
property. Before us tbe appellaois' coun- 
sel relied solely on tbe presumption ari- 
sing from tbe answer to Question 4? of 
Boyd s Riua]~t-Am. This answer has 
been considered in several rulings of this 
Court and in each of them it was found 
that not a single instance was forthcom- 
ing in support of the custom as recorded, 
whereas there were several instances to 
the contrary. See 4 Lab 99 (2), lU Lab 
4b9 (3), lUUh 485 (4). 1930 Lab 72i (5). 
11 Lab 415 (6J. 19b5 Lab 106 (1) and 
Civil Appeal No. 1308 of 1932 {7). The 
finding of tbe lower Court on this point 
is also correct. 1 agree that the appeal 
fails and must bo dismissed with costs. 
B.D./R.E. Appeal dismissed. 

2. Budba v. Fatima Bibi, 1923 Lab 401=76 I 0 

921=4 Lab 99 ^ 

3. Said V Said Bibl. 1929 Lab 465=118 IC 303 
=10 Lab 1S9= 30 P L R 61S. 

4. Sbabamad Bibi v. Muhammad Bibi. 1929 Lab 
68=116 I C 189=10 Lab 485=30 F L R 678. 

6. Khuda Dad v. Eabia Bibi. 1930 Lab 724=135 
X C 000 

6. Fateb Din v. Mobammad Bibi, 1930 Lab 971 

=122 I C 727=11 Lab 416=31 P L R 760. 

7. Mahi v. Mt. Barbate, 1930 Lab 889=16 LaJi 
935. 
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D.\LiP Singh. J. 

Tcja S/Jif/Zj— Convict— petitioner. 

V. 

Emperot — Opposite Party. 

Criminal Misc. No. 235 of 1934, De- 
led on 4tb December 1934. 

Criminal Trial-Sentence - 
nment and fine-Full 

lea.e on undertaking to pay fine bX *''*'*' 
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ments and offering security for same — Im* 
prisonment in default of line cannot be sub* 
sequentiy inflicted. 

Where ao accused ^ho bas been sentenced to 
Impri^sounont and 6 qo uoder^oes imprison meat 
for tbo full term and is released on bis oflering 
seounty copay tbo tine by iostulmeots, he can* 
not be soDt back to jail by subsequeatLy indict* 
log an imprisonment in deiaiUt of duo. 

tP 349 C 1) 

.Shamair Chand — for Petitioner. 

Des Raj Sawhney — for the Crown. 

Order. — The learned Public Prosecut- 
or bas not been able to show me any 
section at law by which the present 
petitioner can be sent back to jail The 
sentence of tbe Qigh Court was passed in 
October 1H25. Thereafter tbe petitioner 
was released after undergoing bis full 
term of imprisonment on offering seco- 
rity for dne payable by instalments. Tbe 
last instalment was paid in October 1931 
and then nothing happened uotil the 
present order was passed recommitting 
tbe petitioner to jail. Tbe hne admittedly 
is DO longer leviable under S. 70 and I 
do not see bow imprisonment in default 
of fine can be indicted now. It is true 
tbe original order releasing tbe prisoner 
was illegal, but no law bas been shown 
me by which tbe present order is legal, 
and 1 therefore set aside the order of the 
Additional District Magistrate and direct 
the petitioner to be released. Tbe learned 
Public ProssoQtor wishes me to add that 
bis contention is that tbe fine not having 
been paid in full, tbe proportionate sen. 
tence still stands and must be served. 
He cites no law in support of this con- 
tention. 

K.S./r.E. Petition allowed. 
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Addison and Abdul Rashid, JJ. 

Ghulavi Rasul and offters— Plaintiffs— 
Appellants. 

V. 

ilt. 2Iohaviviad Bibi and others — De- 
feodants — Respondents. 

Second Appeal No. 1561 of 1929, De- 
oided on 29ib May 1934. 

Punjab Colonization of Government Land 
Act (5 of 19U). S«. 19. 21 (a)-Widow of oc- 
cupancy tenant allowed to succeed by 

Government — Gift by her to her daughter 

Sanction of Commiesioner obtained — Rever- 
•ioner cannot conteat gift, 

Where after (he death of an ocoopanoy 
tenant hie widow succeeds to him and the 
Government by allowing her to succeed allots 
her liosb occupancy rights the succession to 
such ocoopanoy rights in the widow is govetued 


fay S. 21 (a). Act 5 of 1912. The right of aliena- 
tiou is governed by S. 19, which requires saiic* 
tiou by the Commissiouer. When therefore iho 
widow gifts her rights lo her dougbicr, and the 
Cummi»sioner has sanciiourd such gift, the gift 
is good and the reversioners have no locus 
standi to coolest tbo gift. [P d4d C 2] 

Khurshaid Zaman for Zafrullah Khan 
— for Appellants. 

Mohammad Amin — for Respondents. 

Addison, J. — Tbe plaintiffs are 
nephews of one Nikka wbo was granted 
ocoupuocy rights in a square of land by 
Goverument. Nikka died in 18117 and 
was succeeded by his son, Ghulam Nabi, 
wbo died in 1898. Government allowed 
bis mother, Mt. Mabtab Bibi, widow of 
Nikka, to succeed to tbe occupaoy rights. 
Later she made a gift of those rights in 
favour of Mt. Mohammad Bibi, one of 
her daughters. This gift was sanctioned 
by the Commissioner under S. 19, Act 
5 of 1912. Tbe plaintiffs then sued for a 
declaration that tbe widow bad no power 
to make this gift or tbe Commissioner to 
sanction it, aod that it should be held in. 
operative after tbe death of Mt. Mahtab 
Bibi. The Courts below have dismissed 
tbe suit and tbe plaintiffs have preferred 
this second appeal. Prior to tbe enact- 
ment of Act 5 of 1912 it was held, in 14 
P R 1908 (1), that succession to these 
special occupancy rights was regulated 
by S. 69, Punjab Tenanoy Act. Mt. 
Mabtab Bibi was not an heir to ber son 
under this seotion when she was allowed 
to become the occupancy tenant in 1898. 
This act of Government, therefore, 
amounted to allotting to her the ocou. 
pancy tenancy. In these oiroumstaooes 
she must be treated as a person to whom 
the tenancy was first allotted by Govern- 
ment, succession to whom would now be 
governed by S 21 (a), Act 5 of 1912, and 
her right of alienation is thus restricted 
only by the provisions of S. 19 of the 
Act, that is tbe sanction of tho Commis- 
siooer is necessary to validate the gift. 
This has been given and therefore the 
reversioners of the husband have no locus 
staodi to oootest it. The suit was rightly 
decided and we dismiss this appeal with 
costs. 

B.D./r.k, Appea l dismissed. 

1. Sabibuda V. Jswaya (1908) 14 PRlQOSs 
107 P L R 1908=24 P W R 1008. 
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Addison and Sali:, JJ. 

In the matter of assessment of Kan<jra 
Valley Slate Co. Ltd., Lahore. 

Civil Reference No. 25 of 1932, Deci- 
(led on 2Sth June 1934. 

Income'tax — Capital expenditure — Cri- 
terion of— Money spent in defending suits is 
capital expenditure. 

Tho lncorae*tax A't doe*; not contain any 
dofinition of tho term ‘capital expenditure** 
Tho Dearest approach to a detinitioD of ‘capital 
expenditure* is that 'capital espendituro is 
thing that is going to be spent onco for all and 
income expenditure is a thing that is going to 
recur every year.' tP 351 0 I ,*2J 

A company had a monopoly of (quarrying slate 
from quarries in a village The proprietary body 
of tho village assailed that right and the com- 
pany bad to incur expeu?es in defeudiug that 
suit : 

J/tl'l: that tho expense incurred was in tho 
nature of capital expenditure and could not bo 
deducted under S. 10(2) (ix). Income-tax Act: 
C’s/)rr*s lyUii^fn J>rcw€ry v. lirucCf 6 2’<ir Cns 
3!)0, Distin'j : rosa 7.*fi6//rr Co, JJd v. 

5 Tos C>i9 529 and 6*r»/if/ v. 

12 TaxCas 351, Applied. [P 351 C 2] 

Badri Da ^ — for Assessee. 


so far as the injuDCtion is concornod, so 
that the business of the company con- 
tinnes during the pendency of the appeal. 

In submitting a return of itsincomofor 
the year ending 30tb Jane 1930, which is 
tho 'previous year’ for the purpose of 
assessment under consideration (1931-32), 
the company showed a net income of 
Rs. 23,350 which was arrived at after 
deducting Rs. 13.397 on account of the 
legal expenses of the suit to date. The 
Income-tax Officer, supported by the Com- 
missicner, Income tax, has held that no 
deduction is permissible because tho legal 
e.xpenses were expenditure in tho nature 
of capital; and since it was not incurred 
solely for tho purpose of earning tho pro- 
fits and gains of a business it did not fall 
witliin the purview of S. 10 (2) (ix). 
Income-tax Act. Para, (ix), sub-s. (2)» 
S. 10, Income-tax Act, provides that 
allowances may be made on 
any expenditure (not being in the nature of 
c.ipital espeuditurc) incurred solely for the pur- 
pose of earning such profits or gains. 


Jagan Nath Aggarn-al-lov Comrais- Mr. Badri Das on behalf of tho com- 
sioner of locomo.taN. paoy urges that the cost of the litigation 

Judgment.-Tbe Commissioner of In- incurred to defend the monopoly of 

come-tax has referred to us for our opu quarrying which is the very life-blood of 
nion the question whether the expendi. company. For this reason be con- 

tore incurred by the Kangra Valley blate expenditure should beheld 

Co. Ltd., in defending as lessee of certain incurred solely for the pur- 

land in MouzaKanhayara. District Kangra earning profits or gains; since if 

a suit for possession and injunction in- monopoly were lost, the business of 
stituted by tho lessors who are the pro- company would come to a stand- 

prietary body of that is deduct- gjjji ^nd there would bo no profits or 

able under Cl, (9), sub-s. (2J, o. 10 In. g.xiug. Further he contends that the ex- 
oomo-taxAct. Tho material facts of this penjiture is debitable to revenue and i* 
case are that tho Kangra Valley blato capital expenditure and that fortheso 

Co. Ltd., by lease dated 22nd lebruary ^gasons the deduction is permissible under 
1867 secured in perpetuity the exc usive opinion of the Commis- 

right of quarrying slate in Kanbyara gio^er is that since tho subject matter of 
village of tho Kangra District. The com- represents the capital of the 

pany is also a share-holder in the village pQj„pj^py^ the expenditure on litigation 
shamilat and as such enjoyed quarrying incurred to defend the capital of the 

rights in common with the propnolary therefore bo deemed 

body, but the essence of the company s expenditure, 

business is that by reason of the lease it .Accordingly ho holds that no deductions 

enjoys a monopoly of slate quarrying in permitted. No authority appli- 

this village. This monopoly has been this case has been 

recently assailed by the village P^prie- the Bar. Counsel for 

tary body who, on lOtb July 1J23. m- assossee has invited our attention to 

stituted a suit to reject the company frorn ^ reported as 6 Tax Cas 399 

the quarries covered by the lease and q. which a Brewery Company a® 
also for an injunction to prevent the com- ^ number of houses which they 

pany from quarrying. On lltn July IJdU red in the course of their basi- 

a decree was passed against the company TTa 

by the trial Court and an appeal against j Usber’s William Brewery r 

that decree is pending in this Court. The iaz=c, Tax Cas 890=50 S J I4i-3i.i i. 
company have obtained stay of execution i0i=n-2 L T G.:,i. 
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DOSS claimed deductions on account of 
certain expenditure as being money wholly 
and exclusively laid out for the purpose 
of the Brewery; and this claim was up- 
held on appeal to the House of Lords. 
The only point of relevance in this case is 
that a sum of €66-2-8 was included in the 
expenses thus claimed and allowed ns 
legal and other costs. 

This authority however has no beariog 
upon the present case, partly because this 
item for legal expenses, being trilling in 
comparison with the other expenses 
claimed, passed practicnlly unnoticed in 
the course of the legal discussion and also 
because (as would appear from p. 110 of 
the ruling) it was agreed between counsel 
at the commencement that these legal 
expenses were not incurred for any ex- 
tension of the business so as to make 
them ‘capital business.’ In our opinion 
the answer to the refcronce made by the 
Income-tax Commissioner in the present 
case depends on the question whether the 
legal expenditure incurred by the Kangra 
Valley Slate Company was or was not in 
the nature of capital expenditure; and 
since it was agreed that the legal ex. 
penses permitted in 6 Tax Cas 399 (1) 
were not to be considered capital expen- 
diture, the authority has no bearing on 
the present dispute. As observed by 
Wright, J., in 3 Tax Cas 298 (2) the ques- 
tion whether certain expenditure in res. 
pect of which a deduction is sought is 
capital or not is in its essence one offset; 
and as such it is open to question whe. 
ther this is a permissible reference to us 
under S. 66, Income-tax Act. But wo 
have DO doubt that this reference should 
be treated as involving a question of law. 
It should however be understood that in 
answering this reference we are not de. 
ciding any question of principle, but are 
giving an opinion which is relevant solely 
to the facts of the case before us. The 
Income-tax Act does not contain any de- 
finition of the term ‘capital expenditure” 
nor has any degnition been attempted in 
the various authorities citod at the Bar. 
The nearest approach to a definition of 
capital expenditure' occurs in certain 
observations by Lord Dunedin in'the case 
reported as 5 Tax Cas 529 (3). Lord 
Dunedio observed (on p, 536) as f ollows : 

2. Uaraat Surveyor of Taxes v Wheal Grenvillo 
Miniug Go., (1804^ 3 Tax Gas 298. 

8. Vallambrosa Bubbor Co. Ltd., v. Farmer 
(1010) 5 Tax Cas S29. 
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I think it is not a bad criterion cf what, h 
capital expenditure as against what i- income 
expenditure, to say that capital e.xpouditure i? 
a thing that is going to be spont onco tor all 
and income expenditure is a thing tL.'.t is going 
to rccuc every year. 

This test laid down by Lord Dunedin 
was approved in the case reported as 1:? 
Tax Cas 351 (4) in which Clerk, L. J., 
at p. 3-55 observed that this criterion 
has been accepted in several subsequen: 
cases. The expenditure incurred by the 
Kangra Valley Slate Co. Ltd., in the pre- 
sent case was clearly a non-recurring 
outlay required to retain a capital asset. 
Following the criterion laid down by 
Lord Dnuedin in the Vallambrosa case (3) 
wo bold that the expenditure incurred by| 
the Kangra Valley Slate Co. Ltd., in thisi 
particular case is in the nature of capital! 
expenditure and we agree therefore with 
the Commissioner of Incomo-tax in 
answering the question referred to us in 
the negative. 

B.d./r.k. Referen ce answered. 

4. Small V. Eason, (1920) 1-2 Tax Cas 851. 
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Agha Haidah, j. 

Lain — Defendant — Appellant. 

V. 

Balder Singh and oi/jcrs— Plaintids— 
Respondents. 

^ Appeal No. 772 of 1934, Decided on 
7th November 1934, from decree of Dist. 
Judge, Hoshiarpur, D/. 17th February 
1934. ■ ^ 

Custom (Punjab)-Gift-D*Uvery of pos- 
session necessary— Gift by simpleton wilb^ 
no one to advise is not valid. 

A gift to bo valid must ordiuorilv be followed 
by possession. Where therefore a 'deed of gif: 
has been obtained from a man who is a simple- 
ton and who has no friends and relations to 
adviso him, it cannot be allowed to stand in tb ’ 
absence of proof of delivery of possession; merolv 
mutation of names is not sufficient. 

o, . [P 852 0 2: P 353 Cl] 

Shamair Chand and Qabnl Ciia 7 id — 
for Appellant. 

Achhru Ram and R. P. Khcsla—lor 
Respoodeata. 

This is a defendant's ap- 
peal arising out of a suit for possession. 
The trial Court dismissed the suit, but 
on appeal by the plaintiffs the lower ap- 
pellate Court has decreed the claim. The 
defendant has come up to this Court in 
second appeal. Lalu, defendant, baa been 
described as a simpleton. He had neither 
wife nor children and was living all alone 
m his native village. On 20bh June 1931 
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ono Tek Sinah, a caste fellow of Lalu 
obtained a deed of gilt in his favour from 
Lalu. Tek Siiigb was a native of a neigh, 
bearing village. Mutation proceedings 
were started and Tek Singh himself did 
not appear before the Kovenue Officer, 
but Lilu was present with his mother. 
The Revenue Officer recorded that Lalu 
was a simpleton and was nnablo to say 
anything, hut his mother denied the exe- 
cution of the deed of gift and further 
stated that possession had not been given 
to the donee and the whole thing was a 
deception. Under these circumstances, 
hnd in view of the fact that delivery of 
possession had not been made, the muta- 
tion was rejected. In 1925 the patwari 
made a report that possession had now 
passed and that mutation might be sanc- 
tioned. On 5th Juno 1925 Lalu is said 
to have appeared before the Revenue 
Officer accompanied by the village lamhar- 
dar and is said to have attested something, 
we don't know what. It was ordered 
that the case should be put up in the 
presence of the donee. 

The donee however did not appear, but 
bis brother Sunder appeared on 20th De- 
comber 1925 and mutation was sanctioned 
on the basis of the gift. In the meantime 
Tek Singh died and on 2l8t January 1928 
matatioD was sanctioned in favour of the 
sons of Tek Singh. In 1931 Lalu brought a 
suit for a declaration that the gift in favour 
ofTek Singh was invalid but subsequently 
he withdrew the suit saying that he 
himself was in possession, and therefore, 
it was not necessary for him to sue for a 
declaration. 

On 13th June 1933, the sons of Tek 
Singh instituted the present suit for pos- 
session against Lalu. The plea which 
prevailed in the trial Court on behalf 
of Lalu was that no delivery of possession 
had taken place and therefore the gift 
was incomplete and invalid. The suit of 
the plaintiffs was accordingly dismissed. 
The plaintiffs went up in appeal before 
the District Judge. The judgment of the 
learned District Judge is not by any 
means clear. He seems to be of opinion 
that no possession was actually delivered 
under the deed of gift. But, since muta- 
tioQ had been effected in favour of the 
plaintiffs, therefore the gift must be ta- 
ken to have been given effect to. He 
refers to para. 60 of Rattigan's Digest 
which lays down that a gift to be valid 
must ordinarily be followed by possession 


and must be free from undue influence. 
He however says that the word 'or- 
dinanly' makes all the difference and the 
present is one of the cases in which it 
would not be necessary for the validity 
of the gift that it should be followed by 
actual delivery of possession, and ihat in 
any case it is more than amply proved 
that everything has been done to make 
the gift complete and irrevocable. Apart 
from para. 60, I may observe that in pri- 
mitive or semi-primitive societiesa trans- 
fer could only lake place by actual deli- 
very of possession. Under the old English 
law it used to be ‘'feotrmeQt"aQddelivery 
of seisin. Under the Mohammadan law a 
gift was incomplete without delivery of 
possession This idea seems to have been 
at the foundation of the rule cf Custo- 
mary Law as enunciated by the compi- 
lers of Rattigan's Digest. We have to 
see whether there is clear and cogent evi- 
dence that possession bad heen given. 
That evidence is lacking in this case and 
the learned Judge therefore considered 
himself justified in falling back npnn the 
evidence of mutation entries, in order to 
hold that the gift was valid. In my opi-, 
nion the mutation and the circumstances 
attending the same in the present case 
are wholly insufficient to be a legal subs, 
titute for delivery of possession without 
which the gift cannot be valid and legally 
binding on the parties. The word ordi- 
narily” in para. 60 of Rattigan's Digest 
probably refers to those oases when the 
properly from its nature is incapable of 
delivery of possession. The learned Judge 
has clearly misread the opening portion 
of the mutation proceedings dated 20tb 
December 1925 which makesall the diffe- 
rence. He understood the sentence to 
mean that Lalu, the donor, identified by 
the lambardar, attested possession. This 
was not so. The word used is deb and 
not qabza and deh goes with the lam- 
bardar. 

I was asked by Mr. Achbrn Ram, the 
learned counsel, for the respondents, to 
remit an issue on the question of delivery 
of possession. The trial Court had given 
a finding on the evidence that there was 
no delivery of possession. The learned 
Judge disposed of the case on the ground 
that in the absence of possession other 
circumstances go to show that the gut 
was a valid one. If the case were to be 
remanded at this stage the result would 
be that a good deal of perjured evidence 


1936 Faqir Sikgh v. Emperor {Bhiae. J.) Lahore 353 


iToald be led oa bofih sides. I therefore, 
do not consider it proper in the interests 
of justice to prolong these proceedings by 
ordering a remand. The deed of gift, 
Tvhich as already stated, had been obtain- 
ed from a man who is described as a 
simpleton and who bad no friends and 
vrelations to advise him, cannot under 
the circumstances be allowed to stand in 
the absence of proof of delivery of posses- 
sion. I therefore, allow the appeal and 
setting aside the judgment and decree of 
the lower Court, restore the decree of the 
trial Court. The defendant-appellant 
eball get bis costs throughout. 

k.s./r.k. Appeal alloived. 

* ^ A. I. R. 1936 Lahore 353 
Coldstream and Bhide, JJ. 

Faqir Sinoh — Accused — Petitioaer. 

V. 

Empero ) — Opposite Party. 

Criminal Misc. Peto. No. 65 of 1934, 
Bdcided 00 29tb October 193i. 

4 4^ Criminal Trial^Pardon^Cace agatnat 
<o*accu6ed withdrawn by Government — 
MagUtrale not tendering pardon <uo motu 
^Government withdrawing cate through 
Megiatrate— Provitions of S. 337, Criminal 
P. C., not applicable. 

lo a crimiDal case tbe Public Prosecutor 
ttltbdrew the case against some accused under 
S. 491, Criminal P< 0. Tbe Local GovernmeDt 
had promised pardon or ‘Don^proseeution* to 
'these accused on condition that accused would 
make a true statement oi facts in the case. 
Afterwards these accused were produced as 
witnesses against the remaining accused. At 
the time o! {earning charge the accused under 
•trial raised an objection that the case must 
be "committed to tbe Sessions" as some ol the 
accused were tendered pardon; 

H$ld : that this was a case of promise of par* 
don by tbe local Government through the 
Magistrate and as the Magistrate had not ten* 
dered pardon suo motu, ptovlsioDs of 8. 337, 
Criminal P. C., wore not applicable. Moreover, 
ri the case could by any means come under 
S. 337 then there was no necessity of with* 
drawing the prosecution as In this case, because 
under S. 387 the moment pardon was tendered, 
tbe accused no longer remained an accused* 
1931 Lah 476, Bel on, [P 8630 2; P 854 C 1,2] 

Bold also: when tbe Government Intended 
•to withdraw a prosecution and not to have re* 
course toS. 337, Criminal P. 0., care should be 
taken to make the fact clear to all concerned 

CP 365 0 1] 

Pofcifciondr in pdrsoo. 

Bam Lal’^iot the Crown. 

Bhide. J . — The material facts giving 
rise to this petition for revision are as 
follows : On the termination of a sait 

19S6 LH5 ii 4G 


based on a promissory note, the Senior 
Subordinate Judge, Lahore, took action 
under S. 476, Criminal P. C., and filed a 
complaint under Ss. 467/471, read with 
S. 120.B, I. P. C., against three persons, 
named Sain Das, Vishwa Mitter and 
G. S. Kochhar. The Public Prosecutor 
filed a complaint in connection with the 
same transaction against the petitioner 
Bawa Faqir Singh and two other persons 
named Shamsber Singh and Ham Lai. 
Both these complaints were being inquir- 
ed into by Mr. H. N. Lutbra, Special 
Magistrate. Before any evidence was 
recorded the case against Sain Das was 
withdrawn with the permission of the 
Magistrate under S. 494, Criminal P. C., 
and he was then produced as a witness 
against the other accused, including tbe 
petitioner. After a certain number of 
witnesses were esamined tbe case against 
Vishwa Mitter was similarly withdrawn 
and he, too, then appeared as a witness. 
When charges were framed by tbe Magis- 
trate the petitioner raised an objection 
that both Sain Das and Vishwa Mitter 
bad been tendered pardon by the Dis- 
trict Magistrate and the provisions of S. 
337, Criminal P. C., being applicable, 
tbe case ought to be committed to tbe 
Court of Session. Tbe objection was over- 
ruled by tbe learned Magistrate and a 
petition to the Sessions Judge for revi- 
sioD of that order having proved un- 
eucoessful, the petitioner Bawa Faqir 
Singh has moved the Court on the revi. 
sion side praying that the case against 
him be ordered to be committed to tbe 
Court of Session. 

It is not disputed that Sain Das and 
Vishwa Mitter were produced before the 
District Magistrate and tbe Additional 
District Magistrate (who had all the 
powers of a District Magistrate), and that 
tbey were told that no proceedings would 
be taken against them provided they 
made a true statement of facts relating 
^to the case within their knowledge, and 
that after they had accepted the terms, 
the cases against them were withdrawn 
under S. 494, Criminal P. C. The peti- 
tioner's contention is that, in the oiroum- 
stances, the case fell within the purview 
of S. 337, Criminal P.C^and he is entitled 
to have it tried by the Court of Session 
in accordance with the provisions of sub- 
s. 2.A of that section. The learned Gov- 
ernment Advocate, on the other hand, 
contended that the promise of patdon or 
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"non-prosecutiou ” was made in this in- 
■stanco by the Local Government and it 
was merely conveyed to Sain Las and 
Vishwa Mitter Ibrouf^b tlie District 
Magistrate and the Additional District 
Magistrate, respectively, and as the 
Magistrates concerned did not act suo 
motu in the matter, the provisions of S. 
337, Criminal P. C., are not applicable. 
The order of the loaalGoveroment, which 
authorized the promise in Question to be 
made to Sain Das. has been produced and 
placed on the record; vide Exhibit P. W. 
4/G. The order communicated to Vishwa 
Mitter has not been produced, but it is 
not disputed that it was of a similar cha- 
racter. 

Itappears fromExhibitP. W. 4/H that 
the terms of Exhibit P. W. 4/G were ex- 
plained to Sain Das and were accepted by 
him and then the Public Prosecutor was 
directed to withdraw the prosecution 
against him. After fully considering 
these documents, 1 am of opinion, that 
there is force in the contention of the 
learned Government Advocate. The 
order Exhibit P. W. 4/G merely autbo- 
rises the “Deputy Commissioner” of 
Lahore to inform Sain Das that His Ex- 
cellency the Governor had directed that 
no proceedings would be taken against 
him, provided he made a full and true 
disclosure of the facts within his know- 
ledge and repeated the same when called 
upon to do so in a Court of justice. 
If the intention was to take action under 
S. 337, Criminal P. C., it would have 
been suflicient to say so, and it would 
not have been necessary to specify the 
terms upon which the Local Government 
had agreed not to prosecute Sain Das. 
It may also be noted that S. 337, Crimi- 
nal P. C., requires the person to whom 
pardon is tendered to make a full and 
true disclosure of the whole of the cir- 
cumstances within his knowledge relative 
to the offence and "to every other person 
concerned, whether as principal or abet- 
tor in the commission thereof.” The lat- 
ter portion, which I have pub within in- 
verted commas is not to be found in the 
order of the Local Government. Lastly. 
S. 337, Criminal P. C., does not say any- 
thing about "repeating the facts disclosed 
in a Court of justice.” It would thus ap- 
pear, that the terms were not identical 
with the terms prescribed by S. 337, Cri- 
minal P. C. If action was to betaken 
under S. 337, Criminal P. C., I think care 


would have been taken to mention that 
section and to adhere strictly to its prc- 
visions, 


The above facts indicate that the 
Local Government did not contemplate! 
action being taken under S. 337, Crimi.j 
nal P. C. This view is further confirmed' 
by the fact that the Deputy Commis-' 
sioner, after acceptance of the terms by 
Sain Das, directed the Public Prosecutor 
to withdraw the case against him. If ac- 
tion was being taken under S. 337, Cri-I 
minal P. C., there would have been nol 
necessity to withdraw the case. For an' 
accused person to whom a pardon is ten-l 
dered under S. 337, CriminalP. C., ceasesi 
to be an accused person from the moment 
the pardon is accepted and is to be treat- 
ed as a witness thereafter: cf. 1931 
Lab 476 (478) (l). The petitioner has 
laid stress on the fact that Mr. F. E. 
Puckle, the Deputy Commissioner, while 
explaining the terms to Sain Das and 
directing the withdrawal of the case 
against him has signed his order as D. M. 
(District Magistrate), instead of D. C. 
(Deputy Commissioner). This was pro- 
bably due to inadvertence. For the 
order of the Local Government was cer- 
tainly conveyed to him as Deputy Com- 
missioner and not as District Magistrate, 
and as pointed out above there are indi- 
cations in the order of the Local Govern- 
ment as well as in Mr. Puckle's order, 
which go to show that action under 
S. 337, Criminal P. C., was not contem- 
plated. The only persons who might 
have reasonably complained in the mat- 
ter were Sain Das and Vishwa Mitter, if 
they bad been misled by the procedure 
adopted and had been led to think that 
the pardon was being tendered to them 
by Mr. Puckle in his capacity as District 
Magistrate under S. 337, Criminal P. C., 
and that they were, therefore, entitled to- 
all the privileges conferred by that and 
the following sections. But they made 
no such complaint in Court. Notices 
were issued to these persons in these 
proceedings as the decision of this peti- 
tion would have affected them; but they 
have not cared to appear. In the circum- 
stances, it may be presumed that they 
understood and accepted the position 
taken up by the Government, viz., that 


1. Kbairati Ram v. Emperor, 
=1931 Or C 700=32 Or LJ 
519=12 Lab 635. 


1931 Lab 476 
913=132 I O 
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no pardon was tendered to them nnder 
S. 337. Criminal P. C. 

Section 133. Evidence Act, lays down 
clearly that an accomplice is a competent 
witness. I: was conceded by the peti- 
tioner that the Local Government has 
the option of not takins proceedings 
against an offender, and that it can, if it 
so chooses, prodnca him as a witness, 
witbont having recourse to the procedure 
laid down in S. 337, Criminal P. C. 
In the present instance, the circumstan- 
ces mentioned above show that there 
was no intention to proceed under that 
section, and the mere fact that Mr. 
Pockle signed his order as District Magis- 
trate instead of Deputy Commissioner 
(apparently through inadvertence) cannot, 
in my opinion, be held to be sufficient to 
bring the case within the pnrriew of 
S. 337, Criminal P. C. It has been urged 
that the Local Government has merely 
tried to circumvent the provisioos of 
S, 337, Criminal P, C.. in order to avoid 
the necessity of commitment of the case 
to the Court of Session. That may be 
the case. But when it is conceded that 
the alternative procedure was open to 
the Local Government, that fact cannot 
render the procedore “illegal.” The pro- 
cednre adopted possibly places the prose, 
cation in a much weaker position: for it 
may be that the Court will not be in. 
dined to attach the same importance to 
the testimony of an ordinary accomplice 
as it will to the testimony of an appro- 
ver to whom pardon has been formally 
tendered by a Magistrate under S. 337, 
Criminal P. C., and who enjoys certain 
privileges as a consequence of that pro. 
cedure. 

But this was a matter for the Local 
Government to decide, and if it has 
chosen t-o adopt the above procedure, it 
must, of course, accept it with the conse- 
quent risks, SQch as there may be. 
[There is, however, one point to which 
.1 would like to refer and that is, that if 
'it is intended not to adopt the procedure 
under S. 337, Criminal P. C., care should 
be taken to make the fact clear to all 
concerned. In the present instance the 
promise of pardon or 'non-prosecation" 
was made throngh the District Magis. 
trate. This fact was likely to mislead 
and create an impression that proceed, 
ings were being taken under S. 337, Cri- 
minai P. C. If Sain Das and Vishwa 
Mitter had raised any snch objection, we 


might have found i: necessary :c consider 
the matter further; but no such cbjection 
has been raised. If proceedings are not 
being taken under S. 337, Criminal P. C., 
the best course would be ro produce the 
persons concerned before some Police or 
other Executive Officer, and no: before a 
Magistrate empowered to act under 
S. 337. Criminal P. C., and make it clear 
in the proceedings that action is being 
taken independently cf S. 337, Criminal 
P. C. The advisability or propriety of 
adopting such a procedure is, ci course, a 
matter for the Local Government to de- 
cide, and I am no: concerned here with 
that aspect of the question. But if that 
procedure is to be adopted, there should 
be no room left for any doubt as to the 
nature of the proceedings. 

I have already stated above that it was 
admitted before us that tbs order of the 
Local Government in respect cf Vishwa 
Mitter was to the same effect as that in 
the case of Sain Das though the order has 
no* been placed on the record. But there 
are two points of difference. The order 
of the Local Government was commu. 
nicated to Vishwa Mitter, not by the 
District Magistrate bat by the Additional 
District Magistrate and, secondly, this 
was done while he was nnder trial. It 
would appear from the proviso to h. 337, 
Criminal P. C., that when pardon is tob© 
tendered during the course of an enquiry 
or trial, it must be tendered by “the 
District Magistrate.’ There is only one 
District Magistrate for a district (vide 
S. 10. Criminal P. C.,) and although the 
-Additional District Magistrate may have 
the powers of a District Magistrate he 
cannot be called “the District Magis- 
tMte.” Ido not therefore, think the Addi- 
tional District Magistrate was empowered 
to take action under S. 337, Criminal P. 
C., in the circumstances of the case. It 
was next argned by the petitioner that 
S. 343. Criminal P. C., is a bar to pardon 
being tendered to an accused” person 
during the course of a trial, unless the 
pardon is tendered under Ss. 337 or 338, 
Criminal P. C. In support of this conten- 
tion reliance was placed on 10 C W N 
8i7 {9} aod 33 Cal 1353 (3). The wording 
of S. 343, Criminal P. C., lends some 
coloor to this argament and th e point is 

2. Pahan Singh v. Emperor, (lOOG) 10 C W N 

84j— 4 Cr L J 44, 

3. Bana Sinfjb v Etnveror. (1003) 33 Cal 1353= 

10 C W N 96-2=4 Or L J 145. 
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nofcfreefromdifficulty. But it is unneces- 
sary to discuss this question for the pur- 
■poses of this petition. For assumin? that 
the contention of the petitioner in this 
■respect is correct, that would at the most 
render the evidence of Vishwa Mitter in- 
admissible. That would certainly not be 
a ground for commitment of the case to 
the Court of Session. It is open to the 
•petitioner to raise the question of the ad- 
missibility of the evidence of Vishwa 
Mitter in the Court below and it would 
be for the learned Magistrate to decide 
the point. In my opinion the petition 
fails and must be dismissed. I note how. 
ever, that the trial of the casshas already 
taken an inordinate amount of time and it 
is desirable that the learned Magistrate 
should proceed to dispose ofthecase with 
the least possible delay. 

Coldstream, J. — I agree. 

h I'. n.K. Petition dismissed. 

A. I. R. 1936 Lahore 356 
Cl'rrie. J. 

Ujaca-' Siii'jh — Petitioner. 

v. 

Emi'eroi — Opposite Party. 

Criminal Revn. Petn. No. 276 of 1934, 
Decided on 2nd January 1935, from Addl. 
Dist, Magistrate. Julluudur. 

(a) Criminal Trial— Transfer— Application 
for— No affidavit— Application cannot be 
entertained. 

S. 5'2G(4), Criminal P. C.. provides that an 
application for transfer must be supported by 
an affidavit, the mode of swearine the affidavit 
being provided for in S. 539, Criminal P. C. 
Such application cannot therefore, be enter* 
tained in the absence of an affidavit. CP356 C 2] 

|b) Criminal Trial— Cate by police against 
accused — Accused filing cross-complaint— 
Arguments beard in challan case— Orders in 
<hallan cate should be postponed till hearing 
.of evidence in complaint case. 

A case was filed by the police against an ac- 
cused. When the evidence in the case com- 
menced. accused filed a cross complaint. This 
complaint case was adjourned from time to time 
along with the challan case. After the argu- 
•meots in the challan case were heard the ac- 
cused in the case asked for transfer of the cbal- 
lan case: 

Held: that it was desirable that both cases 
ebould be beard by one and the same Magis- 
trate and thus the danger of •confiicting deci- 
sions being given on the same facts would be 
avoided; and that the Magistrate should not 
pronounce orders in the challan case until he 
would have completed the hearing of the evi- 
dence in the complaint case. [P 356 C 2] 

Ghulavi 3/o/iy-»i-Di5i— for Petitioner. 

X>. R. SawJniey and Mokamjnad Amin 
— for tbe Crown. 


Order.— A case was institnted by 
tbe police under S. 307. I. P. C„ against 
tbe applicant Ujagar Singh. Record of 
evidence commenced on the 3rd October 
1934. On the 5th of October, Ujagar 
Singh filed a cross-complaint under 
Ss. 326, 324 and 453, I. P. C. This case 
was adjourned from time to time along 
with the challan. After arguments bad 
been beard in the challan, tbe applicant 
applied for a transfer of the case, which 
was refused by the District Magistrate. 
He has now come to this Court with a 
request that either the case should be 
transferred or the Magistrate ordered not 
to announce judgment till he has recorded 
the evidence in the complaint case. The, 
learned Public Prosecutor raises an oh-' 
jection to the effect that tbe application 
for transfer cannot be entertained as it is' 
not accompanied by an affidavit. S. 526 
(4), Criminal P. C., provides that such 
applications must be supported by au 
affidavit, the mode of swearing the affidavit 
being provided for in S. 539, Criminal P.! 
C. This objection has not been seriously 
contested by Mr. Ghulam Mohy-ud-Dln 
and must be accepted. 

Mr. Ghulam Mohy-ud-Din, however, 
presses his alternative prayer. It certainly 
appears reasonable that tbe pronounce- 
ment of orders in the challan case should 
be deferred until the Magistrate has beard 
the evidence in the case brought by tbe. 
applicant. It is obviously desirable that 
both cases should be heard by one and 
the same Magistrate and thus the danger 
of conflicting decisions being given on the 
same facts would be avoided. Reference 
has been made by counsel to 112 1 G 
563 (1), and 1930 Mad 190 (2). Tbe mat- 
ter is clearly one to be decided on the 
basis of convenience, and it is clearly con- 
venient that both cases should be disposed 
of by the same Court after hearing the 
whole of the evidence. I, therefore, reject 
the application for transfer, but direct 
that tbe learned Magistrate should not 
pronounce orders in the challan case 
until he has completed the hearing of the 
complaint brought by tbe applicant. 

B.D./R.E. Order accordingly. 


Emperor r. Krishan Mnrari Lai, (1928) 112 
I C 563=29 Cr L J 1059. 

I. Krishan Pannadl v. Emporor, 1930 Mad 
100=1930 Cr C 190=31 Cr L J 461 — 123 
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Young, C. J. and Monroe, J. 

Nayiyijan Siiigh — Convict — Appellao t. 

V. 

E/? 2 p<?ror— Opposite Party. 

Criminal Appeal No. 768 of 1935, De« 
cided on 15tb October 1935, from order 
of Sessions Judge, Laliore, D/- 21st Jnne 
1935. 

(a) Criminal Trial — Confession — Person 
making confessions should not be sent back 
to police custody. 

^ If confessing porsoni; know tb.^t there is ^ 
Hkelibood of ibeir being returned to police cus* 
tody alter making coiilessioo, they would be 
more inclined to make false confessions at tbe 
inslaoce of the police than they otherwise 
would do. This practice ought to be aboUshed. 

[P 367 C2J 

(b) Crirainai Trial — Evidence — Evidence 
recorded under Chap. 18, Criminal P. C.— 
Taking on record of such evidence by Ses* 
lions Court — There need not be ar^y corrobo* 
ration'-Itis like all other evidence, to be 
believed or not and to be valued. 

There U nothing in S. 288, Criminal P. C. 
itself to show that there need be corroboration 
of evidence so recorded. Evidence recorded in 
this manner in the Sessions Court is precisely 
the same as any other evidence. It has, like 
other evidence, to be examined with care. It 
is to be considered together with all tbe other 
surrounding circumstances. Tbe Judge or 
Jury, as the case may be, must make up their 
minds whether tbeovidonce is to be believed or 
not, and if it is believed, what value has to be 
placed upon it. No general law can, therefore, 
be laid down as to this. Evidence must be 
judged— as all evidence must be— according to 
tbe facts of each particular case. It is clear 
that there is no diHerence in law between evi* 
dence of this sort aud any other evidence: 

P. P. 1887, Foil. (P 3W C 1] 

lUohammad Din Jan — for Appellant, 

D. R, Satvhney — for the Crown. 

Judgment. — Narinjan Singh, the ap. 
pellant in this case, has been condemned 
to death by tbe learned Seasions Judge 
of Lahore for the murder of on© Alt. Tej 
Kaur, his aunt. The deceased woman 
was of loose character. She was at tbe 
time of the murder living with the uncle 
of the accused. Shortly before tbe mur- 
der Gurdit Singh, the father of Narinjan 
Siogh^ and another man named Eammum 
had jointly pawned some ornaments. Na- 
rinjan Singh redeemed them. Kammum 
wished to have in his possession on pay- 
ment his half of tbe ornaments. Narinjan 
refused. Mt. Tej Kaur provided hun- 
dred rupees in order to enable Eammum 
to pay Narinjan Singh and recover the 
jewellery. Narinjan Singh however, re- 
fused after having taken tbe money. 


either tc return the money or to returo 
the ornaments. Mt. Tej Kaur bad sum- 
moned a patchayat tc decide this matter 
and a day bad been fixed for the 'return 
of the ornaments or the money. On the 
day before the day fixed Mt. Tej Kaur 
was killed. 

In the committios Magistrate’s Court 
nc less than five eyewitnesses gave evi- 
dence that they had seen tbe accused 
slaughtering Mt. Tej Kaur with a chhavi. 
These witnesses were witnesses who or- 
dinarily would be in the vicinity. They 
lived in adjacent houses or were staying 
in those houses with friends. One of 
them Mt. Alamo ran at once to inform 
the father of tbe deceased woman of tbe 
murder and thereafter tbe father procee- 
ded to tbe police station and made a first 
information report in which he stated 
that bis daughter bad been killed by Na- 
rinjan Singh. The accused further was 
arrested tbe same day with the blood- 
stained chhavi still in bis possession. At 
this time tbe accused must have been 
without hope. There were all the eye- 
witnesses and be himself bad been 
arrested with the actual weapon with 
which be committed tbe murder. It was- 
not unlikely, therefore, that he should 
make a confession. He expressed hie 
willingness to make a confession and oa 
5th March be did make a confession be- 
fore a Magistrate under S. 164. Tbe 
Magistrate very improperly returned tbe 
accused after the confession to the cus- 
tody of the police. 

Id this Court we have frequently observ- 
ed that this practice is very improper. 
It is equally not in the interest of tbe 
prosecution that this should be done. It 
gives a very strong argument both in tbe 
trial and appellate Courts that the con- 
fession should not be relied on. It is per- 
fectly clear that if confessing persoDSl 
know that there is a likelihood of their 
being returned to police custody after 
making confessions they would be more 
inclined to make false confessions at the 
instance of tbe police than they other- 
wise would do. This practice ought to be 
abolished. In the committing Magis- 
trates Court the eyewitnesses all gave 
evidence to tbe effect that on hearing 
the cry of Mt. Mamo they had come up 
and actually seen Narinjan Singh attack- 
ing the deceased with a ohbavi. Id the 
Sessions Court, however, every one ol 
them went back on their statements ia 
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the comiuiuiiig il.igiitrate’s Court moat 
cf whom 5aiu that they did oot know 
who the a.urderer was at all. Mebtab, 
howevei.said that '.here weretwomurder- 
ers aou Niuitijan Singh was one of tliem. 
^’assaij. although be did not say who the 
murderer was, admitted that Narinjan 
Singh was stauding there by the deceased 
woman Tiie learned Sessions Judge in 
accordance with the provisions of S. 288, 
Criminal P. C.. placed the evidence given 
in the committing Magistrate’s Court 
upon the record of the Sessions Court. 
In his judgment be records the facts of 
the case very clearly. He, however, is in 
cur opinion, misled as to the law as re- 
gards these statements. The learned 
Judge says that he can only act upon the 
evidence given in the committing Magis- 
trate’s Court if there is ' corroboration 
of those statements otherwise." This 
point also has been argued by the counsel 
for the appellant in this Court. We have 
examined the actual section of the Code 
which is clear and is as follows : 

The ovideuce of a witness duly recorded in 
tho presence of the accused uuder Chap. 18, 
may in the dinietioa of ibe presiding Judge, 
if .such ivitue^s is produced and oxamioed, be 
treated as cvidetiue iu the case for all purposes 
subject to the provision of tho Evidcuce Act, 
1872. 

The words " the evidence be 

treated as evidence in the case for all 
purposes subject to the provision of the 
Evidence Act of 1872,” could not be 
stronger. Tliere is nothing in the sec- 
tion of the Act itself to show that there 
need be corroboration of evidence so 
recorded. In our opinion evidence re- 
corded iu this manner in the Sessions 
Court is precisely the same as any other 
Evidence. It has like other evidence to 
*be examined with care. It is to be con- 
sidered together with all tho other sur- 
irounding circumstances. The learned 
'Judge or Jury, as the case may be, must 
makeuptbeir mindswbether theeridence 
is to be believed or not, and ifit is believ- 
ed, what value has to be placed upon it. 
No general law can therefore be laid down 
as to this. Evidence must be judged — as 
all evidence must le — according to the 
facts of each particular case. It is clear 
however in our opinion tliat there is no 
idiflference in law between evidenceof this 
Isort and any other evidence. Our atten- 
tion has been drawn to several authori- 
ties and we may say that we are in en- 
tire agreement with the statement of the 


law on this point laid down by Plowden.J. 
of the Punjab Chief Court in 51 P K 
1887 (Cr.) (l). It might be advantageous 
to repeat what the learned Judge has 
said on this point: 

0nc6 admitted it is on the same looting with 
all other evidence in the case, that is to say, it 
is to be considered by the jury or ly the asses- 
sors and the Judge, according to tho nature of 
the trial, as part of the materials upon which 

tho verdict or a finding is to be given Its 

value is a question in the particular case for 
the jury or for the assessors, subject to tho 
directions of the Judge in summing up, or for 
the Judge in cases where be is a judge of fact. .. 
Whether any portion or the whole of the evidence 
thus admitted is entitled to credit, and if so, to 
such a degree that a conviction may be based 
upon it wholly or in part, arc very important 
questions for the jury or assessors, or for the 
Judge, as the case may be. 

We have dealt with this poiat as it 
has been raised, but, in any event, there 
is ample evidence to corroborate the evi- 
dence of these witnesses. There is the 
fact that long before the police came on 
the scene the hrst information report on 
the information of Mt. Mamo was record- 
ed and in that first information report 
Narinjan Singh is named as the murderer. 
Kishen Singh, a lambardar, also gave evi- 
dence. He was early on the scene and 
be says— as a result of a question put to 
him by defence counsel in cross.cxamina- 
tion — that all these eyewitnesses were 
present at the time be arrived and that 
they all said that Narinjan Singh was the 
murderer. This piece of evidence was 
given not in examioation-in-chiof but in 
cross-examination. Therefore any sug- 
gestion that this statement was made in 
order to assist the police or the prosecu- 
tion falls to the ground. There is also 
the fact, which was unchallenged in the 
lower Court, that the accused was in pos- 
session of his bloodstained cbhavi when 
arrested. The Chemical Examiner and 
the Imperial Serologist establish that the 
blood on the cbhavi was human blood. 
There is also the fact of the confession 
by the accused himself. This confession, 
it is true, was retracted in the Sessions 
Court, but was not retracted in the 
committing Magistrate’s Court. The 
learned committing Magistrate put to the 
accused several questions, but the only 
answer that he made to any of them was 
*'I will make my statement in tho Court 
of Session.” If, as the accused now con- 
tends, the conf ession was the result of 

1 . Umar v. Empress, (1887) 61 P R 1887 (Ct.). 
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improper treatment by the police he un- 
doubtedly would not answer in the way 
he did before the committing Magistrate. 

It was contended here that theaccused 
had been in custody of the police right 
up to the time of his committal proceed- 
ings. But on looking at the record wc 
find that he was only in the police cus- 
tody after tho confession until 8th jMarch; 
the date of his statement in the commit, 
ting Magistrate’s Court is 29th March, 
i. e. the accused bad three weeks after 
leaving the custody of the police before 
be made his statement in the committing 
Magistrate's Court. We are, therefore, 
clearly of opinion that if there had been 
any improper treatment of the accused ho 
should have made a complaint about it at 
that time. 

We are satisfied therefore on the evi- 
dence of the eyewitnesses given in the 
committing Magistrate’s Court after con- 
sideiing it carefully and of the surround- 
ing circumstances and the other evidence 
in this case that the learned Judge in the 
lower Court came to the only possible 
conclusion, namely that Narinjan Singh 
was guilty of the crime with which he 
was charged. On the question of sentence 
we see no reason to interfere. The accused 
in his confession tried to raise a defence that 
he bad seen a man leaving the room of 
his aunt. No attempt has been made to 
prove this. Indeed the confession has 
been denied now by the accused. In any 
event, even if this suggestion is true, 
there would not be enough provocation 
in our opinion to justify us in reducing the 
.sentence from that of death to transpor- 
tation. Every one apparently knew that 
this woman was of loose character and 
•the woman's own husband bad not taken 
action in the matter. The real motive 
was more probably the one suggested, 
namely that Mt. Tej Kaur was making 
herself objectionable to Narinjan Singh 
■iu the matter of the jewellery and the 
money. The learned Judge in the 
earlier part of his judgment makes it 
clear that the reason for the retraction 
by the eyewitnesses of their original 
istatements is probably the fact that 
Deva Singh and Narinjan Singh are in- 
:fluential persons in the village and that 
the witnesses were all tenants or neigh, 
hours of Narinjan Singh or bis lather. 
We therefore see no reason to interfere 
.either in the conviction or sentence and 
we confirm the sentence of death and 


dismiss tho appeal. In view of the fact 
that it appears that the eye-witnesses in 
this case, namely Mt. Mamo, wife of Gama, 
Wassan, Mehtab, Mt. Daro, Mt. Barkat 
and Mt. Madho, have committed perjury, 
wo direct that necessary proceedings be 
taken against them. 

P.d./r.K. Appeal dismissed. 

A. I. R. 1936 Lahore 359 
Coldstream, J. 

Baij Nath Bhatnagar — .\ccused 
Petitioner. 

V. 

Muhammad Din — Complainant — Op- 
posite Party. 

Criminal Rovn. No. 525 of 1935, De- 
cided on 2nd November 1935, from order 
of Sess. Judge, Gujranwala. D/- 1st April 
1935. 

(a) Criminal Trial — Statement made to 
police officer during investigation not re* 
duced to writing relevent and not privileged 
under S. 123 or S. 124. Evidence Act, can 
be used. 

Statements not reduced to writing made to 
% police oMcer during inrestigatioa, if relevant, 
and not privileged under S. 1*23 or 121. Evi- 
dence Act, can be used at a trial for an offence 
not under iovostigatioo when they were made. 

[P 360 0 21 

(b) Criminal Trial Recorded statement 
can be used for offence of trial not under in- 
vestigation when it was made — Record of 
statement heard by police officer and re- 
corded in diary forms unpubliibed official 
record— Evidence derived from which when 
can be produced— Court not bound to give 
copies of such statements 

Section 17*2 of the Code does not forbid a re- 
corded statement to be used at a trial for an 
offenco not under investigation when it was 
made. There is, however, no doubt that tho 
record of a statement heard by a police officer 
in exercise of the po^76r conferred by S. 161 
of the Code and recorded either in the diary or 
separately in the course of investigation pro- 
ceedings is an unpublished official record relat- 
ing to an affair of stato evidence derived from 
which cannot bo produced in a case to which 
the first proviso to 8. 162 is not applicable 
except with the permission of the officer at the 
head of the police departmont. It cannot Id 
any seuao be termed a deposition and it is not 
evideoco. It is not a document, a copy of which 
must bo given on demand under the provision 
of 8. 76, Evidence Act. [P 860 0 2 ; P S6l C 1) 

Jhanda Singh for the Government 
Advocate— lot the Crown. 

Order . — The petitioner iu this ease 
was being tried by the District Magis. 
trate of Gujrat for offences under Ss. 211, 
344 and 504, 1. P. C. In order to con- 
tradict some of the prosecution witnesses 
by confronting them with statements 
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made by them previously, he applied to 
the Magistrate (who being District Ma- 
gistrate was also head of the District 
Police) to be furnished with copies of the 
records of statements made by tliem to 
tlie police in tlie course of an investiga- 
tion into an oBence other than that for 
which he was being tried. The District 
Magistrate declined to give the copies. 
The learned Sessions Judge has recom- 
mended that this Court should, in the 
exercise of its revisional jurisdiction, 
order that the copies asked for be furni- 
shed. He has based his recommendation 
on the remark made by Madras High 
Court in 56 Mad 154 (l) that a statement 
made to the police is as good evidence 
as a statement made to any other person 
save for certain exceptions to be found 
in the Indian Evidence Act and in the 
Code of Criminal Procedure. That judg- 
ment, as noticed by the District Magis- 
trate in bis order now under question, 
did not deal with tbe point whether a 
person is entitled to be given copies of 
statements recorded by tbe police. 

It is true that the prohibition in S. 163, 
Criminal P. C., against the use of state- 
ments made to the police, relates only to 
the use of them at an enquiry or trial in 
respect of any offence under investiga- 
tion at tbe time when such state- 
ment was used. (Before it was amended 
in 1923, the section forbade tbe use of 
any such statements as evidence'}. It 
seems clear that S. l62 does not forbid 
an accused person to contradict a witness 
by a previous statement made to the 
police in an investigation not made in 
respect of the offence for which the ac- 
cused is being tried. 

For the Crown it is contended before 
me that statements recorded by the 
police are nothing more than entries re- 
cording the investigation proceedings in 
the diary prescribed in S. 172, that the 
whole of this diary is privileged and that 
tbe Magistrate was right to refuse to 
order the copies asked for to be given. 
In reply the petitioner’s counsel argues 
that the record of statements of wit- 
nesses examined under S. 161 are not 
part of the diary but separate records to 
which no protection is given by S. 172, 
and that records of statements written 
by a police officer can be used in tbe 


1 . KoToro Subayya v. Pata Verraya, 1933 Mad 
G5=1933 Ct C 81=141 I C 27G = 34 Cr L J 
137=50 Mad 154=63 M L J 794. 


same way as memoranda of statements 
made by any other person so long as they 
do not come within the scope of B. 163. 

So far as statements not reduced to writ- 
ing are concerned. I see no reason why] 
statements made to a police officer in thel 
course of an investigation should not, ifl 
relevant under the Evidence Act, be used' 
at a trial for an offence not under investi-! 
gation when they were made, provided 
that they are not held privileged by the 
provisions of Ss. 123 and 124, Evidence 
Act. 


The question whether a recorded state- 
ment written by a police officer in the’ 
course of an investigation can be used to 
confront the maker of the statement when 
be is giving evidence in a case which was- 
not under investigation when he made 
tbe statement does not appear to have 
been raised before in this Court. The 
judgment in 1933 Lab 498 (2) cited- 
by Counsel for the Crown does not ex- 
press distinctly any decision on this point 
although it makes it clear that S. 172 
precludes a Court from giving an accused' 
access to police diaries of the investiga- 
tion into tbe particular offence for which’ 
he is being tried or into a connected of- 
fence. Id 17 P R 1894 (3) it was held 
byPlowdeo and Roe, JJ., that the diary- 
was the proper place for putting on de- 
partmental record memoranda of such- 
statements made by person examined by 
a police officer as he considers of suffi- 
cient importance to be reduced to writ- 
ing, and that when such statements are- 
included in the diary, they form an in- 
tegral part of it. In the same judgment, 
however, Plowden J-. remarked that it 
does not necessarily follow from tba 
qualified protection of the diaries and' 
memoranda against inspection by an ac- 
cused in a judicial proceeding which i& 
tbe result and continuation of the police- 
investigation that the diaries or memo- 
randa are privileged against production- 
in any subsequent or collateral proceed- 
ings in which they are capable of bein^ 
used as relevant evidence or to refresh 
the memory. I understand the law on 
tbe matter to be this : S. 172 of tbe Code 
does not forbid a recorded statement to 
be used at a trial foran offence not under 
investigation when it was made. 


:mperot v. Dbaram Vir. 1993 Lab 498 - 
1933 Cr C 756=142 I C 854=34 Cr L J 46* 

;a)iu V. Empress, (1694) 17 P B 1894. 
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There ia, however, no doubt in my 
mind that the record ofa statement beard 
by a police oflScerin exercise of the power 
conferred by S. 161 of the Procedure Code 
and recorded either in the diary or sepa- 
rately in the course of investigation pro- 
ceedings is an unpublished official record 
relating to an afifair of State evidence 
.derived from which cannot be produced 
in a case to which the first proviso to 
S. 162 is not applicable except with the 
permission of the officer at the head of 
the Police Department (S. 123, Evidence 
Act). By itself the record of the state- 
ment will prove nothing. As pointed out 
by Knox, J,, in 16 All 207 (4) it cannot 
in any sense be termed a deposition and 
it is not evidence. It is not a public docu- 
ment a copy of which must be given on 
demand under the provision of S. 76, 
Evidence Act. But the fact or allegation 
that the statement has been reduced to 
writing will not preclude evidence of its 
having been made (subject, of course, to 
the provisions of the Evidence Act), for 
S. 9l, Evidence Act, does not apply. To 
prove that the statement was made, it 
would be necessary to call the police 
officer who beard it. If the accused has 
succeeded in having the original record 
of the statement produced, notwith- 
s^nding objections raised under S. 123, 
124 or 125, Evidence Act, and the police 
officer has referred to it to refresh his 
memory under S. 159, the; provision of 
S. 145 of that Act will apply. The Dis- 
trict Magistrate was not bound to give 
copies of the statements. There is, there- 
fore, no reason for this Court to interfere. 

B.d./r.k. Order accordingly. 

4. Queen-Empress v. Nazlr-ud-Din, (1894) 1C 
All 207=1894 A W N 67. ' 
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Addison and Din Mohammad, JJ. 

Nizam.ul.Baq~ Defendant — Annel 
lant. 


v. 


Mohammad Ishfaq and ofAcrs— Plain- 
tiff8“Be6pondent8. 

Second Appeal No. 531 of 1934, Deoi- 
oMod 8rd December 1984, from decree of 
Dist. Judge, Delhi, D/- 14th January 

^fP'***"***"® •uU— On© a( 
|lBint)ffi dying during pendency of appsai— 

plalnllffi can continue appeal. 

eniV . 5 In a representative 

Mlt and one of the plaintlffe dies during the 


pendency of the appeal, it was held thatsurviv* 
ing plaintiOs are competent to prosecute the 
appeal. (P SCI C 2] 

(b) Mabomedan Law — Religious endowment 
— Suit for removal of Mutawalli— District 
Judge in appeal can settle scheme under 
S. 92, Civil P. C., with sanction of Collector. 

In a declaratory suit it was claimed that the 
Mutawalli of a mosque wa.s not properly ap- 
pointed, for his removal, etc. On appeal to the 
District Judge, be settled a scheme of trust for 
the mosque under S. 92, Civil P.C., without the 
sanction of the Collector: 

Held : that the District Judge could settle \ 
scheme without sanction. [P 362 C Ij 

AviarNaih Chona — for Appellant. 

Shamair Cliand — for Respondents. 

Judgment. — In this case a suit was 
instituted by the residents of Baradari 
Nawab Wazir, Delhi, for a declaration 
that the defendant was not the lawful 
Mutawalli of the mosque situated in tbeii 
Moballa, and for bis removal and the ap- 
pointment of a new Mutawalli and for 
rendition of accounts. The defendant 
resisted it on various grounds. The Sub- 
ordinate Judge came to the conclusion 
that the defendant had not been proved 
to be guilty of themismanagement alleged 
against him and that no case for his re- 
moval was therefore made out. He dis- 
missed the suit in toto. On appeal the 
learned District Judge agreed with the 
conclusions arrived at by the Court below, 
but, in the interest of the trust itself, 
settled a scheme appointing a committee 
of five persons, including the Mutawalli 
himself as its president, to manage the 
trust in future. Of the remaining four, 
two were to be nominated by the Muta. 
walli, and two were to be elected by the 
residents of the Moballa by majority of 
votes. This committee was charged with 
collecting subscriptions, keeping accounts, 
appointing the Imam, starting an ele- 
mentary school, supervising the furni- 
ture of the mosque and regulating the 
hours when the mosque should remain 
open. The defendant appealed, but in 
the meantime he has died and is now re- 
presented by bis son. The respondents, 
however, have no objection to bis con- 
Unuanoeas Mutawalli in place of his father; 
One of the original plaintiffs has also died, 
bnt as the suit bad been brought in a re. 
presentative capacity, we are of opinion 
that the three surviving plaintiffs are- 
competent to prosecute the appeal. 

The only point that has been urged be- 
foie nsisthatasnosanotion had been given 
by the Collecter under S. 92, Civil P. C.» 
for settling a scheme the learned Distriot- 
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Judge hfld no jurisdiction to grant a relief 
on that basis. Wo are not, however, in- 
clined to agree that, in the circumstances 
of this case, in the absence of express 
sanction'hy the Collector, this relief could 
not be granted. Under R. 33, 0. 41, 
Civil P. C., an appellate Court has no 
power to pass any decree and make any 
order which ought to have been passed or 
made and to pass or make such further 
or other decree or order as the case may 
Irequire. We are satisBed therefore that 
[in settling a scheme the learned District 
!Judge did not exercise his jurisdiction in 
a manner which was not warranted by 
law or would justify our interference at 
this stage. It is amply proved that for 
want of funds the mosque is not being 
properly run. This may not amount to 
mismanagement of the Mutawalli.as ho is 
not to blame if funds are not forthcoming, 
hut it is obvious that, unless the Muta- 
wall! secures the co-operation and good- 
will of the residents of the Moballa. he 
cannot be expected to be in possession of 
funds that will be required to look after 
tlie mosque in a proper manner. W’e 
think therefore that a committee consis- 
ting of the representatives of the Mohalla- 
dars as well as the nominees of the Muta. 
walli, would be in a better position to 
collect the necessary fundsthan theMuta- 
walli, himself who has lost favour with 
some of the worshippers who visit the 
mosque. 

We however consider that the scheme, 
as propounded by the learned District 
Judge, is open to objection on one minor 
point. The system of election of the two 
representatives of the Mohalladars in- 
troduced in the scheme will not be so 
workable as at first sight it appears to be. 
All the three respondents are present be- 
fore us and have agreed to the modifica- 
tion proposed by us of this part of the 
scheme which we consider will be more 
practicable. We, therefore, modify the 
scheme settled by the learned District 
Judge to this extent : that instead of the 
two representatives of the Mohalladars 
being elected in the manner suggested by 
him, they will, in future, be nominated by 
the Muslim Municipal Commissioner 
who at the time represents the Ward in 
which Baradari Nawab Wazir, Delhi, is 
situated. As we have not interfered with 
the scheme in any other manner, and this 
mcdification is acceptable tothedefen- 
•dants, we discniss this appeal, but direct 
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that the modification be incorporated in 
the decree. Parties to bear their own 
costs throughout. 

B.D.'r.k. Appeal dhmmtd. 
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Tek Chand and Dalip Singh, .JJ. 

J/h Kahalia and another — Plaintiffs— 
Appellants. 

V. 

Biaz-ud-Din and others — Defendants 
— Respondents. 

First .Appeal No. lS59of 1933, Decided 
on 5th December 1935, from decree of 
Senior Sub-Judge, Kangra, D/- 11th 
August 1933. 

^ (a' Civil P. C. (1908), O. 41. R. 22— Time 

for filing cross-objection— Term "wilbin" 
fixes two limits— Cross-objection filed be- 
fore that limit is no cross-objection at all. 

0. 41, R. 22, lays down that a respondent 
may cross-object provided be does so within 
one month from the date when be receives 
notice ol the hearing of the appeal. The use 
of the word “within” would fix two limits; an 
anterior limit starting from the date of receipt 
of the notice and a posteriorlirait of one month 
after that date. The cross-objections filed be- 
fore that date would not be cross-objections at 
all iu the strict legal sense of the word. 

[P 363 C 2) 

:^(b) Fatal Accidents Act (1885). S. 1— 
Expectation of life — Actuarial tables provide 
good basis of calculation. 

In cases arising under Fatal Accidents Act, 
actuarial t.ables of Insurance Companies afiotd 
a good basis for calculation of "normal expec- 
tation of life” of the deceased. fF ^64 C 2) 

Mehr Chand ilahajan&odi HehrChand 
Sud — for Appellants. 

Mohammad Sharif and Nasar Moham- 
mad for Abdul Haye — for Respondents. 

Dalip Singh, J. — This appeal arises 
out of a suit brought by Mt. Koshalia 
and Mt. Sbakuntla, the mother and 
widow of Jagat Ram, deceased, who was 
killed in a motor accident by ® 
belonging to Mr. Muin-nd-Din, I.C.S., 
son of Mr. Riaz-ud-Din, Superintendent 
of Police, and driven by Muhammad 
Bashir, defendant 2, the chauffeur of Mr. 
Muin-od-Din. The suit was under the 
Fatal Accidents Act and the amount of 
damages claimed was Rs. 10,000. 
trial Court held that there had been 
negligence on the part of the chauffeur 
Muhammad Bashir, defendant 2, and t a 
Mr. Riaz-ud-Din, who was bis temporary 
master, was also liable for the tor lo 
act of the chauffeur. Accordingly after 
considering the evidence the trial Court 
held that Jagat Ram, deceased, was earn- 
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ing about Rs. 20 a month at the time and 
out of this sum of Rs. 20 was likely to 
give or was actually giving about Rs. 10 
per month to his mother and widow, the 
claimants. Allowing Rs. 4 as the main- 
tenance amount for the mother and Rs. 6 
as the maintenance for the widow and 
taking the "normal age” as 50 he bold 
that the mother was entitled to Rs. 576 
and the widow to Rs. 1,944. Looking to 
the fact that the sum was to be paid in 
one amount and not by monthly instaU 
ments be allowedIRs. 500 toMt. Koshalia, 
the mother, and Rs. 1,500 to the widow, 
Mt. Sbakuntla. The total amount 
came to Rs. 2,000 and a decree for this 
amount and proportionate costs exclusive 
of Court. fee, was passed in favour of the 
plaintiffs against the defendants. Out 
of this amount Mt. Koshalia was held 
entitled to recover Rs. 500 and one-fourth 
proportionate costs and Mt. Sbakuntla 
to recover Rs. 1,500 and three-fourths 
proportionate costs. The suit was brought 
in forma pauperis, and the learned Judge 
directed that the amount of Court-fee. 
Rs. 712.8-0 would he paid by the parties 
as follows: 

.Mt. Koshalia Bs. 142 0 0 

Mt. Sbakuntla „ 423 8 0 

Defendants „ 142 0 0 

The plaintiffs have come in appeal 
claiming that the sum allowed is too 
small and that a sum of Bs. 5,000 should 
have been allowed to them by way of 
damages. The defendants did not appeal 
but cross-objections were bled under 
0.41, R. 22, Civil P. C., on behalf of 
Mr. Biaz-ud-Din. In the cross-objections 
it was objected that the finding of the 
learned Judge, that the accident was 
due to the negligence of the chauffeur, 
was not correct, that the death was due 
to the negligence of the deceased himself 
and that the amount of damages awarded 
by the lower Court was excessive and the 
prospects of Mt. Shakuntla's re-marriage 
bad not been considered by the Court in 
assessing, it. As the ‘‘cross-objeotions" 
went to the root of the case, whereas the 
appeal only affected the quantum of 
damages, we decided ’to hear the "cross- 
objeotions” first. A preliminary objection 
was raised by the learned counsel for the 
appellants that the "oross-objections" 
were not cross-objections in law, because 
they had been filed before notice of the 
date of bearing of the appeal was sent to 
the parties. The fact appears to be cor- 


rect, and from the record it seems that 
notice of the hearing of the appeal was 
not sent to the respondents until soma 
time in February 1935. The cross-ob- 
jections” were filed on 23rd February 
1934. The appeal was filed on 13th 
November 1933 and was admitted to a 
Division Bench on 8th December 1933. 
It appears that the respondents took the 
notice for printing of the paper-bookas 
notice of the liearing of the appeal. The 
resultissomewhatcurious.but there can be 
no doubt on the law. 0. 41, R. 22 lays down 
that a respondent may cross-object pro- 
vided he does so "within one month 
from the date when he receives notice 
of the hearing of the appeal." The use 
of the word “within” would fix two 
limits; an anterior limit starting from 
the date of receipt of the notice and a 
posterior limit of one month after that 
date. The "cross-objections” filed before 
that date would not be cross-objections 
at all in the strict legal sense of the 
word. If for instance the appeal had 
been withdrawn after being admitted to 
a Division Bench in December 1933, 
before February 1935, the mere fact that 
the cross-objections bad been filed on 
23rd February 1934 would not entitle 
the respondents to have the "cross- 
objections” beard. 

This was conceded by the learned 
counsel for the respondents, and it ap- 
pears to me to be incontestable. Mr. 
Riaz-ud-din died on or about 15th March 
1934 and his legal representatives never 
applied that the "cross-objections” al- 
ready filed should be treated as their 
oross-objections, nor did they file any 
fresh cross-objections. The difficulty, 
therefore, arises that the "cross-objec- 
tions" actually filed, are cross-objections 
by Mr. Riaz-ud-din, which were filed 
before the date when the right to put in 
cross-objections had accrued. Mr. Biaz- 
ud-din has since died. It is impossible 
to attach these "cross-objections” to 
him as he died before the issue of the 
notice of the date of hearing of the 
appeal; nor is it possible on this record 
to attach these "oross-objections” to his 
legal represeutatives or to extend the 
time under 0.41, B. 22, because after 
looking at the record there is no power- 
of-attorney or vakalatnama in favour of 
the learned counsel appearing for the 
respondents, nor on behalf of the counsel 
who filed the cross-objeotions on behalf 
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of the legal representativee of the de- 


ceased. It is, therefore, impossible to 
attach these cross-objections ' to the 
legal representatives, for the counsel ap. 
pearing has no power to act on their be- 
half; and to treat these cross-objections 
as being now hied on behalf of the res- 
pondents would be to allow the counsel 
to act on behalf of the legal representa- 
tives. The preliminary objection, there- 
fore, must, in my opinion, prevail and 
the cross-objections ' must be dismissed 
with costs. 

Turning now to the appeal of the 
plaintitfs-appellaots the learned counsel 
has addressed us at length, pointing 
out that there is nothing to show 
that Jagat Earn was cot earning Es. 20 
per mensem exclusive of his own board 
and lodging, that the accounts which 
have been put in in support of this 
statement by his employer Jagan Nath 
have wrongly been rejected by the trial 
Court and that Mt. Kosbalia’s evidence 
proves that Jagat Bam used to give 
her the whole of this Es. 20 per men- 
sem which be bad been earning for 
some time previously after he gave up 
reading in school and became a full 
time worker in the shop of Jagan Nath. 
I must say I am unable to see why the 
trial Court seems to consider these ac- 
counts unreliable. It is true that the 
employer does not keep a roznamcha but 
be keeps a rokar or daily cashbook and 
it was not unusual to hud a small shop- 
keeper keeping nothing more than a 
daily cashbook and a khata babi. How. 
over the real point that arises in this 
case is a very short one, and it is un- 
necessary to go at length into the evi- 
dence on the record. Even on the lear- 
ned Judge’s own anding, Es. 10 was a 
fair amount to take as the contribution 
of Jagat Bam towards the maintenance 
of the plaintiffs. It may also be taken 
that the trial Court was right in divid- 
ing this sum in the proportion of Es. 4 
to the mother Mt. Koshalia and Es. 6 to 
the widow Mt. Sbakuntla. There is no 
evidence on the record to show why the 
learned Judge fixed the normal age of 
the parties at 50 years. From the actu- 
arial tables of the Oriental Life Assn- 
ranee Co. Ltd. it would appear that the 
“expectation ’ of life” at tbe age of 20 is 
- /"86.8 and tbe "expectation of life” at the 
age of 39, which is the age of Mt. Kosb- 
alia, is 28. Tbe normal "expectation of 
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life” of Jagat Bam at the age of 23 would 
have been 34.6. It seems to me, there, 
fore, that proceeding on the lines of the 
learned trial Judge, but taking the actua- 
rial tables as furnishiDg a more correct 
basis for tbo normal “expectation of life " 
than the rough figure of 50 years taken 
by him, tbe amount due to Mt. Koshalia 
at the rate of Es. 4 per mensem for 23 
years would come -to Es. 1,104 and the 
amount due to Mt. Sbakuntla at Es. 6 
per mensem for 35 years as being tbe 
expectation of life” for Jagat Earn would 
come to Es. 2.520; adding the two 
amounts the total would come to Kupees 
3.624. Taking into consideration the 
Somewhat slender chance of re-marriage 
possessed by Mt. Sbakuntla, to my mind 
a remote contingency having regard to 
tbe fact that tbe Suds as a rule, as is 
wellknown, do not favour widow re- 
marriage, and also taking into account 
that the amount is being paid in a lump- 
sum and not by monthly instalments, I 
consider that a sum of Es. 3,000 would 
be a fair amount to allow. This sum of 
Es. 3,000 would be divided between the 
plaintiffs, Es. 1,000 to the mother Mt- 
Koshalia and Es. 2.000 to the widow Mt. 
Sbakuntla. Both tbe plaintiffs would be 
entitled to proportionate costs on this 
amount in both Courts from the estate 
of Mr. Eiaz.-ud-din and from the person 
and estate of Mohammad Bashir, defen- 
dant 2. In tbe trial Court the Court- 
fee, which amounted toEs. 712-8-0 would 
be paid as follows: 

Es 262-8-0, the Court-fee on Es. 3,OOQ 
decreed, payable by defendants. 

Es. 150 payable by Mt. Koshalia. 

Es. 300 payable by Mt. Sbakuntla. 

The appeal is not a pauper appeal and 
so no trouble arises about tbe distribu- 
tion of Court-fee therein. Tbe appel- 
lants will get proportionate costs on 
Es. 1,000, by. which sum tbe amount de- 
creed by the trial Court has been en- 
hanced in appeal. If any of the sums 
decreed by tbe trial Court have already 
been realized by tbe Crown, proportio- 
nate amounts by way of adjustment will 
of course be taken or returned according- 
as may be necessary to arrive at tbe 
result given above. Tbe full amount 
spent by tbe plaintiffs in having the 
paper-boob printed shall be recovered 
from tbe defendants-respondents. 

Tek Chand, J. — I agree. 

B.D./r.K. • Ordtr accordhiglv- 
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Jai Lad, 

Ahmad Din and others — PlaiDtiffs — 
AppelJants. 

V. 

Mohammad Taqi and othcre — Defeo- 
'dants — Bespondeots. 

Second Appeal No. 1214 of 1935, De- 
cided on 13th December 1935, from decree 
of Dist. Judge, Delhi, D/- 22nd March 
1935. _ . 

Administration Suit— Court can direct one 
of parties to band over assets belonging to 
• estate in possession of such party— Disputed 
debt is not asset— Meaning of word "asset.*' 

Ko doubt a Court in pursuance of a decree in 
tbe administration suit is competent to direct 
•one ot tbe parties to tbe suit to restore or hand 
over to tbe administrator or tbe receiver assets 
belonging to tbe estate in possession of such 
partji but a debt, specially a debt which is dis* 
puted, is not governed by this rule, because 
tbe espressioD * 'asset** as used above means 
property which has come in tbe bands of the 
representatives of the deceased as such either 
actually or by implication and a disputed debt 
cannot be deemed to be an asset which has come 
in the hands of any person representing tbe 
•estate : X932 La^ 328. Re/. ; 1921 Rom 187, JSr- 
plained. [l> 365 C 2) 

Mehr Chand Makajan and Naxcal 
iKishore-^toT Appellants. 

Shamair Chand — for Bespoodents. 

Judgment.— Mt. Rahmat Sultan died 
on 6th April 1924 and an administration 
enit was instituted in respect of her 
estate on 3rd April 1930. Mohammad 
Din, her husband, was impleaded as a de. 
fendant in that suit. A preliminary 
decree was passed and a receiver was ap. 
pointed to take charge of the estate. It 
appears that Mt. Rahmat Sultan was 
living separately from her husband 
Mohammad Din owing to strained rela. 
tions. Mohammad Dio has died and is 
now represented by the respondents. 
Tbe appellants are four of the heirs of 
Mt. Rahmat Sultan. The dispute on this 
appeal is about two items. It has been 
found by the learned District Judge that 
deferred dower was due to Mt. Rahmat 
Sultan from Mohammad Din at the time 
of her death. He has not mentioned the 
^ount but the trial Court held, and this 
is not contested before me, that it was 
Rs. 700. The learned District Judge has 
held that in an administration suit it is 
not open to the Court to direct a debtor 
to pay the debt due to the estate to the 
Administrator or to the receiver. But 
the learned counsel for the appellants 
contends that this view of the learned 


District Judge is erroneous and he cites 
45 Bom 1053 (1) and 1932 Lah 328 (2). 
Both these cases however do nob in my 
opinion support him in the proposition 
that he has propounded. It has been held 
in the Bombay case that a Court in 
pursuance of a decree in the administra- 
tion suit is competent to direct oneof the 
parties to the suit to restore or hand 
over to the administrator or the receiver 
assets belonging to tbe estate in posses. 
sioQ of such party. 

I do not think that a debt, specially 
a debt which is disputed is governed by 
this rule. Tbe erpression 'asset' as used 
in the Bombay case in my opinion means 
property which has come in the hands of 
tbe representatives of the deceased as 
such either actually or by implicatiou and 
a disputed debt caunot be deemed to be 
an asset which has come in the hands of 
any person representing tbe estate. The 
second question relates to a house the 
title to which, it has been found, is in 
the name of Mohammad Din but it is 
claimed on behalf of tbe appellants, and 
this claim seems to be well founded, that 
the house was purchased by ^Iobammad 
Diu with tbe money of Mt. Rahmat 
Sultan. This claim is based specially on 
the fact that when there was a dispute 
as to the partition of the joint property 
between Mohammad Din and his father 
and tbe matter was referred to arbitra- 
tion Mohammad Din claimed that the 
house could not be partitioned as it be- 
longed to. his wife and it was on account 
of this claim that the house was excluded 
from partition. It is true that the learned 
District Judge has not given a definite 
finding that the bouse has been estab- 
lished to belong to Mt. Rahmat Sultan, 
but that seems to be his conclusion and 

m any oase I am of opinion that it has 
been established that tbe house belonged 
to Mt. Rahtnat Sultan. 

The view of the learned District Judge 
that the house could not be restored to 
the estate under the oiroumstauoes ex- 
cept on a suit to be brought for that pur- 
pose does not appear to be correct. The 
authorities cited above support the con- 
tention of the appellants that in a oase 
liksthe present the party in possession of 
the assets of the de ceased can be directed 

1. ilotibhai v. Nathabhai, 1921 Bom 187=62 I O 

24=45 Bom 1053=23 Bom L R 444. 

* ^Ts^l'o 335^^ 1932 lAh 328= 
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tohand the same overtotheadministrator 
or the receiver. It is however, claimed 
by the respondents that Mohammad Din 
after the purchase of the house etiected 
improvements to the same out of his own 
money and that before the house is han- 
ded over to the receiver they should be 
reimbursed in respect of the cost of such 
improvements. The appellants deny that 
there were any improvements effected, 
bob there has been no enquiry on this 
question in the Courts below. The reason 
is that it was not claimed by Mohammad 
Din that he had effected any improve- 
ments and the claim for the first time has 
been put forward by his legal representa- 
tives who on bis death were impleaded 
in this Court. Under these circumstan- 
ces, I do not think it is open to them to 
claim any compensation for any alleged 
improvements to the house. Accordingly 
I accept this appeal to this extent, that I 
direct that the house in dispute be ban. 
ded over by the* legal representatives of 
Mohammad Dio to the receiver to be ad- 
ministrated as part of the estate of 
Mt. Eahmat Sultan. The appeal is other- 
wise dismissed. As both parties have 
succeeded partially in this Court I leave 
them to bear their own costs, 

B. D./It.K. Order accordingly. 
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Bhide, J. 

Allah Bahhsh — Defendant — Appellant. 

V. 

Mt. Jiuan and another — Plaintiffs and 
others — Defendants — Respondents. 

Second Appeal No. 1375 of 1935, Deci- 
ded on 13bh December 1935. from decree 
of Dist. Jud^e, Dera Qhazi Khan, D/. 
25th April 1935. 

Part Performance — Sale*deed of a bouse 
not registered — Purchaser put in possession 
— Document could be admitted in evidence 
for collateral purposes — T. P. Act not appli* 
cable to Punjab — Doctrine of part per* 
formance is applicable to Punjab. 

Though the Transfer of Propertj Act is not 
io force in tbe Punjab, jet the doctrine of part 
performance has been held to be applicable in 
this province : 1934 Lah 751, Foil [P 3CS C 2] 
^Vbe^e a docuroent purporting to be a sale* 
deed of a house which should have been regis* 
terci but is not re:^istered. such document, if 
the person is put to possession of the proportv, 
can be admitted into evidence for a collateral 
purpose under the provisions of S- 53-A. T P. 
Act. [P 2G6:C 2] 

Arjan Dev Bagai — for Appollant- 

C. £/. Gulati~“ioT liespoodents. 


Judgment.— The plaintiff Mt. Jiwan 
sued in this case for possession of 27/36th, 
share of a certain house by partition! 
Allah Bakhsh, defendant 1, pleaded that 
he was in possession of the eastern half 
of the house by virtue of a sale made by 
-Ml, to whom tbe house originally belonged, 
lie alleged further that the western half 
was not in his possession but bad been 
sold to one Palia. The plaintiff, however, 
persisted in the allegation that Allah 
Bakhsh was in possession of the whole 
house and the suit was proceeded with on 
that basis. The learned Judge of the trial 
Court lield that the sale deed on which 
Allah Bakhsh, relied was inadmissible in 
evidence for want of registration as the 
property was worth more than Rs. 100. 
Tbe plaintiff was, therefore, granted a 
preliminary decree for possession by par- 
tition as prayed for. This decision was 
confirmed on appeal by the learned Dis. 
trict Judge. From this decision a second 
appeal has been preferred by -•^llah 
Bakhsh. 


It is urged on behalf of the appellant 
that tbe Courts below have erred in bold- 
iog that the sale-deed, dated 15tb Janu-j 
ary 192G, on which appellaut relied, was' 
inadmissible io evidence for want of re- 
gistration. It was contended that the' 
principle of part performance, laid down 
in S. 53- A, T. P. Act, was applicable in-' 
asmuch as the appellant had been put in 
possession of the house in pursuance of| 
tbe contract. Reliance was placed in 
support of this argument also on tbe pro- 
viso to S. 49. Registration Act, which 
was added in the year 1929. The Trans- 
fer of Property -\ct is not in force in^ 
this province but tbe doctrine of part' 
performance has been held to be appli- 
cable in this province : see 1934 Lah 751 
(l), which follows the Privy Council rul- 
ing reported as 42 Cal 801 (2). The' 
learned counsel for tbe respondents was' 
unable to give auy reason why the doc- 
trine of part performance should not be| 
held to be applicable to tbocircumstanceSj 
of the case. He merely pointed out that 
before tbe learned District Judge the 
learned counsel for the appellant bad 
only urged that the document was admis- 
sible for a collateral purpose. Tbe judg- 
ment of the learned District Judge is, 

1. Kaura R.ima v. Charoaulal, l'J34 Lah 751= 


164 I C loss. A , t> n 

2 M.iboined Mu?a v. Aghore Kumar. 1914 1 o 
27=23 I C 930=42 I A 1=42 Cal 801 (P 0). 
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however, very brief and I am not prepared 
to hold that the point now raised was 
not raised before bbo learned District 
Judge. Id fact it appears from the judg- 
ment of the learned trial Judge that the 
point had been raised even in the trial 
Court. I accept the appeal and setting 
aside the decrees of the Courts below, 
remand the case to the trial Court for 
receiving the sale deed relied upon by the 
appellant in evidence and decision on 
merits. Costs will follow final decision. 

B.d./r.K. Case remanded. 
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Bhide, J. 

(Firm) Eira Lal-Narain Das — De- 
cree-holder— Defendant — Appellant. 

V. 

Dharam Chand — Plaintiff and others 
— Defendants — Rsspondents. 

Second Appeal No. 1280 of 1935, De- 
cided on 19th December 1935, from de- 
cree of Diet. Judge, Jullundur, D/- 1st 
April 1935. 

Will— Attestation — Witnettes consenting 
to dispoiition by will can become attesting 
witnesses. 

Persons who have signed a document in 
token of their consent to the disposition evi- 
denced by a will can bo held to be attesting 
witnesses if all the conditions laid down in 
S. 63, Succession Act, are otherwise lulfilied : 
1921 Cal 208 and 1934 Cal 772, Applied ; 1927 
P 0 248, Bzpl. (P 367 C 2J 

N. L. Sadana and Nawal Kishore — 
for Appellant*. 

Indar Dev — for Respondents. 

Judgment-'The pedigree table of the 
parties may be brieffy stated : 




DHANI NATH 

1 


1. 

Raja^Ram 

Lachhman Das 

1 

1 

i 

“1 

Mohan 

Nand 

Lekh 

Lai 

Lai Raj 

Lharm Chand 
(Plaintiff) 

Ohand 

Lai 


There was a firm styled Dhani Nath. 
Raja Ram against whom a decree was 
obtained by another firm styled Hira Lal- 
Naraiu Das, In execution of the decree 
a shop was attached but an objection 
was raised by Dbarm Chand, plaintiff, 
that it was his sole, property by virtue of 
a will made by bis grandfather Raja Ram. 
The objection having been dismissed he 


instituted the present suit to establish, 
his title. One of the main issues in the 
case was whether the will on which tbo 
plaintiff based his title was genuine and 
duly proved. According to S. 63, Sue. 
cession Act, 1925, this will was required 
to be attested by two witnesses. The con- 
tention on behalf of the defendants was- 
that the necessary attestation was not 
proved. The learned District Judge has 
held that it was proved by the evidence 
of Nand Lai and Lekh Raj. The will was 
also held to be genuine in view of other 
facts and the plaintiff's suit was de- 
creed by the learned District Judge. It is 
from this decision that the present ap- 
peal has been preferred. 

The sole point argued before me was- 
whether the attestation of the will had. 
been proved iu accordance with law, It- 
was contended that the witnesses Nand 
Lai and Lekh Raj bad signed the will 
only in token of their consent to the dis- 
position of property made thereby and 
that in the circumstances they could not 
be considered to be attesting witnesses 
within the meaning of S. 63, Succession 
Act. In support of this contention reli- 
ance was placed on a ruling of their 
Lordships of the Privy Council reported, 
as 1927 P C 248 (1). .K somewhat similar- 
question arose in that case and it was 
held that the signatures of the sons to a 
will made by the father were in token of 
their consent and that they were not 
attesting witnesses. There were, however, 
other attesting witnesses in the case and 
the contention of the sons that they 
were only attesting witnesses was not ao. 
copied in view of all the circumstances. 

I do not think this ruling lays down that 
persons who have signed a document in 
token of their consent cannot be held to 
be attesting witnesses even if all the con- 
ditioDS laid down in S. 63, Succession 
Act. are otherwise fulfilled. It is not 
diputed that these conditions were ful. 
tilled in the present case and the more 
tact that the witnesses signed the docu- 
ment m token of their consent cannot, 
in my opinion, prevent their being looked 
upon as attesting witnesses also. It has 

MT Calcutta High Court in 

62 I C 97 (2), following two previous 
decisions of the same Court, that a scribe 
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may be held to be an attesting witness if 
the conditions as regards attestation are 
otherwise satisfied. In 1934 Cal 772 (3), 
it was held that if the conditions for a 
valid attestation under the Transfer of 
Property Act, are fulfilled, there is noth- 
ing in law to prevent a Sub-Registrar 
from being treated as an attesting wit- 
ness even though the signature of the 
Sub. Registrar might have been made 
merely to satisfy the requirements of the 
Registration Act. The present case ap- 
pears to me to stand on a similar footing. 
In my opinion the decision of the learned 
District Judge is correct. I dismiss the 
appeal with costs. 

An oral request was made for a certi- 
ficate to file an appeal under the Letters 
Patent. I grant the necessary certificate. 
b.d./r.K. Appeal dismissed. 

3, Neelima Bisu v. Jaharlal S^rkar, 1934 Cal 
772=151 I C 1003=61 Cal 525=38 OWN 
753. 
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Bhide, J. 

Muni Lai and olfters— ‘Judgment. deb- 
tors -”Appellants. 

V. 

Bari Doab Bank, Ltd., 3oshiarpur&nd 
others — Decree. holders — Respondents. 

Misc. First Appeal No. 1400 of 1935, 
Decided on 12th December 1935, from 
order of Sub-Judge. Ist Class. Hoshiarpur, 
D/- 20tb May 1935. 

Insolvency — Judgmenk-debtor declared 
insolvent during execution — Insolvent has no 
locus standi to appeal from order confirm- 
ing sale. 

A person wbo has been declared insolvent 
during execution proceedings has no locus 
standi to appeal under 0. 21, B. 90, Civil P. C. 
from an order confirming a sale: 1921 ifad 
402 and 1933 Mad 694, Dissent. [P 869 C 1, 2] 

Shaniair Chand and Shuja-ud-Din — 
for Appellants. 

Achhru Bam and Inder Deu— for Res- 
pondents. 

Judgment. — This is an appeal from 
an order confirming a sale in execution 
proceedings. A preliminary objection is 
raised that the appellants, who were 
declared insolvents during the sale pro- 
ceedings, have no locus standi to appeal. 
In support of this contention reliance 
was placed on 1928 Lab 675 (l) and 35 

1. Bbagavaa Das v. Amritear Kational Bank^, 
1923 Lah 075=111 I 0 432. 


I C 530 (2). The learned counsel for 
the appellants, on the other hand relied 
on 1921 Mad 402 (3) and 1933 Mad 694 
(4} in which a contrary view was taken. 
These rulings apparently proceed on the 
ground that although the property of the 
insolvent is vested in the Official Receiv. 
er, he still has a contingent interest in 
the sale, e.g., in the event of a surplus 
being available out of bis assets, after 
the debts are satisfied. This view seems 
to be opposed to the principle followed 
in a Full Bench decision of the Madras 
High Court, reported in 49 Mad 461 (5). 
That was a case under the Presidency 
Towns Insolvency Act and the question 
for consideration was whether an insol- 
vent was an ‘aggrieved’ person within the 
meaning of S. 8 of the Act, so as to 
entitle him to appeal. Although the 
word ‘aggrieved’ is not used in 0. 21, R, 
90. Civil P. C., the words ‘whoseinterests 
are affected by the sale,' are practically 
of the same import. In the Full Bench 
Madras case, certain English authorities 

were cited and it was observed: 

The iosolveut bas no legal ioterest but has 
merely a hopeorexpectatiou, and as James, L.J. 
polo ted out. the mischief of alloniDg a baokrupt, 
on the cootiogent chance of ultimately acquir- 
ing title to some surplus which might never be 
realized to interfere with and embarrass the 
administration of the estate, would be imme- 
asurable. 

With all respect to the learned Judges 
who have taken the contrary view, I must 
say that I see no good reason why this 
principle should not apply to a sale under 
O. 21. R. 90. Civil P. C. In the end 
it may be noted that during the sale 
proceedings the Official Receiver had 
apparently taken charge of the case and 
it was be who produced the evidence. 
He has, however, apparently not thought 
it fit to appeal. To allow the insolvent 
to appeal in such circumstances would 
be clearly anomalous. I uphold the 
preliminary objection and dismiss the 
appeal, but leave the parties to bear their 
costs in this appeal. 

B.d./r.K. Appeal dismissed^ 


2. Prayjl Kali v. Assa Jalal, 1916 Sind 20—35 
I C 530=10 Sind L R 68. 

8. Tatireddi v. R.amchandra Eao, 1921 Had 402 
=62 10 854. 

4. Swamiuatha Odayar v. Kalyanarama Ayyau- 
gar, 1983 Had 694=145 I C 855=65 H L J 


5. 


Hari Rao v. Official Assignee, Madras. 1926 
Mad 556=94 1 0 642=49 Mad 46l=50MLJ 
858 (F B). 
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Jai Lal, J. 

Shio Dial Bakhtaivar Lal — Judgnieot- 
ddbtors — Appellants. 

V, 

Kanga i Co, — Decree-holders — Res- 
pondents. 

Misc. First Appeal No. 1207 of 1935, 
Decided on 6th December 1935, from 
order of Senior Sab.Judge, Gurgaon, 
D/- 31st May 1935. 

(a) Execution- Transfer of decree— Certi^ 
ficate need not be signed by Judge who pass* 
ed it. ^ 

A certificate of transfer of a decree need not 
be signed by the Judge who passed it. 

[P 869 C 2] 

(b) Execution*— Order of payment made by 
Bombay High Court in favour of solicitor — 
Order made under R. 874 of rules made under 
S. 129, Civil P. C. — Such order can be exe* 
cuted asidecree. 

Section 129, Civil P. C., expressly authorizes 
the Bombay High Court to make rules to regulate 
its own procedure in the exercise of its original 
civil jurisdiction. A payment order under R. 874 
in favour of a solicitor when validly made can 
be executed as a decree. [P 870 C 1] 

C, Pandit, Shamair Chand and 
Prem Nath Bhardwaj— for Appellants, 

D. C, Italli~[oT Respondents. 

Judgment —The appellants Shiv Dial- 
Bakhtawar Mai Lal were parties to a suit 
wbioh was instituted in the Bombay High 
Court in esercise of its original jurisdic. 
tion. They engaged Messrs. Kanga and 
Co., Solicitors of Bombay, as their soli- 
citors in that suit. After the termination 
of the original suit in the Bombay High 
Court the solicitors made an application 
for their costs against their clients Shiv 
Dial-Bakhtawar Mai being taxed and for 
an order of payment thereof. A learned 
Judgeof the Court, after hearing both the 
parties, passed an order determining the 
amount due by the appellants to the res- 
pendents and made an order against the 
appellants for payment of the sum allow- 
ed by him on taxation. The solicitors 
obtained a certificate of transfer under 
Ss. 39 and 40, Civil P. 0., addressed to 
the District Judge of Hissar where appa- 
rently the appellants reside and have pro- 
perty. This certificate of non-satisfaction 
was sent by the District Judge to the 
Senior Subordinate Judge of Gurgaon. An 
objection was raised before the Senior 
Subordinate Judge that the order in ques- 
tion could not be executed as if it were a 
decree against the appellants. Two 
grounds for objection were stated in suo- 

1986 L/ 47 * 48 


port of this contention: one was that the 
order of payment made by the Bombay 
High Court was ultra vires and that the 
order transmitting the decree for execu. 
tion to the District Judge of Hissar had 
not been signed by a competent official. 
The Senior Subordinate Judge has decid- 
ed both these objections against the ap- 
pellants and has directed that the execu- 
tion of the order should proceed as if it 
were a decree and consequently this ap- 
peal has been presented in this Court. 
The order transferring the decree to the 
District Judge of Hissar for execution 
was signed by the Registrar of the Bom-' 
bay High Court. The contention of the' 
appellants seems to be that it should 
have been signed by the learned Judge 
who passed it. As this objection bas not 
been repeated before me, it is not neces- 
sary for me to decide it, but it is obvious 
that the objection has no force. The 
objection pressed before the Senior Subor- 
dinate Judge and repeated before me is 
that there is no jurisdiction in the Bom- 
bay High Court on a mere application by 
the solicitor to tax bis costs against his 
client and to make an order for their pay- 
ment by the latter to the former. But 
R. 874 of the rules framed by the Bombay 
High Court is quite clear on the subject. 
It provides that : 

Ad attorney, when be bas taxed bis bill of 
costs against bis client, may apply in Chambers 
on summons for an order against his client or 
the legal representatives of such olient for pay- 
\ ment of the sum allowed on taxation or such 
snm as may then remain dne. The Judge on 
heating the summons may make such order or 
refer the parties to a suit. Such order may be 
executed under 0. 31, Civil P. 0., as a decree for 
money. 

If this rule has been validly framed by 
the Bombay High Court, then it is obvi- 
ous that two results follow on an appli. 
cation being made by the attorney: the 
Judge either investigates the claim of the 
attorney and determines the amount that 
19 payable^ by the client or, if the Judge 
18 of opinion that for some reason he 
should not enter into an enquiry into 
the merits of the applioation, he may 
refer the attorney to a oivil suit: that is 
a matter entirely in the discretion of the 
Jadge, In the present case the learned 
Judge chose to follow the first alternative, 
that 19 to say to determine the amount 
due to the attorney and on such deter- 
mination' passed a payment order. The 
second result is that when a payment 
order is passed it has the force ofa deoxee 
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and can be osocuted as a decree. Tbe 
learned counsel for the appellants, how- 
ever, contends that no decree can be 
passed except in consequence of a suit, 
but this is an order which has the force 
of a decree and no decree has been passed. 
Moreover there is no provision in the 
Civil Procedure Code that no order 
which is capable of being executed as a 
decree can bo passed e-xcept in a suit or 
'on a suit instituted praying for such an 
order. The order in question was passed 
by tbe Pombay High Court in exercise of 
its original jurisdiction and S. 129, Civil 
P. C., expressly authorises that Court to 
make rules to regulate its own procedure 
in the exercise of its original civil juris- 
diction. It has not been shown by the 
appellants' counsel that there is anything 
in tbe Letters Patent of the Bombay 
High Court which is inconsistent with 
the rule in question. Tbe rule, therefore, 
has not been shown to be ultra vires. 
The order could be executed as if it were 
a decree; it was, therefore, open to tbe 
Bombay High Court either to execute it 
itself or to send it to another Court for 
execution under Ss. 39 and 40, CivilP. C., 
and this is the procedure that has been 
followed in tbe present case. In my opi* 
nion there is no force in this appeal and 
I dismiss it with costs. 

R.D./r.K. Appeal dismissed. 

A. I. R. 1936 Lahore 370 
Addison and Abdul Eashid, JJ. 

Abdullah and a«of/jcr— Judgment-deb- 
tors — Appellants. 

V. 

Narain Das — Decree-holder and others 
— Judgment-debtors — Eespondents. 

Letters Patent Appeal No. 101 of l93o, 
Decided on 21st November 1935, from 
order of Backet, J., D. - 6th June 1935. 

Punjab Tenancy Act (16 of 1887). S. 57— 
Occupancy rights under S. 6 or S. 8 — Usu- 
fructuary mortgage of such rights — Mort- 
gage rights cannot be attached and sold in 
execution. 

Where occapincy rights falling under S. 6 or 
S. 8 are mortgaged usufructuarily, the rights of 
the mortgagee in the occupancy tenancy are 
not liable to attachment and sale in execution 
of the decree. tP 371 C 1] 

Ghulam AIohy-ud-Din — for Appellants. 

a. L. Anand I — for Respondent 
(Decree-holder). 

Addison, J. — Narain Das in execution 
of bis decree, attached certain mortgage 
rights in an occupancy tenancy. The 
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appellants in this Letters Patent appeal 
objected to this attachment on various 
grounds I one of these was embodied in 
issue 5, can the occupancy rights in cer. 
tain held numbers which were mortgaged 
with Ladha Klian be attached and sold 
in this decree? Under what section of 
the Tenancy .\ct do these rights fall?" 
The finding was that tbe occupancy 
rights fell within S. G or S. 8, Tenancy 
Act, and that tbe mortgage of them was 
therefore exempt from attachment and 
sale in execution of a decree. Tbe decree- 
holder appealed and in para. 3 of the 
grounds of appeal urged that, although 
under S. 56, Tenancy Act occupancy 
rights under Ss. 6 and S were exempt, 
this exemption did not extend to the 
rights of the mortgagee in the occupancy 
rights. Tbe position was thus accepted, 
that tbe occupancy rights themselves 
fell within S. 6 or S. 8, Punjab Tenancy 
Act. The lower appellate Court held 
that, although the occupancy rights 
themselves were exempt as they fell 
either within S. 6 or S. 8, this exemption 
did not extend to the mortgage rights in 
those occupancy rights. There was a 
second appeal by the judgment-debtors 
to this Court, which was heard by a Sin- 
gle Judge. It was pointed out that S. 57, 
Punjab Tenancy Act, had been overlooked 
by the lower appellate Court. It is to 
the effect that : 

When a right of occupancy has been triDsferred 
by sale, gift or usufructuary mortgage to a per- 
son other than the landlord that person shall, 
in respect of the land in which the right sub- 
sists, have tbe same rights and be subject to 
tbe same liabilities, as the tenant to whom be- 
fore the transfer the right belonged had and 
was subject to. 

The appeal was therefore remanded for 
a finding as to whether Ladha or Abdula 
held a usufructuary mortgage of the occu- 
pancy tenancy, as if that was so. S. 57 
provided tbe same exemption to such a 
mortgagee as S. 56 gave to the occupancy 
tenant. After the remand the appeal 
came before another Judge who held that 
the mortgages were usufructuary, bat 
weut on to observe that there was noth- 
ing, so far as he could see, to show that 
the occupancy rights had not been origi- 
nally acquired under S. 5 of tbe Act. On 
this ground therefore he dismissed the 
appeal of the judgment-debtors. who have 
preferred this Letters Patent appeal. 
From what has already been said, it is 
clear that the executing Court held that 
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the occupaucy rights fell within S. 6 or 
S. S and there was no ground of appeal 
taken to the lower appellate Court by 
the decree-holder against that finding. 
The lower appellate Court endorsed that 
finding, but held that, although the occu. 
pancy rights themselves would have been 
exempt from attachment, yet the rights 
of the mortgagees wore not exempt. On 
the finding therefore that the mortgages 
I a re usufructuary the appeal should have 
been accepted by reason of the provisions 
of S. 57, Punjab Tenancy Act. We ac^ 
cordingly accept the appeal with costs 
throughout, set aside the decision of the 
Single Judge of this Court and tho lower 
appellate Court and restore the finding of 
the executing Court as regards the mort* 
gage rights in the occupancy tenancy in 
question, to the effect that they are not 
liable to attachment and sale in execution 
of the decree. 

K.S./r.k, Appeal accepted. 

A. I. R. 1936 Lahore 371 

Bhide and Currie, JJ. 

Bula Singh and others— 'PhintiSs— 
Appellants. 

V. 

Gurmukh Singh and another— 
dants — Bespondents. 

Second Appeal No. 2172 of 1934, Deci. 
ded on 1st November 1935, from decree 
ofDist. Judge, Sialkot, D/- 10th August 

Cu»tDm (Punj»b)— Adoption— Chim» J.ts 

of Village Gojra-Adoplion of daughfer'a <on 

collaterals of third degree it 

Among Chima Jatsof Tillage Goira in the 
Daska tabsil, the adoption o( a danjhter’s son 
m the presence of collaterals of tho third degree 
IS lOTalid ; oO P B 1893 and 69 P i? 1907, Bef. 

ir nr . ■ [P 378 0 1,2] 

i!/. C. Makajan and J. R. Agnikotri-- 
for Appellants, 

Shabir Ahmad for L. Saunders and L. 
Saunders for fiespondente. 

Currie, J. The sola point arising for 
deoiswn m the present second appeal is 
whether among Ohima Jats of Goira 

Tahsil Daska, District Sialkofc. the adop’ 

tion of a daughter’s son in the presence 
of collaterals of the third degree is vaUd 
liy a registered deed dated 19th May, 1927 
Makhan Smgh adopted his daughter’s son 
Gurmukh Singh. On 12th May 1933 the 
collaterals of the third degree instituted 
a suit for a declaration to the effect that 
the adoption was not valid. The trial 
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Court decreed the suit, bub on appeal the 
learned Additional District Judge reversed 
his decision. He however granted a certi- 
ficate for second appeal on the point of 
custom. In reaching his decision the 
learned Additional District Judge ex- 
pressed the opinion that there is nothing 
in the entries of the riwaj-i-ams which 
would go to show that the adoption of a 
daughter’s son by Chima Jats of the Daska 
tahsil is not sanctioned by custom He 
further held that the evidence on the 
record wassufficient to establish that the 
adoption of a daughter’s son was valid 
presence of collaterals. Mr. 
.lebr Chand Mahajan, in opening the case 
for the appellants, referred to the im- 
portant Full Bench ruling 50 P R 1893 
(IJ. m which Sir Meredyth Plowden exa- 
mined the whole position regarding adop- 
tiop ID this Province. The learned Senior 

Judge remarked, at p. 233 • 

In therefore that we arc fully warranted 

apart that when a sonless man in any land 

M«rts® ">'®^«'=° 8 Dj 6 esa power to^adopt, 

competent to adopt a 
danghter s son or other non-agnate in nresani'n 
of near agnates, irrespective of their assent the. 

should be such as to throw the burden of proof 

He further pointed out that except in 
ondogamous tribes there is a general pre“ 
ludicB gainst the adoption ofa daughter’s 
son. This ruling dealt with the question 
o onus m such cases on a wide provin- 

Juliunrur nw -T confined to the 
JuUundur Distnct as the learned Addi 

tional pJstnct Judge seems to have 

J ® ^ost some 

of Its force m view of the subseouant 

Oounoil, hying down the principle that 
the r.w«,...ani is entitled to greet wehht 

hy oi thn°° “■> 

enstom n ? "P “ 

Xibio “ '0^ 

1^1 n“ dSr 

irNrcry^rt.raL^\“%- 

Pl ^ea en the file, but its provisinn. 

1. Ralla V. Budha, (1893) 50 P R I 893 . 
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this subject are quoted as foUo\TS ia 50 
P R 1893 (1) at p. 229 : 

In Sialkot, according totbe Riwaj-i-amfwhicli 
ha' been digested bv Munsbi Amin Cband, 
and a translation of the Digest made by Jlr. 
Roe), some gots and tribes allow daughter’s and 
sister’s sons to be adopted, but many do not ; 
and in all a brother's son has at least a prior 
claim, whether or nbt it amounts to a right. 

In the two subsequent riwaj-i-ams 
there was no diflerence in the language 
of Question 71 which ran as follows : 

Is there any rule by which it is required that 
the person adopted should be rel.ated to the 
person adopting ? If so, what relatives may be 
adopted? Is any preference rejuired to beshown 
to particular relatives ? If so, enumerate them 
in order of preference. Is it necessary that the 
adopted son and his adoptive father should be 
(1) of the same caste or tribe. i(2) of the same 
got. 

In 1895 the answer was : 

Varying answers were given by the different 
tribes, but they all agroe that an adoption must 
be tcilhin the clan from the near collaterals. 
Failing them in the third degree, a daughter’s 
son can be adopted, and in his absence one of 
the agnates up to the third degree in the 
descending line. All tribes ol the Daska tahsil, 
say that tn default of collaterals a daughter’s 
son can also be adopted without any regard be- 
ing had to the clan. 

In 1916 the answer ran : 

An agnate or a daughter’s son or daughter's 
grandson or sister’s son or sister's grandson 
may be adopted but near agnates have pre- 
ferential claim as compared tcilh the descen- 
dants of daughters or sisters. A great many 
Jats and Rajputs deny that a sister’s or 
daughter’s son can be adopted in the presence 
of any collaterals. Among Arains, Awans and 
Kakkezais a daughter’s son can be adopted even 
in the presence of a brother’s son- The adopted 
son need not necessarily be of the same tribe or 
got. 

From these answers, especially the por- 
tioDS in italics it is clear that according 
to the riwaj-i-am collaterals of the third 
degree are preferred to a daughter's son. 
Thus the onus should have been placed 
on the daughter's son to prove that by 
custom his adoption was valid. Actually 
the trial Court placed the ouus of the 
issue on the plaintiffs, though in the 
course of bis judgment the learned Sub- 
Judge apparently shifted the onus as he 
remarked that 

Tho evidence adduced by the defendant is not 
sufficient to establish a custom by which adop- 
tion of a daughter’s son is recognised among 
Ohima Jats of Gojra. 

The learned Additional District Judge 
rightly remarked : 

Both parties led their evidence on the point 
and there is sufficient material on the record 
to warrant the decision of the point involved 
without prejudice to the parlies. 


To turn now to the evidence on the 
record, Mr. Mahajan has placed no ra. 
liancd on the oral evidence produced on 
behalf of tho plaintiffs. He pointed out, 
and I think correctly, that the instances 
cited in the 1916 riwaj-i-am show con- 
siderable diversity and argued that it 
would be unsafe to rely on the instances 
from other tahsils except where they 
related to Cbima Jats. Fifteen instances 
were cited in the riwaj-i-am from the 
Daska Tahsil. No 1 was a case reported 
in 69 P R 1907 (2), in which It was held 
that among Sekbu Jats of the Daska 
tahsil no such custom had been estab- 
lished. The adoption of a daughter's son 
was set aside in No. 3, (Dhariwal Jats of 
Sambarilal), and No. 7 (Jats of Mauza 
Bhopalwala). On the other hand such 
an adoption was upheld in Nos. 5 (Bhalola 
Jats), 6 (Jats of Ghazipur), 11 (Jats of 
Dhuleka) and 14 (Jat Sabi of Daska). The 
other instances are not strictly relevant. 
To turn now to the instances cited in 
the present case; Ex. P.3 is a decision of 
the Sub-Judge, dated Ist June 1904 in 
which a Cbima Jat of village Amaotra, 
Tahsil Daska, adopted his daughter's son, 
a Virk, and the adoption was set aside. 
Ex. P-4 is a decision of the Divisional 
Judge, dated 16tb April 1906, relating to 
parties of the same village in which the 
adoption of a daughter’s son was set aside. 
In that case counsel admitted that be 
was unable to argue that among Chima 
Jats the adoption of a daughter’s son was 
valid in the presence of near collaterals. 
Ex. P.5 is a decision of the Divisional 
Judge, dated 25th January 1894, relat- 
ing to this very village. This was the 
decision in appeal from Ex. D-9, a deci- 
sion of the District Judge (old style), 
dated 11th September 1893, the learned 
Additional District Judge being in error 
in stating that the decision given m 
Ex. P.6 was upset on appeal by the deci- 
sion given in Ex. D-9. The position 
is exactly the reverse. The decision in 
Ex D-9 was upset in appeal by the 
Divisional Judge in Ex. P-5 in which 
it was held that the instances cited were 
insufficient to prove that the adoption 
was valid. The oral evidence shows that 
the parties in this case were Cbimas. The 
decision of the Divisional Judge was given 
after remand for further e nquiry. The de- 

2. Mahomed Din v. Jawahlr, (1007) 69 P B 
1007=170 P L B 1908. 
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eisioD abov0clfced,69PR19O7.(2) related 
to Sekba Jats and is only of importance 
in So far as it bolds that the riwaj-i-am 
of 1865, in which the answer was to the 
effect that in the absence of sons a 
brothers son and in his absence a 
daughter or sister’s son could be adopted, 
had been superseded by the riwaj-i-am 
of 1893, as in that, all tribes of thejDaska 
tahsil stated that it is only in default of 
collaterals that a daughter's son can bo 
adopted. 

Of the instances in support of the 
custom, Es. D.3 is a decision of the 
Extra -Assistant Commissioner, dated 
8th March 1880, a case among Ghima 
Jatsoftbis village which was decided in 
accordance with the custom as stated in 
the riwaj-i-am of 1865. In that case it 
was admitted by the plaintiff that if 
the adoption was established he had no 
waim, Ex. D.4 is the decision of the 
Judge, dated 25th January 
lo95. The parties were Muhammadan 
Chimas of village Bbopalwala and the 
person adopted was the sister’s son who 
was married to the adoptive father’s 
daughter and was a Khandamad. This 
instance is therefore of no value. Ex. D-5 

I»ivisioDal Judge, dated 
28th May 1913, was a case of gift made 
for services rendered among Bajwa Jats. 
and IS of no help Ex. D.6. a decision of 

the Divisional Judge, dated 2od May 1911 
related to Walana Mahomedan Jats of 
village Walana in the Sialkot Tahsil. 
Jix. D.7, another decision of the Divi. 
Sional Judge, dated 3rd April 1914 re 

iif I? Mabomedan Jats of Tahsil 
Sialkot. Neither of these instances is 
therefore m point, as they come from 
other Tahsils. apart from the fact that 
the parties were Mahomedans. Ex D 8 

Divisional Judge! 
dated ISth April 1913 dealt with Awans 
of a village in the Sialkot Tahsil and is 
entirely irrelevant. 

For the respondents Mr. Shabir Ahmad, 
suggested that the answers given in the 
riwaj-i-am merely indicated that pte 
ference should be given to near collaterals 
and did not prohibit the adoption of the 
daughters son in the presence of near 
collaterals. There is nothing however 
to support that view in any of the deci. 
sions which have been cited above. Oon- 
jSideriDg the evidence as a whole, I think 

been 

.established that among Chima Jats of 


village Gojra in the Daska tahsil, the 
adoption of a daughter's son in the pre- 
sence of collaterals of the third degree is 
invalid. I would therefore accept the 
appeal with costs and restore the decree 
of the trial Court with costs throughout. 
Bhide. J.— I agree. 
b.d./r.k. Appeal alloiced. 

A. I. R. 1936 Lahore 373 
-Addison and .Abduii Rashid, JJ. 
Umar Hayat — Defendant — Appellant. 

V. 

Nazar Muhammad and others — Plain- 
tiffs — Respondents. 

Second Appeal No. 944 of 1935, Decid- 
ed on 6th January 1936, from decree of 
Dist. Judge, Sargodha, D/- 19th February 
1935. 

Custom (Punjab) — Succession— Nekokara 
Quresbis of Jbang District^Sisler succeed* 
ing brother is succeeded by her sons and not 
by her husband— Self'acquired property of 
sister Husband succeeds in absence of sons, 

Amongst NekokaraQnreshis of Jbang District, 
where a sister succeeds her brother she is sac* 
ceeded by her sons, but if there are no sons hec 
husband does not succeed. If, however, the 
land in question is the self acquired property of 
the sister her husband would succeed in the ab- 
sence of sons. (P 874 0 1] 

Nand Lai and Bhagicat Dayaf*“fot 
Appellant. 

Ackkrii Ram — for Respondents. 

Addison, J. The sole question in this 
second appeal is whether the husband of 
Mb. Nnr Bibi, deceased, who succeeded 
after the death of her mother to the land, 
the last male holder of which was her 
brother, is the heir to that land or whe- 
ther the collaterals are. The parties are 
Nekokara Qureshls of Jbang district and 
follow custom. The latest riwaj-i-am of 
that district was prepared in 1929 and 

A questions are Nos. 74. 76 

and 79. According to question No. 76 
when a woman dies holding property in 
her own right, her sons will 6rst inherit 
«, but If there are no sons, then her hus- 
band succeeds and after him daughters. 
Ihis question corresponded to question 
^ 0 . in the former riwaj-i-am whore it 
was clearly brought out what the mean- 
ing of holding property in her own right’ 
namoly, holding property which was 

her own aelf.acquisition. It seems clear 

that in the new question and answer No. 76 
holding property in her own right’ 
means that. Further it is stated in an- 
swer to question No. 79 that sisters have 
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ihe same as uomarried daughters 

till their marriage as laid down in the 
answer to question Ko. 39. It is added 
that in cases when inheritance devolves 
on sisters, sister’s sons would succeed 
to their mothers’ shares in the absenceof 
their mothers, hut the husband of a sister 
iis not entitled to succeed in any case. It 
jis obvious from a consideration of the 
answers to these two questions that 
|whcre a sister succeeds her brother she is 
jsucceoded by her sons, but if there are no 
sons, as in the present case, her husband 
docs not succeed. If, however, the land 
in question is the self-acquired property 
|of the sister her husband would succeed 
in the absence of sons. In this case it 
was not her solf-acquired property. The 
decision of the District Judge is therefore 
correct and wo dismiss the appeal, but 
make no order as to costs in this Court. 

B.D./r.K. Appeal dismissed. 

A. I. R 1936 Lahore 374 

Sale. J. 

Sita Earn — Defendant — Appellant. 

V. 

Uarbans Lai — Plaintiff and anothei — 
Defendant — Respondents. 

Second Appeal No. 301 of 1935, De- 
cided on 24th July 1935, from decree of 
Dist, Judge, Rawalpindi, D'- 8tb Novem- 
ber 1934. 

Arbitration— S. 89, Civil P. C., coven all 
references to arbitration*- Words “by any 
other law for the time being in force" in 
S. 89 cannot cover O. 23. R 3— Court super- 
seding arbitration— Course left open is to 
proceed under Scb. 2. Para. 8. 

Section 89, Civil 1*. C , covers all references 
to arbitration, whether the reference is or is 
not made without tbc intervention of the 
Court, and whether an aw.ard docs or docs not 
follow and it says that they shall be governed 
by the provisions of Scb. 2, Civil P. C. The 
words in S. fiO, Civil P. C. , ‘‘by any other law 
for the time being in force" must refer to some 
law extraneous to the Civil Procedure Code and 
cannot be legitimately held tocovor 0. 23, R. S. 
Once S. 89, Civil P. C., is held to apply, no re- 
liance can bo placed for any purpose on 0. 23, 
R. 3, Civil 1’ C. The only remedy left is either 
to proceed with the arbitration or if the Court 
has superseded the arbitration, to proceed with 
the bo-arlng of the appeal on the merits as ro- 
•luircd by Para. 8 of Scb. 2. read with Para. 19: 
1921 /.all 232. i'o«. [P 375 C 1, 2] 

Tlarnam Sinrjh — for Appellant. 

Badri Das — for Respondents. 

Judgment. — On 23rd March 1931 
IlarbauB Lai instituted a suit for vendi- 
lioti of accounts against Sita Ram and 
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Thakur Singh. The trial Court treated 
it as a suit for rendition of accounts in a 
dissolved partnership, but for certain 
reasons which are not material to this 
appeal dismissing the suit with costs. 
Harbans Lai then appealed to the Dis- 
trict Judge. During the pendency of the 
appeal the partiesobtained an order from 
the District Judge adjourning the hearing 
for compromise. On 3rd July 1934, a 
written agreement was presented to the 
Court to refer the question in dispute 
(which was described as a matter of ac- 
counts) to the arbitration of two persons, 
Sita Ram and Ramji Lai. The District 
Judge made the necessary order of refer- 
ence, but on l9th October passed a formal 
order superseding the reference to arbi- 
tration and decided to deal with the ap- 
peal on its merits. At the same time, 
counsel for Harbans Lai presented an 
application that the document Ex. A 
dated 5th June 1934, and presented on 
3rd July 1934, which purported to be a 
reference to arbitration, was in reality a 
compromise and should be treated as an 
adjustment of the suit under 0. 23, R. 3, 
Civil P. C. The District Judge has ac- 
cepted this argument and has held that 
the document Ex. A is in fact a compro- 
mise andavirtual admission by Sita Ram, 
defendant, of the major portion of the 
plaintiff's claim against him. In pursu- 
ance of this compromise, he dismissed 
from the suit Thakar Singh (a contesting 
party who had throughout denied that be 
was a member of the partnership), and 
bolding that the only matter remaining 
was a settlement of accounts of Sita Ram 
granted the plaintiff a preliminary decree 
for rendition of accounts for the period 
1st January 1924 to SOtb June 1929, and 
remanded the case to the lower Court 
for a final decree to be passed. From this 
decision Sita Ram has preferred a second 
appeal to this Court. 

There is no finding in the District 
Judge’s judgment or elsewhere of the res- 
pective shares of Harbans Lai and Sita 
Ram. It may be mentioned here that 
the document Ex. A is also silent os to 
the question of shares: and one of the 
grounds of appeal by the appellant is 
that the District Judge should not have 
passed the preliminary decree without 
deciding the respective shares of the par- 
ties. In the case of the parties as repre- 
seated before me in second appeal, the 
shares of the parties are disputed and it 
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appears to mo that tov this reason uloneit 
would be difficult to maintain the judg- 
ment of the District Judge as it stands. 
But it is unnecessary to consider this 
matter asjn my view, the District Judge s 
order must be set aside on the ground 
that the matter in dispute having been 
referred by the District Judge to arbitra- 
tion, the case is governed by S. 89. Civil 
P. C., and this section, as interpreted by 
this High Court, precludes the parties 
from invoking the provisions of 0. 23, 
E. 3. It appears that this aspect of the 
^se was not brought to the notice of the 
Distinct Judge, but this is, of course, no 
reason why it should not be raised for 
the 6rst time in second appeal. S. 89, 
Civil P. C., lays down that save in so far 
AS IS otherwise provided by the Indian 
.■^bitration Act or by any other law for 
the time being in force, all references to 
arbitration shall be governed by the 
provisions contained in Sch. 2. The 
material words are “or by any other law 
for the time being in force.” There is a 
Jyergence of opinion amongst the various 
Aigb Courts as to whether these words 
do or do not include the Civil Procedure 
Code itself, but a Division Bench of this 
mgh Court has ruled in 67 I C 123 (l) 
that these words refer to some law extra.’ 
neons to the Civil Procedure Code and can. 
T>° o legitimately held to cover 0. 23. 

d. It IS true that this authority isnot on 
Rll fours with the present case because it 

in which the parties 
without the intervention of the Court 
referred a dispute during the pendency of 

an appeal to the decision of an arbitrator 
who gave an award. 

In the present case the Court was 
asked to intervene since a written agree 
meat was presented to the Court on 3rd 
July 1934, asking for a reference to an 
pbitrafcor. Moreover, there was no award 
m the present case. Counsel for the res 
pondent urges that in these circumstances 
the ruling has no application, and that 
iuQ veal point in iesuo in 67 I C 123 (l) 
was the applicability of 0. 23, E. 3, Civil 
P. 0., to a case where there had been an 
award, to which the parties had consent- 
ed. It IS apparent however that the 
ratio decidendi in that case applies 
equally to the circumstances of the nre 
I sent case. S. 69, Civil P. Q,, cover s all 
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references to arbitration, whether the 
reference is or is not made without the 
intervention of the Court, and whether; 
an award does or does not follow andl 
says that they shall be governed by the 
provisions of Sch. 2, Civil P. C. Clearly 
therefore the reasoning in G7 I C 123 (l),' 
will apply to any case in which there has 
been a reference to arbitration. The 
Division Bench held that the words in 
S. 89, Civil P. C., “by any other law foti 
the time being in force" must refer to' 
some law extraneous to the Civil Proce.' 
dure Code and cannot belegitimatelyheld 
to cover 0. 23, R. 3, in other words that 
once S. 89, Civil P. C.. is held to apply, 
no reliance can be placed foranj' purpose 
on O. 23. R. 3. Civil P. C. 

The only remedy left is either to pro-! 
ceed with the arbitration or, if, as in this 
case, the District Judge has superseded 
the arbitration, to proceed with the hear- 
ing of the appeal on the naerits as re- 
quired by Para. 8 of Sch. 2 read with 
Para. 19. No authority of this Court has 
been brought to my notice which takes a 
contrary view of bolds that 0. 23, E. 3, 
can be invoked in a case governed bv 
S. 89, Civil P. C. Mr. Badri Das has at- 
tempted to avoid the diflBculty by urging 
that there was no proper agreement to 
refer to arbitration and that therefore 
the case is not governed by S. 89. It is 
true that the document Ex. A does not 
specifically refer to matters previously in 
dispute and purports to limit the dispute 
to the mere taking of accounts as between 
Harbans Lal and Sita Earn for a definite 
period ; nevertheless, inasmuch as the 
Lourt was asked to refer the question of 
the settlement of accounts as between the 
parties for this period (which is after all 
the ossential point in dispute in this case) 
to a decision by arbitration. I must take 
the document Ex. A to be a reference to 

1 meaning of S. 89. 

I must hold therefore that 

i.r, fk ^ ^rom invok. 

mg fche proysions of 0. 28. E. 3. Civil 

and that the District Judge was 
■wrong in holding that there has been any 
adjustment between the parties either 
wholly or in part. I therefore accept the 
appeal, set aside the louver Court s order 
and remand the case to the lower appel. 
late Court for a decision of the appeal on 

on^‘ ■ f '“ k- succeeded 

on a point which was not agitated before 

the lower Court I leave the parties fo 
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bear their own costs. Court-fee on ap- 
peal to be refunded. 

B.D. R.K. Appeal allowed. 

A. I, R. 1936 Lahore 376 

Jai Lal, J. 

(Lala) Piara Lal (Pam) — Decree- 
holder — Appellant. 

V. 

-liHir Chand and others — .Judgment- 
debtors — Respondents. 

Misc. First Appeal No. 1292 of 1935, 
Decided on 22nd November 1935, from 
order of Dist. Judge, Mianwali, D;- 21st 
June 1935. 

Insolvency — Generally Court should not take 
action under S. 4, Provincial Insolvency Act, 
after property it sold — Minor adjudged insol* 
vent--Such order is illegal — Minor unable to 
take proceedings due to minority — In such 
case Court can take action under S. 4. 

Section 4, Provincial Insolvency .\ct, itself 
does not say anything as to the stage up to 
which the Court is competent to take proceed- 
ings under S. 4, but under sub-s. (2), the in- 
tention of the Legislature seems to be that the 
Insolvency Judge should not take action under 
S. 4 after the property has been sold. That 
should be the ordinary practice and a conve- 
nient practice but where a minor is adjudicated 
an insolvent and the order has been found to 
be illegal, and whore the property was taken 
possession of by the Official Receiver and even 
when it was sold the minor could not raise any 
objection under 8. 4 and owing to his minority 
be could not contest the validity of the order 
adjudicating him an insolvent, S. 4 is wide 
enough to cover the case as it is the duty of 
the insolvency Judge to do justice between the 
parties and to restore to the person his pro- 
perty which has been seized under an illegal 
order ; specially when the order has been can- 
celled by the Judge. [P 376 C 2 ; P 377 C 1] 

Alehr Chand Mahajan — for .Appellaot- 

Badri Das — for Respondents. 

Judgment. — This 6rni Daulat Ram- 
Udai Bban was adjudicated insolvent. 
The appellant Piara Ram was a partner 
of the firm but was a minor at the time 
of the order of adjudication. The whole 
property of the insolvents, that is to say 
of the firm constituted by the two part- 
ners including Piara Ram, was taken pos- 
session of by the Ollicial Receiver and 
sold on 3rd June 1930 when Piara Ram 
was still a minor. Possession, however, 
was not given to the auction purchasers 
for more than four years. Consequently 
they made an application on 16th August 
1934 to be put in possession of the pro- 
perty purchased by them from the Offi- 
cial Receiver. This application was made 
to the Insolvency Judge. To this applica- 
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tioQ objection was raised by Piara Ram. 
Piara Ram also made an application on 
26th November 1934, alleging that he 
being a minor had been illegally adjudi- 
cated an insolvent. 

Tlie learned District Judge has held that 
Piara Ram was adjudicated an insolvent 
illegally and that it must be assumed 
that no order adjudicating him an insol- 
vent exists. The question now arises what 
should happen to the property, if any, 
of Piara Ram which has been sold by 
the Official Receiver but possession 
whereof has not yet been given to the 
purchasers. The learned District Judge 
has decided that Piara Ram should se- 
cure a decision of this question by insti- 
tuting a civil suit. He does not appear to 
have decided that the case is not covered 
by S. 4 or that in exercise of bis dis- 
cretion he would not adjudicate in the 
matter under S. 4, Provincial Insolvency 
Act. It is contended by Mr. Mebr Chand 
Mabajan on behalf of the appellant that 
having regard to the fact that the Court 
has found that the order adjudicating 
Piara Ram an insolvent is illegal and in 
view of bis minority at the time of the 
adjudication order and also at the time 
of the sale of the property, it is unfair 
that he should be driven to a civil suit 
to get possession of his property, if any, 
from the Oflicial Receiver. Mr. Badri Das 
on the other hand contends that under 
the Hindu law the property of Piara 
Bam vests in the receiver and is sale- 
able by him and therefore the appellant 
has no right to any relief in these pro- 
ceedings. That however is a matter to 
which the attention of the learned Dis- 
trict Judge does not seem to have been 
invited and I am therefore unable to 
decide it at this stage. 

The other contention of Mr. Badri 
Das is that S. 4, Provincial Insolvency 
Act, does not empower the Insolvency 
Judge to adjudicate upon the rights of 
persons concerned after the sale of the 
property by the Official Receiver. The 
section itself does not say anything as to 
the stage up to which the Court is com- 
petent to take proceedings under S. 4, 
but sub-s. (2) is relied upon by Mr. Badn, 
Das in support of bis contention that tbe'i 
intention of the Legislature was that the 
Insolvency Judge should not take actionl 
under S. 4 after the property has been 
sold. That perhaps should be the ordi- 
nary practice, and a convenient practice, 
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but the facts of this case are peculiar. 
This is nob a case in which a valid order 
of adjudicafcioo has been passed and a 
third person, who is interested in the 
property taken possession of by the OQi* 
cial Receiver, has slept over bis right. 
Here a minor was adjudicated an insol- 
vent and the order has been found to be 
illegal. When the property was taken 
possession of by the OtBcial Receiver and 
even when it was sold ho could not raise 
any objection under S. 4, and owing to 
his minority he could not contest the 
validity of the order adjudicating him an 
insolvent, It may be that after attaining 
majority he did nob promptly go to the 
|C;:urt asking for the cancellation of the 
order adjudicating him an insolvent, but 
that by itself does not imply that be is 
not entitled to the relief, which he 
would otherwise be entitled to, if he can 
establish that any property which be- 
long to him, and which could not there- 
for© vest io the Official Receiver has 
been illegally sold by him. I consider 
•that S. 4 is wide enough to cover a case 
'I^e the present, and in any case it would 
be the duty of the Insolvency Judge to 
do justice between the parties and to 
restore to the person his property which 
has been seized under an illegal order : 
specially when the order has been can- 
celled by the Judge 

I accept this appeal and send the case 
back to the learned District Judge with 
directions to bold an enquiry whether 
any property belonging to the appellant 
i'lara Ram, or any interest in any pro- 
perty which vests in PiaraRam. has been 
taken possession of by the receiver and 
has been disposed of by him, and, if it 
IS poMible to make restitution of the 
same to the minor in these proceedings 
to do so. This order also is in the into.’ 
rest of the auction purchasers because, if 
lb 18 found afterwards that the property 
has been sold to them which did not 

m the Receiver they may run the 
risk of being deprived of that property 
m subsequent proceedings without a 
chance of refund of their money in suoh 
proceedings The order therefore that 
I have passed is m the interests of all 
concerned. I return the case to the Dis 
trict Judge. Costs will abide the result. 
B.d./r.k. Case remanded. 


Lahore 377 


Sateam Das v. Sadhd Singh (Jai Lai, J.) 

A. I. R. 1936 Lahore 377 
Jai Lal, J. 

Salravi Das — Defendant— retitioi.er, 


« » 

Sadhu Singh — Plaintiff and ethers — 
Defendants — Respondents. 

Civil Revn. No. 389 of 193o. Decided 
on iOth December 1935, from decree of 
Sm. C. Judge, Jhang, D,'- 23th i'eb- 
ruary 1935. 

Provincial Small Cause Courts Act M887), 


Art. 8 — Co-$h&rers transferring right to re- 
cover rent— Transferee bringing suit against 
other co-sharer for recovery of rent realizect 
by him -Such suit is maintainable in Small 
Cause Court. 

Spme of the co-propriakors of land transferred 
their right to recover iheir share of rent from 
the tenants to the plainlifi. The plaintiff 
brought a suit against the non- transferor co- 
pioprietor to recover the share of rent trans- 
ferred to him; 

Held, that exception in Art. 8 did not applv be- 
cause the defendant was not a tenant of trans- 
wror and the suit was not for arrears of rent 
The suit was not excepted by Art. SI because 
the action was not a claim for immoveable 
properly. The expression ‘‘belonging to the 
plaintiff- as used in Art. 81, applies to immove- 
able property and not to profits. So the suit in 
the Small Cause Court was maintainnble. 

^ [PSTSCll 

(janesh Datta— lor Petitioner. 

i^am Chand iI<inchanda~loi Respoo- 
dent (Plaintiff). 

Order. This is a petition for re- 
vision of a decree passed by the Judge, 
bmall Cause Court, Jhang. The only 
ground raised is that the suit was not 
cognizable by a Small Cause Court. The 
objection was raised before the trial 
Judge but was overruled and a decree 
passed subsequeutly. The facts, as alleged 
by the plaiatiff.respondent, are these: 
Sunder Singh. Kirpal Singh and Sat Ram 
Das were co-owners of land which was 
under the cultivation of tenants who 
paid rent to the landlords. Sunder Singh 
and Kirpal Singh transferred their right 
to recover their share of rent from the 
tenants to Sardar Singh and Sardar Singh 
transferred the same right to Sadhu 
SiDgh. Sadhu Singh then instituted a 
suit against Sat Ram Das for a decree 
tor the amount alleged to be due to him 
on account of Sunder Singh and Kirpal 
toingh 8 share in the produce of the land 
recovered by Snt Ram Das from the ten- 
ants of the land. The plea of Sat Ram 
^as, defendant, appears to be that Sunder 
Singh and Kirpal Singh had no share in 
the land. The learned Judge, Small Cause 
L-ourt, has decreed the suit. 
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Tlio niiestion is whether such a suit is 
cogni/ahle by a Small Cause Court. The 
learned counsel for the petitioner relies 
upon two articles of the Provincial Small 
Cause Courts .\ct in support of bis conten- 
tion that the suit is excepted from the 
jurisdiction of a Small Cause Court, Art. 8, 
which excepts a suit for the recovery of 
i'cnt, and Art. 31, which excepts a suit 
for the protits of immoveable property 
belonging to the plaintiff which have 
been wrongfully received by the defen- 
dant. It is obvious that the suit is not 
for the recovery of rent because Sat Ram 
Das is not the tenant of Sunder Singh 
and Kirpal Singh. He is, according to 
the allegation of the plaintiff and the 
finding of the trial Judge, a co-sharer in 
the land. It is not also a suit such as is 
mentioned in Art. 31 because the plain- 
tiff does not claim the immoveable 'pro- 
perty in dispute. He is only a transferee 
'of the right to recover the share of the 
income of the property of Sunder Singh 
and Kirpal Singh. I think the expression 
“belonging to the plaintiff, as used in 
Art. 31, applies to immoveable property 
and not to profits. Neither of the two 
articles relied upon by the petitioner’s 
counsel therefore governs the case. 
Therefore the suit was cognizable by the 
Small Cause Court and I dismiss this 
petition; but the question was an argu- 
able one and therefore I make no order 
as to costs. 

n.n./n.K. Petition dismissed. 


A. I. R. 1936 Lahore 378 

Biiide, J. 

Ml. Laso })evi — Appellant. 

V. 

Mt. Jagtambha Deei — Respondent. 

ilisc. First Appeal No. 1518 of 1935, 
Decided on 20th December 1935, from 
order of Senior Sub-Judge, Simla, D/- 
27th May 1935. 

(a) Succession Act (1925), S. 299 — Letters 
of administration — Subordinate Judge hav- 
ing powers of District Judge — Order by such 
Judge covered by S. 299. Succession Act- 

An order by a Senior Sub-Judge invested with 
powers of a Di.strict Judge for the grant of 
loiters of administration is covered by S. 299, 
Succession Act. [P 378 C 2] 

(b) Succession Act (1925). S. 255 — Probate 
Court ii only concerned with due execution 
of will— S, 255 does not empower Court to 
question validity of will with reference to 
Hindu law. 

The probate Court is concerned only with 
the proof of the due execution of the will. The 


Judge has no jnrisdiction to go into the ques- 
tion of validity of the provisions of the will 
with reference to Hindu law under S. 265. 
S. 255 deals with those cases only wherein cer- 
tain properties have to be excepted from the 
letters of administration for special reasons. 

IV 376 C 2] 

-V. C. Sud — for Appellant. 

J. Jj. Kaput — for Respondent. 

Judgment. — This appeal arises out of 
an application for letters of administra- 
tion to the estate of one Bebari Lai, de- 
ceased, by his widow Mt. Laso Devi. The 
application was opposed by Mt. Jagtam- 
bha Devi, the daughter-in-law ofMfc.Laso 
Devi, on the ground that the provisions 
of the will of the deceased were invalid 
in so far as they limited her right to 
maintenance and stridhan. The learned 
Senior Subordinate Judge has granted 
letters of administration, subject to the 
proviso that any provision of the will 
restricting the rights of Mt. Jagbambba 
Devi to her stridhan or her maintenanco 
will be inoperative under S. 255, Succes- 
sion Act. From this decision the pre- 
sent appeal has been preferred. A preli- 
minary objection was taken that no ap- 
peal was competent inasmuch as the order 
in question was passed by a Senior Sub- 
ordinate Judge, and S. 299 applies only to 
orders passed by a District Judge; but in 
the present instance the Senior Subordi. 
nate Judge was invested with powers of 
a District Judge for the grant of letters 
of administration and in the circumstan- 
ces it seems to me that the case would 
be covered by S. 299, Succession Act, 
cf. 1933 Pat 276 (l) and Ss. 30 and 
39, Punjab Courts Act. The contention 
of the learned counsel for the appellant 
is that the order passed by the learned 
Senior Subordinate Judge was without 
jurisdiction inasmuch as S. 255, Succes- 
sion Act, under which it purports to be 
passed, was inapplicable. The contention 
appears to me to be correct. The objec- 
tions of Mt. Jagtambba Devi were really 
an attack on the validity of the provi- 
sions of the will under Hindu law. The 
probate Court is however concerned only 
with the proof of the due execution of 
the will, cf. 20 P R 1912 (2): 56 PR 
1894 (3). The factum of the execution of 
the will in thi s case was not oballepgQQ* 

1. Baroda Debya v. Pbutumani, 1033 Pat 276= 

14.> I C 375=14 P L T 285. „ c 

2. Indar Naraiu v. Onkar Lai, (1912) 20 P 

1912=10 1 0 ISO. , X „ o 

3. Mt. Bali V. >It. Husain Bibi, (1S94) 55 P R 

1804. 
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It seems to me that the learned Senior 
subordinate Judge had no jurisdiction to 
-io into the question of validity ofthepro- 
visions of the will with reference to 
Hindu law under S. 205, Succession Act. 
That section appears to me to deal with 
tuoso cases wherein certain properties 
have to be excepted from the letters of 
I'f administration for special reasons. I 
accordingly set aside the order of the 
learned Senior Subordinate Judge, relat. 
ing to the proviso subject to which the 
letters of administration have been gran> 
ted. In view of all the circumstances, I 
make no order as to costs. 

HD. R.K. Order Set aside. 
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Young, C. J. and Din Mohammad, J. 

iSardar) Mohan — Plaintiff- 

Appellant. 


V. 

Narain Singh and of/jers— Defendants 
— Respondents. 

Second Appeal No. 857 of 1928, Decid. 
ed on 13tb July 1934, from decree of 
Dist, Judge. Montgomery. D . 21st De- 
cember 1927. 


Civil P. C. (1908). o. 2, R. 2-UMe- 
aurety for lease amount — Default— Suit 
against both sureties and tenants in Revenue 
Court— Suit as against tenants decreed and 
amount partly realized— Suit in Civil Court 
against surely for balance- Default in pay 
»nolher instalment in meantime 
not included in such suit- Subsequent suit 
against surety in respect of second default 
held nol barred by O. 2. R. 2* 

The lessors of a contract of a lease had also 

sureties making 
the latter liable on default by the tenants in 
larment of rents On the first default, a suit 
.^as filed in Rovonue Court against both ten- 
ants and sureties and the Revenue Court dy 
..reed tho suit as against the tenants. The 
lessors rcah^^d part of tho amouDt aod for the 
ualance sued the sureties in the eivil Court In 
The meantime default had been committed bv 
the tenants in payment of second instalment 
nut this was not included in the suit against 
*■ Subsequently the lessors filed a suit 

such default. It was contended that the suit 
xvas barred by O 2 R. 2. as the plaintifisought 
to have included this amount also in their first 

SeW: that the suit was not barred by 0 2 
R. 2, for. if the plaintifls had included the 
Utter amount also m the first suit, they would 

unfortunate position of having 
elected to sue one of the two equally liable sets 
of persons and their right of action against the 
tenants would haTe lapsed. [p ssq q 


S. A. Bali — fer Appellant. 

Mtihammad Din Jan ior A, J:. Khr^:^'.a 
iinS Harnavi Singh — for Eespoodents. 

Judgment, — This is a secood appeal 
from the decision of the learned District 
Judge of Montgomery District. The plain- 
titfs leased land to certain lessees. The 
lessees bound themselves to pay the sum 
of Rs. 9,750 per harvest and the term 
was for four harvests. The lessors also 
as a consideration of the lease entered 
into a contract with the other defend- 
ants as sureties, the contract of surety- 
ship making the sureties liable on any 
default of the other defendants. The 
first instalment was unpaid and in March 
1921, a suit was brought in the Revenue 
Court for the sum then due, Rs. 4,750, 
egAiost both the tenants and the snreties. 
The Revenue Court gave a decree against 
. the tenants only and out of that decree 
the plaintiffs realized Rs. 3,678 leaving a 
balance of Rs. 2.000. The plaintiffs 
then brought a suit in November 1923. 
Against the sureties for this balance of 
Rs. 2,000. Eventnally the District Judge 
decreed this suit against the sureties for 
this amount. In the meantiind, in May 
1921, another instalment of Rs. 4,750 
had become due. The suit hied in May 
1924 was against both tenants and sure- 
ties for Rs. 4,750. This suit was sent to 
the Collector as the Civil Court had no 
jurisdiction against the tenants. There 
was, in the month of August 1925, a 
decree against the, tenants and the case 
against the sureties was returned to the 
Civil Court. In October 1925 the plain- 
^ffs made an application to the Civil 
Court in their action against the sureties. 
It IS this case which is now before us. 
The lower appellate Court dismissed the 
suit under O. 3, R. 2. Civil P. 0., on the 
SroODG that when the plaintiffs brought 

^ against the sureties for 

Ks. 2,000, the balance owing them by the 
teDants, they should have included a 
claim for Rs. 4,750 the instalments. 

which at that time had become due as 
well. 

It is argued in appeal that it would not 
have been possible for the plaintiffs to 
have brought a suit against both the 
tenants and the sureties for the two 
earns of Rs. 2,000 and Rs. 4.750. It is 
urged that the plaintiffs brought a suit 
against the sureties on the basis of the 
deed of snretyship which involved the 
sureties alone. As regards the amount 
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of Es. 2,000 the tenants were in no way 
liable in the suit. The liability of the 
tenants upon the lease which was separ- 
ate document had been exhausted in the 
suit in the Revenue Court and the liabi- 
lity on the lease had merged against the 
tenants in that decree. Therefore, if the 
claim against the tenants had been in- 
cluded in the suit in 1923, for the sum 
of Es. 2,000 there would have been two 
claims based on separate causes of action, 
therefore, there would have been a mis- 
joinder and there would have been a risk 
of the suit not succeeding on that ground. 
It has been argued, however, on behalf 
of the respondents that the plaintiffs 
could have brought a suit against the 
sureties for Es. 2,000 plus Rs. 4,750 
which also had become due on the surety 
bond itself as the tenants bad defaulted. 
If, however, the plaintiffs bad adopted 
this course and sued the sureties alone 
they would have been in the unfortunate 
position of having elected to sue one of 
two equally liable sets of persons, the 
principals and sureties. Having sued 
the sureties, the right of action against 
jthe principals would have lapsed. On 
jthese grounds we think the suit was not 
barred by 0. 2, E. 2, Civil P. C. The 
'appeal, therefore, must be allowed. The 
case will be remanded to the lower 
appellate Court for decision on the other 
issues according to law. The Court-fee 
paid will be refunded. The costs will 
abide the event. , 

k.S.,'r.k. Appeal allotced. 
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Young, C. j. and Monroe, J. 

Hu%saina — Convict — Appellant. 

V. 

Kmpero ) — Opposite Party. 

Criminal Appeal No. 862 of 1935, De- 
cided on 23rd October 1935, from order 
of Sessions Judge, Delhi, D/- l8th July 
1935. 

g: Confession — Confession made to police 
officer, whether before commencement of in- 
vestigation or after it, is entirely inadmis- 
sible. 

S. 25, Evidence Act. enacts th.vt no confession 
made to a police officer shall bo proved as 
against a person .accused of any ofienoo. S. 25, 
itself makes no distinction between a confession 
made before invcstig.'ition and confession made 
after investigation. It is a confession to a 
police officer made at any time which is inad- 
missible. [I* 331 C 1) 


Asadtdlah Khan — for Appellant. 

Des Kaj Sau-Jincy — for the Crown. 

Young, C. J. — Hussaina has been 
coudemned to death for the murder of 
Chand Khan, The murder in this case 
was committed because of a woman. Ab- 
dur Rahman had a wife, Mt. Mariam. 
Three months before the crime the ac- 
cused took away Abdur Rahman's wife 
and lived with her. The deceased Chand 
Khan who was an uncle of the woman, 
interested himself in endeavouring to 
get her back. Some 20 days before the 
murder Chand Khan, his son-in-law, Mo- 
hammad Shan and Abdur Rahman dis- 
covered where the woman was and took 
her away from Hussaina when he was 
absent. The woman was then placed in 
Mohammad Sbaff's bouse and Hussaina 
moved his bouse to near where she was 
living. At 7 p. m. on the evening of the 
murder Chand Khan went to his brother's 
house for a conference with Abdur Rah- 
man and Mohammad Shah as to what 
was to be done. On returning with Mo- 
hammad Sba6, Chand Khan was passing 
Hussaioa's bouse. When Hussaina saw 
him, he came out and started to abuse 
Chand Khan. Mutual abuse followed and 
then Hussaina took out a knife and plunged 
it into Chand Khan's chest killing him at 
once. Mohammad Shad was there and 
saw the murder. Another eyewitness 
Nawaz Khan was there at the time too 
and also witnessed the murder. Another 
Chand Khan saw Hussaina running away 
after the murder. About half an hour 
later a police constable Sbujait Ali Khan, 
P. W. 6, saw Hussaina approaching him. 
He was suspicious because Hussaina ob- 
viously wished to avoid him. He arrested 
Hussaina and Hussaina is alleged to have 
said that be had killed Chand Khan. 
That he said this is obvious as the police- 
man knew nothing of the murder of 
Chand Khan and he informed at once 
his police officer. A knife was taken from 
the accused which has been proved to be 
stained with human blood. 

The above are the facts. There was a 
defence but counsel in this Court conce- 
des that it is worthless and we agree with 
him. The eyewitnesses' evidence cannou 
be attacked in any way, neither can that 
of the witness who saw Hussaina running 
away. The evidence of motive has also 
been proved and we cannot doubt that 
there was ample motive for the murder- 
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Budha Mal V. A3IAR Nath 


Hussaina objected strongly to the inter- 
ference of Chand Khan in this matter. 
The evidence of the constable who arrest, 
ed Hussaina cannot be attacked as re- 
gards the actual arrest. The learned 
Sessions Judge however admitted in evi- 
dence the Confession of the accused to 
this police constable. The learned Judge 
says: 

This statement of the accused was made ap- 
parently before (he commencement of the iu- 
vestigatiOQ and was therefore clearly admissible. 

In our opinion the learned Judge was 
wrong in admitting this confession. S. 
25, Evidence Act is perfectly clear on 
the point. It enacts that no confession 
made to a police officer shall be proved 
as against a person accused of any offence. 
The section itself makes no distinction 
between a confession made before inves- 
tigation and a confession made after in- 
vestigation. It is a confession to a police 
officer made at any time which is inad- 
miesible. The Question of the admissi- 
bility or otherwise of the confession, 
however makes no difference to the proof 
of this case. The evidence recited above 
IS ample to sustain the conviction. It 
has been argued by counsel who appears 
for the accused in this Court that this 
was a sudden affair and that there had 
been mutual abuse and that therefore the 
sentence ought to be commuted to trans. 
^rtation for life. We cannot agree 
Hussaina wished nndoubtedly to murder 
Gbaud Khan. He it was who came out 
of the house when Chand Khan was 
passing; he it was who started the abuse 
and finally he killed this old man by 
Dsing a knife upon him. The provocation 
m this case came entirely from Hussaina. 
In this view of the matter we see no rea- 
son to interfere with the sentence passed 
upon Hussaina. We confirm the sentence 
ot death and dismiss the appeal. 

B.d./e k. Appeal dismissed. 
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Addison and Dm Mohammad, jj 
Budha Creditor— Appellant. 


V. 


unotfeer— Debtor and 
Uthcial Eeceiver— Respondents. 

Letters Patent Appeal No. 70 of 1933. 
Decided on 19th December 1934, from 
order of Dalip Singh, J., D/- lat June 


Provincial Insolvency Act (1920). S. 42-^ 
Insolvent young man of 20 and carrying on 
business with father — Absolute discharge 
held could not be granted merely on this 
ground. 

At the time of the transactions, the insolvent 
was a young man of 20 years and was carrying 
on business with his father under the lattet*s 
direction and control. On these, he was given 
an absolute discharge: 

lUld : that though these circumstances could 
be taken into consideration, it would i>e goio^: 
too far to grant aa absolute discharge on these 
grounds. (P 331 0 2) 

Manohar Lai Sachdev — for Appellaab. 
Ram Lai Anand (7) — for Respoodents. 

Judgment.— This is a Letters Patent 
appeal from the order of a Judge of this 
Court, granting an absolute discharge to 
Ram Saran Das, while his father Amar 
Nath was granted a conditional discharge 
subject to his paying Rs. 50 per mensem 
for five years from the date of the Judge’s 
order. Amar Nath has since died and we 

are no longer concerned with him. Al- 
though the conditions necessary for 
granting an order of discharge required 
by b. 42, Insolvenoy Act. were not satis- 
bed in the case of Ram Saran Das, the 
Judge granted him an absolute discharge 
because at the time of the transactions he 
was a young man of 20 years of age or 
thereabout and was carrying on business 
with his father Amar Nath, which, in the 
circumstanoes. was held to be under his 

Ja-^ge there, 
penalise 

fchff however 
that though these circumstances can be 

oonsideration, it would be 
going too far to grant an absolute dis- 

fK? We therefore 

3 aside the 

disoha^e subject 

m6nR«m7’“f per 

mensem for two years from the date of 

due nn7«f payment will be 

due on Ist January 1935. We have fixed 

snSn?f consider that is 

Wfi ® position to pay. 

We make no order as to costs. 

K.S./R.K. Appeal accepted. 
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Tai Lal, -7. 

Dist. Bar Association, JIo-iiio.r)iin — 
Pliiintiff — Petitioner. 

V. 

Bawa liar.' Si:hjh au J o.'/it'/ - — Defen- 
Jaats — Ee.spondonts. 

Civil I^evn. 2so. 3Sl of lOo-';. Decided 
on 24tli October 103-5, from decision of 
Dist. Judj;©, rioshiarpur, I). - 27tli .\pril 
1935. 

(a) LegnI Practilioners' Act 1 1 879) S. 36-- 
District Judge's inquiry on resolution of Bar 
AssQciation declaring certain persons touts 

— Members of Association as witnesses^ stat* 
ing inability to say whether they adhered 
to resolution even after considerations before 
them as witnesses — Statement held did not 
amount to repudiation of resolution. 

An intjuiry Tvas started by the District Judge 
ou a resolution cf a r>istrict I^r Association, 
which was forwjirded to him and whereby cer- 
tain porsons were declared to>it£. Some pro- 
minent members of the Association were esa- 
mined as witnesses and all that they stated was 
that they were unable to say whether, in view 
of the considerations placed before them as 
witnesses, they still adhered to the resolution: 

Held: that the statement of witnesses did 
not amonat to a repudiation of the resolution. 

[P38iCl] 

# (b) Legal Practitioners' Act (1879), S. 36 

— District Bar Association's meeting resol- 
ving unanimously declaration of certain per- 
sons as touts— Contention in inquiry before 
District Judge thatall members present were 
not entitled to vote, hence resolution invalid— 
Matter held domestic concern of Association 
and contending party had no concern— Hence 
resolution not invalid. 

At a meotiog of a District Bar Association, in 
which a resolution was passed declaring certain 
persons to be touts, the members present voted 
for the rosolutioQ unanimously. In an inquiry 
before tho District Judge* it was cootonded that 
all tho mombers wore not entitled to vote as 
some of thorn were defaulters and hence tho 
rosolutiou was invalid: 

Held: that it was entirely the matter for the 
Bar Association to decide w'hothor the default- 
ing members have ceased to be its members and 
that it was purely adomestie matter with which 
tho contending party had no concern. Hence 
the resolution did not become invalid on that 
ground. [F 384 C 1) 

(c) Costs— Bar Association declaring cer- 
tain personstouts— Inquiry by District Judge 
thereon —Association invited to assist in 
inquiry — Persons not found touts — Associa- 
tion ordered to pay costs of inquiry to per- 
sons — Association held not party, hence order 
illegal. 

In ail inquiry started by the District Judge 
on a resolution of a District Bar Association 
declariug certain persons to be touts, the Asso- 
i iation was invited to assist the Judge. The 
District J udgo found that there was no evidence 
to show that tho persons were touts and ordered 


that the Association .should pay to the person^ 
the costs of the inquiry: 

Held: that the .\ssociation was not a partv 
to tho proceedings a!id hence the order as to 
costs was illegal. [P 3S4 C 2] 

(d) Government of India Act. (1915), S. 107 
--Inquiry under S. 36, Legal Practitioners* 
Act on Bar Association's resolution — Subjects 
of inquiry not found touts— Bar Association's 
petition to High Court against order— Ob- 
jection that Association had no right to pre- 
sent petition- High Court held could take 
cognisance of proceedings on information 
from any person— High Court held could 
allow Association to supply material to it for 
doing justice though Association not entitled 
to appear as of right. 


^ lu aa inquiry uudor S. 30 (l), Legal Practi- 
tioners Act, tho District Judge found that th** 
persons against whom the inquiry was instituted 
were not touts. The District Bar Associatio;i 
00 whose resolution the inquiry was started 
made a petition to the High Court against the 
order of the District Judge. An objection wa« 
raised on behalf of the respondentsthat the Asso- 
ciation had DO right to present the application: 

Held: that tinder S. 107, flovernniCDt of India 
Act. it was open to the High Court to take 
cognisance of the proceedings oo information 
supplied by any person. 

Held further: that though the Association 
was not entitled to appear before the High 
Court as of right it was within the power of the 
High Court to allow the Association to place tbi* 
proper material before the High Court to enable* 
It to do justice. fP 384 C 2] 

(e) Practice— Procedure— District Bar As- 
sociation's resolution declaring certain per- 
sons touts— Inquiry by District Judge— No 
opportunity given to persons to show cause 
against passing resolution— Persons held not 
entitled to be beard before Association under 
any provision of law. 

A District Bar Association declared certain 
persons as touts by its resolution. An inquiry 
was thereupon held by the District Judge. 1^ 
was contended that the Association should have 
given au opportunity to persons to appear before 
it to show cause why the resolution should be 
passed: 


Held: that there was no provision of law 

nder which the persons wore entitled to be 

eard in such proceedings before the Assocu- 
* ® fo oQi n 21 


I 


Abdul Aziz and Jagan Nath Aggancal 
— for Petitioner. 

J. G. Sethi and T. D. Khamia—ioTr 


Respondents. 

Order.— The District Bar Associa- 
tion of Hoshiarpur, at their meeting spe- 
cially convened for the purpose, passed a 
resolution declaring tho ten respondents 
before me to he touts. The resolution 
was passed by the unanimous vote of the 
57 members of the Association who were 

present at the meeting. 1 understand there 

are about 100 members of the .Association. 
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This resolution wasduly forwarded to the 
District Judfje who. ou receipt thereof, 
directed the Senior Subordinate Judge of 
Hosbiarpur to hold an enquiry. On 22ud 
February 1935, the Senior Subordinate 
Judge wrote to the Bar Association 
asking them to inform him of the 
material and the evidence on which they 
desired to establish the accusations 
brought against the respondents. The 
reply to this was sent by the District 
Bar .Association which was not happily 
worded. The attitude taken by the Bar 
Association was that the resolution pas. 
sed by them was quite sufficient to declare 
the respondents as touts. Now S. 36, 
Legal Practitioners’ Act, under which the 
resolution of the Bar Association was 
passed, empowers inter alia a District 
Judge to frame or publish lists of persons 
proved to his satisfaction, by evidence 
of general repute or otherwise, habitually 
to act as touts. The explanation to sub- 
3. (1) of this section is that the passing 
of a resolution declaring any person to 
be or not to be a tout by a majority of 
the members present at the meeting 
specially convened for the purpose of an 
association of persons entitled to practise 
as legal practitioners in any Court shall 
be evidence of the general repute of such 
persons for the purposes of this sub-sec 
tion. An enquiry such as is contem. 
plated by sub.s. (l) may be hold under 
the orders of the District Judge by any 
Court subordinate to him. but the 
District Judge is bound to hear the per 
sons against whom proceedings are pro. 
posed to be taken before entering their 
names in the list of touts. It was. there, 
fore, open to the District Judge to treat 

the resolution of the Bar Association as 
evidence of the general repute of the 
respondents and. after giving them an 
opportunity to be heard, to enter their 
names m the list of touts. It was also 
open to him to hold further enquiry 
through the Senior Subordinate Judge as 

ne did in this caso. 

Association was called 
upon by the Senior Subordinate Judge to 
furnish him with information as to the 
evidence that could be produced against 
the respondents, the Association phould 
have supplied that ioformation. Thev 
however, properly altered the attitude 
taken by them originally when the Senior 
bubordinate Judge intimated to them 
that he had fixed 25th March 1935 fS 


enquiry into the matter forwhicli notices 
had also been given to the respondents. 
In reply to the noticotbeBar Absocituion 
informed the Senior Subordinate Judge 
that whatever evidence they luid to pro. 
duce would be produced on tbo dato 
fixed, i.e. . 25th March 1935. Tor some 
reason best known to him the Senior 
Subordinate Judge sent the case back to 
the District Judge ou 11th March with 
a suggestion that he should hold the en- 
quiry himself. He hasgivensome reasons 
in his report, but they do not .appeal to 
me. The District Judge thereupon 
transferred the case to his own record on 
nth March fixing 12th March as the 
date for the hearing of the case. Tele- 
graphic notices of this were given to the 
respondents and a notice was also given 
to the Bar Association. It is obvious 
that the time given to the Associ- 
ation to produce evidence was not 
adequate. The Association thereupon 
passed a resolution appointing six of its 
membere to represent it in the proceed- 

appeared before 
the District Judge and were examined at 

some length and their right to appear in 

the absence of a power of attorney from 

the Association was questioned and 

finally they had to drop out of the pro 

ceedmgs. I am unable to understand 

why a power of attorney was considered 
necessary. 

The enquiry continued and it consisted 

mostly of evidence called by the res 
pendents. Some prominent members of 

as wit- 

fhl ^««kioned whether 

they had any personal knowledge of anv 

den't^h^'r ? 7 ^"°^ respon- 

dents had acted as touts. Their answers 

were in the negative. No questions were 

put to them whether previous to the 

passing of the resolution or even after 
wards they had , heard of the reputation 
of the respondents, as these, in the face 
of the resolutions of the Bar Associatiftn 

aTei' t be 

Sfoiatbo "Xonden'i: 

the repotatioo of being'Ssf “a" a 
evidenoe only of suoh reputation. Fin 

that the 
“J"** to be 

Sied^h^TSeX^^^^^ 

hS^to'the" of the proceedings before 
him to the respondents. The learned 
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District Judge is ofopinioothat the reso- 
lution of the Bar Association is of no 
%alue, because some of the members who 
^ere present at the meeting appeared 
before him and were not prepared to 
support it, that the resolution was invalid 
because out of nearly 100 members only 
57 attended the meeting and only 19 of 
such members were qualified to vote at 
the meeting of the Association, the rest 
being defaulters in the payment of their 
dues to the Association. With regard 
;to the first objection, I do not find any- 
jtbing in the statements of the members 
jconcerned. which may lead me to infer 
jtbat they repudiated the resolution pass- 
ed by the .\ssociation even if such repudi- 
ation really affected the case. All that 
the witnesses stated was that they were 
junable to say whether, in view of the 
considerations placed before them in their 
'examination as witnesses, they still 
adhered to the resolution: this does not 
'amount to repudiation. 

With regard to the presence of default- 
(ing members at the meeting, it is to be 
noted that the resolution was passed 
unanimously by those present at the 
meeting and at any rate there were 19 
members who even according to the res- 
pondents were qualified to vote and not 
[one out of them voted against the resolu- 
tion. On the other hand, they all unani- 
mously voted for the resolution. In my 
view this matter is no concern of the 
respondents. It is entirely a matter for 
the Bar Association to decide whether 
the defaulting members have or have 
[ceased to be its members. It is, to use 
the expression of the learned counsel, 
purely a domestic matter with which the 
respondents have no concern. The reso- 
lution, in my opinion, does not become 
^invalid on this ground. There are several 
other matters discussed in the order of 
the learned District Judge which it is 
unnecessary for me to discuss at this 
stage in view of the order that I have 
decided to pass on this application. 

After examining the record of the pro- 
ceedings I have reached the conclusion 
that there has not been such an enquiry 
into this matter as is contemplated by 
the law. The Bar Association, on whose 
resolution these proceedings were initi- 
ated, did not have proper opportunity to 
present its case before the District Judge. 

It had declared its desire to produce evi- 
dence and had appointed six members to 


1936 


represent it in the proceedings before 
the District Judge. Some extraneous 
matters were introduced in the discue- 
Sion before me. but I have purposely re- 
frained from alluding to them. It is 
true that it is hard on the respondents 
that these proceedings should have been 
protracted and there is a likelihood of 
their facing another enquiry; but the 
proceedings indicate that they themselves 
raised certain points before the District 
Judge which were not relevant to the 
enquiry and which apparently influenced 
the District Judge to drop the pro- 
ceedings. 

It is true, as contended by the res- 
pondents’ counsel, that before me and also 
before the District Judge the Bar As. 
sociation had no right to appear as a 
party, but it was invited by- the Senior 
Subordinate Judge and subsequently byi 
the District Judge to assist them in the 
enquiry. I am uuable to understand how' 
it could be held liable for the costs of' 
the respondents. The order as to pay. 
moot of costs by the Bar Association 
must be set aside as illegal. An objection' 
was taken that the Bar Association has 
no right to present this application, but 
the case is before me under S. 107. Gov- 
ernment of India Act of 1915, and it is 
open to me to take cognizance of these 
proceedings on information supplied byj 
auy person. Though the Bar Association 
13 not entitled to appear before me as of 
right, it is within my power to allow it^ 
to place the proper material before me toi 
enable me to do justice in the case andt 
consequently, I have allowed the Bar As-* 
sociatioQ to assist me in the disposal of 
these proceedings. 

A contention was raised before me and 
this contention also seems to have found 
favour with the learned District Judge 
that the Bar Association should have 
given an opportunity to the respondents 
to appear and show cause before it why 
the resolution should not be passed. This 
resolution, it may be mentioned, was 
passed by the Bar Association in pursu- 
ance of a report of a Sub-Committee ap- 
pointed by it to enquire into the conduct 
of certain persons. I am not aware of 
any provision of law under which the 
respondents wore entitled, to be heard in 
such proceedings before the Bar Associa- 
tion. In fact the very nature of the 
proceedings of the Association indicates 
that it is not contemplated that it should 
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hold a judicial enquiry. It is the func- 
tion of the District Judge to hold such 
an enquiry. In view of what I have 
stated above, I consider that there 
should be farther enquiry into the mat- 
ter by the District Judge, an enquiry in 
, which either the District Bar Association 
' should be allowed to produce evidence in 
support of its resolution, or the Dis- 
trict Judge should ascertain from the Bar 
I Association what evidence conld be pro- 
' dnced in support of the resolution and 
I examine the evidence and material placed 
before him by it. 

Id order to safeguard the respondents 
'from, what their oounsel describes, un- 
necessary trouble by protracted proceed- 
ings, I direct that before the District 
Judge proceeds with the farther enquiry 
directed by me, the District Bar Associa- 
tion, Hoshiarpur, should call another 
meeting specially convened for the pur- 
pose of passing a resolution declaring the 
xespondents or any of them to be or not 
to be touts. This meeting shall be con- 
vened within one month from to-day and 
4 copy of the resolution passed thereat 
certified by the President and the Sec- 
retary of the Assooiation shall be sub- 


Res judicata— Previous suit in representa- 
tive character and conducted without any 
negligence— Suit disposed of under O. 17, 
R. 3, Civil P. C.— Decision operates as res 
judicata. 

A decision under 0. 17, B. 3, Civil P. C. , in a 
previous suit of a representative character and 
conducted without any negligence is to bo 
deemed to be a decision on merits and such _a 
decision falls within the scope of S. 11 of Civil 
P. C. ; 1929 Afad 401 and 1918 AU 333, Ref. ■ 

[P 386 C 2] 

Nanak Chand — for Appellant. 

Shamair Chand — for Kespondents 

Judgment. — This second appeal arises 
out of a suit for a declaration that an 
alienation of certain land effected by one 
Indar in favour of Nila, defendant 1, was 
without necessity and consideration and 
should not affect the plaintiff’s reversion- 
ary rights. The salt was dismissed by the 
trial Court, but on appeal the learned 
District Judge has remanded it for re. 
trial. From this decision the present ap- 
peal has been preferred. It appears that 
a similar suit for a declaration had been 
instituted by Kartar Singh, eldest brother 
of the present plaintiff, but was dismissed 
on 2od June 1926. The dismissal was 
under 0. 17, R. 3, Civil P. C., Kartar 
Singh having failed to produce evidence 


mitted to the District Judge within three 
-days from the date on which the meeting 
IS convened. The District Judge will fix a 
•date about six weeks from to-day for the 
bearing of the case and will then proceed 
with the enquiry in accordance with law. 
At snob enquiry the respondents shall 
be given an opportunity to produce such 
further evidence as they may desire to 
produce. The learned District Judge 
-should, unless he sees any reason to the 
contrary, allow the Bar Association to^)e 
represented by its representatives in the 
■enquiry before him, to lead evidence and 
to cross-examine witnesses. The order 
•of the District Judge passed on 27th 
April 1935 is hereby set aside including 
the order as to costs. No order as to the 
<osts of these proceedingg. 

S.b./b.K. Order accordingly. 

A. 1. R. 1936 Lfthore 385 

Becidb, J. 

Vila — Defendant — Appellant. 

Plaintiff and another — Defen- 
dant— Regpoq^nts. 

No- of 1936, 
December 1935. from 

iW6 ft ef 


Uil UUQ WAVS*. 

to produce evidence was refused and the 
case was dismissed. No appeal was pre. 
ferred by Kartar Siughaud the decision 
in the previous suit thus became final. 

The learned counsel for the appellant 
contends that the previous suit being of 
a representative oharaoter the decision 
therein was binding on the plaintiff and 
that though the case was decided under 
0. 17, R. 3, Civil P. C., the deoisiou is 
desmed to be ou merits for the purposes 
of S. 11, Civil P. C. In support of his 
ooutentioDS the learned oounsel for the 
appellant relied ou 1929 Mad 404 (l). 
The view taken by the learned District 
Judge on the above point was that the 
previous decision was not on merits as 
Kartar Singh had failed to produce the 
necessary evidence and the plaintiff who 
18 a minor was not bound by the previ 
ons deoision. He pointed out that even 
if the plaintiff had instituted the previous 
suit through Kartar Singh as next friend 
he could have challenged the decision on 
the ground of gross negligence on the part 
of the next friend. The fact that a auib 
of the present type is of a representativ e 

1. Govindoas Ktlshnsdosa v. Rajah ol Karval- 
nsgar. 1939 Mad 404=199 I 0 61?; * 
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character and any decision arrived at 
therein is binding on all the reversioners 
was not disputed by the learned counsel 
for the respondents, but be disting- 
uished the present case on the ground 
that the plaintiff was a minor and he 
also adopted the argument of the learned 
District Judge that, if Kartar Singh bad 
instituted the previous suit on behalf of 
the plaintitf who is a minor, the plain- 
tiff could have maintained the present 
suit on the ground that Kartar Singh 
was guilty of negligence in conducting 
the previous suit. 

The decision of the point at issue de- 
pends on the question whether Ezplana- 
tion 6 to S. 11, Civil P. C., applies to the 
circumstances of this case. According to 
that Explanation, when persons litigate 
bona ffde in respect of a public or private 
right claimed in common for themselves 
and others, all persons interested in snch 
right shall, for the purpose of the section, 
be deemed to claim under the persons so 
litigating. Now, there can be no doubt 
that Kartar Singh was litigating in the 
previous suit in respect of a right com- 
mon to all the reversioners. There is no 
suggestion that tbe previous suit was 
collusive, or that Kartar Singh was 
guilty of fraud. All that has been urged 
is that (i) Kartar Singh was guilty of 
negligence in not depositing the process 
fees in Court in time and (ii) that as a 
result there was no decision of tbe case 
on merits. As regards tbe first point, tbe 
facts were that Kartar Singh bad made 
over diet money to his pleader's clerk 
but tbe latter decamped with it. The 
pleader on coming to know of this 
went to Court ten days before the 
hearing and deposited the process fees 
and diet money. But the Court refused 
to adjourn the case for want of service. 
The learned District Judge has himself 
remarked that tbe Court was not justified 
in throwing out the case in such circum- 
stances. This finding means that the 
learned District Judge was of the opi- 
nion that Kartar Singh had done all that 
could be reasonably expected and was 
not guilty of any negligence. And yet 
tbe learned District Judge went on to 
remark that, if Kartar Singh had insti- 
tuted tbe previous suit as a next friend 
on behalf of the present plaintiff, the 
latter could have maintained the pre- 
sent suit on the ground that Kartar Singh 
was guilty of gross negligence. I do not 


see how these findings can be reconciled, 
pe learned counsel for the respondent 
has cited 1926 All 36 (2) in which the 
terms negligence' and gross negligence 
have been explained, with reference to a 
suit by a minor to set aside a decision in 
a previous suit on account of gross negli* 
gence on the part of his guardian. Tbe 
test laid down for deciding what amoants 
to negligence' was the conduct of tbe 
average man in like circumstances and 
with like knowledge and means of know- 
ledge. I do not see how Kartar Singh 
can be said to have been guilty of any 
negligence from the standpoint of this 
test and, as pointed outabove, the learned' 
District Judge himself appears to have 
been of this opiniou, judging from his 
remark that tbe previous suit should not 
have been thrown out. The question as 
to why Kartar Singh did not appeal from 
the decision in the previous case, was 
apparently not raised in tbe Courts be- 
low. He may have been advised that an 
appeal would oot succeed, or may have 
bad other good reasons for not appealing. 
In the absenceof any allegation or proof 
of negligence in this respect, it' is un- 
necessary to discuss this point. 


As to theaecond point, viz. tbattbe de- 
cision was not on merits, tbe ruling cited 
by the learned counsel for the appellant 
viz. 1929 Mad 404 (l), supports his con-, 
tention that a decision under 0. 17, E. 3. 
Civil P. C., in circumstances like tboM 
of tbe previous suit by Kartar Singh, is 
to be deemed to be a decision on merits 
and such a decision falls within the scope, 
of S. 11. Civil P. C., : cf also 40 All 590, 
(^. Id iny judgmeot the decision of tbs 
trial Court was correct, and the previous 
decision in the suit by Kartar Singh 
must be held to be binding on tbe pre- 
sent plaintiff. I accept the appeal and 
setting aside tbe order of remand dismiss 
tbe suit but in view of all the cirouin- 
stances leave the parties to bear their 
costs throughout. 


b.d./b.k. 


Suit dismissed. 


Brijl-alv. Ram Sarup. 1926 All 36—90 I C 
749=48 All 44=23 A LJ901. 

Hingo Singh v. Singh, 
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TzK Chand and Dadip Singh, JJ. 

Dost Mohaininad and another — Defen* 
dants — Judgcn0nt.d©btors“ Appellants. 

V, 

Miraj Din and others — Plaintiffs — De. 
cree* holders and atie^A^r—DefendaDt — 
Judgment-debtor—Respondents. 

First Appeal No. 278 of 1933, Decided 
on 13th November 1935, from decree of 
Senior Sub^Jadge, Amritsar, D/« 20tb 
May 1932. 

Mortgage — Interesl— Suit under O. 34, 

R. 6, Civil P. C.^Claim for personal decree 
for principal amount barred by time — Inter- 
est for 6 years preceding suit cannot be 
passed. 

Interest cannot be held to accrue to a prtnci** 
pel amount which is not legally recoverable, 
interest itsell being essentially not aa inherent 
right, but a right which is given by law. Hence 
where in a suit under 0. 34, R. 6, Civil P. C., 
the claim for personal decree for principal 
amount is barred by time, claim for interest 
daring 6 years preceding institution of suit is 
also barred: 1928 Loh 658, Expl. and Dieting. 

[P 398 C 1] 

Jagan Nath Ualhotra^ tot AppeU 
lants. 

Muhammad Uonir, Mohammad Amin 
and Qahul Ghand “ for Bospondonts 
(Plain tiffe). 

Dalip Singh, J.— The plaiDtiffs in this 
case sued oq the basis of a registered 
mortgage deed dated 9tb November 
1916. The suit was brought on 4tb Janu- 
ary 1928 and a preliminary decree was 
obtained for the principal amount, Hupees 
3,000 plus Ba. 3,600 interest, and interest 
during the pendency of the snit, Eupees 
78-12-0; the total amount came to Rupees 
6,578-12.0 exclusive of costs which 
amounted to Rs. 649-8-0. This sum with 
future interest at the rate of Annas 14 
per cent per mensem, the mortgage rate, 
from the date of suit till the date of re- 
oovery was to be realised by sale of the 
mortgaged property. Subsequent to this 
a final decree was obtained on 17th 
November 1928 wherein the preliminary 
decree was duly converted, on failure of 
the mortgagors to pay the amount due, 
into a final decree for sale. On the mort- 
6|^ed property being sold there was a 
short fall between the sale proceeds and 
the mortgage amount under the decree, 
whereupon the mortgagees applied for a 
personal decree against the mortgasors 
under 0. 34. E. 6, Civil P. 0. The ap. 
plicatioh was opposed on the ground that 
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the claim for personal decree was barred 
by time. The learned Senior Subordinate 
Judge held that the claim for a personal 
decree for the principal amount was un- 
doubtedly barred by time, but be held 
that the claim for interest during the 
six years immediately preceding the in- 
stitution of the suit was not barred rely- 
ing on a ruling of this Court reported as 
1928 Lah 653 (l). He therefore decreed 
the application to the extent of Rupees 
2,304-8.0, the sum which he found due as 
iuterest for six years immediately pre- 
ceding the institution of the suit. The 
mortgagors have come in appeal. 

Their first coutention is that the per. 
sooal liability was time barred and they 
have cited in support of this contention 
7 AH 502 (2), a Privy Council ruling, 
1926 P C 56 (3) and 1929 Mad 53 (4), a 
Full Bench ruling. In these cases it was 
laid down that in a mortgage the per- 
sonal liability, as distinct from the liabi- 
lity to have the property sold for the 
amount due, is governed by different 
Articles of the Limitation Aot; in other 
words that the mortgage viewed as a 
debt due from the mortgagor personally 
is governed by the same period of limita- 
tion as an ordinary debt arising under a 
loan, while the mortgage viewed as a 
charge on a certain property with a right 
to bring that property to sale is governed 
by Art. 132, Lim. Act. The distinction 
sought to be drawn in the ruling of this 
High Court referred to namely 1928 Lah 
653 (1), appears to be that the interest 
which is a recurring right arises every 
year even after the six years' period of 
limitation for return of the principal has 
expired because the debt arising is not 
extinguished though the remedy may be 
barred and that therefore interest aooru- 

ing due in the seventh year also carries a 
personal liability, and until the expiry 
of the period for the recovery of the debt 
from the mortgaged property, presum. 
ably 12 years, the personal liability to 
repay the interest would continue to 
arise. The difficulty of applying this 
generally would appear from the consi. 


10*808*“ 653=111 

3. V. Kbetra Mohan, 1826 P 0 50= 

9o I C M9=53 I A 184=6 Pat 6S5 IP 0) 
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deration of the fact that in any ordinary 
loan the debt is not extinguished though 
the remedy is barred, and at 6rst sight, it 
would appear that the reasoning of this 
ruling would allow a creditor to bring 
suits for interest for three years preced- 
ing the suit on the principal amount 
which had been time barred. This start, 
ling proposition of law was actually con- 
tended by the learned counsel for the 
respondents. I am however unable to 
see any force in this contention, nor, in 
my opinion, can interest be held to accrue 
to a principal amount whichis not legally 
recoverable, interest itself being essen- 
tially not an inherent right but a right 
which is given by law. On a closer exa- 
mination of the ruling itself, however it 
would appear that (as at present advised} 
that ruling was based on the peculiar 
terms of the mortgage deed in that case. 

Their Lordshipsreferredin that case to 
the personal liability for the payment of in. 
terest under the covenant contained in the 
instrument of mortgageand that it would 
not go beyond 12 years, and it is possible 
that it was due to the existence of this 
peculiar clause, containing a right to hold 
the mortgagor personally liable, which 
led their Lordships to hold as they did 
in that particular case. No such peculiar 
clause has been pointed out under the 
present mortgage deed. I would therefore 
so far as this point is concerned, bold 
that the claim to recover interest for six 
years immediately preceding the institu. 
tion of the suit was also barred by time 
in the same way as the claim for per- 
sonal liability for the principal amount 
was barred by time. The learned counsel 
for the respondents however has support, 
ed the judgment of the trial Court qua 
the amount found on the ground that, 
at any rate, the mortgagors were person, 
ally liable for the amount of the costs 
incurred in the preliminary decree in the 
suit which was followed by a final decree, 
namelj’ Rs. 649-8-0, and that there is no 
bar of time qua this amount. The learned 
counsel for the appellants has really 
nothing to say in reply to this contention 
except that it was not urged in the Court 
below, which appears to be correct but 
does not affect the right of the learned 
counsel for the respondents to support 
the amount found due on this reasoning 
in this Court. I would, therefore, ac- 
cept this appeal so far as to reduce the 
amount to Rs. 649-8-0. For this amount 
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the judgment-debtors will be personally 
liable. The parties will beat their own 
costs in this Court. 

Tek Chand, J.~I agree in the order 
proposed by my learned brother. 

K.S./r.k. Appeal accepted. 

A. I. R. 1936 Lahore 386 
-Agha H.aidab, J. 

Des Raj — Decree-holder— Appellant. 

V. 

F azal ffarm— Judgment. debtor— Bes- 
pondeot. 

Misc. First Appeal No. 1559 of 1935, 
Decided on 16tli January 1936, from 
order of Senior Sub-Judge, Sargodha, 
D/.8th July 1935. 

(a) Practice— Judgment— 'CoDiigned to re- 
cord room* meant 'diimiited/ 

Words may be constgoed to the record 
room** is an unscientific expression sometimes 
used by untrained Judges, but it is tent&moaut 
to an order oi dismissal of execution. 

[P 389 C 1] 

(b) Res judicatO'^Applicetion for personal 
decree under O. 34, R. 6. Civil P. C., is sub* 
slantive epplicetioo*— Personal decree not 
granted— It should be taken to have been re* 
/used — Fresh application is barred by S. 11, 
Expl. 5. 

An application under 0. 34. R- 0, Oiril P. C., 
is not an applicatioD in execution butasubsUo* 
tire original application for a utvf decree in the 
suit. The procedure applying to this application 
would be governed by S. 141, Civil P. C. Where, 
therefore, a definite application had been made 
for a decree under 0. 34, B. 6 and no prayer was 
granted by the Court for passing of a personal 
decree, the provisions of Expl. 6, 8. 11, Civil 
P. C., would apply with the result that the relief 
which was not expressly granted shall be 
ed to have been refused. [P 389 C 9; P 300 C ij 

Badri Das and Visknu Datta for Ap- 
pdllaot. 

Niaz Ali—iox Bespondoot. 

Judgment. — The plaintiff brought a 
suit 00 a mortgage. OQ6thD6C0mberl931 
a preliminary decree was passed. On 2l8t 
December 1931 an order was made for a 
final decree but no formal decree was 
drawn up. On 4th February 1932 tbe 
decree-holder applied for sale. A certwn 
bouse was put for auction and sold. Oa 
13th August 1932 the sale was confirmed. 
After the coufirmation of the sale it was 

found on taking accounts by the decree- 

holder that a balance of Bs. 6,458 was 
left outstanding in his favour under tne 
decree, Oo the same date the 

holder made an application asking tbe 

Court to grant him a d®<^ree for the bw- 
ance against the person and other pro- 
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party of the judgmoQt. debtor. This ap- 
plication was clearly one under 0. 34, 
E. 6, Civil P. C. An issue was raised as 
to whether the application was within 
time. On 23rd March 1933 the objection 
of the judgment-debtor raising the plea 
of limitation was overruled. The decree, 
holder stated on solemn atSrmation before 
the Court that he would apply for fresh 
execution and that the present hie may 
be consigned to the record room. The 
Court accordingly made an order in these 
'terms in pursuance of the statement of 
the decree-holder. This is an unscientihc 
expression sometimes used by untrained 
Judges, but it is tantamount to an order of 
(dismissal. The judgment-debtor came in 
appeal to the High Court (Civil Appeal 
No. 997 of 1933} against the order of 23rd 
March 1933 which had decided the plea 
of limitation against him. A point was 
raised on behalf of the respondent decree, 
holder that there could be no appeal 
against a mere judgment. This contention 
prevailed and the learned Judge held that 
the appeal of Fazal Karim was miscon- 
ceived though it may be open to him to 
file an appeal when a decree was drawn 
up. The learned Judge farther held that : 

At presient no decree has been passed. The 
prayer for a decree contained in the application 
of 18th August 1982 has not beeu given effect to. 

The appeal was dismissed. On 23rd 
July 1934 the decree-holder made an ap. 
plication under S. 151, Civil P. C., asking 
that the Court should add to its order 
dated 23rd March 1933 the words “a per. 
Bonal decree against the judgment-debtor 
which bad been left out owing to forget- 
fulness is hereby passed". On 2nd March 
1936 the decree-holdec made another ap- 
phoatwn under 0. 34. R. 6. and 8. 151, 
Civil P. C. The two applications came up 
before the learned Senior Subordinate 
Judge who framed the following among 
other issues: (l). Whether the present peti- 
tionisnot maintainable, and (2). Whe- 
^er it is barred under S. 11, Civil P. c' 

The learned Judge on issue 1 held that the 

hrst application under S. 161, Civil P. 0. 

maintainable inasmuch as O. 34* 
R. 6, Civil P. 0. prescribes the legal pro-! 
cedure under which an application could 
be made and therefore 8. 151 was not 
applicable. The learned counsel for the 
appellant has accepted this contention and 
no argument was addressed on the point. 
M regards the second application he held 

8 1 1 provisions of 

B. 11 , Oivil P. 0., inasmuch as the Court 


in its order dated 23rd March 1933 bad 
not made an order under O. 34, R. 6, 
Civil P. C., which the plaintiff had asked 
for and that therefore it was open to the 
decree-holder to raise the question again. 
He accordingly dismissed the application 
of 2nd March 1935 as well. The decree- 
holder has come up to this Court in 
appeal. It was argned that the applica- 
tion of 23rd July 1934 should be treated 
as one under 8, 162, Civil P. C., for cor- 
recting an accidental slip or omission 
and the Court should have granted relief. 

So far as the dismissal of this applica- 
tion is concerned 1 am of opinion that an 
additional ground for its dismissal would 
have been to refuse to pass a new and 
distinct order in continuation of the 
order already passed by the Court on 
23rd March 1933. It must be remembered 
that the decree-holder himself bad in- 
timated to the Court that he would apply 
for fresh execution and bad prayed that 
the papers should be consigned to the 
record room. It was not therefore open 
to him at this distance of time to ask the 
Court to write an order which would be, 
to all intents and purposes, an entirely 
new order raising new questions and 
making fresh decisions. I do not think 
8. 152, Civil P. C., has any application. 
As regards the dismissal of the applica- 
tion dated 2nd March 1935 the matter 
stands on a different footing. An applica. 
tion had been made by the decree-holder 
on 13th August 1932 asking for a per- 
sonal decree against the judgment-debtor 
under the provisions of 0. 34, R. 6, Civil 
P. C. The Court in its order dated 23rd 
March 1933 did nob make any order on 
this application; in fact the learned Judge 
of this Court in appeal, while considering 
the order of the Subordinate Judge, has 
also observed that the prayer for (per- 
sonal) decree oontaiued in the application 
of 13th August 1932 has not been given 
effect to. Now an application under 
0, 34, R, 6, Civil P. C., is nob an applica- 
tion m execution bub a substantive origi- 
nal application for a new decree in the 
suit. The procedure applying to this ap- 
pnoation would be governed by S. 141 
Ojvil p. 0. 

The position therefore is that a definite 
application bad been made on 13th 
August 1932 for a decree under 0. 84, 

6, and no prayer was granted by the 
JJourt for passing such a decree. This 
being so the provisions of Expl. 5 to 
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S. 11, Civil P. C. would apply with the 
result that the relief which was not ex- 
pressly granted under the order of 23rd 
March 1933 shall be deemed to have been 
refused. The decree-bolder was himself 
instrumental in bringing about this re- 
sult. It is true that he has stated that 
he would apply for fresh execution. This 
however is not the point because, as 
already indicated, the application under 
0. 34, R. 6, dated 13th August 1932, is 
not an application for execution, but an 
original application for fresh decree: vide 
126 I C 648 (1) and 1925 Cal 834 (2). This 
being so it follows that the present ap- 
plication is barred by the provisions of 
S. 11, Expl. 5 and the rule of res judicata 
applies. The result therefore is that the 
appeal is dismissed. I make no order as 
to costs. 

B.D./b.K. Appeal dismissed. 


1. A. K. B. P. L. A. Cbettrar Firm v. S. Meber 
Singh, 1930 Hang 257=126 I C 648=8 Bang 
316. 

2. A. Francis Higgins Pell v. Minnaie Gregory, 
1925 Cal 834=89 I C 1=52 Cal 328= 29 
C W N 678 (F B). 
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Jai Lal and Sale, JJ. 

Punjab National Bank, Ltd., Lahore 
—Plaintiff — Appellant. 


V. 


Jatjdish Sakai and others — Defendants 
— Respondents. 

First -Appeal No. 1232 of 1934, Decid- 
ed on 19th June 1935, from preliminary 
decree of Senior Sub-Judge, Rawalpindi, 
D/- 11th April 1934. 

(a) Transfer of Property Act (1882). S. 74 
^Provisions are not exhauttive. 

The provisions of the Transfer of Propertv 
Act regarding subrogation as laid down in S. 74 
are not exhaustive. 392 C 2) 


(b) Transfer of Properly Act (1882) Ap- 
plicability to the Punjab— Though principles 
are applicable, rules of procedure do not ap- 
ply. 

Though the principles of the Transfer of Pro- 
perty Act have been applied to the Punjab as 
based on justice, equity and good conscience, 
the rules of procedure have not been so applied. 

[P 392 C 2) 

(c) Subrogation— In the Punjab right can be 
conferred on lender even by oral agreement. 

In the Punjab an oral agreement would be 
sufficient to confer a right of subrogation on the 
lender. [P 892 C 2J 


V. jAGDISHSAHAl(JaiLal,J.) 1930 

(d) Hindu Law-P«rlilien_I„ the Puni.K 

In the Punjab during the lifetime of Lis 

S to enforce partition 

of JO nt family property. IP893 C 1 ) 

(e) Hindu Law— Joint family— Debts in- 
curred by manager of joint buiineis-Adult 
coparceners operating upon account and 
participating in business are liable personally 
and not merely to the extent of their interest 
in joint family property. 

The rule of Hindu law that under certain 
circumstances the adult co-parceners are liable 
only to the extent of their interest in the joint 
family property for the debts incurred bv the 
manager of the joint Hindn family hnsinese 
has DO application where the adnltco- parceners 
by their conduct, in operating upon the account 
and by participating in the business of the firm, 
have made themselves liable as contracting 
parties, and as such they are personally liable; 
1919 .Vod 690, Bel. on,; 22 Mad 166, Be(. 

[P393 C2) 

Badri Das and Bar Gopal — for Appel- 
lant. 

Bam Lal Anand 1, B. C. Soni. H. L. 
Bhagat and Achhru Bam — for Respon- 
dents. 

Jai Lal, J . — The undisputed facts are 
that on 9th February 1914 Rai Sahib 
Lala Gobind Ram, as managing proprietor 
of N. D. Hari Ram and Sons of Rawal- 
pindi, mortgaged a number of items of 
moveable and immoveable property in 
favour of the Punjab National Bank, 
Limited to secure the repayment of three 
lacs of rupees which be hod borrowed 
from the Bank. There were two mort- 
gages, one for Rs. 1.25.000 by deposit of 
title deeds and the other was for Rupees 
1,75,000 by means of a registered deed. 
A portion of the property in dispute in 
the present litigation was mortgaged bj 
one and the rest by the other of these 
two transactions. N.D. Hari Ram an 
Sons is a joint family trading concern. It 
carries on ancestral business. It consist- 
ed of Rai Sahib Lala Gobind Ram and 
his five sons, Jagdish Sahai, Narpat Wi. 
Narindra Nath. Dev Raj and Lakbpai 
Rai, the last of whom was a minor, and 
Rai Sahib Lala Gobind Ram was the 
karta of the family and 

as the managing proprietor of tne • 

The balance due on these 
paid to the Bank by the firm m 1^- 
This balance at the time of P F 
was Rs. 1.94.000 and wm bo"j)WM 

from the Bank of Northern India 

Limitea, Bawalpinai. Tbs amoaat ^ 

paid to tho Punjab N«t.on.l Bank 
Limited by the representative of 
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Bank of Northern India Limited, EawaU 
pindii who was accompanied by the mort- 
gagor. It was paid by the Bank of Nor- 
thern India Limited on the authority of 
a letter which is printed at p. 100, Vol. 2, 
of the printed paper book and is dated 
9th October 1919. It is addressed to the 
Manager of the Punjab National Bank 

Limited, Bawalpindi and is as follows : 

Dear Sir, — We bsTd authorised the Uandgor, 
the Bank of Northern India, to pay up our joint 
loan with you. So kindly receive the amounts 
due separately both from Lalas Badba Eisban 
and Dholan Shah and Lalas Gobind Ram and 
Mukand Bam, late partners in the firm of N.D. 
Hari Bam and Bros., and band over all the 
documents, title deeds, pro*notcs and mortgage 
deeds duly discharged to the said Manager of 
the Bank of Northern India and oblige. 

It appears that when the payment was 
made to the Punjab National Bank Ltmi. 
ted, the title deeds were not taken by 
the Bank of Northern India Limited, bat 
they were returned to the mortgagor 
who deposited them with the Bank of 
Northern India Limited subsequently. 
Id 1921 a suit was instituted by the 
Bank of Northern India Limited against 
N, D. Hari Bam and Sons for the re- 
covery of the amount which the bank 
alleged was secured on the property now 
in dispute by means of an eqnitahle 
mortgage by deposit of title deeds. This 
suit was compromised and as a result of 
the compromise the bank was declared 
to be the bolder of a mortgage on the 
property in dispute. This declaration 
was given because apparently the mort- 
gagor denied that a valid mortgage by 
deposit of title deeds had been created 
in favonr of the hank at any time bet- 
ween October 1919 and 1921. In exe- 
cution of this decree the Bank of Nor- 
them India Limited attempted to sell 
the property which had been held to be 
subject to a mortgage in their favour. 
This was in 1929. In the meantime the 
firm of N. D. Hari Ram and Sons com. 
menced dealings with the Punjab National 
Bank Limited again, and it appears that 
m 1923 they applied for a loan. This 
application is signed by Rai Sahib Lala 
yobind Ram and one of bis sons, and it 
IS to be noted that the property now in 
dispute is stated in that application to 
be subject to a mortgage with the Bank 
of Northern India Limited. Money was 
advanced by the Bank to the firm in 
pursuance of this application on the 
security of some property. Subsequently, 
on 17th November 1925, a registered 


mortgage-deed for Hs. 37,200-7-0, the 
amount due to the Punjab National Bank 
from the firm N. D. Hari Ram and Sons 
on account of the previous transactions, 
was executed by Rai Sahib Gobind Ram 
describing himself as the managing pro- 
prietor of the firm N. D. Hari Ram and 
Sons. The property in dispute was mort- 
gaged by means of that deed to the Pun- 
jab National Bank. In connexion with 
this deed it is to be noted that originally 
it was drafted to be executed by Rai Sahib 
Gobind Ram for himself and his minor 
son and by bis four major sous, but 
owing to some discussion the nature of 
which will have to be adverted to here- 
after, the names of all the sons as exe- 
cutants of the deed were scored out and 
deed was altered so as to be executed by 
Rai Sahib Gobind Ram alone as proprie- 
tor of the firm. The major sons of Rai 
Sahib Gobind Ram have signed this docu- 
ment, but it does not appear from the 
document itself whether they signed as 
parties or as witnesses. It is alleged by 
them that they signed merely as witnes- 
ses. 

The Bank of Northern India Limited 
went into liquidation and the liqnida. 
tors attempted to sell the property 
in dispute in execution of their decree 
mentioned above. Thereupon the Pun- 
jab National Bank Limited instituted 
this suit for recovery of the money 
due on their mortgage of 7th November 
1925, alleging that they held a first mort- 
gage on the property in dispute and that 
the Bank of Northern India Limited in 
liquidation had no mortgage on the same 
as claimed by them. Rai Sahib Gobind 
Ram having died, his five sons were im. 
pleaded as defendants in addition to the 
Bank of Northern India Limited in liqui- 
datioD. In addition to the usual prayer 
for sale of mortgaged property, a personal 
decree was claimed against the sons of 
Rai Sahib Gobind Ram. The suit was 
defended by the Bank of Northern India 
Limited,, in liquidation on the gioand 
that the lien of this Bank had priority 
over the plaintiff Bank. The sons of Rai 
Sahib Gobind Ram defended the suit 
prineipally on the ground that they were 
not personally liable under the Hindu 
law. The trial Judge has held that the 
Bank of Northern India Limited in liqui. 
dation has a prior mortgage on the pro- 
perty in dispute as compared to the Pun- 
jab National Bank Limited and that the 
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Sods of Rai Sahib Gobind Ram aro not 
personally liable to discharge the debt 
due to the Punjab National Bank Limit, 
ed, but that the remedy of the Bank 
is limited to the extent of the joint family 
property. It has been found that Rai 
Sahib Gobind Ram and his five sons con- 
stituted a joint Hindu family and that 
the business of the firm, N. D. Hari Ram 
and Sons is owned and carried on by 
that family and that it is an ancestral 
business. Rai Sahib Gobind Ram, it has 
been found, was during his life-time the 
karta of the family and carried on busi- 
ness in that capacity. It has also been 
found that the sons of Rai Sahib Gobind 
Ram used to help him in carrying on the 
business; in other words that they ac- 
tually participated in the carrying on of 
the joint business and they operated 
upon the account with the Punjab 
National Bank to satisfy which the mort- 
gage deed in favour of the Punjab 
National Bank was executed in 1925. 

The Punjab National Bank has appeal, 
ed to this Court, and the first contention 
raised by the learned counsel on its behalf 
is that the view of the trial Court that 
the Bank of Northern India Limited bad 
priority over the appellant bank is wrong. 

1 may mention that it is not the case of 
the respondents now that an equitable 
mortgage was created in their favour 
either in 1919 or 1921. On the other 
hand they claimed to be entitled to prio- 
rity over the appellants in respect of 
their mortgage of 1925 by claiming to be 
subrogated to the mortgages of the Pun- 
jab National Bank Limited which they 
had discharged by payment of Rs. 1,94.000 
in 1919. It is contended on behalf of 
the appellants, with reference to S. 92, 
T. P. Act, that in order to entitle the 
Bank of Northern India Limited to claim 
a right of subrogation it must be estab- 
lished that there was an agreement in 
writing registered between the mortgagor 
and the bank that the latter would 
keep the mortgages in favour of the Pun- 
iab National Bank Limited alive for 
their benefit. The Transfer of Property 
Act however is not in force in this Pro- 
vince and S. 92, which was for the first 
time enacted in its present form in the 
year 1929, provides that a person who 
has advanced to a mortgagor money with 
which the mortgage has been redeemed 
shall be subrogated to the rights of the 
mortgagee whose mortgage has been 
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redeemed if the mortgagor has by a re. 
gistered agreement agreed that such a 
person should be so subrogated Prinr 

tol929.S 74.T.P. Act. which has "w 
been replied, conferred aright of subro 
gation principally on the second orsubso. 
quent mortgagees of property. There is 
however ample authority that the pro. 
visions of the Transfer of Property Act 
in this respect were not exhaustive and 
though the principles of the Act have 
been applied to this Province, as based 
on justice, equity and good conscience . 
the rules of procedure have not been sol 
applied. When this difficulty was pointed' 
out to the learned counsel for the appel.' 
lant, he conceded that he could not 
support his contention that the agree- 
ment to confer the right of subrogation 
on the lender must be by means of an 
agreement in writing registered. An oral 
agreement would it is conceded be suffi- 
cient to confer such a right on the 
lender. 

The respondents' counsel suggested 
that even an implied agreement would be 
sufficient. In fact be went to the extent 
of urging that the right of subrogation 
arises iu favour of a lender in the absence 
of express or implied agreement if cir- 
cumstances show that there was an in- 
tention on the part of the lender to keep 
the security alive for bis benefit. It is 
not in my opinion necessary to give a de- 
finite opinion on this contention of the 
respondents. I will assume for the pur- 
poses of this case that an agreement bet- 
ween the lender aud the mortgagor should 
be proved. (His Lordship then examined 
the evidence and held that the agreement 
was proved. The judgment proceeded.) 
Coming to tho question of the personal 
liability of the sons of Rai Sahib 
Gobind Ram, respondents 1 to 5, it is 
admitted on behalf of the respon- 
dents, that their interest in the family 
property is saleable in execution of the 
decree of the Punjab National Bank in- 
cluding that of the minor respondent. It 
is however contended that apart from 
their interest in the joint family property 
there is no personal liability of these 
defendants, that is to say any property 
separately owned by them is not 
to satisfy the claim of the plaintiff bank- 
On behalf of the appellant it is <50“' 
ceded that defendant-respondent No. ^ 
being a minor, there can be no 
liability in his case beyond the liability 
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of bis interest in the family property. 
The qnestion that remains to be deter- 
mined therefore is whether defendants 
respondents 1 to 4, that is to say the 
major sons of Bai Sahib Gobind Bam, 
are personally liable to satisfy the ap- 
pellant's claim. Now the trial Judge has 
held and this conclusion is supported by 
ample evidence on the record and the 
respondents' counsel did not make any 
attempt to attack this finding — that the 
firm N D. Hari Ram and Sons was a 
joint family firm of Bai Sahib Gobind 
Bam and his Sons, defendants 1 to 5, 
that the major sons of Rai Sahib Gobind 
Bam, i. e., Jagdish Sahai, Narpat Bai, 
Narindia Nath, and Dev Eaj operated 
npOD the account which admittedly N.D. 
Hari Bam had with the Peshawar, Bawal- 
pindi and Srinagar branches of the Pun- 
jab National Bank Limited and with the 
Bank of Northern India Limited, Eawal- 
pindi. He has also found that: 

It is no donbt true that defendants 1 to 4 
actively participated in the bosiness oi the 
firmN. D. Hari Ram and Sons and coold be 
held personally liable for the debts which 
formed the consideration for the mortease 
deed Ex. P-1. “ ® 

But for reasons, which I am unable to 
follow, the learned Judge {idds: 

But this (act is not sufficient for making 
defendants 1 to 6 personally liable under the 
mortgage deed Ex. P-1. 

Probably he was influenced by the fact 
that these defendants were originally 
intended to be the executants of the 
mortgage deed, but their names were 
subsequently scored ofif. This is pro- 
bably attributable not to any objection 
raised by these defendants but to an 
objection by Rai Sahib Gobind Ram 
who considered himself to be the only 
person competent to deal with the family 
property. It is well known that in this 
province it has been held by this Court 
that during the life time of bis father a 
son is not entitled to enforce partition of 
joint family property. Rai Sahib Gobind 
Bam naturally considered that his asso- 
ciating bis sons with him in transferring 
the property would mean an interference 
mth the authority as karta of the family 
to bind the family by his acts. In my 
opinion the facts found by the learned 
oubordinate Judge as to the part taken 
hy defendants 1 to 4 in the joint family 
easiness are suflioient to make them per. 
aonally liable in this case in the same 
manner as an ordinary partner in a ooa. 


tractual partnership would be liable for 
the debts due from the firm. The rule of 
the Hindu law that under certain circum- 


stances the adult co-parceners are li.able 
only to the extent of their interest in the 
joint family property for the debts in- 
curred by the manager of the joint Hindu 
family business, bas no application to thei 
facts of this case, because here, tbe| 
adult co-parceners by their conduct in; 
operating upon the account and by parti- 
cipating in the business of the firm have 
made themselves liable as contracting 
parties. 

Reference was made by respondents’ 
counsel to 22 Mad 166 (l), but the later 
judgment of the Madras High Court 
in 41 Mad 824 (2) goes against his con- 
tention. That case was heard by a Full 
Bench of the Madras High Court. The 
facts were that a Hindu father started a 
business during the minority of his un- 
divided son and this business was conti- 
nued after the son became a major. The 
son was helping in the business during 
his minority and was taking an active 
part in it after attaining majority. The 
question arose as to the liability of the 
son to be adjudicated as an insolvent 
along with his father in respect of tbe 
debts incurred in the business. The busi- 


□«ss was louna lo ne a joint family busi. 
ness of the father and the son; it was also 
found that the debts in respect of which 
the adjudication order was made had 
been incurred for the business during the 
minority of tbe son who is described in 
the judgment as defendant 2. Sir John 
Wallis, C. J., held that defendant 2 by 
taking an active part in the business after 
attaining majority bad made himself 
personally liable for obligations of tbe 
business contracted after attaining majo- 
rity; but as no debts were incurred since 
he attained majority be could not be ad- 
judicated an insolvent. And also that: 

\ '? personally answerable 
MSMct Xb® adjudicated an insolvent in 

Spencer. J., concurred in this opinion, 
badasiva Ayyar. J., differed from this 

opinion and held that defendant 2 was 

personally liable not only for tbe debts 
moarred since he attained majority bu t 


3. Official Assignee of Madras v. PalaniannA^ 
phetty. 1919 Mad 690=49 I 0 920=41 
834=86 M h J 473'IP B) ^ 
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evoQ for those incurred during his mino- 
rity as after attaining majority he assisted 
his father in the business. He based this 
conclusion both on S. 248, Contract Act, 
and on the rules of the Hindu law in- 
dependently of the Contract Act. It 
would thus be observed that all the 
learned Judges who constituted the Full 
Bench were agreed that a minor member 
of a joint Hindu family becomes per- 
sonally liable for the debts incurred by 
the father for carrying joint Hindu 
family business if he takes an active 
part in the business after attaining 
majority. In the present case the 
appellant’s claim relates to debts in- 
curred by Rai Sahib Gobind Ram for 
the joint family business after the first 
four respondents, that is to say the major 
sons had attained majority and it has 
been found that these sons bad actually 
associated themselves with their father 
in carrying on the business. Other cases 
cited by the respondents do not afford 
much assistance in deciding the question 
in issue because the matter has not been 
discussed in detail therein, nor are the 
facts on which the decisions are based 
mentioned in the judgments. In my 
opinion having regard to the circumstan- 
ces of the present case respondents 1 to 
4, that is to say the major sons of Rai 
Sahib Gobind Ram must be held person, 
ally liable to satisfy the decree of the 
appellant. 

I would therefore dismiss the appeal 
with costs as against the Dank of Nor- 
thern India Limited in liquidation and 
accept the appeal with costs as against 
respondents 1 to 4 and hold them per- 
sonally liable to satisfy the decree of the 
appellant bank. The appeal as against 
defendant 5, the minor son of Rai Sahib 
Gobind Ram, is dismissed, but there will 
be no order as to costs. 

Sale, J. — I agree. 

K.s. Appeal dismissed. 
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Coldstream and Abdul Rashid, JJ. 

iJhuman Khan and others — Plaintiffs 
— .Appellants. 

V. 

Gurmukh Singh and others — Defen- 
dants — Respondents. 

Second Appeal No. 1412 of 1928, De- 
cided on 24th July 1935, from decree of 
Diet. Judge, Jbeluro, D-/ 11th February 
1928. 


n* 1 ... — Abftdi^ 

TiXT h« no 

right to ahenftte houie citet 

in PiDanwal village has so 
right to alienate the site of his house in (he 
abadiof the revenue estate, without the con- 
sent oi the proprietors of the Tillage. 


[P 396 0 1] 

(*>) Custom {Punjab) Alienation— Abadi- 
Village developing into town— Proprietors 
^tain right to control alienation in Abadi 
Deh unless it it shown that they have re- 
nounced tl. 

The mere fact that a village has developed to 
the state of a toTvn does not justify the pre- 
sumption that the village proprietors have lost 
or abandoned their customary right of control 
over the alleoations of sites in the abadi Deb. 
As long as the proprietors have not acted in 
such a way as to show that they have no regard 
for their proprietary rights and have abandoned 
them the presumption will not be justified: 119 
PB1884, [P 397 011 

(e) Custom (Punjab)~AlienatioD by non- 
proprietors — Acquiescence by landlord— No 
implication of renunciation of right to ob- 
ject to subsequent alienation. 

The fact that proprietors acquiesced In pre- 
vious alienations does not necessarily imply a 
renunciation of their discretionary right to ob- 
ject to a subsequent alienation and the 
evidence of a number of previous alienations 
without objection does not prove a custom of 
uorcstrictod alienation tP 393 C i] 

(d) Custom (Punjab) — Alienation— Abadi— 
Non-proprietors not able to alienate village 
site— Absence of provision in wajib-ul-arz— 
No presumption in favour of right of aliena- 
tion. 

The mere absence of any provision in the 
wajib-ulars forbidding alienations by non-pfo- 
prietors will not raise any presumption that a 
non-proprietor has by custom a right to alie- 
nate a village site: 19 7 0 582. Foil ^ 


e) Landlord and Tenant — Limitation— Ten- 
t mortgaging bis property Mortgagee 
nging property for sale under mortgage 
:ree— Landlord knowing of mortgage for 
gtime but not taking any step to chal- 
ge il-Landlord objecting to sale under 
rtgage decree— Objection dismissed - 
imissal of objection does not give fret 
le for claim which is already barred. 
>)aintifi. a landlord, for a long time knew oi 
mortgage executed by bis tenant. He 
take any step to challenge the * 

antually the mortgagee brought a euit 
mortgage and put the property for sale noM 
mortgage decree. The plaintiff object d to 
sale, which objection was dismissed. At the 
e of objection plaintiff's 
ant was barred. Plaint'^broughUsuit oset 
io the sale within one year of the date o 

J>W?that there lay no °'>iec‘io“ 
dismissal could not give a o i) 

itation. ^ n A 

[) Landlord and Tenant-Limitahon-DM- 

ilienation eaeculed by ‘•"•"‘.'iP'f.inBio* 
uently registered — Landlord c aj-j^lf 
-nation by filing of suit— Suit *• 
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brought within proper period which com* 
mences to run when deed ii executed. 

PJaintiff landlord brought a suit against de* 
fendaot teoaot cballeDgiDg alieuations made 
bT him. The alieoation was OTtdeoced hj a deed 
which was subsequontly registered. Plaintifl's 
suit was within time from the date of registra* 
tloD, but was barred from the date of executiou 
of deed. The qnestioa was when did the time 
commeoce to run: 

Held: that Art. U3, Lim. Act, applies and 
uuder Art. 143 time began to run when the lor* 
feitnre was incurred, i. e. when the deed was 
executed. [P 400 C 1, 2} 

Shuja.ud.din and Asadullah Khan — 
for Appellants. 

/. N. Aggarwal and Asa Earn Aggar^ 
tral— for Respondents. 

Coldstream, J. — This judgment will 
dispose of the sis appeals Nos. 1412, 
1413, 1414, 1499. 1500 and 1501 of 1928, 
which arise out of the following cirenm- 
stances: Dhuman Khan and others, mem- 
bers of the proprietary body of the re- 
venue estate of Pinanwal in Find Dadan 
Khanof Jbelum District, instituted Sve 
suits in the Court of the Subordinate 
Judge, 2nd Class, Jhelum, at dififerent 
times from April 1916 to January 1922 
against different defendants who are ad- 
mittedly non-proprietors, attacking the 
alienations by the defendants of hre resi- 
dential sites in the abadi of Pinanwal 
which is a large village or smell town 
with a population of about 3,000. The de- 
fondants had sold the sites in dispute in 
two of the suits, and in the other three 
cases the sites bad been attached in exe- 
cutioD of decrees against the persons in 
possession. The plaintiffs’ case in each 
suit was that the sites belonged to the 
proprietary body of Pinanwal revenue 
estate and could not be alienated by the 
persons in possession who were not pro- 
prietors without the permission of the 
proprietors. The defendants pleaded that 
Fmanwal having become a town, the 
plaintiffs bad no power according to 
custom to restriot the alienations im- 
pugned. The question whether the non- 
proprietors had by usage acquired a 
right to alienate the sites of their houses 
without interference by the proprietors 
was put in issue in each oase. Other 
pleas, for instance the plea of limitation 
^erealso taken and the issues arising 
from them were struck in each oase, but 
tpe bQbordinate Jndgedisposed of all five 
suits in one judgment on the question of 
custom alone, and holding that if the 
proprietors bad ever had the power 


under custom to restrict non-proprietors 
from alienating sites in their posses- 
sion, they had lost it by their con- 
duct io permitting such alienations 
for a long time, dismissed the suits on 
22Qd March 1924. On appeal the 
District Judge of Jhelum reversed this 
finding and remanded all five suits to 
the Court of first instance purporting 
to act under 0. 41, R. 23, Civil P. C., for 
a decision on the remaining issues. 
Against this judgment the defendants ap- 
pealed to the High Court, having been 
granted the certificates required by 
S. 41 (3) Punjab Courts Act. The learned 
Judges before whom the appeals came for 
hearing accepted a contention urged by 
the appellants' counsel that the remand 
ought properly to have been made nnder 

R. 25 of 0.41, Civil P.C. They accord- 
ingly accepted the five appeals and 
ordered the remand 'to be made by the 
District Judge under that rule observing 
that when he had finally disposed of the 
cases after the order of remand bad been 
complied with, it would be for him to 
decide whether or not a certificate on 
the question of custom should be granted. 
Their judgment clearly left open for final 
decision the question whether the enstom 
alleged by tbe plaintiffs existed. This 
judgment was delivered on 1st November 
1926. 

The suits were then dealt with by tbe 
Senior Subordinate Judge there being 
then no Court of a Subordinate Judge of 
the 2Dd Class at Jhelum. Tbe suits were 
beard in one proceeding, the parties hav. 
ing agreed that tbe evidence should be 
treated as common to them all. The 
Subordinate Judge’s report was submit- 
ted to the District Judge on 10th De- 
oember 1927. The District Judge de- 
cided the oases as follows on 11th Feb- 
ruary 1928. I. Suit No. 9/2, instituted 
on 24th January 1917. The site in dis- 
pute had been sold by Gurmukh Singh 
defendant to Karam Singh father of the 
other defendants on 6th December 1906. 
The plaintiffs were granted a decree for 
Rs. 300 as compensation for loss of the 
site. II. Suit No. 10 instituted on 24th 
January 1917. Ganpat Rai defendant 
bad sold the suit property to Gujar Singh 
defendant on 22nd December 1904. A 
decree forpossession was passed. III. Suit 
No. 120,31, instituted on 19th April 1916. 
Nanak Singh defendant had pnt to sale a 
house and site in execution of a mortgage 
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decree against Kirpa Ram and Sukh Ram. 
The suit was dismissed, it being held that 
the mortgage had not been attacked 
within the period of limitation IV. Sait 
No. 84 instituted on 25th January 1922. 
The site had been attached by Hoshnak 
Rai, defendant in execution of mortgage 
decrees against the sons of Lai Din. The 
suit was dismissed, tbe ground being the 
same as in III. V. Suit No. 665 instituted 
on l2th March 1920. The site had been 
attached by Hoshnak Rai in execution 
of a money decree against Rahim Shah. 
The plaintiffs were granted tbe declara- 
tion they Sought. 

Against these decisions tbe plaintiffs 
have preferred the appeals Nos. 1412 
(case No. 9 2), 1413 (Case No. 120,31) 
and 1414 (case No 84). The defendants 
in appeals Nos. 1501, 1499 and 1500 have 
asked for the dismissal of the suits 
Nos. 9,2,10 and 665. In four of these 
appeals tbe question whether the pro- 
prietors have the right to restrict aliena- 
tions by non-proprietors of the sites of 
their buildings is material and it will be 
convenient to dispose first of this matter. 
It is to be noted that the plaintiffs pro- 
prietors confine their claim to the sites 
only of tbe buildings sold or attached. 

It is not disputed that there is a uni- 
versal and well recognized custom in the 
Punjab that a non-proprietor in a village 
has no right to alienate tbe site of bis 
house in tbe abadi of the revenue estate, 
without the consent of the proprietors of 
the village : see para. 236 of Rattigan's 
Digest of Customary Law. It is further 
admitted that this rule did formerly exist 
in Pinanwal, and was recorded in tbe 
Wajib-ul-arz of 1880 as was noticed in 39 
P R l9i.2 (l). The onus of proving that 
the custom no longer exists in their vil- 
lage was therefore rightly placed upon 
the non- proprietors and to this no objec- 
tion has been taken by the latter at any 
stage of the proceedings. Since 1884 
the onus in such cases has consistently 
been placed upon tbe person denying tbe 
proprietors’ right to restrict alienations 
by non proprietors and has been regarded 
as one not lightly to be discharged ; see 
119 P R 1884 (2). From the beginning 
the case of tbe non-proprietors has been 
that the custom has ceased to exist, the 
abadi sites having by long usage come to 

1. SawaD Siogb v. Jaflar, (1912) 39 P R 1912= 

13 I C 405. 

2. Amao Siogb v. Kalu, (1884) 119 P R 1884. 


be recognized by all parties as the pro 
petty of the persons to whom the houses 
upon them belonged, and the matter for 
determination now is simply whether tbe 
evidence produced by them establishes 
their case. 

For the non. proprietors counsel opened 
his argument with the contention that 
Pinanwal is not now a village the inhabi- 
tants of which form a compact agricul. 
tural community and therefore there is a 
presumption that customs based on the 
proposition that the site of tbe abadi be- 
longs exclusively to the proprietors of 
the village land (malikan-i-deh) do not 
now prevail. Such a presumption is 
legitimate when a place is unmistakably 
a town at tbe time of suit and has 
been so beyond tbe memory of man, but 
as pointed out by Cbatterji, J., in 
Case No. 991 of 1897 (3) : 

It is difficult to see tbe growth of a tiI* 
lage should take away tbe ownership of tbe 
abadi from tbe proprietary body and vest it in 

tbe residents for tbe growth of tbe Tillage 

is not in itself adverse to the right of tbe pro* 
prietors and tbe loss of tbeir right ought to be 
affirmatively established even though at tbe 
time of the trial tbe place has developed into a 
town. 


Id support of this view the following 
remarks of Plowdeo* C. J. in 119 P R 
1884 (2) cited by Cbatterji, J., are strong 
authority: 

When a place is indisputably a town it may 
undoubtedly be tbe case that a presumption st 
once arises that tbe occupants of houses m 
streets or ba^ars are owners of the sites occupied, 
and not tbe biswadars, if any such body can be 
found to exist. But when there is a proprietary 
body aud it is debatable whether tbe locality is 
a village or a qasba or town, .to put the matter 
in issue is merely to miss the true point in issue 
and substitute a false point foe enquiry and e* 
cision. Id villages tbe proprietary right in tne 
abadi is as a rule vested in the proprietary 
The mere material expansion of 
does not destroy that proprietary right, ^o 
proprietors may come and settle m 
more or less considerable on portions of 
and construct bouses and occupy sites. & 
settling does not necessarily deprive tbe pr 
prietary body of tbeir right of ^ 

transfer It to tbe non-proprietary reside^s. 

The question therefore whether Pinan- 
wal is a large village or a small own 
does not appear to be pertmeo 
there is no necessity to refer to 
rulings cited before us which 
principles on which it has been deci 
whether a place is a village or a town 
tbe application of the statuto ry pro _ 

3. Sobha Singh v. Nathu Shah, Cas^o- 99^ 

1697, decided on 9th November IWO- 
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sioos of tbe Paojab Pre-emption Act. 
Assuming however that tbe presumption 
that tbe customary right of tbe proprietors 
exists arising from tbe fact that it existed 
once and was recorded in the wajib-ul-arz 
of 1S80 would be weakened if Pinanwal is 
jfoQDd to be a town, I need only say that 
|for the reasons given by the lower appel- 
late Court in its judgment of 30th January 
192o, I am of opinion that Pinanwal is a 
village and that circumstances that its 
population is over 3.000, that there aroin 
jit 24 shops, a Middle School, several mos- 
ques and religious buildings and many 
pucca houses and that the proprietary 
body now contains persons of different 
Icastes and communities do not justify a 
jpresumptioD that the village proprietors 
have lost or abandoned their customary 
jright of control over tbe alienations of 
jaites in the abadi deb. We have to see 
jwbetbdr the proprietors have acted in 
such a way as to show that they have no 
regard for their proprietary rights and 
have abandoned them. For the noo^pro- 
prietors reliance is placed before us on 
admissions made by Miran Bakhsh and 
Ali Mohammad lambardars in 1887 and 
a judgment of tbe Settlement Officer of 
15bh June 1877 and on tbe evidence of a 
large number of alienations of immove- 
able property in Pinanwal abadi by per- 
sons other than members of tbe proprie- 
tary body from 1871 onwards. 

The value of the admissions made io 
1877 has been considered by the District 
Judge at pp. 24 and 25 of the printed 
judgment. The statement of Miran Bakhsh 
was that non.proprietors could sell and 
mortgage. He did not admit that they 
could sell Bites in the abadi. Ali Mo- 
nammad s statement was that there was 
no custom according to which persons 
other than proprietors can sell or morb 
gage a kotba: 

Pinanwal proper there has been a 
practice for the last five or ten veara that a 

T p«^s- 

It would appear that Ali Mohammad 
was referring to the custom sobsegaentlv 
recorded ip the wajib-uLarz by which a 

noD.propnetor had no right to seU even 

has 

constmoted the 

t la^ value of these statemeots is negli. 
Siblemview of the entry in the subse- 


quently compiled wajib.ul.arz attested by 
the village proprietary body, including 
these lambardars, and tbe village tenants 
which in para. 5, headed “rights of pro- 
prietors in the village abadi" states that 
a non-proprietor can build on tbe shami- 
lat land of the abadi without the pro. 
prietors’ permission and can sell the ma- 
terial of his building if he leaves the vil- 
lage only if he has paid for the site and 
constructed tbe building at his own cost. 
As against these admissions we have an 
important one made by Arjan Singh a 
witness for the defendants in Suit No. 
120, that tbe houses occupied by his 
family in three of the abadis of Pinan. 
wal were taken possession of by the pro- 
prietors when abandoned by the oocu- 
pants. The judgment of the Settlement 
Officer dated Idtb June 1877 was on an 
appeal, lodged apparently by non-pro- 
prietors against a decision by the Settle, 
ment Superintendent, Pind Dadan Khan, 
that by custom Darbara Singh, an appel. 
lant. was not entitled to sell a kobha. 
Whether tbe site was in dispute is not 
made clear. The appeal was accepted and 
tbe case remanded for further enquiry. 

The real nature of the suit is oot clear 
for It seems that Darbara Siogh had 
pleaded that he had purchased the kotha 
or acquired the right to mortgage it from 
Dakht a proprietor, and the questions to 
be decided after remand were whether 
liakht bad mortgaged it to Darbara Singh 

and whether he had sold it to Darbara 
bingh s SOD. 

This judgment, like the admissions re. 
ferred to above, has no weight in view 
of the entry m tbe wajib.nl.arz made 
three years later. I come now to the 
instances of alienations upon which the 
non.propnetor appellants rely. Sixtv 

seven of these are mentioned in the list 

attached to the trial Court’s judgment 

In**! printed book il Ap. 

peal No. 1412). These have been conai 

5^0 District Judge at 

pp. 23 and 24 of his printed judgment 

instances,! agree 

Siat th^ cooduSs 

woLir prove that the 

proprietors have renounced their rights 

to the Ivi. 

denoe of the Patwari tbe proDriekarv 
body of Pinanwal inolades RajpuUalao^ 
^oras, Pathans, Khandoyas KhafFia 

Ghais), although in PaSi 
AUah Khan, to which the plaintiffs bo- 
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long, they and two other Rajput Jalaps 
are the only proprietors. It was for the 
defendants to prove that the alienations 
tliey relied upon were by non-proprietors. 
The documents on the record do not 
show in what patti the property to 
whicn they relate was situated and we 
can have regard therefore only to those 
instances in which the alienors were not 
members of these tribes. Of the 67 in- 
stances in this list there are only 25 alie- 
nations by non-prcprietors, 14 being sales, 
10 mortgages and one a gift. Of the sales, 
five are of houses, the sites of which had 
been purchased from proprietors, four are 
sales now in dispute, four were open to 
challenge at the time of tbefirst suit and 
two have not been properly proved. Of 
the 10 mortgages, two are in suit, four 
were with possession and in one the pro- 
perty concerned had been purchased 
from an original proprietor. Three others 
have been redeemed. 

Counsel has also referred us to docu- 
ments relating to a number of alienations 
mentioned in two lists compiled by the 
appellant Hoshnak Bai himself. The first 
at pp. 201-205 of the typed record, con- 
tains six sales and 18 mortgages: one was 
before 1880, one to a brother, in two the 
property was purchased from the pro- 
prietor and only two in 1891 and 1898 
are really relevant as evidence. These 
last two were for small sums (Bs. 65 and 
Bs. 10) and by unregistered deeds. The 
mortgages of which only three were with 
possession were it seems all except four 
by unregistered deeds. One of those by 
registered deeds is in suit; one was in 
1920, another was in 1917 and inanother 
the property was purchased by the alie- 
nor from a proprietor. The seoond of 
these lists contains 20 instances six being 
of sales. Of the latter in ooe case the 
site was bought from a proprietor and in 
another the property was sold by deed 
for only Bs. 30. Two of the sales are 
challenged in the present litigation. An- 
other was within limitation when the 
first of the present suits was instituted. 
In one alone was the site mentioned and 
that was in 1917. All the mortgages were 
without possession. One is now in suit, 
one was effected after the date of the 
first suit and four others were still open 
to challenge. One of 1911 wasof property 
bought from a proprietor and of the 11 
deeds nine were unregistered. The last 
lot of instances are those in the list put 


in by the registration clerks of Find 
Dadan Khan. D. W. 8. and Jhelum(D. W. 
9). Counsel has referred us to 21 of those 
mentioned by D.W. 8. All these were open 
to attack when the first suit was instituted, 
13 being of a date after it was instituted! 
Of the alienations in the list submitted 
by D. W. 9, 16 have been referred to by 
counsel, 11 being sales and 5 mortgages. 
Of the mortgages 4 are without possession 
and of the deeds evidencing the sales 
only one mentions the site expressly. 

All these instances are not, in my opi- 
nion, sufficient to prove that the proprie. 
tors have by tbeir conduct renounced 
their proprietary rights and that the non- 
proprietors are by custom entitled to dis- 
pose of the sites of their houses. It has 
been laid down in several cases by the 
Chief Court and by this Court that the 
fact that proprietors acquiesced in previ- 
ous alienatious does not necessarily imply 
a renunciation of tbeir discretionary right 
to object to a subsequent alienation and 
that the dvideoce of a number of previ- 
ous alienations without objection does not 
prove a custom of unrestricted alienation. 
To quote the judgment of Plowden and 
Brandretb, JJ., in 85 P B 1882 (l): 

Proof of particular sales having taken place 
without objection would be very good evidence 
of the title of the purchaser to the land sold, 
and while such sales would give good title to 
individuals, in particular portions of the village 
site, they would not prove that the rights of 
the proprietary body over the remainder of the 
site bad been extinguished. 

See also 97 I C 263 (5). Campbell and 
Dalip Singh, JJ., and 111 10 716(6), 
where Tek Chand, J.. remarked tliat this 
proposition is well established. lo 
Lab 467 (7) (Abdul Baoof and Moti 
Sagar,|JJ.,) which decided three appeals m 
cases in which the evidence was common, 
it appears that the non^proprietors bad 
produced no less than 252 documents in- 
cluding documents evidencing 61 ' 

gage deeds and 59 sale deeds exeou^d y 
non-proprietors. The 
followed the rule laid down in 1882, nod- 

ing that there was no evidence disclosing 
the circumstances under which 
alienations were made. In the pres^ 
case also there is no such e vidence. — 

4. Rbarak Siogb v. Allah Dltta, (1882) 85 P B 


swaut Singh v. Tola Ram, 1926 Lab 6- 
7 10 208=27 P L R 653. , ^ 

at Ram v. Nagina, lU I C 7^ ^ 

ya Singh V. Ghulam, 1923 Lab 467-8i 
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doubt there are cases for instance 7 Lab 
451 (8) in which uon-proprietors have 
succeeded in proving a special custom by 
which they are entitled to alienate the 
sites of their buildings. But those deci- 
sions were based upon the particular evi- 
dence in each case, aud cannot be regard- 
ed as setting up any new rule of law. 
The defendant-appellants' counsel has 
drawn our attention to 39 P E 1912 (l), in 
which it was held, on general presump, 
tious rather than upon the evidence of 
instances, that a malik qabza in Finan- 
wal had, in the absence of proof to the 
contrary, the same rights over his bouse 
in the village site as he has over the 
cultivated land in bis malkiyat, and that 
therefore the original proprietors had no 
right to interfere with the sale of the 
house. This decision does not help the 
defendants, who are not malikan qubza 
and whose case was simply that by cus. 
tom the rights of the proprietors to res- 
trict alienations by non-proprietors had 
been abrogated. 

That decision was in a second appeal, 
the first having been dismissed, against a 
decision of the Munsiff, 1st Class, Jbelum 
in 1907 in five suits. From the Munsiff’s 
judgment it appears that at the trial the 
main question on which issue was joined 
was whether ghair maliks had therighbto 
alienate without the consent of the maliks. 
The learned Munsif, who took into consi- 
deration the judgment of the Settlement 
Officer of 1877, to which reference has 
been made above, decided that the defen. 
dants, who were malikan qabza and not 
members of the proprietary body, had 
not_ the right they claimed but were 
entitled merely to remove the materials 
of their houses. The judgment of the 
Chief Court decided nothing about non 
proprietors who were not malikan qabza 
but merely that a malik qabza was not a 
non-proprietor within the purview of the 
clause in the Wajib-ul-arz of 1880 which 
provided that non-proprietors had no 
power to dispose of the sites npon which 
their houses stand. 


Counsel for the proprietors has a: 
US to attach importance to the omU 
from the wajib-oLarz drawn up for 
village in 1900 of the entry recording 
rights recdrded in para. 6 of the Ws 
ttl-arz of 1880. This omission is. h 
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96 1 0 247=7 Lah 461=27 P L R 696. 


ever, explained by a note in the wajib- 
ul-arz itself which shows that the old 
entry was omitted and an euquii-y into 
the custom recorded in it not made in 
consequence of a special order passed in 
view of the fact that the revenue depart, 
meet bad no jurisdiction in the matter. 
The omission is, therefore, of no conse- 
quence. As pointed out by Chevis, J., in 
12 I C 532 (9) the mere absence of any, 
provision in the wajib-ul-arz forbidding 
alienations by oon- proprietors will not 
raise any presumption that a non-pro- 
prietor has by custom a right to alienate' 
a village site. It remains to deal with' 
the several appeals upon the points aris- 
ing in each, it being settled that the 
defendants bad not the right to alienate 
the sites of their buildings without the 
proprietors' consent. 

Appeal No. 1412 of 1928. — In this case- 
the learned District Judge has found 
that the plaintiffs were entitled to chal- 
lenge the alienation by Gurmukb Singh 
in favour of Earam Singh (who re-sold 
to his son Hari Singh), that when Karam 
Siogb began building upon the site or 
adding to the buildings there, the plain- 
tiff Jafar Khan served him with a notice- 
that he had no title in the site and 
would continue building at his own risk, 
(the evidence is that notice was first 
given verbally by Jafar Khan accom- 
panied by the Patwari and that a second 
notice was given in writing and that the 
plaintiffs had not acquiesced in the con- 
tinnanoe of the construction. Neverthe- 
less he has considered it appropriate to 
refuse a decree for possession in view of 
the circumstances (presumably because 
of the delay in instituting the suit) and 
has granted the plaintiffs a decree for 
Bs. 300 as compensation. In supporting 
this decision defendants' counsel has 
cited a number of judgments in which 
compensation only was awarded in cases 
where the trespasser had occupied the 
disputed property for a long period and 
built upon it in good faith. In none of 
these cases, however, had the wrongful 
occupant deliberately acted in defiance 
of notice given by the rightful owner. 
J. he mere fact that the occupant has 

“Of® “°ooy on the site than the 
aite Itself is worth is not a sufficient rea- 
aon for compelling the owner to sell his 

9. v. Mohar Singh, (lou) 19 I 0 
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property. In this case. I do not think 
that the principle in S. 51, T. P. Act 
applies, for Karam Singh cannot he said 
to have acted in good faith or been 
merely negligent. I would accordingly 
accept this appeal and setting aside the 
decree appealed against grant the plain- 
tiffs a decree for joint possession with 
the rest of the proprietary body of the 
patti with costs throughout. The defen- 
dants will be at liberty to remove their 
malba within four months. 

Appeals Nos. 1413 and 1414 are by 
the proprietors who contest the correct- 
ness of the learned District Judge’s deci- 
sion that the suits Nos. 120'31 of 1916-20 
and 84 of 1922 were barred by limita- 
tion. Appellants' counsel has not been 
able to show us that the lower Court’s 
decisions are wrong. Suit No. 84 of 1922 
was for setting aside a sale under a mort- 
gage decree passed in 1916, the mortgage 
charge having been created in 1904 and 
1906. The appellants' counsel suggested 
that limitation began to run when the 
Court refused to set aside the sale, but 
he is unable to give us any authority for 
this proposition. In suit No. 120 31 of 
1916-20 the property had been mortgaged 
in 1903. The mortgagee obtained a 
mortgage decree and proceeded to sell 
the property. An objection to the sale 
by the plaintiffs was dismissed in October 
1915 and the plaintiffs lodged their suit 
in April 1916. It is contended that the 
suit was within time as it was brought 
within a year from the date of the dis- 
missal of the objection, but no objection 
lay at law and its dismissal could not 
give the plaintiffs a fresh period of limi- 
tation. These appeals, Nos. 1413 and 
ll414, are dismissed with costs. 

Appeal No. 1499.— In this case the 
plaintiffs challenged a sale by Ganpat 
Eai to Gujar Singh by deed executed on 
22nd December 1904, but registered on 
24th January 1905. If time ran against 
the plaintiffs from the date of registra- 
tion, the suit was within time, but it 
was barred by limitation if started to 
run when the deed was executed. The 
trial Court held the suit to be barred. 
The learned District Judge has, however, 
granted a decree holding that it was not 
until registration that the plaintiffs had 
notice of the alienation. Under Art. 143, 
Dim. Act (the applicability of which is 
admitted) time began to run when the 
Iforfeiture was incurred and S. 47, Regis- 
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tration Act is clear to the effect that 
when a document is registered it operates 
from the date of its execution The 
learned District Judge’s decision on the 
point was wrong. The appeal is accep- 
tea, the lower Coart's decree set aside 
and the plaintiffs’ suit dismissed with 
costs throughout. 

Appeal No. 1500 of 1923.— The only 
question for determination here is that 
of custom and this matter having been 
decided against the appellants, the ap- 
peal fails and is dismissed with costs. 

Appeal No. 1501 is the cross appeal 
by the defendants-respoDdents in appeal 
No. 1412. In view of the decision on 
the point of custom and the decision in 
appeal No. 1412 that the plaintiffs are 
entitled to possession, this appeal must 
fail. It is dismissed with costs. 

Abdul Rashid, J.— I agree. 

S.R,/R.K. Order accordingly, 
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Young, C. J. and Monroe, J. 

Eartar Singh — CoDTict — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 1011 of 1935, De« 
cided on 20tb November 1935, from 
order of Sess. Judge, Amritsar, D/-7tb 
September 1935. 

Criminal Trial— Approver — Corroborat>oo 
ii neccstary—Corroboration thould connect 
accused with crime itielf— Certain perwn 
giving threats of death— Evidence corroho* 
rating approver's evidence regarding threats 
available— Accused cannot be connected to 
offence of murder through such threats only. 

No matter how strong a motive is proved, » 
is unsafe to convict on the evidence of ap* 
prover unless there is corroboration connectiM 
or tending to connect the particular accused 
with crime itself. The mero uttering oI J 
threat some months before the murder too 
place, even if it was established by sstisfacto^ 
evidence over and above to that given by 
approver that such a threat had been prow , 
cannot of itself be taken to show that the ^ 
SOD uttering the threat was connected with tw 
death, which took place some months later, 
the person against whom the q x] 

uttered. 

S. A. Mahmud — for Appell^ok- 

D. B. Sawhnay — for the Crown. 

Young. C.J.-Kartar Singh. Basaut 
Singh and Hazara Singh were ebarg^ 
with the murder of Surnin Singh. Kar 
Singh was convicted and 
death and the other two accused 
acquitted. The motive alleged for tw 
crime was that Surain Singh ba 
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stituted a suit for recovery of Cs. 150 
agaiost Kartar Singh and also that some- 
time previously Suraio Stngb had en- 
deavoured to got Kartar Singh removed 
from the oflice of lambardar. Itisun- 
necessary to discuss the prosecution evi- 
dence at length. It is based on the evi- 
dence of Dalip Singh approver. There 
is DO doubt that bis story, if believed, 
would implicate not only Kartar Singh, 
but the other two accused who were ac- 
quitted. The sole question which arises 
is whether there is corroboration of the 
evidence of tbe approver in the case of 
Kartar Singh. Tbe learned Sessions 
Judge said that he considered that there 
was sufficient corroboration in the evi- 
dence of Mohan Singh (P. W. 7) that he 
had heard Kartar Singh threaten to kill 
the deceased and the exceptionally strong 
motive that Kartar Singh had to kill 
Surain Singh. In our opinion neither 
the evidence of Mohan Singh concerning 
the threat nor the strength of the motive 
can be considered in law as corrobora. 
tioQ of the evidence of tbe approver. 
The learned Sessions Judge refers to the 
ease of 1925 Lah 526 (I) in which it was 
said that the evidence of an approver 
supported only by strong evidence of 
motive was insufficient for a conviction. 

The learned Sessions Judge goes on to 
say that he does not understand that case 
to have laid down any general principle. 
ITh© principle is however well established 
that DO matter how strong a motive is 
proved it is nnsafe to convict on the evi- 
dence of an approver unless there is 
corroboration connecting or tending to 
connect tbe particnlar aconsed with tbe 
crime itself. Tbe mere uttering of the 
threat some months before the murder 
took place, if it was estabUshed by satis- 
factory evidence that such a threat had 
been proved, which cannot be said in 
this case, could not of itself be taken to 
show that tbe person uttering the threat 
was connected with tbe death, which 
took place three months later, of the 
person against whom the threat had been 
ottered. We hold that the approver’s 
statement m this case is not corrobo- 
rated: we allow the appeal, set aside 
tbe conviction and the sentence and 
Acquit the acoQsed. 

B-D./r k. AvveoX allowed. 

^ n f 1826 Lah 526=86 I 0 

811=26 Or L J ?75=2C P L R 124. 
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Addison and Abdul Rashid, JJ, 

Peoples Bank of Northern Indiap 
Ltd.y Lahore — Petitioner — Appellant. 

T. 

Fateh Chand k Co. and anclhcr — Ees- 
pondeots. 

Civil ilisc. PetD. No. 294 of 1935, De- 
cided on 17th January 1936, from order 
of Addison and Din Mohammacl, JJ., D/. 
2nd January 1935. 

(a) Companies Act (19 13), S. 171 — Suit in* 
stituted by company under liquidation with* 
out leave of Court — Leave obtained within 
period of limitation for such suit — Suit 
should not be dismissed. 

If a suit by a comi^any Id liquidation has 
been instituted without leave of Court under 
S. 171, Comp.inies Act, but such leave has been 
obtained within the period of limitation, it 
would obviously bo useless to dismiss the suit 
and to compot the plaintiS to bring another 
suit after obtaining the leave. (P 402 C 2] 

(b) Companies Act (1913), S. 171~lnter* 
pretation of ^ Meaning of words or com* 
menced* Meaning of commencement and 
institution is same. 

It is impossible to bold that the words *^or 
commenced'' iu 8. ITl, Companies Act, are 
otiose. They were put in to show that no suit 
could be instituted or other legal proceeding 
commenced without tbe leave of Court after the 
company bad gone into liquidation. The 
words immediately preceding them, namely 
‘‘shall be proceeded with", were put in merely 
in order to meet the case of those suits or legal 
proceedings which were pending at the time 
the Liquidation started. The word "commenced" 
has been used because a proceeding is usually 
said to bo commenced just as a suit is usually 
said to be instituted, bat the meaning of tbe 
two words is the same. S. 171 means that after 
liquidation has started, a suit* cannot bo msti* 
luted and other legal proceedings cannot be 
commenced until the leave of tbe Court is 
given. [P 4 Q 2 q 

D. C Balli — for Petitioner. 

Mehr Chand Sud and Norman Ed- 
mund — for Bespondents. 

Addison, J.— There was before the 
District Judge of Lahore, acting as Liqui- 
dation Judge, a three cornered contest 
between the Panjab Palp and Paper 
Mills. Limited, (in liquidation), Messrs 
Fateh Chand and Co., Limited, (in liqui- 
dation) and the Peoples Bank of Northern 
India, Limited. He gave his decision on 
20th August 1934 and an appeal to this 
Court was dismissed in limine by a Divi. 
sion Bench on 2nd January 1935. On 2nd 
April 1935 the Peoples Bank of Northern 
India put in a petition for leave to appeal 
to His Majesty in Council against the 
order of this Court, citing Messrs. Fateh 
Lhand and Co., in liquidation and the 
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Punjab Pulp and Paper Mills in liquida- 
tion as respondents. This was the last 
day of limitation for such an application. 
It may be mentioned that on 2'Jod May 
1935 an order was passed by this Court 
for the compulsory liquidation of the 
Peoples Bank of Northern India, Limited, 
itself. The petition came before a Division 
Bench on iTth May 1935, when objec- 
tion was taken that the application was 
incompetent without leave from the 
High Court in the case of the Punjab 
Pulp and Paper Mills Limited in liquida- 
tion and from the District Court in the 
case of Messrs. Fateb Cband and Com- 
pany Limited, in liquidation, as these 
two Courts were respectively in charge 
of the liquidation of these two concerns. 
The petitioner's counsel asked for time 
to prepare himself to meet the point 
taken and we granted an adjournment 
conditional on bis paying costs to the two 
liquidators. The case came on for hear- 
ing again today and we have ascertained 
that this Court has given leave with res- 
pect to the Punjab Pulp and Paper Mills 
Limited, in liquidation, on lUtb July 1935 
and the District Judge gave leave with 
respect to Messrs. Fateb Cband and Co. 
Limited, in liquidation, some time in 
October 1935. A preliminary objection 
was however taken that the petition 
should he dismissed as time barred as it 
was incompetent until such leave bad 
not been obtained and as the leave bad 
been obtained till long after the 
period of limitation bad expired, the 
petition was barred by time This de- 
pends on the meaning of S. 171, Com- 
panies Act, which runs as follows: 

^VbtD a winding up order has been made, oo 
suit or otbor legal proceeding sball be proceeded 
with or commoiiccd against ibe company ex- 
cept b> leave of the Court, aod subject to such 
terms as the Court may impose. 

Mr. Kalli on babalf of the petitioner 
contended that be could legally institute 
or commence the proceedings without 
the leave of the Court hut that after be 
bad done so. his petition could not be 
proceeded with until he bad obtained 
such permission. He also relied upon 
52 All 430 (1) and 34 Bom L R 683 (2), 
p. 692. Neither of these rulings however 

1. Peoples lodustrial Back, Lid. v. Ram Chao* 

der, 1980 AU 603=124 I C 28=62 All 430 = 

1980 A L J 373 

2. Bhioiaji BbibbutmaW. ChuDilal JaTOrchaod. 

1932 Bom 344=18S I C 821=34 Bom L R 

C8S. 


is ID point as no question of limitation 
was involved in them. If a suit has been 
instituted without such leave but such 
leave has been obtained within the period 
of iimitaiiou, it would obviously be use. 
less to dismiss the suit and to cotnpei 
the plaintiff to bring another suit after 
obtaining the leave. Further, Mr. Ralli’s 
argument comes to this; that the words 
['or commenced” in S. 171 have no mean, 
ing. If his argument is correct, it would 
have been sufficient for the section to 
run as follows: When a winding up order 
has been made, no suit or other legal pro. 
ceeding sball be proceeded with against 
the company except by leave of theCourt, 
and subject to such terms as the Court 
may impose. 

It is impossible for us to hold that 
these woids “or commenced” are otiose. 
They were put iu to show that oo suit 
could be instituted or other legal pro. 
ceedings commenced without the leave in 
question after the company ha^ gone into 
liquidation. The words immediately pre. 
ceding them, namely “shall be proceeded 
with” were put in merely in order to 
meet the case of those suits or legal pro* 
ceedings which were pending at the lime 
the liquidation started. As regards them 
the section enacts that they cannot be 
proceeded with until leave of the > ourt 
is granted and they remain pending for 
some time till such leave is granted or 
refused. With respect to new suits or 
other new legal proceedings it was enac. 
ted that they sball uot be commenc^ 
until the leave of the Court is granted, 
if liquidation has started before they are 
brought into Court. The word com- 
menced” has been used because a pr^ 
ceeding is usually said to be commcuc^ 
just 83 a suit is usually said to be insti 
tuted, but the meaoing of the two words 
is the same. We consider that thesectiOD 
means that after liquidation has stariM. 
a suit cannot be instituted and ot ar 
legal proceedings cannot be comraencefl 
until the leave of the Court is g've ■ 
This means that the petition was no* 
properly before the Court uoti 
secoDd Court gave permission m Uoto^ 
1935, so that the petition is long barr 
by time. We are unable to come to any 

other conclusion as, 
words “or commenced in 
would be useless. Mr Rail 
amounts to this that: hecau 
tion after liquidation has 


did so. the 
the section 
i's argumen* 
putina peti- 

giarted and 
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that the Court most leave it uotoocbed 
until such time as ho cares to apply for 
leave, however long that period may be. 
We are satisfied that this is not tbs 
meaniog of the section and we dismiss 
the petitioo, but make no order as to 
costs, as we have already granted costs 
of the adjouroment to both counsel for 
the different concerns. 

It was not contended before us that 
this was a fit case in which we should, 
if we could, extend the time. 

B.D./R.K. Petition distnissed. 

A. I. R. 1936 Lahore 403 
Addison and Abdul Eashid, JJ. 
Gulab and others — Plaintiffs — Appel- 
lants. 

V. 

Umar Bibi and others — Defendants — 
Eespondents. 

First Appeal No. 920 of 1935, Decided 
on 13tb November 1935, from decree of 
Sub.Jndge, First Class, Sialkot, D/- 6th 
March 1935. 

Custom (Punjab)— Succession — Dillu Jots 
of Sialkot District. 

Among Dilln Jats of Sialkot District married 
daughters cannot inherit in presence of collate* 
Mis. [P 404 0 1] 

Barkat Ali — for Appellants. 

M. S. Khan and T. D. Khanna—toi 
Eespondents. 

Abdul Rashid, J.— One Kbawaj Din a 
Dillu Jat of village Godba in the Sialkot 
District, died sonless in 1899. His land- 
ed property was mutated in the name of 
his widow Mt. Umar Bibi, who conti- 
nued to enjoy the estate till 1929. On 
24th May 1929, Mt. Umar Bibi made a 
gift of the entire land of her deceased 
hnsband in favour of her daughter Mt 
Baeul Bibi. The plaintiffs, who are col- 
mterals in the 11th degree of Kbawaj 
Did, the last male holder, instituted the 
present suit for a declaration to the effect 
that the gift by the widow shall not af. 
feet their reversionary rights. A portion 
of the land was gifted by Mt. Eoaul Bibi 
in favour of her husband Khair Din and 
he was also impleaded as a defendant. 
The defendants pleaded that the land in 
dispate was not ancestral qua the plain- 
tiffs, that Mb. Rasul Bibi was the lawful 
heir of her father, and that the plabtiffs 
being very remote oollaterols, were not 
entitled to succeed in preference to her 
The trial Court held that the plaintiffs 
had succeeded in proving that they were 
collatersls of Kbawaj Din in the 11th 


degree. It was further found that the 
property in dispute was not ancestral qua 
the plaintiffs. On the question of custom 
the trial Court held that Mt. Easul Bibi 
was entitled to succeed in preference to 
the plaintiffs. The plaintiffs' suit having 
been dismissed, they have preferred the 
present appeal to this Court. Oo the 
question of custom the trial Court fram- 
ed the following issues : 

Whether the pUiDtifls bare got superior right 
of ioheritaace than Hasnl Bibi in case the land 
is proved to be ancestral or non*ancestral qua 
the plaintiffs. 

In his judgment the learned Subordi- 
nate Judge did not refer to the provi- 
sions of the Eiwaj-i.am of the Sialkot 
District, and decided the question of 
custom in favour of the daughter on the 
strength of certain rulings dealing with 
different tribes in districts other than 
Sailkob. No evidence was produced by 
either party on the qnestion of custom, 
which was decided in favour of the 
daughter on the ground that the general 
custom of the province was that daugh- 
ters were preferred to distant collaterals 
in snccession to acquired property of 
their father. In view of the observations 
of their Lordships of the Privy Connoil 
in 45 P K 1917 (l) to the effect that the 
entries in the Riwaj-i-am are a strong 
piece of evidence in support of a custom 
and that it is for the party asserting a 
custom contrary to the entries in the 
Bmaj-Uam to establish soch custom it is 
neceMary to examine the provisions of 
the Customary Law of the Sialkot Dis. 
trict. Question 47, Customary Law of the 
Sialkot Distnot, compiled at the revised 

settlement in 1916 runs in the followine 
terms : ^ 

heVi? daughters in- 

herit{l| the immoveable or ancestral, ( 9 ) the 

moveable or acquired, propertj of their father ? 
sonV^Y oxclusJSn oi 

sons, or the widow, or the near male kind- 
red of the deewsed ? Uthey are excluded by 
“I** M ‘bore any fixed limit 

mnft Vka such near kindred 

towards the deceased in order to 
exclude hu daughters 7 

of male lineal des- 
taie possession of their father's properfy tUl 

tersKot”* daugh- 

ills ‘V 

• *i|*. 80 oer 8 l rule ; but under the 

S?t that ? ®®®® P®®P’o »6- 

prefereboe to 

collaterals of the 5th or more remote degrees. 

L ®o«7; ^lah Ditta, 1918 P 0 190=38 I 0 864 
—44 I A 89=44 Oal 749=46 P B 1917 (POj. 
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Question No. 47 in the Customary Law 
of the Sialkot District compiled in the 
year 1895 is identical with Question 
No. 47 of the Customary Law compiled 
in 1910. The answer in the 1895 Riwaj. 
i.am is that if there is any male kindred, 
a daughter cannot inherit property of any 
description- It is also stated in the Ma- 
nual of Customary Law of 1895 that “in 
answer to question No. 12 of the Riwaj- 
i-am of 1865, it was said that a daughter 
cannot inherit ” It is clear therefore 
that from 1865 to 1916 the entry in the 
Biwaj-i-am has remained unchanged, and 
is to the effect that married daughters do 
not inherit in the presence of collaterals 
in any case. In the present appeal we 
are concerned with a married daughter. 
In the absence of any evidence to the 
contrary, the entries in the Riwaj-i-ams 
of 1865, 1895 and 1916 constitute an im- 
portant piece of evidence in favour of 
the plaintifls and as this evidence stands 
unrebutted, it must be held that the 
plaintiffs have established a custom 
whereby they are entitled to succeed to 
the property in dispute in preference to 
Mt. Rasul Bibi. For the reasons given 
above, we accept this appeal, set aside 
the judgarentr and the decree of the trial 
Court and grant the plaintiffs a declara- 
tion to the effect that the gift made by 
Mt. Umar Bibi in favour of her daughter 
Mt. Rasul Bibi with respect to the pro- 
perty in dispute shall not affect their 
reversionary rights after the death of 
Mt. Umar Bibi. We leave the parties to 
bear tbeir own costs throughout. 

13.D./R.K. Appeal alloiied. 

A. I. R.1936 Lahore 404 
J A I L aij, J. 

Shib Lai and others — Plaintiffs — 
Appellants. 

V. 

Sri Kishen Das— Defendant— Respon- 
dent. 

Second Appeal No. 1669 of 1935, De- 
cided on 30tb January 1936, from decree 
of Dist. Judge. Delhi. D/- 22nd May 
1935 

Hindu Law — Joint family— Co-parcenary 
property ailualed in village - Member of 
joint family being co parcener becomes co- 
proprietor and can retain possession of vil- 
lage common land. • 

A member of a joint Hindu family being a 

co parcener in the co-parcenary property situ- 
ated in a village is by virtue of that fact a co- 
sharer in the village and therefore will be one 
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of the village proprietors, who can retain tos- 
session of village common land until naniti^ 
1921 Lah 63 ; 1925 PC IS; 7 
P R 1908, Appl ; 9 IF il 483, Be/. [P 405 c l] 

Bhaoivat Doj/of— for Appellants. 

-Ifc/ir Chand Mahajan and R. C. Soni 
— for Respondent. 

Judgment. — The only question in 
these two appeals is whether the respon- 
dent is a proprietor in the village in 
which the land in dispute is situated. 
The land in dispute is a part of the viU 
lage common land and has been in pos- 
session of the respondent. The appel- 
lants are the other village proprietors 
and they claim that the respondent is a 
trespasser. The respondent, on the 
other hand, claims that being himself a 
village proprietor, he is entitled to re- 
main in possession of part of the village 
common land till partition The respon. 
dent is a member of a joint Hindu family 
and that family admittedly owns land in 
the village. The coatention of appel- 
lants, the other village proprietors, is 
that the joint family is a village pro- 
prietor but not in its individual mem- 
bers. The question is not covered by 
any direct authority. Counsel relies up- 
on 9 W R 483 (1) and also discussion by 
Mulla in bis Hindu Law on the nature of 
the right of a member of a joint Eioda 
family. It is stated iu the reported case 
and also by Mulla that a member of s 
joint Hindu family has no separate indi- 
vidual right in any item of the co-par- 
cenary property, that his right is only to 
secure partition in respect of his share m 
SQch property as a member of the joint 
family. This however does not directly 
bear on the question involved in these 
appeals. 

On behalf of the respondent, 7 All 
184 (‘2). 35 P R 1908 (3). 79 I C 448^ 
and 6 Lab 1 (5) are cited. All these 
cases relate to pre-emption suits ana 
establish the proposition that a member 
of a joint Hindu family is a co-sharer and 
as such has the locus standi to mainta m 
a suit for pre-emption. Thes e cases, 

1 . Ohukan L»1 v. Potan Chundor Singh. (1868} 

0 R 483. 4 . L MdfiA) 7 

2. Gandhurp Singh v. Saheb Singh. (1884) 

184=1894 AWN 326 (FB). ^5 p 

3 Ishri Prasad v. Bashesbar Nath, (190oJ 

R 1908=179 P L R 1908 
4. Saowal Das v. Jagio Mai, Viii ua 

1 C 44$. • • T 1 1Q35 P 0 18^34 

6 . Sat Narainv. Behan ^1. 1938 S' 

I C 883=52 I A 22=6 Lah 1 ("O)* 
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Arur Singh v. Mt. Santi (Addison, J.) 


my opinion, indirectly lay down the pro- 
position that a member of a joint Hindu 
family being a co- parcener in the co- par- 
cenary property situated in a village is by 
jvirtue of that fact a co-sbarer in the viU 
ilftge, and therefore a co-sharer in the vil- 
lage will be one of the village px^oprietors. 
^The matter is not free from difficulty but 
this seems to bo the logical view to take 
in this case. 1 accordingly dismiss both 
these appeals with costs. 
n.D./P.K. Appeals dismissed. 
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Addison and Abdul Rashid, JJ. 
Arur Singh — Plaintiff — Appellant. 


V. 

Sanli and Defendants” 

Respondents. 

Second Appeal No. 609 of 1935, Deci. 
ded on 28tb October 1935, from decree 
ofDisb. Judge, Amritsar, D/- 11th De- 
cember 1934. 


* Estoppel— Mortgagee in Punjab not get 
ting bit mortgage recorded in revenue re* 
eordt — Mortgagor making aitenaliont— 
Traatfereet finding property unencumbered 
from revenue records— Mortgagee is esto* 
pped from challenging such transfers on 
account of his negligence. 

Id the Punjab transfers may be oral and 
frequently are so. For this reason more im* 
portance is attached to the revenue records in 
^he Paojab than io the other provinces as in 
them transfers must usually be by means of 
registered deed. The searching of the registia* 
tion records therefore in the case of agricultural 
land is not a practice commonly done. What 
U looked at is the entry in the revenue records. 
So where a mortgagee does not get bis mort- 
gage entered in the revenue records and thus 
allows the mortgagor to remain ostensible 
owner, such mortgagee cannot qnestioo the 
alienations made by the mortgagor to others 
who from the revenue records found the pro- 
perty free from encumbrance. The mortgagee 
in auch & oaso is estopped bj his own negligent 
conduct in not getting bis mortgage entered 
ID the revenue records : 1029 Ran<7 161 and 
Appl ; 1931 Nag IM. Di^ent ^ [P Ss q 1] 

Lala Ckiranjiva Lal~(oT Appellant. 
J. L. Kapur~iot Kespondents 3 to 6. 

S. L. Purt—iot Majisa Ram and Mohd 
Hnssam. 


Addison, J — Two questions have been 
argued m this second appeal. The first 
18 with reference to Khasra No. 2145 

^as dismissed as regards 
this Khasra number on the ground that 
Mohammad Hussain had not been made 
a defendant until the suit was barred bv 

appellate Court 
oeid that be was m possession of the 


land and there was a registored deed of 
transfer executed in his favour. In these 
circumstances, it cannot be said that the 
decision is wrong. The suit was also 
dismissed with respect to Khasra No. 
2138 as well as Khasra No. 2145 min. On 
an application of the principle under- 
lying S. 41, T. P. Act. The plaintiff sued 
for possession as a mortgagee and there 
is DO <]uestioa that be was entitled to 
take possession under his mortgage. The 
land was agricultural land. He took no 
steps to get possession for a very Icng 
period, neither did he have his mortgage 
mutated in the revenue papers. This 
allowed the mortgagor to sell various 
parts of his holding to the other defen- 
dants. On these grounds it was held that 
under the principle underlying S. 41 the 
plaintiff was entitled to no relief as re- 
gards these Khasra numbers. It was said 
in 1927 Lab 666 (1) that: 

Where the revenue entries show a person as 
the sole proprietor of a certain land and there 
are no other circumstances leading the pur- 
chaser of such land from the proprietor to go 
behind the revenue records and make any fur- 
ther enquiry, the vendees are fully protected by 
the principle underlying S. 41. 


ID (DO ruDjao cransiers may bd otux 
and frequently are so. For this reason 
more importance is attached to the re.| 
venue records in the Punjab than in the| 
other provinces as in them transfers must 
usually be by means of registered deed. 
The searching of the registration records 
therefore in the case of agricultural land 
is not a practice commonly done. What 
is looked at is the entry in the revenue] 
records and in the present case the entry 
showed that the land was unencumbered. 
The plaintiff waited till the period of 
limitation had nearly expired and so 
allowed his mortgagor to dispose of the 
land on which houses also were built by 
the transferees. 7 Rang 110 (2), is an 
authority for the proposition that the 
mortgagor may be unable to hold himself 
out M the ostensible owner by negligence 
on the part of the mortgagee (vide p. 125 
of the report). Another Rangoon deci- 
sion IS 1929 Rang 333 (3), where a 
lessee was similarly held estopped from 
setting op bis lease aga inst subsequent 

Sardat Bibi, 1927 Lah 6CC= 

103 1 0 45. 

2. Ram Das y. Kannamal, 1929 Rang 161=117 

10 246=7 Rang 110. 

Kyaing, 1929 Rano 

338=119 I 0 217=7 Rang 276. 
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transferees from his lessor. 134 I C 676 
(4j IS a decision to the opposite effect, 
but we prefer to follow the other deci- 
f>ions and to hold that in this case the 
provisions of S. 41, T. P. Act. apply. For 
the reasons given, we dismiss the appeal 
with costs. 

B.D./r.k. App eal dismissed. 

4. Narayan T. Purushotam. 1931 N-ac 114=131 
I C 676=27 Nag L R 144. 

A. I, R, 1936 Lahore 406 

Addison and Abddl Rashid. JJ. 

Praphull Det— Plaintiff— Petitioner. 

V. 

Sham Lai and others — Defendants — 
Opposite Parties. 

Civil Misc. Petn. No. 484 of 1935, De. 
cided on 30th January 1936, for leave to 
appeal in forma pauperis against order of 
Sub.Judge. First Class, Lahore, D/- 8th 
May 1935. 

Pauper — Appeal — Appeal can be only 
against decree as a whole and not against 
orders which are not decrees. 

A person can file a petition to appeal in forma 
pauperis only against a decree as a whole, and 
not against any order which is not a decree and 
which does not dispose of a case finally ; 1933 
Lah 692, Rel. on. [P 406 0 2) 

S. L. Puri — for Petitioner. 

J . N. Aggancal and Asa Ram — for 
Opposite Parties. 

Ram Lai — for the Crown. 

Addison, J. — This is a petition by 
Praphull Dev for leave to appeal in 
forma panperis against an order of a 
Subordinate Judge, First Class, dated 8th 
May 1935. The plaintiff instituted a 
suit against ten persons in forma panpe- 
ris. By the order appealed against 
dated 8tb May 1935, the Subordinate 
Judge found certain issues against the 
plaintiff to the effect that Hindn law 
applied to the disposal of the estate of 
the deceased which was in dispute, that 
the will made by the deceased which dis- 
posed of his entire self-acquired pro- 
perty was valid in law and enforceable 
and that the plaintiff had thns failed to 
establish the main gounds on which he 
based bis attack on the will in question. 
Having come to this finding the Subordi- 
nate Judge, First Class, directed the 
plaintiff to produce bis evidence on 
the remaining issues on 16tb May 1935. 
The plaintiff appeared on 16th May and 
bis counsel stated that be had no evi- 
dence to produce in support of the other 
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stated that he was unable to sapnort 

Whether^ the suit as framed is mait 
tamable? The Subordinate Judge 
therefore proceeded to hold that the suit 
was not maintainable in the form ip 
which It was framed and as the plaintiff 
did not want to amend his plaint he 
dismissed the suit on 18th May 1935. ' 


This application for leave to appeal in 
forma pauperis against the order of 8th 
May 1935 only and not against the 
decree dismissing the suit, dated 18th 
May 1935, was put into this Conrt on 
4tb June 1935, and the petitioner's 
attention was drawn to the fact that he 
apparently was not appealing against the 
decree dismissing the suit. He replied 
to the effect that though he, in compli- 
ance with the office objeotion, put in a 
copy of the final order dated 18th May 
1935, and a copy of the decree-sheet of 
that date, he was still limiting bis appeal 
to the order of 8th May. In these cir-i 
cnmstances it seems to ns that his peti- 
tion for leave to appeal in forma paupe- 
ris against the order of the Subordinate 
Judge, First Class, dated 8th May 
1935, must be dismissed on the abort 
ground that be is not entitled to prefer 
an appeal against that order (see the 
wording of 0. 44, E. 1, Civil P. 0.) 
His whole suit had been dismissed be- 
fore be put his appeal into this Court 
and be should have appealed against the 
decree as a whole. The order of 8tb, 
May 1935 did not dispose of the case, sOj 
that at that stage there was no case: 
decided : See 14 Lah 715 (l). The orderl 
passed then cannot be treated as a de- 
cree. Besides, by the time be preferred 
his appeal, the final decree bad been 
passed, against which however be has 
refused to put in an appeal. In these 
circumstances, we have no other course 
open to us except to dismiss this applica- 
tion for leave to appeal in forma 
ris against the order dated 8th May 1935. 
We make no order as to costs. 

B.D./r.k Application dismissed. 

1. Bam Sarop v. Uoban Lal, 1933 Lah 693— 

143 I 0 809=14 Lah 715=34 P L R 661. 
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Jai Lal, J. 

Tulsi i?a77:— Jadgment-deotoi — Peti- 
tioner. 

T. 

(Firm) Shai: 0.| Amritsar^ 

and cthers^^CreiitoTS — Opposite parties. 

Civil KevD. Xo. 533 of 1935, Decided 
on l8th December 1935, from order of 
Addl. Dist. Jndge, Amritsar, D . 14th 
May 1935. 

$ losolTency — Person m&de iosolveot under 
Paojob Laws Act and order of discbarge oot 
obtained Fresh application for adjudication 
ofider Provincial Insolvency Act is not 
barred. 

There is nothing either la the ProTlacial In* 
solveocr A:t or aoy ether prcrisioas of la^ 
which debars either a creditcr or a debtor hom 
proceeding bj a fresh application aoder the 
Provincial Insolvency Act. even where the 
debtor has been made insolvent nader the 
Pnnjab Laws Act and has not yet cbtaiaed aa 
^rder of discharge : 1929 0:idh 14D, DUiinj. 

tP 40S C Ij 

* S. Bali for Dgv Baj Saichr.ey and 
Dev Baj SatfAn^y— for Petitioner. 

Mekr Chand ilahajan and Battan Lal 
Chavla — for Opposite Parties. 

Order. — This is a petition by Tolsi 
Bam whose application for adjndication 
noder the Prorincial Insolvency Act, has 
been dismissed on the gronod that prior 
ito the passing of theProriocial Insolvency 
lAct of 1907 be was made an insolvent 
nnder the Pnnjab Laws Act. and he has 
not up to this time obtained an order of 
discharge in respect of that insolvency. 
The relevant provisions of the Pnnjab 
Iaw 8 Act, are that a person whose debts 
amoant to Bs. 500 or upwards, and any 
creditor or creditors, to whom an aggre- 
gate snm of not less than Bs. 500 is due 
from any sneb debtor, may petition the 
msolvency Court that the debtor be ad- 
jsdicated an insolvent, and if it appears 
to the Court that the debtor's liabilities 
ameunt to more than P.s. 500, the Court 
may call upon the debtor to make a sUte- 
ment of bis a^ts and liabilities, invite 
persons claiming to be creditors to re- 
cord claims against the debtor, register 
such claims and call npoo the debtor to 

give reasonable security for hisappearance, 

ip default order his confineiaeat in 
jail, attach the debtor’s property in 
the Pnnjab. moveable or immoveable, and 
pass an order exempting the person and 
property of the debtor from farther legal 
process, pending inquiry and the final 
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orders of the Court. The debtor in res- 
pect of whom the order in the above 
terms has been pa^d is to be deemea an 
insolvent. 

The Act then provides that when the 
sale or administration of the insolvent s 
property is complete, the Court- maj' 
order the insolvent to be discharged, on 
his signing an agreement to liquidate, 
from any property which he may subse- 
quently acquire, sneb portion of his debts 
as remain unpaid Such order of dis- 
charge shall preclnde any creditor wh(«a 
claim is roistered from suing the deb- 
tor in respect of soch claim, nnless it 
be shown that the debtor has acquired 
property since the order of discharge, 
out of which the claim might have been 
defrayed. It is expressly provided in 
the Act, that any order passed under it 
shall not affect the remedy of any credi- 
tor against the debtor in r^pect of pro- 
perty which at the time of the insolvency 
of such debtor was not in the Punjab. It 
would thus be observed that the effect of 
an application of insolvency under the 
provisions of the PuajabLaws Act is that 
only the property in the Pnnjab can be 
attached and sold by the Court and only 
the debts of those creditors can be satis- 
fied out of sale proceeds wbo bare pro- 
ved their debts. Those creditors wbo 
have not proved their debts do not get 
anything out of the sale proceeds and 
they are not debarred from pnrsuing the 
ordinary remedy that may be open to 
them against the debtor aud farther the 
debtor has to pay in full all the debts 
proved in the insolvency, even out of the 
property which he may acquire after the 
order of discharge. The scheme of the 
Act, therefore, is substautially different 
from the scheme of the present Provin- 
cial Insolvency Act under which the 
entire property of the insolvent after an 
order of adjudication has been passed, 
vests, in the Court or the Receiver, and 
all the creditors must in order to get 
reteable share out of the assets of the 
insolvent prove their debts. After an 
order of adjudication no creditor is en- 
titled to maintain independent proceed- 
ings for the realization of bis debt. 

In 1929 Oudh 149 (l). it was held that 
after an order of adjudication has been 
made under the Provincial iosolveooy 

!• Bam Das t. Saltan Hasain, I9i9 Oadh 149s 
116 I C 10T=6 OWN 100. 
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Act, and the insolvency proceedings are 
pending in Court, no fresh application for 
the adjudication of the same debtor lies. 

This ruling, however, applies only to an 
adjudication which has been made under 
the Provincial Insolvency Act and it is 
not therefore necessary for me to consider 
the contention of the petitioner’s counsel 
that the law laid down therein is not 
supported by anything in tlio Provincial 
Insolvency Act, a contention with which, 
as at present advised. I am not prepared 
to agree. The case, however, has no ap* 
plication to an order of insolvency passed 
under the Punjab Laws Act, the provi- 
sions of which are quite ditferent from 
those of the Provincial Insolvency Act, 
the effect of an order of insolvency under 
the Punjab Laws Act being limited as 
indicated by me above. There is no 
vesting order and the property outside 
the province is immune from attachment 
at the instance of the Insolvency Court, 
and all the creditors are not bound to 
prove their debts and are not debarred 
from taking any action for the recovery 
of their debts. I am of opinion that 
under the circumstances there is nothing 
either in the Provincial Insolvency Act, 
or any other provisions of law which 
debars either a creditor or a debtor from 
proceeding by a fresh application under 
the Provincial Insolvency Act, even 
where the debtor bas been made an in- 
solvent under the Punjab Laws Act and 
bas not yet obtained an order of dis- 
charge. I accept this petition and set 
aside the order of the Courts below and 
remand the case to the Insolvency Judge 
with directions to proceed with the ap- 
plication for adjudication in accordance 
with law. There will be no order as to 
the costs of this appeal. 

K.S./r.K. Petition accepted. 
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Peoples Bank of Northern India, Ltd. 
{in Liquidation) and another — Peti- 
tioners. 

V. 

{Lala) Uarkishen Lal — 0pp. Party. 

Civil (Original Side) Petn. No. V4 of 
1935, Decided on 29tb November 1935, 

Company — Cbaircnan of Bank taking 
money from bank by illegal and unaulbo- 
rlzed way— Money converted to personal uie 
by purchase of property — Bank going into 
liquidation — Chairman held trustee of Bank's 


> ^ lalVC 

session of property although its till, 
dispute. 

A ChairmiD of a Bank took certain 
from the Bank in a way which amoonted to tK 
taking of the money wholly illegally and with- 
out any authority. He coDTorted this moneV 
foe his own use by purchasing property in bia 
own name. Aiterwards the Bank went into 
liquidation and the receiver applied to Court to 
deliver possession of the property so acquired 
by the chairman. It was contended on behalf 
of the chairman that the mony be took from 
the Bank amounted to a loan and the receiver 
was not entitled to take over the property bv 
the applic.Uion of S. 63, Trusts Act. It was aUo 
contended that as title to the property was in 
dispute, Court could not give possession of the 
property to the receiver under S. 1S5, Compa- 
nies Act: 

ifcfd;that there never was a loan by the 
Bank to the chairman. Certain formalities had 
to be carried out before a loan could be ad- 
vanced to any customer. The Board itself had 
to authorise any loan. This transaction 
amounted to the chairman himself, without 
any authority, and wholly illegally, taking the 
funds of the Bank and converting them to his 
own use. Chairman was a trustee of all the* 
moneys of the Bank. Apart from uuy crimiusl 
responsibility, be clearly had committed a 
breach of his duties as a trustee. So by virtue 
of S. 63, Trusts .Act, receiver could claim such 
property. Moreover under S. 186. Companies 
Act, the Court was not authorised to come to 
a final decision as to title only. The liquida- 
tor who was entitled prima facie to the pro- 
pertv could be given possession bv the Court. 

tP 409 C 1,2] 

Nanai Kishore and Bhagivat Dayal — 
for Petitioner. 

Ajxt Ram — for Opposite Patry. 
Young, C. J. — Under an order of thia 
Court, dated 11th June 1935, the OfEoial 
Liquidator of the Peoples Bank of Nor- 
thern India Limited was authorized 
under S. 185, Companies Act, to take pos- 
session of the Amber Nath Mills situated 
□ear Bombay. The attorney for Lala 
Harkisben Lal, who was the ostensible 
owner of the Mills, filed objections. The 
matter has come before us to day for 
decision. 

The Liquidator claims that the Mill 
was bought by Lala Harkisben Lal out 
of the funds of the Bank and that he is, 
therefore, entitled under S. 63, Trusts 
Act, to take possession of the Mill as the 
proceeds of money illegally taken by Lwa 
Harkisben Lal from the funds of the 
Bank. We have heard the evidence of 
Data Ram Bhatia, who at all material 
times was the accountant of the Bank, ne 
has proved from a reference to the ^ 
of the Bank that on 9tb December lydu 
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Lala Harkisben Lal» then Chairman of 
Board of Directors of the Bank, sent a 
chit to tite Manager orderiog him to 
remit to Bombay the sum of Rs. 2,40,000 
to be placed at his disposal there. On 
the same day a telegraphic transfer of 
Ss. 3,00,0 r 0 was made to Bombay marked 
to be at the disposal of Lala Harkislien 
Lai. Rs 2,40,000 of the money thus put 
at his disposal was used by Lala Har- 
kisben Lai to purchase the Amber Nath 
Mills. On 19tb December the Manager 
of the Bank sent a note to the Chair* 
man asking him to which of bis accounts 
this sum was to be debited. The reply 
from Lala Harkisben Lai was ** Place be. 
fore Board, meanwhile take a promissory 
note’*, It is to be noted that this pro- 
missory note was subsequently ante- 
dated back to 9th December. It is ob- 
vious that the promissory note did not 
come into existence until 19th December. 
This in our opinion was clearly done in 
order to cover the tracks of Lala Har. 
kisben Lai. On the 22Dd of December 
the sale was completed by execution of 
the sale deed. 


The matter was ordered by Lala Hat. 
kisben Lai to be placed before tb( 
Board, the suggestion being that tb( 
Board should treat this as a loan to Lah 
Harkisben Lai. Periodically this mattei 
came before the Board of Directors ol 
the Bank, but up to the date of the sus- 
pension of the Bank in the month ol 
September 1931 no action was taken by 
the Board of Directors at all. The Direc. 
tors apparently did not like the transac- 
tion hut had not the courage to oppose 
Lala Harkisben Lai and, therefore, ad- 
journed the discussion of this particular 
piece of business from one meeting to an- 
other without coming to any decision. 

^ December 

1930 the money was debited to Lala Hat. 
feishen Lai s suspense account. Eventu. 
ally on the authority of Lala Harkisben 
ijal alone this amount was debited to his 
account on 9th January 1931. 

It has been argued by counsel for Lala 
Harkishen Lai that this money must be 
looked upon as a loan from the Bank to 
Lala Harkisben Lai and that, therefore 
the property in the Mill bought with bis 
own money is in Lala Harkishen La! and 

application. On 
the facts above stated it is clear that 
there nover waSaloen by the Bent to 
the Chairman- Certain formalities had 


to be carried out before a loan could be 
advanced to any customer. The Board 
itself bad to authorise any loan. This 
transaction amounts to the Chairman 
himself, without any authority, and 
wholly illegally, taking the funds of the 
Bank and converting them to bis own 
use. Lila Harkishen Lai as Cbairmaa is 
a trustee of all tbs moneys of the Bank. 
Apart from any criminal responsibility he 
clearly has committed a breach of bis 
duties as a trustee. It has been argued, 
however, thatS. 185, Companies Act. does 
not authorise the possession of the Li- 
quidator in a case where the title is dis- 
puted. The section reads as follows : 

Tbe Court mar, at any time after making a 
winding up order, require any contributory for 
tbe time beoig settled on tbe list of contribu* 
tories and any trustee, receiver, banker, agent, 
or officer of tbe company to pay, deliver, $ur* 
render or trv^msfer forthwith, or within such 
time as tha Court directs, to the OfiioUl Liqni- 
dator any money, property or documents in bis 
bands to which the company is prlma faci^ 
entitled. 

This section authorises tbe Court to 

order any trustee banker, ... to 

ooQvey or surrender or transfer to the 
liquidator any money, property etc., to 
which the company is prima facie en- 
titled. The Court is not authorised under 
this section to come to a final decision as 
to title. That may subsequently be done 
under S. 186 or 235, Companies Act. On 
the facts stated above, there can be no 
doubt that the Bank through the Liqui. 
dator is entitled prima facie to this pro- 
perty. We, therefore, confirm the order 
of this Court, dated 11th June 1935. 

B.D./r.k. Order confirmed. 
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Monroe and Rangi Lal, JJ. 
Indar Puf— Convict— Appellant. 


Emperor— Opposite Party. 

Criminal Appeal No. 558 of 1935, Be- 

1935. from order of 
1935 ^1- 12th April 

S - Certificate under 

j ^ ^ ~ P“*»15c Prosecutor 

conducting case can grant certificate— Pub- 
lic Prosecutor need not be Public Prosecutor 

certificale. 

Tha person who U authorisod to eraofe a 
wrtifioate nnder S. 889, Criminal P. O.T is the 
rabjio Prosecutor who conducted tbecaso in 
Which tho pardon was granted and he need not 
necessarily oconpy the position of Public Prose- 
cutor on the date on which ho grants tho 
certificate. jp q 2] 
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(bl Criminal Trial — Charge — Accused must 
know precise accusation against him before 
entering on defence. 

It is one of the eiementnrj principles of cri- 
minal law that an accused person must know 
what the precise accusation against him is be- 
fore he is called upon to enter on bis defence. 

iP 411 c 1] 

(c) Criminal Trial— Forfeiture of pardon — 
Certificate under S. 339. Criminal P. C., 
need not give particulars of forfeiture. 

The certificate granted under S. 339, Cri- 
minal P. C., cannot be said to bo defective be- 
cause it does not mention the particulars in re- 
gard to which the pardon is alleged to have 
been forfeited. S. 830, Criminal P. C., does 
not require that anj such particulars shall be 
given in the certi^cate. [P 411 C 2} 

(d) Evidence ^ Presumption in favour of 
official acts being done properly Investi- 
gating officer not acting in straightforward 
manner and making false statements — Pre- 
sumption stands destroyed. 

The presumption in favour of official acts 
being properly done is destroyed when it is 
established that the investigating officers have 
not acted in a etraightforward manner and have 
clearly made false statements in Court. 

CP 412 C2] 

(e) Criminal Trial Identification parade 
— Use of policemen can be made with cau- 
tion. 

There is no objection to the use of poIicemeD 
for identification parade if proper precautions 
are adopted [P 414 0 2] 

(f) Evidence — * Identification of accused — 
Evidence should be carefully scrutinized. 

No sweeping conclusion can be recorded on 
the merits of the identification parades gener- 
ally; however evidence in regard to the identifi- 
cation of accused person during the investiga- 
tion has to be scrutinized with special care. 

CP 416 C 13 

(g) Evidence — Approver in police custody 
—Approver not subjected or threatened with 
ill-treatment— Statement is admissible. 
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Bup ChaDd. GulabSiDgh, AmrikSingi, Kundan 
Lai. son of Behari Lai, BhimSen, GokalChand 
Han Bam, Krishnan Gopal. Jai Parkash DiJ 
nat EauDbaram Yir and Knndan Lai. son of 
Balha Bam, and also b7 giving false evidence, 
not complied with the conditiou on which the 
tender of pardon was made to him. 

He was charged with various offences 
and he did not deny having committed 
any of them except one at Sheikhupura. 
His chief plea was that he had complied 
with the condition on which pardon was 
granted to him. The trial Court held 
that be had nckt complied with that con- 
dition and convicted him on all the 
charges detailed in the charge sheet 
printed as Scb. B to the judgment (page 
28, Vol. 4). He has been sentenced to 
death on a charge under Ss. 302/109, 
I. P. C., to transportation for life on 
various other charges and to transporta- 
tion for 20 years under S. 4 (b). Act 6 of 
1908, these sentences to run concurrently. 
He has appealed through bis brother 
Dina Nath and the appeal has been 
argued before us by Mr. Sham Lai, who 
was appointed by the Crown on his be- 
half. The case is also before us for 
confirmation of the sentence of death. 
Mr. Sham Lai raised two technical objec- 
tions at the outset The first was that 
Rai Bahadur Pandit Jawala Parsbad, who 
granted the certificate mentioned above 
under S. 339, Criminal P. C., on 13th 
December 1933, was not Public Prose- 
cutor on that date and the certificate 
was therefore invalid. The official Civil 
List however shows that Rai Bahadur 
Pandit Jawala Parsbad did occupy the 
office of Public Prosecutor of Lahore on 


Where in spite of being in police custody an 
approver neither subjected nor threatened to 
be subjected to any illtreatmcnt. the statement 
made by him will not become inadmissible 
under S. 24, Evidence Act ; 1923 Lah 320, Disl- 
ing. tP 415 C 2] 

Appellant in person with Sham Lai 
and Faqir Chand Mithal — for Appel- 
lant. 

Jatvala Parshad — for Respondent. 

Monroe, J. — Indar Pal, appellant in 
this case, was an approver in what is 
known as the Second Lahore Conspiracy 
case, which was tried by a special tri- 
bunal appointed under Act 4 of 1930. 
After the conclusion of that case, be was 
sent up for trial because the Public 
Prosecutor certified under S. 339, Cri- 
minal P. C., that: 

Ho bad by wilfully concealing facts concerning 
some of til® accused, namely Jahangiri Lai, 


that date. 

The presumption of correc^eW 
attaching to the entry in the Civil 
List has not been rebutted. Moreover, 
we are inclined to think that the 
who is authorized to grant a certificate 
under S. 339, Criminal P. 0., is the 
Public Prosecutor who conducted tM 
case in which the pardon was 
and be need not necessarily occupy t ® 
position of Public Prosecutor on tPe 
date on which he grants the certificate. 
It is beyond question that Rai Bah 
Pandit Jawala Parsbad was appointed 
Public Prosecutor for the purpose of con- 
ducting the Second Lahore Conspiracy 

case. This objection has 
force. The second objection is that the 
certificate was defective, because i 
not specify the matters which loda 
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bad concealed, or the points on which he 
bad given false evidence. It was also 
pointed out that the request of the ac- 
cused for this specihcatioD was complied 
with neither before the committing Ma- 
gistrate nor before the Sessions Judge. 
On these grounds it was contended that 
the accused bad been gravely prejudiced 
in bis defence. The record shows that 
the learned Sessions Judge called upon 
the Public Prosecutor 

to give as vividly and categorically as possible 
in his opeaiog' address bis grounds for holding 
that the pardon has been forfeited. 

It was noted that “this course should 
and will satisfy the defence and meets 
the ends of justice.” The Public Prose, 
cutor did specify in bis opening address 
certain matters on which the prosecution 
relied for establishing that the pardon 
had been forfeited, but he was not able 
to say before us that he had speciBed all 
those matters which have been referred 
to by the learned Sessions Judge in bis 
jadgmeot. It is somewhat surprising that 
the Court did not insist on such a 
speoiBoatioD being made in writing. If 
this bad been done, the trial could 
possibly have been considerably short- 
ened and attention could bare been 
concentrated on a few important in- 
cidents. We agree with the conten- 
tioQ of the defence that it is one of the 
elementary principles of criminal law 
that an accosed person must know what 
the precise accusation against him is, be- 
fore be is called upon to enter on bis 
defence. In this case, Indar Pal's state- 
ment which is the basis of his prosecu- 
tion lasted for five and a half months and 
covers 337 printed pages. The incidents 
referred to therein are almost innomer. 
able and vary considerably in impor- 
tance, The prosecution could easily have 
picked out a few important incidents in 
regard to which Indar Pal was believed 
to have given false evidence or concealed 
essential particulars. The task of the 
proseoubion as well as the defence could 
then perhaps have been very much 
simplified. The question which now 
arises is whether Indar Pal has actually 
been prejudiced in his defence. His 
statement shows that be has tried to give 
ms explanation in regard to a great many 
of the incidents relied on by the proseou- 

tion. His attention was also directed to 
these incidents by his cross-examination 
when he appeared as a witness. It can- 


not, therefore, be said that ho was in 
any way hampered in his defence, though 
be might have felt a certain amount of 
embarrassment on acconot of tbe lack of 
precision in the prosecution case. Ac- 
cording to the certificate granted by tbe 
Public Prosecutor, the case for tbe pro- 
secution was that Indar Pal had tried to 
shield some of the accused in the Second 
Lahore Conspiracy case. In order to 
establish this charge, it is perhaps more 
or less necessary to consider the effect of 
his statement as a whole. The Public 
Prosecutor has supplied us with a state- 
ment showing the particulars in which 
Indar Pal is said to have departed from 
tbe truth and to which bis attention was 
called during tbe trial. We would con- 
fine our attention only to these particu- 
lars and this procedure will, in our opi- 
nion, meet tbe ends of justice. 

Tbe certificate cannot be said to be 
defective because it does not mention 
tbe particulars in regard to which the 
pardon was alleged to have been for- 
feited. 5. 33y, Criminal P. C., does not 
require that any such particulars shall 
be given in tbe certificate. We now pro- 
ceed to consider tbe merits of the case. 
Indar Pal was arrested on 26th August 
1930. He admittedly made certain dis- 
closures from 28th August 1930 onwards. 
According to the prosecution, be made a 
continuous statement from 28tb August 
to 2nd September 1930; it was recorded 
by Sayed Abmad Sbab, Deputy Superin- 
tendent of Police, and Malik Barkburdar 
Khan, Sub Inspector, in turns : it was 
concluded on 2Dd September 1930 and 
was sent at once to tbe Superintendent 
I*olic 0 , Political, and remained with bim 
till it was produced at the trial. This 
statement is said to be Ex. P/E.W. Indar 
Pal accepted the tender of pardon made 
to him on 26tb October 1930 and was 
produced before Mr. Hassan Mahmood, 
S. 30 Magistrate, on 27th October 1930, 
On tbe same day Mr. Mabmood oom- 
menced recording bis statement and 
Doisbed it on 8th November 1930. Ac- 
cording to the record tbe statement was 
read over to Indar Pal on lObb Novem- 
ber and was admitted by bim to be cor. 
root and he then signed it and dated it. 

The contention of the defence is that 
Ex. P/E.W. was not written at tbe dic- 
tation of Indar Pal from 28th August to 
2nd September, as alleged by the pro- 
secution, but was compiled long after- 
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wards and contained not only the in- 
formation supplied by Indar Pal, but 
many other facts which the prosocution 
desired after investigation to put into 
the mouth of Indar Pal. It is further 
alleged that Indar Pal was under such 
fear of the police that he repeated the 
contents of Ex. P/E, W. before the 
Magistrate with the help of Malik Bar- 
khurdar Khan who was always there to 
prompt him. It is also urged that Indar 
Pal knew that he would remain in police 
custody even after he had made his state- 
ment before Mr Mahmood and could not, 
therefore, afford to offend the police in 
any way. He appeared as a witness at 
the trial on 9th January 1931 and for 
four days made his statement in harmony 
with his statement before Mr. Mahmood. 
On 13th January 1931, he represented 
to the Court that he should be removed 
from police custody because he had 
reached the stage when be would have to 
depart from bis statement before Mr. 
Mahmood, if he was to tell the truth. 
His prayer was refused, but still from 
that day onwards he resiled from his 
previous statement in several important 
particulars. He was subsequently re- 
moved from police custody under the 
orders of the High Court. His conten- 
tion now is that the statement made by 
him before the Court is true in every 
detail and is in accordance with bis ori- 
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1930. He also held that corrections and 
alterations were made in the orioinal 
statement from time to time, though the 
precise date on which it assumed its final 
shape could not bo ascertained. The 

. I a a 1 not able 

to challenge the correctness of this find- 
ing. though he urged that the additions 
and alterations were made with the con- 
sent of Inder Pal. We are not prepared 
to consider this explanation when the 
police officers concerned do not admit 
that any additions and alterations were 
made after 2nd September 1930 It has 
been rightly urged that the presumption 
in favour of official acts being properly 
done has been destroyed because it has 
been established that tbe investigating 
officers have not acted in a straightfor- 
ward manner and have clearly made false 
statements in Court. It is, however, 
unnecessary for us to record a clear find- 
ing as to whether Ex. P/E. W., is or is 
not a true record of the final statement 
of Indar Pal made voluntarily before the 
police. It can be used only for the pur- 
pose of arriving at a conclusion as to 
whether tbe subsequent statement before 
Mr. Mabmood could be believed or not. 
Tbe accusation against tbe accused is 
that be had resiled from bis statement 
before Mr. Mabmood. Tbe question for 
determination, therefore, is whether that 
statement was a free and voluntary one. 


ginal statement to tbe police which is 
being su ppressed 

It is much to be deplored that this 
case has become so complicated and 
has assumed such enormous proportions 
owing to tbe utterly untenable positions 
taken by tbe investigating police officers* 
when they appeared in Court as wit- 


and how far we can act on it. On behalf 
of the defence it is contended that Mr. 
Mahmood was under the thumb of the 
police and that the statement recorded 
by him is more or less a ‘mechanical re- 
production’ of Ex. P/E. W. We shall 
now proceed to consider tbe points urged 
by the counsel in support of this conten- 


nesses. It has been established by in- 
controvertible evidence, internal as well 
as external, that Ex. P/E. W. was not 
the statement of Indar Pal recorded 
from 28th August to 2nd September 
1930. Tbe original statement, if it was 
recorded in the form of a narrative at all, 
must have undergone numerous changes 
from time to time before it assumed the 
shape of Ex P/E. W. There are ex- 
cellent reasons in support of this conclu- 
sion, but it is not necessary to state them 
here. The learned Sessions Judge himself 
declined to accept the statements of tbe 
police officers that Ex. P/E. W., was the 
original statement made by Indar Pal 
from 28th August to 2nd September 


tion: 

1. It is alleged that the Magistrate re- 
^rote a whole sheet and subatitutea it 
for the original in order to correct the 
mistakes made by Indar Pal as to the 
date and the proceedings of a politice 
meeting. There is clear evidence to 
show that the mistakes were discovers 
on 30th October 1930, while the state- 
ment containing the mistakes was recor- 
ded on 27th October. The correction ot 
the magisterial statement j- . 

corresponding correction in the PO • 
statement and we find that the s ^ 
containing the correction in the ^ 
statement is in the handwriting of 
Barkhurdar Khan, while the previ 
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aod the subsequent sheets are in the 
handwritinji of Sayed Ahmad Shah. The 
sheet in question begins and ends with 
unfinished sentences, thereby indicating 
that it was a copy and not the originaL 
The sheet in the magisterial statement 
containing the corrections has in one 
place an addition on the margin of matter 
which would esactly cover one lino. It 
is urged that this line was omitted when 
copying. This omission was natural and 
arose because this lino and the line above 
ended with the same words. The correct 
date of the meeting mentioned above is, 
8tb April 1928, while the wrong date 
given was 16th December 1923. Indar 
Pal was at that stage stating the events 
which took place in December 1928 and 
not in April 1926. The likelihood there- 
fore is that he gave the date of the 
meeting as 16th December 1928. We 
also find that a marginal abstract made 
by Niaz Ahmad Khan, Deputy Superin- 
tendent Police, on Ex. D/E C., which is 
a copy of the police statement of Indar 
Pal, shows the date of the meeting to be 
16th December 1928. All these facts 
taken together raise a very strong suspi. 
cion in our minds that the sheet in ques- 
tion was re-written by the Magistrate. 
We are prepared to believe that this 
substitotion was made with Indar Pal's 
consent, but the emphatic denial of the 
Magistrate on this point throws a great 
doubt in our minds on bis fairness as a 
Magistrate and bis veracity as a wit- 
ness. 

2. It is admitted that the Magistrate 
made over the completed statement of 
Inder Pal to the police in contravention 
of the clear provisions of S. 164, Criminal 
P. 0. • According to the defence, each 
day’s record was made over to the police. 
It is alleged that the statement recorded 
on 27th October 1930 was not brought 
by the police on the following day and 
the Magistrate therefore had to continue 
the statement on a fresh sheet. This is 
the only occasion on which the an- 
finished statement was continued on the 
following day on a fresh sheet. The 
Magistrate was unable to give any expla- 
nation in regard to this matter Con. 
sidering that he did not consider that it 
was wrong to deliver the completed 
statement to the police, we are inclined 
to believe that he made over eaoh day's 
record to the police. His denial on this 
point IS much to be deplored because it 


affects his testimony on more important 
matters. 

3. According to the defence the 
statement of Indar Pal was not read 
over to him as noted on the record. 
Mr. Mahmood does not say that he 
read it over at the Fort. Before 
the Tribunal, when his memory was 
fresh, he said very definitely that ho had 
not read it over at the Fort. Mirza Ata 
Ullah, Inspector, says that the statement 
could only have been read over at Mr. 
Mahmood's bouse, because the latter 
stayed at the Fort only for ten minutes 
on that day and the accused was after- 
wards sent to bis house. The police diary 
for that day does not however show that 
Indar Pal was taken to Mr Mahmood's 
bouse on that day. Mr. Mahmood re- 
ported on 9th November to the Addi- 
tional District Magistrate that be was 
suffering from an attack of severe cold 
aod was therefore unable to hold an 
ideutificatioD parade on the following 
day. The reading over of the statement 
could not have taken less than six hours. 
It is doubtful whether Mr. Mahmood 
who was suffering from a severe cold on 
the previous day was well enough to 
uodertake the physical effort involved in 
reading over a statement of that length. 
It is not alleged that the services of a 
subordinate were requisitioned for read- 
ing over the statement. The deposition 
of Mr. Mahmood in regard to this matter 
when be was under cross-examination is 
extremely unsatisfactory. A groat many 
verbal mistakes were found in the state- 
ment and at least some of them would 
have been corrected if the statement bad 
beeo read over. After a careful considera- 
tion of all these faots, we are coostrainod 
to say that we are not satisfied that the 
statement was read over to the accused 
before be signed it. 

4. A comparison of Ex. P/E. W. with 
^e magisterial statement which is marked 
Ex. D shows that the latter is almost in 
exact harmony with the former The 
learned counsel for the aoousod has cited 
a great many instances to show that 
names of persons and articles are given 
in the same order in both statements 
and minor and unimportant incidents 
are frequently mentioned in the same 
sequence. The learned Public Prose- 
cutor has also cited some instances in 
which names are not mentioned in the 
same order in both statements. He has 
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also referred to certain unimportant 
facts which appear in Ex. P.'E.W. and 
not in Ex. DiX and vice versa. It is ad- 
mitted that Malik Barkhurdar Khan was 
present throughout while the statement 
was being recorded Mr. Mahmood is 
not in a position to deny that Milik 
Barkhurdar Khan always had Indar Pal’s 
police statement with him. indar Pal 
says that he had been told to learn the 
contents of Ex. P, E. W. by heart and 
that he had done so It is undeniable 
that Indar Pal has a good memory. We 
are therefore not prepared to hold that 
Ex. D/A is a 'mechanical' reproduction of 
Ex P/E. W. as alleged by tbe defence, 
though there is little doubt that the 
later statement closely follows the for- 
mereven in unimportant details. 

а. Kbaraiti Ram was one of the appro- 
vers in the second conspiracy case. His 
statement was recorded by Mr Mah- 
mood in English, while the Reader of tbe 
Court recorded it in Urdu. Tbe English 
statement is a verbatim traoslatiou of 
tbe statement of Khairati Bam before 
the Police. The Urdu statemeut record- 
ed by the Reader is not an exact copy of 
the police statement, but the changes 
are merely nominal. Both statements 
cover 29f pages in print and every in- 
cident is mentioned in exactly tbe same 
order. Kbaraiti Ram is said to be a dull- 
witted person and could not be expected 
to repeat like a parrot what be had stated 
before the Police. Mehr Ali Mohammed 
Sub-Iuspeotor says that be gave the 
police statement of Kbaraiti Ram to the 
Magistrate The latter denies it. Under 
these circumstances, tbe magisterial 
statement cannot be said to be an in- 
dependent statement of Kbaraiti Ram. 
Tbismatteris not relevantin this case, ex- 
cept in so far as it goes to show that im- 
plicit confidence could not be placed in 
tbe proceedings of the Magistrate. 

б. It is alleged that tbe Magistratemade 
an alteration in the statement of Saran 
Das, approver, by adding the words ‘adam’ 
and 'the' in order to make it agree with 
that of Indar Pal on a certain point. The 
record shows that Saran Eas was tbeu 
relating au incident which occurred in 
his presence. The additions were made in 
order to show that he was absent, 
though the context was left unaltered. 
The Magistrate says that be made the 
alteration either when the statement 
was being recorded or when it was read 
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over We are inclined to accept this ex 
planation in view of the fact that thi 
position of Saran Das and Indar Pal has 
throughout been that Saran Das was m 

fhTfu It is possible 

that the Magistrate misunderstood Saran 

Das when he first recorded his state 
ment on this point and did not take the 
trouble of making the correction pro 
perly. 

7. 'The Magistrate conducted a great 
many identification parades. He admits 
that he wrongly certified on each ocoa. 
sion that hehad himself taken precautions 
to see that the proceedings were in every 
way fair to the accused, though as 
a matter of fact he had left everything 
in the hands of the police. We find that 
it was only on one ocoasiou that a list of 
the outsiders who were mixed with the 
accused was prepared. Subsequently 
even this formality was dispensed with. 
Tbe list mentiooed above iucludes six 
meo who bore the names of policemen 
then stationed iu the Fort, ft is difficult 
to believe that they were not policemen, 
bat happened to have the same names. 
It is in evidence that on one occasion one 
Girdbari Lai. son of Eaqir Cband, Brab- 
mao, of Gujranwala, was actually identi- 
fied as a culprit by one of tbe witnesses. 
It is admitted that a person answering to 
that descriptioo was a policeman em- 
ployed in tbe Fort at that time. These 
facts folly support the oral evidence 
that in forming identification parades, 
policemen were often made use of. There 
is no objection to tbe use of policemen 
for this purpose, if proper precautions 
were adopted. But the most deplorable 
feature of tbe matter is that tbe officers 
responsible for conducting the parades 
have emphatically denied this fact. It is 
admitted that the objections raised by 
tbe accused at the time of identification 
were never noted, and if a wrong person 
was identified, the note simply showed 
that the witness bad failed to identify 
the proper person. Certain specific in- 
stances were cited to show that the pro- 
ceedings at these parades were not al- 
ways above board. It is not necessary to 
consider these instances, because no gene- 
ral conclusion could be based on them. 
The learned Sessions Judge observed se 
follows in regard to this matter: 

I conccae th*t the Magistrate did not rUe Jo 
tbe height of the occasion. Tiiof mjgh* 
have possessed either the means or inoUW^ 
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to make all the requisite arrangemoats for these 
Dcxnerous parades themselves, but they should 
Dot base beeu cootent with performiog tboir 
duty ia & mecbaoical and perfuoctory maouer. 
It would have been much better if the respoosi- 
bility for the righteousness of these parades bad 
beeu left eutirely to Police Officers of rank. 
Tbeir owd sense of hoDOUr and weight of res* 
poDsibility could then be trusted to perform 
their duty in an honourable way. Wbeu a 
Magistrate is iDvited to supervise a proceeding 
and he acts iu a complacent and pusilanimous 
manner, the result is anything but satisfactory. 
An UQScrupulous Police Officer then easily tries 
to outwit the accused person and the Magis* 
irate and feels the satisfaction of having done 
so. Per deceiving one's own self an officer should 
be moreutteriy depraved and UDconsciODtious< 

This ia strong coDdemoatioD of the 
part played by Magistrates in these pro- 
ceediogs, but we agree with the learoed 
Judge that no sweeping conclusion can be 
recorded on the merits of the identifica- 
tion parades generally. It is however 
clear that the evidence in regard to the 
identification of accused persons during 
the investigation has to be scrutinized 
with special care. 

8. On 3Uth September 1930, 21 
persons were called to identify Indar 
Pal. The police prepared a list of 
these persons. The last name on the list 
iB‘*PirBakb8b,Lasuriwala well, Lahore." 
It is admitted that Pir Bakbsb was a wit- 
ness to an incident at the Bhed Kuttan- 
wala well and that the Police Officer who 
prepared the list was under the wrong 
impression that Pir Bakbsb had wit- 
nessed an incident at the Lasariwala 
well. Pir Bakbsb appeared as a witness 
and stated that be bad nothing to do 
with the Lasariwala well and bad stated 
before the Magistrate that be had seen 
the accused at the Bhed Kuttanwala well. 
Still we find in the memo prepared by 
the Magistrate at the time of the identifi. 
cation the following entry: 

Pir Bakhsh identified the accused as the per* 
son seen by hjm on the Lasariwala well 
the Kavi river. 

Theioference is that the Magistrate 
did not attend to what the witness said, 
bat made hie memo in conformity with 
the list supplied to him by the police. 
AU these facts taken together detract a 
peat deal from the value of Ex. D/A as a 
»ee and independent statement of Inder 
* j On behalf of the defence, it is con- 
tended that the statement is altogether 
inadmissible because Inder Pal was at 
thp time m police custody which was 
snbsequently held to be illegal and waa 
threatened with all kinds of torture if he 


did Dofc repeat the statement which bad 
been prepared for him by the police. 
S. 24, Evidence Act, on which reliance 
has been placed runs as follows : 


A confession made by an accused person U 
irrelevant in a criminal proceeding, if the mak* 
ing of the confession appears to tbs Court to 
have been caused by any inducement, threat, 
or promise, having refereuco to the charge 
against the accused person, proceeding from a 
person in authority and sufficient, in the opin* 
ion of the Court, to give the accused person 
grounds which would appear to him reasonable 
for supposing that by making it he would gain 
auy advantage or avoid any evil of a temporal 
nature in reference to the proceediDgs against 
him. 


Id the case of an approver there is do 
doubt that his statement is made under 
an inducement and a promise. S. 339 (2), 
Criminal P. C.. therefore enacts that the 
statement made by a person who has 
accepted the tender of pardon may be 
given in evidence against him at his trial. 
The learned connsel contends that if a 
statement is obtained from an approver 
under threats, it cannot be admitted in 
evidence under S. 339 (2), Criminal P. C. 
Beliance was placed in this conoesion on 
9 Lah 606 (l) in which it has been held 
that it is only when an approver’s dis- 
closure is extorted as the result of undue 
duress, such as threats or violence, that 
S. 24, Evidence Act, is applicable and the 
statement mast be ruled out of evideuoe. 
This ruling has no application to the 
facts of this case, because we are not 
satisfied that iu spite of being in police 
custody, wbioh was subsequeutly held to 
be illegal, Indar Pal was either subjected 
or threatened to be subjected to any such 
ill-treatment as would make the state, 
ment inadmissible under 8. 24, Evidence 
Act. Apart from Indar Pal’s own state- 
ment, there is no evidence to show that 
he was in any way ill-treated by the 
police. We cannot therefore exclude 
Ex. D/A from consideration. At the same 
time, the atmosphere in which it was 
obtained and recorded makes it unsafe 
for us to act ou it unless it is corrobo- 
rated from other sources in important 
particulars. We cannot therefore hold 
that Indar Pal has forfeited his pardon 
merely because he had resiled in certain 
particulars from his statement before 
Mr. Mabmood. 


TY Boau now proceed wuoiuot 
important incidents regar ding which Inda; 

1, Bam Nath V. Emperor, 10J8 Lah 8^u = lO; 
I 0 614=29 Or L J 41S=9 Lah 608. 
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Pal is said to have given false evidence or 
concealed facts within bis knowledge in 
order to help some of bis friends who 
were on their trial It is bevood dispute 
that he was a party to a conspiracy for 
causing simultaneous bomb explosions 
at Gujranwala, Lyallpur, Sheikbupurap 
Lahore, Amritsar and Rawalpindi, on the 
morning of lyth Juno 1930 The plan 
was that a double set of bombs should be 
placed in a house in each of these places, 
that one of the bombs should be exploded 
by ligliting a candle and the other and a 
more deadly one, should bo deposited in 
a box and should be so designed as to 
explode as soon as the box was lifted. 
This explosion was meant to kill or injure 
police odicers who would visit the spot 
on hearing of the hrst explosion. In 
pursuance of this conspiracy an explosion 
took place at Gujranwala and caused the 
death of Ahmad Dm, Head Constable, 
and injuries to several other police officers. 
The statement of Indar Pal in regard to 
this incident in Ex. D/A is as follows : 

1 asked Uulab Siogh to take Amrik Singh 
with him tbit very day, explain the process lo 
him and leave him at Gujranwala for Hghtiog 
a wax candle. 1 further asked him to take from 
the baithak the bomb set which was received 
back from Lyallpur. I also gave him a few 
copies taken from Jahangiri Lai for distribution 
in Gujranwala. I also gave him Hs. lO to meet 
his travelling expeuses .... Gulab Singh 
went to my house at about 9 a. m., on tbo 
18th June. He cold me that he bad fitted the 
bomb at Gujranwala and loft .\mrik Siogh there 
to light the wax candle He further told me 
that bo bad made arrangements for the action 
in a room in the Serai and that they had given 
Bam Singh and Lachbmao Singh as their 
names to the Munshi of iho Serai. 

This incideot was altogether omitted 
iu the statement given by Indar Pal be- 
fore the tribunal. The only witness pro- 
duced by the prosecution in regard to 
this incident is one Lakbmi Das, who is 
the keeper of the inn in which tho explo- 
sion occurred He stated that a room 
had been taken on 17tb June 1930 by 
two Sikh brothers who gave their names 
as Ham Singh and Lacbbman Singh and 
that tho explosion occurred in the same 
room on 19th June 1930. This state- 
ment is supported by entries in his re- 
gister which is regularly kept and, there- 
fore, affords strong corroboration of 
Indar Inal's statement. It is not very 
material that Lakhmi Das failed to 
identify Gulab Singh and Atnrik Singh 
during the investigation. It is not al- 
leged that there were any other Sikh 
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brothers who were members of the partv 
and who could have gone to Gujranwala 
to arrange for the explosion. Wo are 
also of opinion that in view of Indar 

Pals position in the party and the inti 

mate connexion between him and Gulab 
Singh it is most improbable that Gulab 
Singh and .\mrik Singh went to Gujran. 
wala to arrange for tbo explosion with, 
out the knowledge of Indar Pal The 
evidence bearing on these points will be 
referred to hereafter. 

In connexion with this incident we 
have to note with regret that the police 
did not produce before the Court the 
statement of Lakbmi Das as originally 
recorded. It is not easy to accept the 
explanation given by the police ofGcer 
concerned that the original statement 
was destroyed because some ink was 
spilt 00 it. The allegation of the defence 
is that the original statement was des. 
troyed because an addition bad to be 
made therein to the effect that Lakbmi 
Das bad seen Amrik Singh shortly before 
the explosion occurred and was, there- 
fore, in a position to identify him clearly. 
This allegation may or may not be true, 
but the destruction of the original state- 
meot certainly creates suspicion against 
the proceedings of the Police. We, bow- 
ever, consider that the statement of 
Lakhmi Das, in so far as it is supported 
by the entries in bis register, together 
with the other circamstances mentioned 
above, is a guarantee of the truth of Iq* 
dar Pal's statement in Ex D. A. (Their 
Lordships after discussing the evidence in 
connexion with the explosion at Lyallpur, 
Lahore, Sbeikhupura, Amritsar, Sawal- 
pindi, proceeded ) For the reasons sta- 
ted above, we have unhesitatingly come 
to tho conclusion that Indar Pal has for- 
feited bis pardon. This being so, bis 
conviction on all the charges framed 
against him is correct and was not chaU 
lengod before us. The only question that 
remains for consideration is, whether the 
death sentence passed on him under Sec- 
tions 302/109, Penal Code, for abetting 
the murder committed at Gujranwa a 
should be conhrmod or not. 

According to the learned counsel tw 
the accused the mitigating oiroamstaDC^ 
in tho case are as follows : (D Iu ® 
Pal made a full and free disolosore Be- 
fore the police at the very earliest stage 
and thereby secured the conviction o a 
great many members of his party m sp 
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of his aubsequeoti retraofcioQ. (2) It was 
only human for Indar Pal to be afraid of 
his life at the hands of the revolution- 
aries outside as a result of the disclosures 
made by him. (3) The investigation was 
not carried on in a straightforward man- 
ner and the investigating oiicers freely 
told lies in Court. The Magistrate con- 
cerned was also more or less under the 
thumb of the police and did not hesitate 
to commit irregularities at their instance, 
and then to come and tell lies in Court. 
(4) The atmosphere prevailing round the 
accused encouraged him to try and see it 
he could retain his pardon and also avert 
the danger from the revolutionaries out- 
side by making out that be bad tried to 
shield his comrades as far as possible, 
(d) He has been in jail since 26th August 
1930, and be was made aware as soon as 
he began to resile from bis magisterial 
statement, viz,, in January 1931 that he 
would be tried for the ofifences commit- 
ted by him. (6) In the previous case 
Gulab Singh and Boop Chand, who were 
prominent members of the party and 
were held to be aware of the whole 
scheme of ISth June 1930, were not sen. 
tenoed to death, but only to transporta- 
tion for life. 

On the other hand the learned Public 
Prosecutor has urged that Indar Pal was 
the leader of the party which planned 
such diabolical crimes aud, therefore, 
deserved the extreme penalty of the law. 
We may not be inolined to agree with 
the learned defence counsel that each 
point mentioned by him is a mitigating 
■ciroumstance in the case, but we certainly 
think that taken together they affect the 
question of sentence. We are parti- 
■cularly impressed by the point mentioned 
■by the counsel in the forefront of bis 
argument, namely, that the accused nob 
only disclosed all the information in bis 
possession about the activities of his 
party, but indicated all the evidence 
which could be obtaiued in support of 
•his statement. It does not appear that 
the police discovered anything which 
was not contained in the statement of 
Indar Pal. If the irregularities men- 
tioned above had nob been committed 
■during the investigation, the trial would 
have been a short and a simple one and 
Indar Pal might not have found it pos- 
«tble to resile from his statement. It is 
true that Indar Pal held a very impor- 
tant position in his party, bub the brain 
1986 L/58 it 51 


that contrived the explosions of 19th 
June 1930 was that of Hans Raj, aud the 
latter also took an active part in the 
preparation of the materials required for 
that purpose. It was he who was the 
chief actor in coDnexton with the out- 
rage OQ the Viceregal train on 23rd De- 
cember 1929. We are, therefore, not in- 
clined to agree with the learned Public 
Prosecutor that Indar Pal must be 
chosen for the severest sentence possible. 
After carefully weighing all the circum- 
stances we consider that a sentence of 
transportation for life would meet the 
ends of justice in this case. We, there- 
fore, accept the appeal and alter the 
sentence under S. 3U2/109, Penal Code, 
accordingly. The remaining sentences 
will stand unaltered, but they will all 
run concurrently. 

In the end we desire to emphasize that 
theoriginaltriaband this trial have become 
so complicated and have been prolonged 
30 inordinately merely because the police 
did not wish to place a true picture of the 
investigation as it proceeded, before the 
Court. But iu fairness to the police and 
the Magistrates concerned we feel bound 
to record that it has not been shown 
that there was any deliberate attempt to 
iotroduce any falsehood into the ease or 
to implicate any innocent person. The 
desire to suppress all discrepancies and 
iuaocuracies apparentlysprang from over- 
zeal, but it has led to disastrous oonse- 
quences. It has been most painful for 
US to record that responsible officers have 
committed perjury in Court in order to 
maintain the untenable positions they 
had taken up. We trust that the lessons 
to be learnt from this trial will be taken 
to heart and Police Officers who have at 
all times to perform a diffionlb task will 
never again disgrace their force and 
cause such a waste of public time aud 
money as m this ease. 

We cannot close this judgment with, 
out expressing our gratitude to the 
learned counsel on both sides for the 
great assistanoe they have given us in 
this oomplioatod case. They have shown 
complete mastery of details and the case 
hM been presented on both sides with 
fairness and aoouraoy. Their ability 

have shortened the hearing 
and have helped us greatly in arriving at 
out OODOlusioDS. 

B,d./r,s, ^ Order accordingly. 
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Addisox, J. 
on difference tetnecn 
Coldstream and Jai Lal, JJ. 

halanda and another — Plaintiffs — Ap- 
pellants. 

V. 

2dt. Suian — Defandant — Eespoudeut. 
Second Appeal No. 527 of 1934, De- 
cided on lltb December 1935, from de- 
cree of Addl. Dt. Judge, Lahore, D, - 21st 
December 1933. 

(a) Custom (Punjab)— Succession — Arains 
— Self*acquired property — Cbunian Tahsil, 
Lahore District — Collaterals exclude daugh* 
ters of last maleholder — Per Addison aod 
Coldstream, JJ.\ Jnx Lal. J., contra. 

(Perd<Wi3ouaud Coldstream, JJ.; Jai Lal, J., 
con(ra.)-^A daughter of an Araio does not suc- 
ceed to the self'acquircd property of her father 
after the death of hot mother in the Chocian 
Tahsil of the Lahore District in preUreoco to 
the nephews and gr^and-nephews of the last 
male owner. [P 427 C l] 

(b) Custom (Punjab) ^ No sucb thing ai 
general custom in Punjab — Custom and that 
parties are governed by such custom should 
be proved in every case. 

There is oo such thing as a general custom iu 
the Pud jabs and it is necessary in every case to 
prove that the parties are governed by custom 
and wbat the custom is. To bold otherwise 
would amount to manifest injustice as custom 
in the Punjab is more local than tribal, though 
it may be both, and if there is a custom pre- 
valonl in a small area or in a small tribe, that 
custom will always be held not proved because 
in most areas or amongst other tribes the cus- 
tom is otherwise. [P 4*27 C 2] 

(c) Custom (Punjab) -- Weight of judicial 
decisions to prove custom— Decision is not 
judgment in rem — It is merely instance 
relevant under S. 1 3, Evidence Act. 

Courts should not place greater value on judi- 
cial decisions than on the statement of a cus- 
tom in the Customary law. A judicial decision 
depends on the evidence produced in the case 
which may be a badly conducted one. A decision 
on a question of custom is not a judgment in 
rem; it is merely an instancot relevant under 

S. 13, Kvidence Act. of a particular custom being 
asserted or denied, or possibly recognized though 
the word ‘recognized,’ may moan recognized by 
the parties to a particular transaction rather 
than by the Courts. LP 0 C 0 

Badri Das — for Appellants. 

Ehurshaid Zaniaii—ior Eespondent. 

Coldstream, J.— One Umra, an Arain 
of Chak No 2 in the Cbunian tahsil of 
the Lahore District, died leaving self- 
acquired landed property, of which his 
^ 7 idow Mt. Rakho took possession in ac- 
cordance with custom, ilt. Rakho died 
on 20tb October 1931 and mutation of 
the land was effected in favour of her 
daughter Suban. Bulanda, the son of 


Balanda V. Mt. Sl’EAN (Coldstream. J.) jgjg 

U mra's brother, and AUah Ditta, the 


grandson of another brother Amir' an 
pealed against this mutation unsuccei* 

lully They then instituted the suit ow 

of which this appeal arises for possession 
of Lmra s property, alleging that under 
the Customary law by which they were 
governed they were entitled to succeed in 
preference to Umra’s daughter Suban 
The Subordinate Judge found that they 
were entitled to succeed in accordance 
with the rule of custom stated in the 
riwaj-i-am and held that they had abo 
established their claim .by the evidence 
produced in the case which supported the 
rule. Against this decision Mt. Suban 
appealed to the Additional District Judge 
who reversed this decision and the colla. 
terals have come to this Court on se. 
cond appeal, having obtained the neoes- 
sary certificate under S. 41, Punjab Conrls 
Act. The appeal is not opposed. 

It is contended before us on behalf of 
the collaterals that the evidence in the 
case justified the decision of the trial 
Court which the Additional District 
Judge erred in upsetting. The learned 
Additional District Judge has remarked 
in his judgment that in view of the clear 
pronouncements of the Lahore High 
Court in regard to the right of daughters 
to succeed under the Customary law in 
preference to collaterals it is scarcely 
necessary to examine the instances which 
have been cited by the respondents, and be 
has proceeded on the assumption that the 
onus was upou the plaintiffs to prove that 
they did not follow the "general custom 
governing agricultural tribes in the Pun- 
jab. He has found that they had not 
discharged this onus. In support of bis 
view of the law he has cited 25 P B 1882 
(1). 174 P R 1889 (2). 180 P R 1888 (3), 
891 0 351 (4). 10 Lab 422 (5). 14 Lab 
651 (6) and a judgment of my learned 
brother Jai Lal, J., in Civil Appeal No. 
909 of 1932 (7). The principle, on which 
disputes r egarding the validity of a 

1. Miran Bakhsh v. Mt. ADajawai, (1882) 26 P R 

1882. 

2. Mt. Zainab v. Amir. (1839) 174 P B 1839- „ _ 

3. Mt. Imam Bibi v. Fazul Bibl, (1883) 180 P B 

4. Mehtab Bibi v, Din Mabommad, 1926 L»b 

118=8910 351. , , 

5. Jbandi v. Chiragb Din. 1928 Lab 870 -lu 

I C 840=10 Lab 422. . 

6 . Gbubm Muhammad v. Zainab.Bibi, 1933 Esn 

640=145 I C 231=14 Lah 651. . 

7. Mt Fatima v. Della. Civil Appeal No. 9<W 

1932. 
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tom are to be decided, has been laid down 
' clearly in 45 Gal 450 {8j, where their 
Lordships of the Privy Council approved 
of the observations made by Bobertson.J., 
in 41 P B 1906 (9), namely that in 
all cases of this kind it lay upon the 
person asserting that he was ruled in 
regard to a particular matter by custom, 
to prove that be was so governed, and 
further to prove what the particular 
custom was : 

It is not the spirit of Customary Ian-, nor 
any theory of custom or deductions from other 
customs, which is to be a rule of decision. 

It is, I think, open to doubt, in view 
■ of the remarks mode at p. 460 of their 
Lordships’ judgment in 45 Cal 450 (8) 
whether the facts that a particular cus- 
tom is widely prevalent or not prevalent 
in other parts of the Province, or is fol- 
lowed or not followed by the majority 
of tribes in the Province, are relevant 
considerations in such a case, since, to 
quote their Lordships’ words, the custom 
might be independent in each case, and 
the evidence would not establish that 
the custom failed by reason of the inabi- 
lity to define the* exact limits within 
which it was to be fonnd when once it 
was established that within certain and 
definite limits it undoubtedly existed. 
There can however be no' doubt that 
these facts would not by themselves be 
sufficient to relieve a party setting op 
any particular custom from the onus of 
proving that his family was governed by 
the particular custom be alleged. 

It is now well-established law that an 
entry stating a custom in a manual of 
bnstomary law compiled under authority 
or a district in the Punjab is prima 
fame proof of that custom and places the 
onus of rebuttal on the party diepnting 
the correctness of that ontrv • sea fl r«K 

si ( M '• ® “ 

86 (12;. These manuals are based on 
the riwaj.i.am drawn up for inclusion in 
the land revenue records when these 
were revised from time to time for the 
purposes of land revenue assessment. It 

1917 P 0 

K Im" « 

11. ^ 7. Allah Ditta, 1916 P 0 129=38 1 0 as 4 
12 Vatv 749=45 P a 1917 (p n) 

■ Ti^t 1928 P 0 294 = 

113 I C 1=65 I A 407=10 Lah 86 (PC), 
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has first to be seen therefore what is 
stated to be the custom io the Customary 
law of the Lahore District. The rights 
of a daughter are dealt with in Question 
61 of Mr. Bolster’s Manual compiled in 
1916. The rule stated is as follows : 

61.^SoD$ aod widoweexcludsdaugh’ 
ters. Among Jftts danghtcrs are also excluded 
by male lineal descendants through males bow** 
e^er distant. All other tribes follow the same 
eastern except that (I) among Arains io the 
proximitj of Lahore (here follows a list of 18 
villages), daughters of a sonJess proprietor ex- 
clude agnates. 

In answer to Question 62 it is stated 
that no distinction is made, as to the 
rights of daughters to inherit, between 
immoveable and ancestral property. The 
village Chak No. 2, where the land in 
dispute issitnated is not in the proximity 
of Lahore. There is therefore a presump- 
tion in favour of the collaterals in this 
case which it was for the daughter to 
rebut, and it has to be decided whether 
ID this case the presumption has been 
rebutted. 

The evidence produced by the parties 
has been described at length in the judg- 
ment of the Subordinate Judge. On be- 
half of Mt. Suban six doonments were 
produced. The first proves the mutation 
in dispute which has no evidentiary 
value. Ex. D.3 is a copy of a mutation 
showing that when one Mohammad Din 
an Arain of this village, died, his land 
was mutated in favour of his daughter 
Mt. Jiwai, althongh Mohammad Din’s 
brother was alive. But this mutation 
was made at the instance of Mohammad 
Dins brother Chiragh himself. There 
was no dispute and this instance is not 
therefore of much value. Next it is proved 

another 
land was 

tis daughter Bhagan in prefer- 
ence to collaterals; but the evidence does 
fk!f fcbe oircnmstances. It appears 

daughters. Mt. 
Karam Bhari. Mb Bakhtawar and Mt Bha- 

gan. 9oly two ^ the daughters, Mb. Karam 

^ The 

property was an occupancy tenanov 
which would devolve in accordance with 

«nAK governing succession to 

such rights m the Colony. The daughters 
were themselves tenants. The third ina 
auce 18 proved by Ex. D.6 which show^ 

No^ ft 

«o. 8, died, his daughters sucoeeded to 
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his land. His property was claimed by 
his wife Fatima, his four daughters and 
his collaterals The daughters based their 
claim on a registered will in their favour. 
As pointed out hy the Subordinate Judge, 
this instance is of no value, for the land 
was self-acquired and Bulaqi was entitled 
to dispose of it as he wished. The next 
instance is proved by Ex. D.6. This also 
was a case of a gift to daughters bya pro- 
prietor of self-acquired property and it is 
signiQcant that ail the daughters did not 
take the land, but only two, in accord- 
ance with the will. These are the only 
instances relied on byMt. Subanof which 
the proof is documentary. 

Several witnesses have been produced 
who give evidence relating to the in- 
stances already mentioned. Other wit- 
nesses give ovidenceof four moreinstances 
relied upon by Mt. Suban. The first re. 
lates to the self-acquired property of one 
Kandu, an Arain of this Chak, to which 
his daughters succeeded; but none of the 


iiN v^oiascream, J.; 

It is said that there was litigation io 

this case which went so far as the Hieh 
Court, but no documentary evidence has 
been produced to prove what the oircum. 
stances were. It appears from the oral 

evidence that Kamala died leaving a 
widow and a daughter Fatima. The land 
was mutated in favour of the widow who 
gifted it to her daughter; but here too it 
appears that the proprietary rights had 
been acquired by Kamala's widow. The 
case, therefore, was not one of the ex. 
elusion of collaterals by a daughter. 
Among all these instances, therefore, 
there is only one in which a daughter 
took possession of her father's land 
in preference to a collateral, namely the 
case of Mohammad Din. That ease does 
not help Mt. Suban, for, as already 
stated, the mutation in her favour was 
effected at the instanoe'of her father's 
brother. This evidence, in my opinion, 
is manifestly insufficient to discharge 
the onus placed upon Mt. Suban of pro7- 


four witnesses who gave evidencewascon- that, in spite of the entry in the 
oerned in this matter; neither Kandu's riwaj-i-am, which is clearly against her, 
collaterals, nor his daughters, have come she is entitled by the custom governiog 
forward; it is manifest that succession Arains in the Chunian tabsil to succeed 
may have been in accordance with a will to her father s property in preference to 
or a gift. It is possible that the proprie- ber father s near collaterals, 
tary rights in the land may have been The evidence on the other side bss 
acquired by Kandu’s widow and gifted by much more weight. The collaterals rely 
her, for the land in that case would be ohiefiy upon unrebubted evidence in the 
ber own. Then there is the case of one form of judicial instances which have 
Mohi about which four witnesses have enforced the custom stated in the Gusto- 
given oral evidence. Mobi died 30 years mary law. The first instance is a judg- 
ago before acquiring proprietary rights in ment by a Subordinate Judge of Lahore, 
his holding. The presumption is that bis dated 27bb February 1931 (Ex. P-3)- 
widow paid the nazrana and acquired the The parties were Arains of Chak No. U 
proprietary rights. The same remarks in Chunian tahsil, two and a half muW 
apply to the next instance, that of Nizam, from Chak No. 2. In this case collater^ 
Here too the nazrana was paid by Nizam’s succeeded against daughters. The learned 
widow who acquired proprietary rights. Subordinate Judge examined a large nui^ 

There is oral evidence that there was a bet of instances and on the eviden 
suit relating to this succession, but no decided in favour of the collatera 9. 
document had been produced to show Ex. P-3 is a copy of a mutation ord 
what the nature of the dispute was. In passed by the Commissioner 
any case, the instance has no evidentiary Division on 29bh January 1930. 
value. Then there is an instance of a land in dispute was self-acqmred o o 
succession to the property of one Nawab; Bugga. The Colleobor •-{.* 

bub Nawab was not an Arain. There is view that Bugga’s daughters bad a 8 
also an instance of land which was owned to succeed to it in ..uj 

by one Mian Kamal Din, bub his land was laterals. Upon the question of 
in Sanda near Lahore and notin Chunian to succeed, the Commissioner ^ . 

tahsil. Lastly there is the instance of that while it might be the gewrai 
the land of one Kamal Arain to which his in the Punjab as 
daughters are said to have succeeded in were the direct heirs to to® ®®“* ^ 
spite of a claim put forward by Kamala’s property of their father, this . 
collaterals. appear to be the custom m tb 
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district where amoog Jats and all other 
tribes, with a few exceptiong. daughters 
are excluded by male lineal descendants, 
however distant, no distinction being 
made in this respect between ancestral 
and acquired property. The order of the 
Collector was acccrdiogly set aside. 

Then there is the judgment of the Snb- 
ordinate Judge, 1st Class, Lahore, dated 
20th December 1928 (Ex. P.4). The 
parties in that case were Arains of Chak 
No. 8 in Chunian tabsil and the dispute 
was between the collaterals of oneKhuda 
Bakhsh and his widow who bad gifted 
the property to his daughters. There is 
oral evidence that the land was self, 
acquired ; the daughters and the widow 
at first contested the suit, but ultimately 
withdrew their claim. Next there is a 
judgment (Ex. P.5) by the Additional 
District Judge of Lahore (now Currie, J.), 
Appeal No. 39 of 1931 (13). The land 
in dispute in this case was in Chak No. 2. 
It had belonged to one Ilam Din who 
was succeeded by his mother Natbo. 
Mt. Natbo gifted the property by a regis- 
tered deed to her daughter Fatima. 11am 
Din’s cousins sued for a declaration that 
the gift would not affect their reversion- 
ary rights, and one of the issues struck 
was whether Mt. Fatima was entitled by 
the custom prevalent amongst Arains of 
the Lahore district to succeed to the 


of Chak No. 9 in Chunian Tahsil. two and 
a half miles from Chak No. 2. The pro- 
perty was self-acquired. The decision 
was that collaterals excluded a sister. 
But here the right of a daughter to sue- 
ceed in preference to collaterals was nob 
in dispute. In Civil Appeal No. 29 of 
1928, decided by the District Judge of 
Lahore (now Blacker. J.). on 15th October 
1928, the parties were Arains of Chak 
No. 10 in Chunian Tabsil. The District 
Judge in this case affirmed the judgment 
of the Subordinate Judge, Lahore, on the 
question whether a daughter excluded col- 
laterals. The collaterals also relied upon 
a mutation order (Ex. P.7) relating toland 
in Chak No. 13 of Chunian Tahsil. The 
land belonged to one Imam Din, an Arain. 
When be died be was succeeded by bis 
widow Mt. Janat Bibi, and on her death 
the property which had been acquired by 
Imam Din was inherited by Imam Din's 
brother and nephews, Imam Din’s 
daughters being given no share: Ex. P.7 
and statement of P. W. 5. Lastly there 
is an instance about which the evidence 
is merely the oral statement of the \vit. 
ness Ismail, P. W. 4. His statement is 
that one Ahmad Arain of Nizampura, 
four miles from the parties’ village, died 
and was succeeded by his collaterals al- 
though his daughter Mt. Aishan was 
alive. 


property left by Illam Din in preference 
to the collaterals of her husband, the 
position of the parties being that of a 
sister claiming to succeed to the estate of 
her brother as against bis first oousin. 
The learned Additional District Judge 
delivered an exhaustive judgment decid- 
ing in favour of the collaterals largely 
upon the evidence of the entries in the 
riwaj.j.am to which reference has already 
been made. This judgment was, how- 
ever, reversed on appeal by my learned 

J- Civil Appeal 
No. 909 of 1932 (7); and a L. P. A. No. 15 
of 1934 (14) against his judgment was 
dismissed by this Court on 8th January 
1935. Another judgment relied upon by 
the collaterals is that of the Munsif, 
Ist Class, Chunian, in suit No. 688 of 
1918, decided on 10th December 1918. 

The dispute here was between a sister 
and collaterals. The parties were A rains 

18. DuUa V. Mt. Natho, Appeal No. S9 oi 1981 
decided on 9tli April 1932. 

Id. Waras v. Fatma 1935 Lah 533=155 1 0 8dl 


Of the judgments cited by the learned 
Additional District Judge in support of 
his finding in favour of the present res- 
pondent, the first one, 25 P R 1882 (l), 
has no applicability. It related to Bbatti 
Arains of Lahore city and the decision 
was that it was not proved that the par- 
ties followed a customary rule of succes- 
sion opposed to Mahomedan law. 174 
P B 1889 (2) dealt with a dispute bet- 
ween a sister and the collaterals of the 
last male proprietor. The parties were 
Gehlon Arains of Lahore Tahsil. The 
decision in 180 P R 1888 (3) was upon a 
dispute between a sister of the last male 
owner and his niece and the parties were 
not of Chunian Tabsil but of Sbahdara, 
close to Lahore. In 89 I C 351 (4) Marti- 
neau, J,, decided in favour of a half sister 
gainst her mother’s father’s brother. It 
is not shown by the judgment or the re- 
port to which part of Lahore District the 
parties belonged, but the learned Judge 
appears to have based his decision on the 
statement in the answer to question 71 of 
the Customary law that among Arains, 
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sisters of a childless proprietor exclude a 
collateral io the iuheritaoce of ancestral 
property. The dispute decided by 10 
Lah 422 (o) concerned the rights not of 
a daughter but of a sister of the last 
male owner and the parties were Arains 
of Mauza Sanda Kalan, a village close to 
Lahore and therefore presumably within 
the exception noted in question 61 in the 
Customary law. In 14 Lah 651 (6), 
Harrison and Addison, JJ. applied this 
exception to Arains of Karol village in the 
proximity of Lahore. The last judgment 
relied on by the Additional District 
Judge had not been delivered when the 
Subordinate Judge decided the appeal. 
That judgment is of course a judicial in- 
stance in favour of the collaterals. 

The judgment relating to the rights of 
sisters have no bearing on the question 
now in issue for, as was emphatically laid 
down in a Full Bench of the Punjab 
Chief Court in 134 P R 1907 (15), the 
position of a sister of a male proprietor 
without issue cannot be assimilated for 
purposes of inheritance to that of a 
daughter even as regards self-acquired 
property. We are here dealing with 
Arains of Cbunian Tabsil. The Manual 
of Customary law drawn up by Mr. Bol- 
ster has frequently been accepted as an 


UAN looidstream, J.j 

Arams or other agriculturists follow a 
definite custom is relevant. Numerous 

exceptions have been found in Amritsar 
and Jullundur districts to the rule most 

commonly followed by the tribes of the 
Punjab that daughters of sonless pro 
prietors exclude collaterals, but even if 
there were no such exceptions proved in 
any other district, the onus would still lie 
on the daughter in the present case, in 
view of the entry in the Customary Law, 
to prove by evidence produced in the 
trial that she had a right superior to her 
father s collaterals. I can see no reason 
why the onus should be regarded as one 
more easily discharged in a case like the 
present one than in any other. There is 
no legal sanctity attached to a custom 
which favours females nor any abhor- 
rence to one which excludes them from 
inheritance. Nor do I at present see any 
reason why the correctness of a riwaj-i. 
am should be doubted because it does not 
show that women were consulted when 
the statements of the laud owners were 
recorded. Tbe proprietary body as a 
whole is male. It knows and applies its 
customary rules. In tbe introduction to 
tbe Customary Law of tbe Lahore dis- 
trict Mr. Bolster has drawn particular 
attention to tbe question of tbe rights of 


authority by this Court, see e. g.. 14 Lah 
651 (6) and 10 Lah 422 (5), and so far as 
I am aware its accuracy has never been 
questioned. The answers to questions 61 
and 62 by themselves show that so far as 
tbe rights of daughters are concerned the 
Arains in Lahore district follow a custom 
which is both local and tribal and they 
state tbe rule to be that, except in vil- 
lages in tbe proximity of Lahore (the 
list, which does not appear in tbe riwaj- 
i-am is not to be regarded as exhaustive), 
daughters of childless male proprietors 
are excluded by collaterals howsoever 
distant in succession to ancestral and 
self-acquired property. Tbe instances of 
succession by daughters given in tbe ap- 
pendix to the Customary Law under 
question 61 all relate to residents of 
Lahore Tabsil. As was noticed in the 
case DuUa v. Nathoo (13), to which I 
have referred above not a single instance 
of such succession among Arains of Cbu- 
nian Tabsil is there cited. 

In the circumstances I am unable to 
see bow tbe fact that in other districts 

15- Hamira v. Kam Singb, (1907) 134 P B 1907 
=74 P L B 1903=35 P W B 1907 (F B). 


daughters to succeed iu tbe following 
passage. 

In 185C daughters were completely exclodsd 
from inberitaDce by collaterals : 12 years later, 
ID tbe 18C8 settlement, there appears among 
tbe Arains of tbe Lahore and Kasnr Tahsllr 
and the Awans and Bajpnts of the Lahore Tab- 
sil a relaxation in their favour allowing parents 
to make them gifts of small areas; finally in the 
1892 settlement and now among Bajputs Dog* 
ras and Arains daughters are held entitled to 
exclude collaterals five degrees remote, while In 
the neighbourhood of Lahore, where disturbing 
causes naturally have largest play and customs 
change much more rapidly than among the 
Arains of the Sutlej bank, Arain daughters ex- 
clude their cousins in the first degree. 

Mr. Bolster s Manual has wideQe(l this 
exception. It is possible that if ni9 
Manual is revised at a future settlemeDt 
the entry about a\rains’ daughters will bs 
still more favourable to them. It is in 
any case obvious that tbe compiler of tbs 
Manual of 1916 was not deliberately clos- 
ing bis eyes to tbe rights of femal^* 
Nevertheless Mr. Bolster noted {note o 
answer No. 61) 

the feeling of tbe custom excluding daughW” 
is so strict that U gives even members ol « 
village community a prior rigl^t J)f » 

while in the case of tbe agnatic line becomi ; 
extinct escheat to Government is recognuea. 
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In the present case it is to me very 
clear that the evidence produced by Mt. 
Soban in this case did not discharge the 
onus that lay upon her and I would 
therefore accept this appeal, set aside the 
judgment of the learned Additional Judge 
and restore that of the trial Court with 
costs thronghout. 

Jai Lai, J. — I regret I am unable to 


Lahore (Tillages of Hacbaospura . . . . ) daugh- 
ters of sonless proprietors exclude agnates. 

The statement of the customs, there, 
fore, is that among the Arains, except 
those in the proximity of Lahore, the 
male lineal descendants through males, 
however distant, exclude daughters. At 
p. 4 of the introduction however, Mr. 
Bolster makes the following signibcant 
remark : 


agree with the conclusion of my learned 
brother. The question is whether ac- 
cording to custom among the Arains of 
village Abbotabad in the Chunian Tahsil 
of the Lahore District a daughter sue- 
ceeds to the self acquired property of her 
sonless father in preference to the near 
collaterals. The mutation was made in 
favour of the daughter and an appeal by 
■the collaterals was dismissed. Conse- 
quently they instituted the suit out of 
■which this appeal has arisen for posses, 
sion of the land in suit. The burden was 
placed on the daughter. The trial Court 
held that it had not been discharged, but 
the District Judge on appeal decided in 
favour of the daughter and granted a 
certificate to the plaintiffs who have ap- 
pealed to this Court. The question of 
burden of proof and the quantum of evi- 
dence that is necessary to discharge that 
burden has an important beating on the 
decision of this case. Ordinarily the ini. 
tial burden must be on the plaintiff. 
Moreover, according to the personal law 
c( the parties, the daughter would be en. 
titled to inherit the property in prefer, 
once to the plaintiffs, the collaterals. 
But it is claimed on behalf of the appel. 
lants that a presumption arises against 
the daughter in view of the statement of 
the onetom in the Customary Law of the 
Lahore District prepared in 1912-16 by 
the Settlement Officer. Mr. Bolster. 
There is no doubt that a statement of 
custom made in the Customary Law oar- 
T168 With it the presumption of correct- 
Bess and therefore the appeUanta are 
justified in claiming that nnder the oir 
oumstances the Court should start with 
a presumption in their favour. In the 
Cnstomarylaw relied upon by the ap. 
pellants the statement of the custom is 
to be found m answer to question No. 61 

Jhioh relates to succession of daughters. 
The answer is ; 


lints'?* deluded by ma 

Jaeaideacondants through males howeJer® 

««ept that among Arains in the proximity 


la 1356 daughters were absolutely excluded 
[com laheritaoce bj collaterals; 12 years later 
in the 1863 settlement there appears among 
the AraiQS of the Lahore and Kasur Tahsils 
and the Awans and Rajputs of the Lahore 
Tahsil a relaxation in their faroac allowing 
parents to make them gifts of small areas; 
dually in the 1892 settlement and now among 
Rajputs, Dogras and Arains daughters are held 
entitled to exclude collaterals dve degrees 
remote, while in the neighbonrbood of Lahore, 
where disturbing caoees naturally have largest 
play and customs change much more rapidly 
than among the Arains of the Sutlej bank, 
Ataln daughters exclude their cousins in the 
first degree. 

Now, this remark shows that the state, 
ment of custom made in reply to ques- 
tion No. 61, has not been accepted to be 
correct by Mr. Bolster because the state- 
ment in the answer is that the daughters 
are excluded by male lineal desoendants 
through males, however distaut, while 
according to Mr. Bolster the custom is 
that collaterals five degree remote are 
excluded by daughters. This necessarily 
materially affects the value to be placed 
on the answer to question No. 61. More- 
over we are concerned in this case with 
the self-acquired property of the decea- 
sed male proprietor and with regard to 
such property even in the tribes governed 
by enstom a daughter is generally pre- 
girred to the collaterals (see para. 23 of 
Kattigans Digest of Customary Law). 
In making this remark I am not unmind- 

of Robertson. J.. 


r -T - — BQQ also Of thi 

in 45 ( 

.. J opinion that tl 

aspect of the case has material beari 
on the quantum of evidence that is i 

presumption tfc 
arises from the statement of the oustc 

m the Customary law. and this in spi 
of the fact that in the Customary U 
concerned it is stated that there is ; 
difference m this respect between t 
self-acquired and ancestral property. 

fcir.n«® OQ^erlying the restri 

tions on alienation by sonless propriefco 
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of ancestral property is that such pro- 
perty should ordinarily revert to the 
descendants of the common ancestor. 
But the same considerations do not apply 
to self -acquired property as no question 
of reversion arises in respect of it. This, 

I believe, is the reason for the rule pro- 
pounded in para 23 of Eattigan's Custo- 
mary La^\-. In 193o Lab 434 (16), a Divi- 
sion Bench of tliis Court held that the 
opinion of the Settlement Officer who 
has compiled the Customary law is rele- 
vant in estimating the value of the state- 
ment of a particular custom. Sale, J., 
with whom I concurred has recently ex- 
pressed the same opinion in another 
case. 

In 174 P E 1889 (2), a question 
arose before a Division Bench of the 
Chief Court of the Punjab, whether a 
married sister of an Arain of Ghelan 
section residing in Babo Sabu in the 
Lahore Tahsil inherits the ancestral pro- 
perty of her brother in preference to his 
first cousins. The learned Judges were 
not satisfied as to the sufficiency of the 
enquiry made in the trial Court and re- 
manded the case for “a fuller enquiry 
into the custom whether amoug Arains 
of the Lahore district collaterals of an 
Arain who dies childless exclude bis 
sister or not.” Such an enquiry was 
made by Ur. Harris, District Judge, and 
his report was in favour of the sister. 
His conclusions were accepted by the 
Chief Court and the appeal was decided 
in favour of the sister. The fact that the 
enquiry was made by Ur. Harris and 
the nature of the report has been men- 
tioned at p. 426 by a Division Bench of 
this Court in 10 Lab 422 (5), to which 
reference will again be made hereafter. 
There are other cases relating to the 
Arains of Lahore decided by the Chief 
Court of the Punjab which support the 
claims of daughters and sisters against 
the collaterals. They are, in my opin- 
ion, sufficient to shift the burden to the 
collaterals if it be held that the initial 
burden was on the daughter in this case 
on account of a statement of the custom 
in the Customary law. In my opinion 
the Courts should place greater value on 
judicial decisions than the statement of a 
custom in the Customary law unless 
there is reason to hold that the custom 
has in th e meantime changed. In any 

16. Mt. Sukh Devi v. Fakir Singh, 1935 Lah 
434. 
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case the burden on the daughter underthe 

circumstances is light. Now, assutnine 
mat the burden is still on the daughter 
I consider that it has been amply aig. 
charged in this case. I have alreadv 
referred to 174 P E 1889 (2), in which a 
Division Bench of the Chief Court held 
after a full enquiry into the matter that 
among the Arains of the Lahore dist. 
rict sisters exclude first cousins, In the 
present case the contest is between the 
daughters and the first cousins and the 
SODS of a first cousin, but my learned 
brother has cited 134 P E 1907 (15) io 
support of bis remark that the position 
of a sister of a male proprietor without 
issue cannot be assimilated for the pur- 
pose of inheritance to that of a daughter 
even as regards self.acquired property 
and that, therefore, the judgments rela- 
ting to the rights of sisters have do 
bearing on the question now in issue. 
But, in the matter of inheritance, a 
daughter is a more favoured person than 
a sister, and if instances of exclusion of 
cousins of the deceased by sisters can be 
established then there are greater reasons 
for bolding that daughters exclude the 
collaterals: moreover it is provided in 
the Customary law of the Lahore dis- 
trict that sisters have the same rights as 
daughters in this respect. Therefore 
instances in favour of sisters must be 
deemed to be equally in favour of daugh- 
ters and vice versa. ^ 

In Civil Appeal No. 909 of 1932(7)1 
had to deal with a dispute between a 
sister of the deceased sonless proprietor, 
an Arian, and his cousin with regard to 
ancestral property. The parties belonged 
to village Abbotabad, i.e., the same village 
to which the parties in this case belongi 
and after considering the previous case 
law on the subject and the instances 
proved by the parties, I came to 
elusion that the sister bad discharged tne 
burden placed on her to prove that ste 
was entitled to exclude the first cousm» 
of her brother in respect of ancestral 
property. It is interesting to rernafA 
that that case was decided originally W 
the same trial Judge who has dec^^ 
this case and his decision m avow 

of the sister, but it basset as da 
appeal by the Additional ^ 

Mr. Currie, and this fa«t“ust necessary 

have heavily weighed T'*^^u*'^*neht 0 rs. 
ing the present case against the daug 

The Additional District Judge has 
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lowed tny decision in the present case 
and has set asido the decree of the trial 
Judge. Now, in view of the importance 
of the question involved, I certified the 
case to bo a fit one for a Letters Patent 
appeal, and a Letters Patent Bench has 
affirmed my decision. Therefore it has 
been now held by this Court that there 
is a custom in the Abbotabad village 
whereby a sister excludes first cousins in 
respect of the ancestral property of her 
sonless brother. The same rule should 
necessarily govern the case of a daughter 
specially in respect of self-acquired pro- 
perty of her father. A perusal of the 
judgment of the Letters Patent Bench 
shows that the learned Judges considered 
the case on its merits and came to the 
same conclusion that I bad reached. In 
support of my conclusion, in addition to 
some considerations of a general nature, 
I bad quoted instances of succession of 
sisters and daughters in the village of 
Abbotabad. 

Now, in the present case, two instances 
of succession by sisters and daughters in 
preference to near collaterals were proved 
in this village in addition to some from 
other villages and in stating this I take 
no account of instances which were 
proved by oral evidence only but only of 
^ose which were supported by mutations. 
Ex. D.3 relates to mutation of land 
of one Muhammad Din, an Arain of 
this village: it was in favour of his 
daughter on his death in the presence of 
Muhammad Din s brother. My learned 
brother would not consider this as a 
good instance because Muhammad Din’s 
brother Chiragh himself had the muta- 
won made. I venture to think that this 
fact js no ground for rejecting this in- 
stance; on the other hand, it shows that 
Ohiragh recognized that he had no right 
to inherit the land in the presence of the 
daughter. 

The second instance is Ex. D.4 which 
relates to the land of another Arain of 
this village named Chiragh, and his land 
was mutated in favour of bis daughter 
pagan m preference to his collaterals 
but my learned brother does not oon^ 
sider this to be a good instance as the 
pcumstanoes of the case have not been 
aiflclosed. In my opinion if there were 
any other circumstances which needed 
explanation, it was for the piaintiffs in 
this case to prove them and in the ah 
Bence of any such proof the mutation 


must be considered to be a good instance 
in favour of the daughter. .\lso the fact 
that out of three daughters only two got 
the laud is no ground for bolding that 
the instance is not applicable to this 
case. The fact remains that the collate, 
rals were excluded by daughters. Nor 
does the fact that the propei'ty was an 
occupancy tenancy affect the question, 
because no different rule of succession to 
a holding of this description has been 
established. There are other instances 
which ate not cases of pure succession 
but of alienations and some of them re- 
late to different villages. I do uot pro- 
pose to discuss them. 

Against these two instances not a single 
instance from this village to the con- 
trary has been proved by the plaintiffs. 
They have, on the other hand, relied 
upon instances from other villages, which, 
in my opinion, under the circumstances, 
are of no value. The case of Mt. iVaffto- 
v. Dulla (17), decided by the Letters Pa- 
tent Bench isanotber instance in support 
of the daughter. The original decision in 
that case was based on other instances from 
this village. 1 am further of opinion that 
a decision given by this Court or the 
Chief Court of the Punjab as to the exis- 
tence or non-existence of a custom, after 
detailed enquiry held on a contest bet- 
ween the parties, ought ordinarily to be 
almost conclusive evidence of the exis- 
tence or non-existence of the custom con- 
cerned, and must override the statement 
to the contrary of the custom in the Cus- 
tomary law and it is only in exceptional 
circumstances that such decisions should 
not be accepted as decisive of the ques- 
tioQ. 

There is no good reason to ignore the 
large nnmber of instances in favour of 
daughters which are cited in the Custo- 
mary Law and which relate to the Lahore 
Tahsilonthe ground that they do not 
relate to the Chunian Tabsil. It must 
be remembered that custom is primarily 
tribal and not local, and the division of 
a district into tahsils is an artificial divi- 
8Jon^ made mainly for revenue and ad- 
ministrative purposes. These instances 
are an important indicatioD of tho pro* 
vailing tendonoy in favour of daughters. 
This tendency to favour daughters and 
sisters is specially to be found a mong tho 

Appeal No, 39 ol 1931, Decided 
on 9th April 1932, 
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Araios [see as to this 10 Lah 422 (o)] and 
is noticed in the Introduction to the Cos- 
tomary Law prepared by Mr. Bolster. 

In the neichbourhood of Lahore", he 
says, 

disturbing ca-jses natur.ally have largest play 
and customs change much more rapidly than 
among the Arains o£ the Sutlej bank. 

It may be, as observed by my learned 
brother, that when enquiry is made at 
the next settlement, probably the custom 
will be more favourable to the daughters. 
But, it is not necessary to wait till 
the next settlement, as it is our duty 
to make a judicial enquiry to ascertain 
the custom and if proved to give 
efifeot to it. The Customary Law 
does not create the custom; it merely 
records the fact of its existence. More- 
over, an inquiry made by the Court is 
more scientific than the inquiry of the 
Settlement Officer before whom the 
females are not represented at all and 
instances are found where the statement 
of the custom refiects rather the wish of 
the males — specially the more infiuential 
of them — rather than the existing facts. 

The rapid growth of facility of com- 
munications, spread of education, and 
breaking of tribal bonds have all materi- 
ally affected the position of the daughters 
favourably, and it is not, therefore, sur- 
prising that, whereas in 1912 in villages 
which were in the proximity of Lahore, 
daughters of sonless proprietors excluded 
agnates, the same has happened in viU 
lages which are in the neighbourhood of 
the villages mentioned in the answer to 
Question No. 61, as appears from the 
reported cases. In 10 Lah 422 (5) the 
custom of exclusion of collaterals by 
daughters was found to exist in the case 
of a village which is not one of those 
villages specified in the answer. In 14 
Lab 651 (6), Addison, J., delivering the 
judgment of the Division Bench, held 
that a daughter of a sonless proprietor in 
village Karol in the District of Sheikhu- 
pura excluded collaterals. The case re- 
lated to Arains and the village in question 
was originally in the Lahore District, 
but has since been transferred to Sheikhu- 
pura. It is in the neighbourhood of 
Lahore. 

My learned brother has referred to 
some decisions of subordinate Courts in- 
cluding two of District Judges. One of 
these two was set aside by me on appeal 
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and It is not necessary to criticise it now 
The other is by Mr. Blacker in Civil 
Appeal No. 29 of 1928. That case related 
to Arains of Chak No. 10 in Chanian 
Tahsil, but it appears from the judgment 
that the contest in that case was bet- 
ween the widow and a daughter of a 
predeceased son of one Karam Din on 
the one hand and the sons and the great, 
grandsons of Karam Din on the other. 
It is obvious that that case can be of no 
help in the decision of the present case. 
It may also be mentioned that one ground 
of Mr. Blacker's decision, that the list of 
the villages mentioned in answer to 
Question No. 61 is exhaustive, is con- 
trary both to 10 Lah 422 (5) and U 
Lab 651 (6), and I believe my learned 
brother also does not support it. Tbs 
remaining cases were decided by Sub- 
ordinate Judges, and one of them was 
decided on confession of judgment by the 
defendant (see judgment in Sait No. 33 
of 1928 by Lala Dewan Chand, Subordi- 
nate Judge, First Class, Lahore, Ex. P-4). 

The judgment of the Commissioner of 
Lahore, Mr. Craik, referred to by my 
learned brother also is not of much value 
because the Commissioner was bound to 
give effect to the statement in the Custo- 
mary Law. Against that we have the 
fact that the Revenue Officers including 
the appellate Court in the present case 
decided in favour of the daughter. All 
these cases decided in favour of the 
collaterals relate to other villages and 
not to this village. I do nob wish to 
repeat here the reasons on which I b^ed 
my conclusion in Civil Appeal No. ° 
1932 (7) or what has already been stated 
in the previous decisions of this Court to 
which reference has already been 
In my opinion, if the case be considered 
on the evidence as to custom in w 
village alone, it must be decided in favom 
of the daughter. Even if it be considered 
on tbe basis of the tendency among 
Arains of the Lahore District or ot 
those who reside in the villages in 
neighbourhood of Lahore, still it nans 
decided in favour of the daughter eu 
this respect there is no reason to diue- 
rentiate between one Tahsil an 
other, because the custom 

tribal, and if it is local it generally relates 

to the village, but seldom, if e^®^* , 
more recent and artificial ;*.i, 

Tahsil. I would dismiss the appeal wit 

costs. 
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Addison, J. — This appeal has come 
before me on a difference of opinion bet- 
ween Coldstream and Jai Lai, JJ. The 
,Qaestion involved is whether a daughter 
of an Aiain sncceeds to the self-acquired 
.property of her father after the death of 
her mother in Chak No. 2 (Abbotabad) in 
the Chunian Tahsil of the Lahore Dis- 
trict, or whether the nephews and grand- 
mephews of the last male owner succeed. 
Coldstream, J., decided in favour of the 
collaterals and Jai Lai J., in favour of 
the daughter. I may say at once that I 
am in full agreement with the judgment 
of Coldstream J. According to Jai Lai J., 
there are two proved instances in favour 
of the daughter, apart from certain judi- 
cial cases which he has also relied on. 
The first instance relates to the succes- 
sion of a daughter of one Muhammad Din. 
an Arain of this village, to her father’s 
land in the presence of her uncle Chiragh 
Din. Coldstream, J., did not consider 
this instance of much value and I am in 
agreement with him. The mutation, as 
first entered up, showed Chiragh Din as 
the natural heir, but at the time of sanc- 
tion. . . . Chiragh appearedbeforethe Be- 
venae OflScer and said that he wanted the 
land mutated in favour of his niece. This 
practically amounted to a gift by Chiragh, 

>n which case it obviously is not of much 
value. 

T instance relied upon by 

Jai Lai J., is Ex. D-4., a mutation of the 
land of another Arain of this village 
named Chiragh in favour of some of his 
daughters, a married daughter Mt. 

e^clu^ed. Another 
married sob- 

other daughters on appeal. This, however, 
was not a case of succession to ordinary 
land as Chiragh was merely an ooou- 

fn fcb« p ? ‘^® Government 

in the Colony and to this succession 

“'® Colonisation Act 
applied. For this reason, and also be- 

cause married daught®r3 were excluded 

1 18 obvious that this is not an instance 
m favour of absolute succession of 
daughters but rather the opposite. This 
m^nsthat ther® is only one doubtful 
^stance in favour of daughters establish- 

evidence on this re- 
apart from judicial instances. Jai 

i" u? ”“®^ “POO the assumption 

hat daughters are generally preferred to 
collaterals m the province and in this 


connection he quoted para. 23 of Eatti- 
gan's Digest of Customary Law. It has| 
frequently however been laid down that 
there is no such thing as a general cus- 
tom in the Punjab, and it is necessary in 
every case to prove that the parties are 
governed by custom and what the custom 
is. To hold otherwise would amount to 
manifest injustice as custom in the Pun- 
jab is more local than tribal, though it 
may be both, and if there is a custom 
prevalent in a small area or in a small! 
tribe, that custom will always be heldl 
not proved because in most other areas' 
or amongst other tribes the custom is 
otherwise. 

There is no doubt that in the present 
case, as is shown in the preceding judg- 
ments, the Cnstomary Law of this dis. 
trict is against daughters of Arains ex- 
cept in a small tract near the city of 
Lahore. The tahsil of Chunian is the 
most distant tahsil in the Lahore dis- 
trict from Lahore city. Jai Lai, J., 
relied upon the decision in 174 P R 1889 
(2), where a married sister of an Arain 
residing in Babu Sabu in the Lahore 
Tahsil was held entitled to inherit the 
ancestral property of her brother in pre- 
ference to his first cousins. As pointed 
out in the judgment of Coldstream, J., 
the case of a sister differs from that of a 
daughter and custom cannot be decided 
by analogy. He also relied npon a case 
decided by himself, 0. A. 909 of 1932 (7), 
where it was held that a sister in the 
village Abbotabad excluded her cousin 
with regard to succession to ancestral 
property of her brother, the parties 
being Arams. There was a Letters 
Patent appeal from this judgment which 
was dismissed on the ground that custom 
was tribal rather than local and that 
therefore the exception given in the 
answer to question 61 about Arains in 
the proximity of Lahore having a differ, 
ent oustoiD to the other Arains in the 

importance, al- 
though Tahsil Chunian is very distant 
from Lahore city. 

This case is not strictly in point being 

k ij®?^®L ^ ®ven if it be 

aeid to be m point, it is the one judicial 

mstanoe which is in favour of a sister or 

daughter in Tahsil Chunian. I am not 

in agreement, with all respect, with the' 

opinion of Jai Lai, J., that Courts should 
place greater value on judicial decisions 
than on the statement of a custom in the 
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Customary La\7. A juaicial decisioD de- 
ponds on the evidence produced in the 
case ^hich may be a badly conducted 
one. A decision on a ciuestioo of custom 
IS not a judgment in rem; it is merely an 
instance, relevant under S. 13, Evidonce 
Act, of a particular custom being assert, 
ed or denied, or possibly recognised, 
though the word recognised' may mean 
recognised by the parties to a particular 
transaction rather than by the Courts. 
In fact, Jai Lai, J., has gone further 
in a later portion of bis judgment 
and stated that a decision given by 
this Court or the Chief Court of the 
Punjab as to the existence or non. 
existence of a custom ought ordi. 
narily to bo almost conclusive evidence 
of the existence or non-existence of the 
custom concerned, and must overrule the 
statement to the contrary of the custom 
in the Customary law and it is only in 
exceptional circumstances that such deci- 
sioQS should not be accepted as decisive 
of the Question. This, with all resspect, 
appears to me to overrule such decisions 
as 45 P E 1917 (11), and many other 
decisions of this Court, as well as to go 
against the provisions of the Evidence 
Act. 

Against the daughter there are not 
only all the Customary Laws of the 
Lahore district, but there is other evi. 
dence as well. Ex, P.3 isacopy ofa muta. 
tioD order passed by the Commissioner 
of Lahore on 29th January 1930. The land 
in dispute was self acquired property of 
one Bagga. The Collector took the view, 
against the Customary Law of the dis. 
tricfe, that Bagga’s daughters were en. 
titled to succeed in preference to bis 
collaterals. The Commissioner accepted 
the appeal and reversed this decision, 
remarking that while it might bo genera] 
by the custom in the Punjab as a whole, 
this did not appear to bo so in the 
Lahore district, no distinction being made 
in this respect between ancestral and 
acquired property. The second instance 
in Ex. P.7, related to land in Cbak 
No. 13 of Cbuoiaa Tahsil. The land be. 
longed to Iman Din, an Arain, who was 
succeeded by bis widow Mt. Jannat Bibi. 
On her death the property passed to 
Iman Din's brother and nephews, his 
daughters being excluded. These are 
two weighty instances. The instanoes 
as to which there is no documentary 
evidence, I do not propose to discuss. 
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now to the judicial instances 


I come 

against the daughters. Ex. p.ll is 
judgment of the Subordinate Jud- 
of Lahore dated 27th February 1931 the 
parties being Arains of Chak No. U in 
Chuniao Tahsil, two and a half mile, 
from Cbak No. 2, the village concerned 
m the present suit. In this case the 
collaterals succeeded against daughters 
Another judicial instance is Ex. P. 4, the 
decision of a Subordinate Judge First 
Class, Lahore, dated 20th December 
192S. The parties in that case were 
Arains of a neighbouring Chak No. 8 Id 
the Chunian Tahsil. The dispute was 
between the collaterals of Khuda Bakhsh 
and his widow who had gifted the pro. 
perty to her daughters on the ground 
that she was merely accelerating succes- 
sion. The land in that case was self, 
acquired. The collaterals brought the 
suit which was first contested by the 
daughters and the widow, but they ulti. 
mately withdrew their defence and a 
decree was passed in favour of the col. 
laterals. These are two good judicial in- 
stances. Next comes a judgment (Ex. P.5) 
of the .\dditional District Jndgeof Lahore, 
Appeal No. 39 of 1931 (13). He decided 
against the sister. This is the case 
which came before Jai Lai, J., in Civil 
Appeal No. 909 of 1932 (7), and which 
ultimately went to a Letters Patent 
Bench. I have already suflSciently dealt 
with this case. 

I might here mention another ]udg. 
ment in suit No. 638 of 1918, decided on 
10th December 1918, by a Munsif, First 
Class of Tahsil Chunian. This is a case 
where it was held that collaterals ex* 
eluded the sister so that it was decided 
in the opposite sense to the one imme- 
diately referred to above. The parti^ 
were Arains of Chak No. 9 in e 
Chunian Tahsil, two and a half milesfrom 
Chak No. 2. Next comes another 
daughters (Civil Appeal No. 29 of 
decided by the District Judge of Lahore 
on loth October 1928, the parties bemg 
Arains of Cbak No. 10 in Chunian TabsiJ. 
The District Judge agreed with the 
ordinate Judge that daughters did nO' 
exclude collaterals. Admittedly 1 
422 (5) does not help the case for 
daughters as all that was held id i 
that the list of eighteen -nk, 

proximity of Lahore referred to iQ , 
cl. (1) of the answer to question oa 
? he Customary law of 1916 
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exhaustive and that it had been estab- 
iished that the same rule applied to vil- 
lage Saode Kalan, which was also like 
the eighteen villages mentioned in the 
proximity of Lahore. Similarly 14 Lab 
651 (6) took the same view. These two 
cases were decided in accordance with 
the statement of custom in the Custom- 
ary Law and they only applied the excep- 
tion given in sub-cl. (l) to answer 61, 
to two other villages near Lahore City 
and not to villages in theChuniao Tahsil, 
the most distant part of the district from 
the city. The evidence is thus over- 
whelmingly against the daughters and 
I therefore, agreeing with Coldstream, J., 
accept this appeal, set aside the judg- 
ment of the learned Additional District 
Judge and restore that of the trial Court 
with costs throughout. 

b.d./r.K. Appeal accepted. 

^ A. I. R. 1936 Lahore 429 
Coldstream, J. 

Emperor. 

V. 

Atta Ullah Shah Bukhari — Bespon* 
•dent. 

Criminal Mise. No. 182 of 1935, Decid- 
ed on 11th November 1935, from judg- 
ment of Sess. Judge, Gardaspar, D/- 6th 
June 1935. 

(a) Criminal Trial— Judgmenl—Expungtag 
remarks in iudgment— Extrao rd ioary cbarac* 
ter of jurUdiclion to be ezercised with 
<aution^Lower Courts should generally be 
•allowed to exercise their jurisdiction freely 
and fearlessly. 

A High Court has an inherent power to ex- 
punge a portion of a judgment by an inferior 
Court. The power Is unbounded by the law, 
which expressly gives the Court authority to 
make **8uch orders as may be necessary to pre- 
vent abuse of the process of any Court or other- 
wise to seonre tho ends of justice.'* On the 
other hand, this jarisdlctioo has always been 
regarded by the High Courts as one of an extra- 
ordinary character to be exercised with care and 
cantlon in exceptional oases, becanse it is of 
the ntmost Importance to the administration 
of justice that Courts should be allowed to per- 
form their iu notions freely and fearlessly and 
without undue interference by High Court and 
because, in weighing evidence 'tand in arriving 
at oonclustoDs on questions of fact, lower Courts 
have often to make remarks which reflect ad- 
versely on the character of witnesses: 1928 
Lah 740, Be/. [P 431 0 2] 

^ ^ (b) Criminal Trial^Judgment— Expung- 
lug remarks from iudgmeat<~ Jurisdiction 
should be exercised— Passages based on 

or little evidence, remarks against persons 
t or who are not heard 

ahould be deleted— Jurisdiction is not limited 


to such cases only — Remarks damaging 
character and wholly irrelevant to point in 
issue, $0 also judgments couched in unjudici" 
0U8 language should also be deleted. 

It is tbe duty of the High Court, in order to 
prevent abuse of the process of tho Courts, aud 
secure the ends of justice, to delete passages 
cornenentiDg adversely upon a person who is 
not a party to tho proceedings and has not hid 
a fair oppoftuuity of teiug beard and also to 
delete such passages when they are based upon 
no evidence, or evidence not properly upon the 
record. But the power to expunge is not limi- 
ted to such cases only. It is also dosirablo that 
a judgment once delivered should remain in 


the shape in which it was originally published, 
aud although the practice should not bo exten- 
ded to exercise this peculiar power beyond 
limits there appears to be no good reason why 
it should not be used to delete passages which, 
though based on evidence, damage tbe character 
of a person, and are wholly Irrelevant to any 
point in issue and which a Court has unneces- 
sarily gone out of its way to include In a judg- 
ment. Further where High Court's notice has 
been drawn to a judgment which appears to it 
to be couched in language injudicious and un- 
called for, High Court can and ought to express 
its opinion in the matter whether any passage 
IS or is not ultimately to be expunged : 1933 
Sind 91, Foil. ; 1920 Sind 213; 1927 All 193; 
1925 Lah 187 and 392, Criticised. [P 433 0 1] 

^ (c) Criminal Trial— Judgment— Proceed- 
ings assuming communal aspeet^Languago 
should not promote communal enmity Pro- 
ceedings and judgment should be careful. 

Id cases which have assumed a communal 
aspect, tbe proceedings in Courts and the 
language of their judgments necessitate special 
care and should not themselves promote the 
feelings of eamity. tbe promotion of which by 
others it is their duty to punish under the law. 

[P 493 0 1 2] 

^ (d)^ Criminal Triat^Evidence~No prosacu* 
tion in Court is not evidence that action was 
not taken by police. 

The fact that there is no prosecution in 
Court is not evidence that no action whatever 
ie taken by the police regarding an offence. 

T, r , (P 438 0 2] 

Ram Laf— for tbe Crown. 

Mazhar Ali Azhar and Muhammad 
bnarif— tor Bespondenfc. 

Judgment.— This judgment will die. 
pose of the two petitions for revision 
Nos. 182 and No. 225 of 1935. In 1891 
fl take tbe date and the following his. 
tonoal facts here stated from ‘Chiefs and 
Families of note in the Punjab,' published 
under the order of the Punjab Govern, 
menb) Mirza Gbulam Ahmad of Qadian 
m Ourdaspur Distriot, a grandson of 
Qhulam Murtaza, (a General of the Sikh 
Darbar) founded a religious movement 
and proclaimed himself to be the pro. 
mUed Messiah of the Muslim Faith. He 
won over a large number of people toi 
hi8 tenets and his followers, who were] 


430 Lahore 


Emperor v. Aha Ullah Shah (Coldstream. J.) 

known 


as Qadianis* Mirzais or Ahmadis, 
numbered some hundreds of thousands in 
the Punjab and elsewhere. The Mirza 
was the author of many works in Arabic, 
Persian and Urdu in which he combated 
the doctrines of Jahad. ‘His life,’ to 
quote the book mentioned: 

was for many years a stormy one as lie was 
constantly involved in disputes and litigation 
with his religious opponents. By the date of 
his death, which took place in 1003, ho had 
attained a position in which be commanded the 
respect even of those who disagreed with his 
views. 
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He was succeeded as head of the sect 
by Maulvi Nur-ud-Din, on whose death, iu 
1914, Mirza Ghulam Ahmad’s son Mirza 
Bashir-ud-Din Mahmud Ahmad was elec- 
ted as bis spiritual successor or Khalifa. 
The number of people professing the 
Qadiani creed has increased considerably. 
Their headquarters remain in Qadian, the 
whole of which according to the defence 
evidence, belongs to the Mirza Sahib’s 
family in proprietary rights. Of the 
population of Qadian, about 9,000, some 
8,000 are said to be Qadianis by religion, 
the other Muhammadans numbering 400 
or 500. The Khalifa and his disciples 
naturally exercise great influence in 
Qadian and are in a position to bring 
strong social pressure to bear upon in- 
dividual residents of the town. It is not 
disputed that from the time when the 
now religion was founded the claim of 
the Mirza Sahib to be the promised Mes- 
siah has offended and been resented by 
the orthodox Muhammadans, between 
whom and the Qadianis there has been 
constant friction evidenced by published 
writings, oftou of an abusive character, 
on both sides. In 1923 there was a con- 
ference of orthodox Muhammadans at 
Qadian, which was brought to an end by 
rowdyism. In 1934 the Ahrars, a body 
of Muhammadans, who take an active 
interest in the spread of their religion 
and some of whom had recently settled 
in Qadian, decided to hold another con- 
ference in Qadian. At that time dissen- 
sion between them and the Qadianis had 
reached an acute stage. The Ahrars 
obtained permission from one Ishar Singh, 
a resident of Qadian, to hold it on land 
in his possession, but the Qadianis pre- 
by building a wall on the 

i round the site. Unable to 
r site in Qadian, the Ahrars 
r the conference to be held on 



^ edlc High School Premises in Pajada a 

village a mile from Qadian. Here ’ 


the 


conference began on 2l8t October 1934 

Ullah Shah Bukhari, the president, ad 
dressed an audience of many tbousande 
for fi ve hours. For making this speech 
which was a bitter attack in scurrilous 

language upon the Qadianis. their leaders 

and their religion, Sayyed Atta Ullah 
Shah was prosecuted under S. 153.A, I.p. 
C. At his trial he pleaded that his 
speech had been wrongly reported and 
that his intention had been to spread the 
true religion of Islam. 

It was pleaded by bis counsel that bis 
object was to put an end to a reign o' 
terror prevailing in Qadian, where all 
sorts of crimes were being committed 
and where an independent administra- 
tiou had been set up by the Mirzais, who 
had their own Courts of justice. Much 
evidence was produced to prove the 
truth of this assertion as well as evidence 
to show that Mirza Ghulam .\hmad bad 
used abusive language towards those wbo 
combated bis doctrines, Mirza Bashir-ud- 
Din Mahmud was called as a defence 
witness and subjected to a lengthy exa- 
mination. -A mass of wholly irrelevant 
evidence relating to the tenets of the two 
religions was brought on to the record, 
and in the pretence of a plea of justifica- 
tion. the attack upon the Qadianis and 
their religion was continued in Court. 
S. .Atta Ullah Shah was convicted and 
sentenced to six months' rigorous impri- 
sonment. He appealed. The learned Sea- 
sioDS Judge, Gurdaspur, found it proved 
that S. Atta Ullah Shah’s intention bad 
been to criticise the Mirza Sahib and bis 
followers and also to rouse his hearers 
to take action against the Qadianis and 
redress their own wrongs, bat that be 
had "said things which could have no 
other eCfect but to rouse hatred of the 
Ahmadis in the minds of his boarers, 
that “the professions of peace in bis 
speech alternated with abuse and wit o' 
a very low order, wbichcould onlyinflo®® 
the audience to hate the Ahmadis, and 
that he had gone beyond the bounds o 
legitimate criticism and was therefore 
liable under the law. It is to be presum- 
ed that he found that the explanation M 
S. 153.A, had no application. At the 
same time, he found that the speech co^ 
tained passages “which might be 
very jnst criticism of tbo doings of 
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Mirza.” He maiotaioed the coorictioD 
bat, to quote his judgment, 
takiDg into account the conditions obtainiug in 
Qidian and tho extremo resantment which tho 
millioDs ci Muhammadans ot India experienced 
on beiug called unbelievers and swines and 
their women being compared to bitches, 

be cousidered that tbeoffeoce committed 
was merely technical and reduced the 
sentence to imprisonment for the day. 
In the course of his judgment the learned 
Judge referred to a uumber of incidents 
in Qadian about which evidence bad been 
produced in defence to prove the truth of 
the allegations in the speech about the 
state of affairs in that placo and made 
observations derogatory to the Ehalifa 
and his followers and coodemuing the 
behaviour of the Government authorities. 
He delivered judgment on 6th June 1935. 
The Crown did not apply for an enhance- 
ment of the sentence, a course which 
would have laid the Sessions Judge's 
judgment open to revision from all points 
of view, but, on 9tb August, the Govern- 
ment Advocate presented the petition 
No. 182 aslfing this Court, in exercise of 
its powers under S. 561-A, Criminal P. C., 
to expnnge certain of these observations 
from the judgment on the ground that 
they were not based on eyidcoce, were 
without foundation and were untrue 
in fact, and cast a serious reflection 
upon Government. The petition also 
prayed that : 

in any case, if necessary, the case be remitted 

for further enquiry so as to afford an oppor- 
tanity to Governmont to show that tho remarks 

Sessions Judge were without 
fouudaiioD and aubstauco. 

A month later, Captain Mirza Sharif 

Ahmad, brother of Mirza Bashir-ud-Din 

Mahmud, submitted the petition No 225 

asking for a large portion of the juda- 

ment to be expunged on the ground that 

the retention of it would be an abuse of 

the process of the law. and a denial of 

justice to the petitioner, who was not a 

party to the case and was not in a posi 

tion to produce evidence to rebut that 

put forward by Sayyed Atta Ullah Shah 
m defence. The petition No. 182 was 
accompanied by an aflSdavit by the Chief 

denying tho 

troth of the observations of the Sessions 
JMge and stating the true facts. The 
af ftS No. 225 was also accompanied by 
an affidavit by the petitioner disputing 

observations ob! 
jeoted to and describing the jndgmenb as 
more offensive than the speech for which 


Sayyed Atta Ullah Sbah was prosecuted. 
The Crown had given notice to Sayyed 
Atta Ullah Shah of its petition and as 
some of the passages sought to be ex- 
punged put forward grounds for the leni- 
ency with which he had been treated, 
his counsel was permitted to reply to the 
arguments addressed to me in support of 
both petitions. That a High Court has 
au inherent power to expunge a portion 
of a judgment by an inferior Court is now. 
beyond dispute and this power has been 
frequently exercised by this Court, since 
S. 56l.Awa9 inserted in the Criminal 
Procedure Code in 1923. The power is 
unbounded by the law, which expressly 
gives the Court authority to make i 
such orders as may be necassarv to prevent 
abuse of the process of any Court 'or otherwise 
to secure the ends of justice. 

Oa the other hand, this jurisdictioD 
has always been regarded by the High 
Courts as one of an extraordinary char- 
acter to be exercised with care and cau-i 
tion in exceptional cases, because, as was' 
by Tek Chand. J.. in 9 Lab, 
269 (IJ, It is of the utmost importance to' 
the administration of justice that Courts 
should be allowed to perform their func-' 
tions freely and fearlessly and without! 
undue interference by this Court, and be-' 
cause, in weighing evidence and in arriv. 
ing at conclusions on questions of faot 
lower Courts have often to make remarks 
which reflect adversely on the character 
of witnesses. The judgments in 5 Lab 
476 (2) and 6 Lab 166 (3) and In the 
matter of Daly (f). to which reference has 
been made above, indicate the principles 
upon which this Court has acted in ex. 

objectionable passages. In 5 
Lah 476 (2) a Sessions Judge had ob- 

served m his judgment that a witness, a 

police officer, had been guilty of perjury 

upon a police 
properly upon the 
passage con- 
Pforde. J.. ob- 

P to test 

evidence in Court by material which has 

legal evidence, 
and that if the Judge oonsidered that the 
witness had hed, he should have asked 
bim for an explanation before oh aroing 

1. In the matter of Daly, 1928 Lab 740=i0(l 

T; Emperor, 1925 Lah 892*89 
I 0 370^26 Gr L J 1826=6 Lah 166 
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him with the crime of perjury. In 6 Lih 
166 (3), which was also decided by 
Fforde, J., a passage in the judgmeot of 
a Magistrate was expuoged oq the grounds 
that it would be a denial o' 'ustice to 
allow the reflections made upon the 
character of a person to stand where the 
person is neither a witness nor a party 
to the proceedings, and has had no 
opportunity of being beard, and where 
the reflections are based upon no legal 
evidence. In 9 Lah 269 (l), a Magistrate 
had remarked in bis judgment that he 
was convinced that Daly and other clerks 
employed with him bad been sharing 
misappropriated money and that Daly 
had been neglecting his duties in a reck- 
less manner. Daly had been in the wit- 
ness box and cross-examined at great 
length and no questions bad been put to 
him by either counsel or by the Court 
from which it could be inferred that be 
was privy to the offence for which the 
accused was being tried. The learned 
Judge found that there was no justiflea- 
tion for holding that Daly bad shared 
the money with the accased and other 
clerks, and be expunged the remarks to 
this efl'ect. He found on the other hand 
that there was evidence from which the 
inference that Daly was grossly negligent 
in the discharge of his duties could have 
been drawn, and he declined to expunge 
the Magistrate's remark about his care- 
lessuess, observing that he could only 
order its expunction if he came to the 
conclusion that it was wholly unwarrant- 
ed by the record, which he was unable 
to do. 

A similar view was expressed by Sulai- 
man, J., in 49 All 254 (4), in ordering 
certain objectionable words to be ex- 
punged from the judgment of a Sessions 
Judge. While observing that he saw no 
reason why the inherent power possessed 
by the High Court, emphasized by 
S. 561-A, should not comprise a power to 
order a deletion of passages which are 
either irrelevant or inadmissible, and 
which adversely affect the character of 
persons before the Court, the learned 
Judge went on to add that such jurisdic- 
tion can be exercised only when there is 
no foundation whatsoever for the remark 
objected to, and not where it is a matter 
of inference from evidence. The ques- 


i Panebanaa v. Upendra Nath. 1927 All 193— 
' 98 I C 719=49 All 254=27 Cr L J 1407=25 
A L J 100. 
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tion wbat principles should be applied in 
dealing with an application by a witne^ 
to have certain remarks against hia 
character made by a Sessions Jud<’e ex 
puoged from the judgment was discussed 
by a Division Bench of the Sind Judicial 
Commissioner's Coart in Ud I C 747 ( 5 ) 
The application had been made by s 
Deputy Superintendent of Police. Tbe 
conclusions arrived at by the Bench were 
expressed as follows: 

Obviously if an unjustifiable attack bo 
on a person who has had noopportunity ol bei&f 
heard in his own defence, and the remark u 
irrelevant and separable, it can and should U 
expunged, especially if he is neither a party &gr 
a witness. But it is not so easy to expunge 
remarks which though unjustified are reUraat. 
and wc do not think that it is possible to delete 
them unless they are separable, that is to uy 
if they form an integral part of the argumeat. 
A Judge or Magistrate is bound to record reasoni 
for his decision, and even in the interests of jus- 
tice we cannot delete those reasons and leare 
the decisions without its reasoned basis. We 
must operate, but we must not kill the patient . . . 
The prosecution sought to prove a confession mi 
the production of property, and if that evidence 
had been accepted the Coart was bound to 
convict. The learned Sessions Judge refused to 
believe tbe Zamindar who swore to the con* 
fession, and gave bis reasons. But tbe Zimin* 
dar*a word was confirmed by that of the Deputy 
Superintendent of Police who bad heard the 
confession and seen tbe productioo. Logically 
then the Sessions Judge was bound to express 
his opinion of the Deputy Saperiotendent oi 
Police, and be did so. We do not agree with hii 
view, but since we cannot say that the remicki 
were irrelevant or expunge the passage without 
ruining the argument, ’we cannot legitunaUlj 
interfere ... We think we are justified inlaki^oi 
the view which we have indicated above thit 
passages must only be deleted if they are urew- 
vant and do not form an integral part of tM 
judgment. , 

In dismissing the application 
learned Judges expressed tbe opinion thB| 
the remarks made against the apphoan 
were wholly unjustifled. In 1923 anotbflr 
Division .Bench of the Sind Court, in dis- 
missing a similar application, allowed 
judgment to stand subject to the 
meat that, in its opinion, the stricturw 
made in the passage objected to exc® 
anything which had been justified by 
record and ought not to have been m 

until an explanation of ‘ 

versely affected bad first been b»ra. 

The learned Judges also 
tbe learned Additional Sessions W 
had permitted himself to use s | 
which was injudicious and unca 

6. Muhammad Hussain 0 747=^ 

Sind 213=1929 Ct C 637=118 1^^'* 

Cr L J 970=23 SLR 432. 
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1933 Sind 91 (6). These judgments are 
ample authority /or holding that it is the 
duty of the High Courts in order to pre- 
vent abuse of the process of the Courts 
and secure the ends of justicsp to delete 
passages commeotiog adversely upon a 
person \vho is not a party to the proceed- 
ings and has not bad a fair opportunity 
'of being heard, and also to delete such 
passages when they are based upon no 
evidence or evidence not properly upon 
the record. But with due respect to the 
learned Judges whose judgments indicate 
that the power to expunge is limited to 
each cases, and while agreeing again with 
due respect, with the view expressed by 
Ferrers, J. C., in the case last cited, that 
it is desirable that a judgment once 
delivered should remain in the shape in 
which it was originally published, and 
averse as I am from extending in prac- 
jtice the exercise of our peculiar power be- 
:yoQd the limits adopted hitherto, I must 
say that there appears to me no good rea- 
son why it should not be used to delete 
passages which, though based on evidence, 
damage the character of a person, are 
wholly irrelevant to any point in issue 
and which, a Court has uunecessarily gone 
out of its way to inclnde in a judgment. 
Further, I have no doubt at all that 
where its notice has been drawn to a 
judgment which appears to it to becouch. 
od in language injudicious and uncalled 
tor, this Court can and ought to express 
its opinion in the matter whether any 
passage is or is not ultimately expunged. 

The language of the judgment in the 
present case is in some places such as 
must tend to raise a doubt whether the 
reamed Judge approached the case from 
a perfectly fair point of view. Much of 
It IS exaggerated. This is clear from some 
•of the passages to which objection has 
^been taken. As an instance, he describes 
the Qadiani creed in the beginning of the 
judgment, where it sets forth some facts 
which in the opinion of the Judge have a 
bearing on the points at issue as 'new 

wngled’. The merits or demerits of the 

'Qadiani beliefs were not andoould not in 
ibis case be a matter for the Court’s con. 
sideration. This is unfortunate, and the 
more to be regretted because the ciroum. 
-stances of the time (and this is a matter 
of common knowledge) are such as to 
fnecassitate especial care that, in cases 
iwhiob ha ve assume d a communal asoeot. 
Tejumaiv. Emperor, 1983 Sind 91=2? SLRSo" 
1936 L/65 4 66 


the proceedings in Courts and the Ian. 
guage of their judgments should not 
themselves promote the feelings of enmity, 
the promotion of which by others it is 
their duty to punishuoder the law. Icocne 
now to deal with the passages which the 
Court has been asked to expunge. I take 
first the petition submitted by the learned 
Govt. Advocate. After referring to the 
death of one Md. Amin, whowaskilled in 
an affrayioQadian, the judgment proceeds: 

A report was made to the police but no action 
whatever was taken. It is idle to argue that 
the murderer was acting in self'dafcoce for this 
is a matter which can only he determined bv 
the trial Court. Chaudhri Fateh Muhammad 
has, curiously enough, admitted in Court on 
solemn affirmation that he killed Muhammad 
Amin. The police, however, could not take anv 
action in the matter and itis suggested that so 
great is the power of the Mirza that no wit- 
nesses dared come forward and stato the truth. 


— UlOU IQ ^ UgQC 

with Fateh Muhammad (D. W. 21) the 
President of the Sadar Anjuman Ahmadia 
in Qadian is in evidence. According to 
Fateh Muhammad, Muhammad Amin had 
made a murderous attack upon him, that 
is to say, he was killed while Fateh Muham- 
mad wasdefending himself. It appears that 
the learned Sessions Judge has based his 
observation that no action whatever was 
taken solely on the fact that Fateh Muham- 
mad was nob sent for trial. Now, there 
is no evidence that no action was taken. 
It is possible, as the learned Judge has 
himself suggested, that this was because 
witnesses were afraid of the power of the 
Mirza. In any case the fact that there 
was no prosecution in Court is not eviJ 
denoe that no action whatever was taken 
The police officer whose duty it was to 
. _ the case was not, it seems, 

examined. The executive authorities 
were not on trial and there was no reason 
why they should in this case call evi- 
dence to show that investigation was 
made, unaware as they wore of the infer- 
enoe which the appellate Court was going 
to draw from Fateh Muhammad’s evU 

Secretary’s affidavit 
Bhows that it is untrue that no action 
was taken by the local authorities at 
GurdMpur in connexion with Muhammad 
Amin 8 death. There being no evidence 
to support it, the remark that no action 
whatever was taken might properly be 
deleted. The removal of these words will 
however mutilate the judgment so as to 
render meaningless the rest of the pas 
sage which I am asked to expunge but 
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for the expunging of which there is no 
good reason apparent. I therefore leave 
the passage in the judgment with these 
comments which I have no doubt will 
satisfy the learned Government .\dvocate. 
The next passage to which the petition 
relates runs as follows (the learned Ses- 
sions Judge is referring to the state of 
affairs in Qadian) : 

The aulborities appear to have been aficcted 
bv au extraordinary dcRres of paralysis and the 
supreme authority of the Mir/.a in matters 
secular as well as religious was never questioned. 
Complaints were on diOerent occasions made to 
the local ofBcials but no redress was forth* 
coming. There are on record one or two such 
complaints, but it is needless to refer to their 
contents and it is sufficient for the purposes of 
this case to state that definite allegations of 
tyranny prevailing in Qadian were made and 
no notice appears to have been taken of them. 

These remarks the learned Sessions 
Judge based upon evidence that criminal 
and civil cases were tried by Courts con- 
stituted by the Qadiani community in 
Qadian, the procedure of which Courts 
was based on that followed by British 
Indian Courts, that Qadiani volunteer 
corps had been organised, and upon the 
absence of evidence that notice of com- 
plaints against the Qadianis was taken 
by the authorities. Here again it is con- 
tended by the learned Government Ad- 
vocate that the remarks throwing dis. 
credit on the executive authorities are 
not only baseless, but that such evidence 
as is on the record relating to their 
behaviour proves that action was taken 
when cognizable cases were reported. 
The Chief Secretary’s affidavit is to the 
effect that complaints and allegations 
have always been made the subject of 
enquiry, and Government have constantly 
endeavoured to enforce the law with- 
out fear or favour, that on receipt of in- 
formation that so called Courts had been 
set up in Qadian by the Ahmadi com- 
munity, they had the legal position ex- 
amined, that they were advised that the 
proceedings in criminal cases were not 
open to legal objection so long as they 
related to the settlement of cognizable 
and compoundable cases by consent of 
the parties, and that, so far as civil cases 
were concerned, they were not open to 
legal objection so long as the reference 
to the Court was by consent of the 
parties and of the nature of arbitration. 
Government caused the Ahmadiya corn* 
munity to be informed that the proceed- 
ings would be open to legal objection 
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if they referred to cognizable criminal 
cases, or if the so-called criminal Courts 
assumed powers of inflicting punishment 
which would bring them within the mis. 
chief of the law, and it was also made 
clear to them that any complaint that 
any of the so-called Courts bad come 
within the mischief of the law would be 
fully investigated. The community was 
also advised that these so called Courts 
should not use summonses or other 
forms which closely resembled those in 
use in Government Courts. The affida- 
vit also states that the Government bad 
examined the legal position in respect of 
the volunteer corps. They had informed 
the .\hmadi community that so long as 
the volunteers did not transgress the 
law. Government did not propose to 


take any action, but that action under 
the CriminalLaw Amendment Act, 1908, 
would be taken if the activities of the 
volunteers brought them within the scope 
of the Act. After an enquiry which 
resulted in satisfying Government that 
musketry practice did not take place. 
Government saw no reason to take action 
either under the Criminal Law Amend- 
ment Act, in regard to the volunteers or 
under the Arms Act in regard to muske. 
try practice. 

There is evidence to show that the 
Qadiani community is organised in vari- 
ous departments, or Nazarats, with estab- 
lishments of their own, record-keepers, 
copyists, etc. These departments are all 
controlled by the Sadar Anjuman of 
which Fateh Mubammed (D. W. 21) is 
the President. It is also proved by the 
evidence that there were Courts, crimi- 
nal and civil, functioning in Qadian; 
which dealt with non-cognizable crimi- 
nal cases and civil disputes between 
members of the Qadiani community, and 
that these Courts inflicted punishment 
and passed and executed decrees. Bat 
there is no evidence that anynon-Qadwni 
was forced to submit to their jurisdiO’- 
tion, no evidence that the supreme autho- 
rity of the Mirza, secular as well as 
religious, was never questioned and no 
evidence that any illegal act was done 
by any of them which was brought «o 
the notice of the Government, or that 
Government had shut its eyes to this state 
of affairs in Qadian. and had abstained 
from taking proper action ^ben this w 
necessary. It is proved that there w^^ 


m 


Qadian a volunteer corps, organised on 
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the lioes of the Boy Scout Movement, 
armed with lathis and numbering, accord* 
ing to a defence witness, thirty or thirty, 
five boys and men, that there were con- 
gregatioDS of this body in 1932 and 1933 
and that they were drilled as if they were 
armed with bayonets. One defence wit- 
ness said he had seen them armed with 
spears. But there is no evidence that 
this force was used in any criminal ac- 
tivity or was such as to lay open to doubt 
the power of the authorities to enforce 
the law of British India in Qadin. The 
evidence is that the main object of the 
corps was to help in the arrangements in 
connection with meetings, etc. 

As regards the categorical statement 
that definite allegations of tyranny pre- 
vailing in Qadian were made and no 
notice was taken of them, learned counsel 
for the respondent has contended that 
there is evidence of four instances (and 
he confesses that he can point to no 
other instances) in which complaints 
made to the authorities passed unheeded. 
These are (l) the case of Ishar Singh (E. 
W. 4), (2) the case of Mebar Din (D. W. 
52), (3) a report of Slst March 1930 (D. 
W. 55/3) by Abdul Karim and (4) a com- 
plaint sent to the Deputy Commissioner 
by Abdul Karim (D. Z. /32). (l) This 
Ishar Singh is the man who had offered 
his land for the purpose of the conference. 
There is reliable evidence that the wall 
built round it was upon gorab deh land, 
which belongs to the Mirza Sahib’s 
family. Ishar Singh says be was threat- 
ened with expulsion and death by the 
Cjadianis. He did nob himself report the 
matter at the thana but sent bis nephew 
and another man to do this. It is nob 
proved that a report was made or that 
any cognizable offence was reported or 
that any accused was named or that the 
police took no action. Ishar Singh’s evi 
dence does not show therefore that tyranny 
was reported and overlooked. (2) Mehar 
Dm s evidence shows that he was able to 
obtain a decree in the Government Civil 
Court (Senior Subordinate Judge) against 
the present Khalifa in 1923. He says he 
was attacked by some of the Ahmadiyaa 
m 1925. His assailants were ohalianed 
and convicted. In 1930 he was turned 
out of Qadiap by the Qadianis and his 
wife and children were beaten. He re 

Superintendent 

t action was taken. He 

n to Batala. Four months later he 


learnt that his shop bad been burnt but 
he does not know who burnt it. Here- 
turned to Qadian, where he still resides. 
He lodged no complaint in Court aod 
apparently none at the thana. It is not 
in evidence that any cognizable offence 
had been committed or that any offender 
was named. 

On the other hand his evidence itself 
shows that the police gave him protec- 
tion and actually accompanied him 
from Qadian to Batala. All this evi- 
dence affords no ground for the learned 
Judge’s strictures. (3) The report of 
3l3t March 1930 was made by Abdul 
Karim who figures prominently in the 
defence story. His evidence shows that 
he bad instituted a complaint against 
Mohammad Amin and the present 
Khalifa and the former was convicted by 
the Government Court. .Another com. 
plaint was dismissed. In March 1930 ho 
learnt that the Qadianis were about to 
burn bis house and he and the other in- 
mates would be killed. He left the house 
and took refuge in a Sikh boardinghouse. 
Next morning the police escorted him to 
Gurdaspur where be saw the Superinten. 
dent of Police. He then made the report 
of Slab March 1930. A few days later ho 
heard that the house had been set on 
fire. On 23rd April he was returning 
to Batala from Gurdaspur (where be was 
being tried for an offence under S. 153.A, 
I. P. 0.) when a murderous attack was 
made on him by one Mohammad Ali 
Mohammad Ali wounded him, but killed 
another man, was tried for murder 
sentenced to death and hanged. It is nob 
obvious what action ought to have been 

0° the complaint 
of 3l8t March 1930. The complaint indi- 
cates no cognizable offence, no particular 
action was asked for nor protection. Bub 

AhJn/V''-'*®^®® police g'^va 

fhafe P'o^ectioD. and evidence 

fife tfie 

police extinguished the fire and started 

that below, mentions 

nf flf ® bouse. No paralysis 

of the authorities is disclosed here. 

A complaint mentioned was 
also made by Abdul Karim. It was sent 
from Batala after he had left Qadian and 
before he was injured by Mohammad Ali 
in lb he complained that two of his 
servants had been beaten, that obscene 
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pictures had been posted in the ofQce of taken by the Deputy Commissioner 
the Mubahala (a paper started by Abdul whom D. Z/32 was addressed ThisTei^ 
Karim m 1928, which published articles so the Sessions Judge ou»ht not tn h 

abusing the Mirza Sahib, the Qadiaois, denounced the authoriti67(who^^^^ 

and their religion), that filthy writings on their trial), as he has done withoSt 
had been made on the walls of his house, giving them an opportunity of ’rebuttinc 
that armed Qadianis had started hover- the evidence given by witnesses called in 
lug round bis house, threatening him defence. Such procedure is not fair 
with murder and that the Inspector of Having said this much, I do not think it 
Police had proved by his conduct that he necessary to delete tliis passage It is 
was not prepared to take action against the true that the learned Judge has gone out 
Qadiau Caliph who, on 28th March, had of his way to comment adversely upon 
delivered a provocative address and tried a party not before the Court and that 

his utmost to incite his followers to kill when the evidence is examined it is found 

him. The petition goes on to mention wholly insufficient to warrant these com- 
that the police were investigating a case ments. But the facts inferred by the 
in which Qadianis had beaten the Editor Judge are the grounds for his conclusion 
of the Mubahala. Then it states that that the accused should be leniently 
the police constable posted at Abdul treated and are important portions of his 
Karim's house bad been withdrawn. On judgment. 

complaining at the thana, the petition Although I am unable to see bow the 
proceeds to say, Abdul Karim was ordered setting up of tribunals by the Qadianis 
to stop publication of the 'Mubahala.' to decide their own disputes, or the orga- 
That night Abdul Karim heard of the nisation of a volunteer corps for their 
danger to his life and left his bouse. He own legal purposes could possibly be re- 
gave information at the tbana and the garded as mitigating the offence in this 
officer in charge put a guard upon his case, it cannot I think be said that evi- 
house. The petition next states that the denco to prove that the authorities were 
interview with the Superintendent of lax and allowed the Qadianis to persecute 
Police at Gurdaspur showed that he was the people of their town in various ways 


inclined to help and favour the Qadiaois. 
The Superintendent of Police told Abdul 
Karim to stop the publication of the 
Mubahala, adding that if be did not do 
BO he was likely to be killed and that be 
himself was powerless. After that the 
house bad been set on fire and the 
Qadianis were daily passing resolutions 
timt he should be killed. 

This petition, it is to be noted, was 
submitted when action to launch a 
prosecution against Abdul Karim himself 
under S. 153-A, I. P. C., bad been taken 
and warrants had been issued against him 
and his father, his brother and the 
Editor of the Mubahala. It is in evi- 
dence that Abdul Karim’s house was 
upon a site claimed as their own property 
by the Qadiani family. Assuming that 
the local police were not doing their duty 
properly the evidence of the facts alleged 
is not evidence from which the inferences 
made by the learned Judge that the autho- 
rities appear to have been paralysed, that 
no redi-ess for injury could be bad, and 
that no notice appears to have been 
taken of definite allegations of tyranny 
prevailing in Qadian, could be drawn. 
Tliore is no evidence that no action was 


would not in such a case be irrelevant. 
The passage illustrates the attitude in 
which the learned Sessions Judge appears 
to have approached the case, and au exa- 
minatioD of tbe record does not diminish 
the doubt which tbe language of mauy 
other parts of the judgment also must 
tend to raise whether the evidence has 
been properly weighed. No individual 
however, has been singled out for censure 
and it is difficult to believe that such a 
judgment could in fact injure the autho- 
rities to any appreciable extent. For 


these reasons I do not think it necessary 
to expunge this passage. The third and 
last passage which the Government Ad- 
vocate wishes to have expunged are the 
words at tbe end of tbe judgment : The 
offence is a technical one.” The correct- 
ness of the opinion of the Sessions Judge 
as to the degree of Sayed Ata Blla 
Shah's culpability is not open to reconsi- 


deration. 


It is true that the passage is not con- 
sistent with other parts of tbe judgmen 
but this fact is no good reason for AT 
ing it to be expunged. I do not ^bm * 
necessary to remit the case for 
enquiry as asked for in the petition. 
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Chief Secretary's afijdavit rebuts the ud- 
foQDded iofereuce drawn in the judgment 
and further proceedings are not likely to 
prevent mere abuse of the process of the 
Courts. I pass now to the petition pre- 
sented by Captain Mir;ta Sharif Ahmad. 
The petitioner asks for the removal on 
various grounds of no less than eighteen 
passages. I see no justidoatioo for the de- 
letion of the first three passages, referred 
to as A, B and C in the petition, which 
appear to be simple statements of facts 
historical and proved, The fourth passage 
(D) runs as follows: 

There was aaturally some opposition and the 
majority of Mahomcdaos resented the arroga* 
tion of religious supremacy by the Abmadi 
founder, Non 'l»el levers in the new-fangled 
religion vehemently repelled the accosation of 
kftfar which was bestowed on them by the 
Mir^a. The Qadianis, however remained heed* 
less to these foreign crilicisnis and secure in 
the local safety of their homo town, flourished 
as well as they could in the circumstance. This 
comparative security of their position gave birth 
to pride amounting almost to arrogance on the 
part of the Qadiauis. 

In order to enforce their argument and fur* 
tiller their cause they called into play weapons 
which would ordinarily be termed highly uo- 
doeirahU, They not only intimidated the per* 
SODS who refused to como within their fold 
with boycott and excommunication and occa- 
sionally threats of somethiog worse, but they 
frequently fortified the process of proselytlzioj? 
by actually carrying out these threats. A 
yolunloor corps was established in Qadian with 
the object probably of giving sanction to their 
decrees. 

^ord '‘arrogafcion*’ in 
the first sentence is consonant with the 
language throughout the judgment, but 
there 13 no strong ground for removing 
It. In the second sentence the word 
usw.fangled’ is objectionable. It is 
calculated to oflfend the followers of the 
Qadiani religion although possibly the 
learned Judge did not intend tobede 
risive when he used it. As alreadynotioed 
the merits of the Qadiani or any other 
religion were not before the Court and 
were wholly irrelevant matters for the 
purpose of the trial. All revealed reli. 
giona must be _at one time new. I cut 
out the word new-fangled’. The next 
words objected to before me are' 

P«i«on gave 

This statement is based on the evidence 

fbSnS. documentary, and 

t^hough the language might well have 
been more moderate and the whole sen 
tence is unnecessary I cannot see proper 


grounds for deleting these words. In the 
behaviour of the Qadianis about which 
evidence has been given the learned Ses. 
sions Judge has found reasons for miti- 
gating the sentence he has imposed. bo- 
ther ho was right or wrong in this deci- 
sion is a question which cannot bo raised 
in a petition of this kind. The levirned 
Judge had authority in at least one judg- 
ment of this Court, 7 Lah 15 (7), for tho 
proposition that it is open to a person 
accused of an offence under S. 153-A, I, 
P. C,. to ple.ad the truth of the state- 
ments, for making which he is prosecuted, 
for the purpose of showing his real in- 
tention in making them, and in support 
of a plea for mitigation of sentence. The 
explanation to S. 153-A itself appears to 
predicate this, and no authority has been 
cited for the view that evidence of the 
truth of the offending words is not a re- 
levant matter for the purpose of a trial 
under that section. I am not, therefore, 
prepared to say here that the trial Magis- 
trate was wrong in allowing the produc- 
tion of evidence to prove the truth of the 
assertions made by the respondent in his 
speech, and that therefore any inference 
by the learned Sessions Judge drawn 
from this evidence must be regarded as 
irrelevant. On the other hand there can 
be no doubt that to make such evidence 
relevant there must be some proximate 
relationship between the fact urged in 
support of the plea and the action for 
which the accused has been prosecuted. 

If evidence is put forward to prove 
some fact wholly unrelated to the cir- 
cumstances of tho alleged offence, which, 
jf proved, could nob show that the action 
of the accused was honest, or that he 
had provocation or some other excuse for 
his action, then that evidence would cer. 
tainly be irrelevant, and the retention in 
a judgment of remarks based on it may, 

If they adversely affect a person, or are 
otherwise offensive or unnecessarv, bo 
such an abuse of the process of the law 
as to warrant their being expunged. I 
come to the words: 

fhi? enforce thoic arRumeot atid fur- 

wwi** cause they callod Into play weapous 

^ ‘ocmed highly uude- 
wKVn ootonly intimidated the person 

within their told with 
wycott and excommunication and oocnsionallv 

‘•‘’y frequently 

lOrufled the process of proBolytizing by actually 

’’’ 1^26 Lah 195=:03 I Q 
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carrymg out these threats. A volunteer corps 
was ostablishol in Qadian with the object 
probably of giving sanction to their decrees. 

This is not altogether an accurate des- 
cription of the evidence. There is no 
evidence that the Qadianis intimidated 
persons who refused to come within their 
fold other than persons belonging to their 
community who had left it or bad quar- 
relled with them. There is ample evi. 
dence, of which there is corroboration in 
the statement of the Mirza Sahib him- 
self, that persons who bad become ob- 
noxious to the community were excom- 
municated or forced by social pressure to 
leave Qadian, though there is very little 
to indicate that this pressure was brought 
to bear illegally. So far as "threats of 
something worse' are concerned there is 
the evidence of Abdul Karim that he was 
threatened with death. The learned 
Sessions Judge has believed this. I have 
already referred to the evidence about 
the volunteer corps. There was a corps, 
but there is no evidence that it was ille- 
gally employed, and there is no basis for 
the remark that it was established pro- 
bably to give sanction to the decrees of 
the community. I do not think it neces- 
sary to expunge this passage. The fifth 
and sixth passages (E and F) contain 
remarks based upon evidence. It is 
proved, as I have already noted, that the 
Qadiani Courts dealt with criminal and 
civil cases, awarded punishments and 
passed and executed decrees; hut it is not 
proved that they did so illegally or that 
they dealt with disputes between others 
than Qadianis. It is difficult to under- 
stand why the learned Sessions Judge 
has found in these facts ground for miti- 
gating the punishment in this case. He 
has, however, done so and that ends this 
particular matter. There is no proper 
ground for deleting the passages F-1 and 
F-2. The passage G is as follows: 

Bbagat Singb, D. W. 40» stated that be was 
assaulted hj tbe Mirzais. Ooe Sbab Gbarib 
was beaten by tbe Qadianis. and \rboD be tried 
to start a cage Dobodj came forward to give 
evideuce oq bis behalf. 

It is cooteoded that tbe learned Ses* 
eioDS Judge has wrongly attributed the 
acts of individuals to the whole commu- 
nity aud that the evidence does not bear 
out the statement about Gbarib Shab. 
The evidence of Bbagat Singh is that be 
was beaten by an Abmadia missionary 
and others after an altercation with an 
Abmadiya mubbaligb. It is of course 
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possible that he was beaten with good 
reason. As regards Gbarib Shah the 
evidence is that he was a missionary of 
the Ahrars and was beaten by the 
Abmadis (Feroz Din. Head Constable. 
Qadian, P. W. 6), and was threatened 
with beating by fifty or sixty Ahmadis. 
I can find no evidence that no one came 
forward to give evidence for him. There 
is. however, no good reason for deleting 
this passage which injures no one now. 
The next passage objected to (G. Ij is: 

Decrees of Court are enforced and there U 
ODO iDstance of a decree for the sale of a bouse 
haying been executed. Priyately stamped paper 
is manufactured, sold and used for petitions to 
the Mirza. 

There is evidence that a house was 
sold after a decree bad been given, 
though it is not clear that the sale was 
enforced. Privately stamped paper 
was manufactured (but this has been 
discontinued). Tbe contention of the 
petitioner is that the stamped paper 
was for petitions to be presented to 
the President of the Local Anjuman 
and not to the Mirza Sahib. Tbe 
Mirza Sahib was tbe final Court of 
appeal in some cases and I see no reason 
for deleting these words. The next two 
passages (H and 1} which tbe Court is 
asked to expunge run as follows : 

(H) Thou we have tbo most serious case of 
Abdul Karim whose story is a veritable tale of 
woe. This man embraced tbo Abmadiya rell* 
gioD and went to Qadian. There, however, be 
became a prey to religious doubts and renounced 
the Abmadiya faith. Then bis persecution 
started. He began to edit a paper called 
Mubabila wbicb aimed at criticising tbe cult 
of the Abmadiya community. Tbo Mirza in a 
speech reported in Exhibit D. Z. 89 prophesied 
and compassed the death of the publishers of 
the Mubabila. This speech made reference to 
the people who wore ready to kill for tbe sake 
of their religion. A murderous attack was made 
on Abdul Karim soon after this, but be escaped. 

(I) Tbe death sentence was in fact carried outi 

and after bis execution the dead body was 
brought to Qadian and buried in great style m 
what is called tbe Babbhtl Maqbara (the 
heavenly graveyard). The murder was ex- 
tolled and tbe act of the murderer was praisea 
in ‘Alfazar. the organ of tbe Abmadiya com- 
munity. It was given out that the mur e 
was not guilty and that he had escaped 
calumny of death by expiring before * 

God in Ilis justice bad thought fit to takeaway 

. his life before ho underwent the 
hanging. The Mirza, when examined in Ooun 
with respect to this incident, told a . 
tale and stated that the murderer of. Muuam 
mad Hussain was given a decent burial 
bad repented for his ofience and was .. t 
bis sin. Ex. D Z 40, 
and tbe intentions and attitude of the 
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are plaiD from the expression of his views as set 
cut in D Z'40. Incid€iitall 7 the conteDts of 
this document amount to contempt of the 
Lahore High Court. 

Boferenco has already been made to 
Abdul Karim and his story. It is true 
that the story is a tale of wo 0 | but his 
own behaviour seems to have been partly 
the cause of his afflictions. The evidence 
is that he was an Ahmadi and settled in 
*QadiaD in 1914. He renounced the 
Qadiani faith in 1914, and fourteen years 
later started the JIubahila, in which he 
denounced the Qadianis. Conditions in 
-Qadian (which town, as already noted, 
belongs to the Mirza Sahibs family) 
were made so difficult for him that in 
March 1930 he left his house, and after 
spending a night in the shelter of the 
Kbalsa boarding house was escorted by 
the police to Gurdaspur. On 28th March 
J^30 the Khalifa delivered a sermon 
(^3x. D. Z.39) in which, speaking of some 
hypocrites who bad severed themselves 
from the community and were carrying 
on foul propaganda against him' be stated 
that Allah the Most High bad consum* 
mated fcbeir moral death’ and that ‘their 
physical death also will, God willing, 
approach them with heavenly tortures’. 
The sermon was published in the Al- 
Fazal, a Qadiani publication, owned by 
the Sadar Anjuman.i-Qadian, on 1st 
April 1930. On the 23rd April Abdul 
Karim was attacked, as I have mentioned 
above, by Mohammad Ali who killed an- 
other man. Mohammad Hussain, in the 
^gaulb. Mohammad Hussain was Abdul 
surety at the trial in which 
T o accused under S. 153. A, 

X. i, o* 

After Mohammad Ali bad been hanged 
fats body was brought to Qadian and 
honoured by burial in the Bahishti 
Maqbra or Heavenly Graveyard. The 
Mirza Sabib led the funeral prayer and 
preached a sermon (Ex. D. Z. 40) which 
was p.nblished in the ‘Al-Pazal’ of 18th 
July 1931 under the heading, "The Qazi 
Tu murdered any man. Why 

the Qazi Sahib is deserving of praise.” 
Ihe Qazi Sahib was Muhammad Ali 
The sermon did not extol the murder but 
certainly praised Muhammad AH for the 
religious zeal he had displayed in sacri- 
being himself for the sake of truth ("be 

adhered So 

*C ; The sermon at one place referred to 
the judgment of this Court confirming 


the death seutence on Muhammad Ali in 
the following words: 

We are not bound by the judgment of the 
Court. The Court has dooe its work and follow* 
ing its owu opinion has hanged him. But we 
are not bound to take the decision of the Court 
as correct. It based Its decision on its own view* 
points. The Court was not so well acquainted 
with his truthfulness as we are. 

The ‘Al-FazaV of 6th June 1931 bad 
published another Friday sermon (Ex. D. 
Z-52) delivered by one Maulvi Sher Ali 
on 22nd May 1931. The sermon praised 
Muhammad Ali for having stated and 
adhered to the truth at his trial, and so 
having set an example which would en- 
dure until doomsday. It also gave rea. 
sons for believing that he had expired 
before he was actually banged. 1 can see 
DO sufficient reason for expunging the 
whole of these passages H and I. But 
there is no foundation for the statement 
that the Khalifa bad compassed the death 
of the publishers of the Mubahila. For 
the murder of Muhammad HussaiD, 
Muhammad Ali has been hanged. There 
is nothing on the record to show that 
the Khalifa bad been accused of the 
murder or that be had intentionally 
brought about bis death. The murderer 
was a resident of the Frontier Province. 
The Khalifa in the witness box declared 
that the Abmadia community bad no 
hand in the murder of Muhammad Hus- 
sain. The words **and compassed'* con- 
demn the Mirza Sahib without trial. 
These words will be expunged. The pas- 
sage (J) “Muhammad Amin, althoagh he 
was an Ahmady, had incurred the dis- 
pleasure of the Mirza and was therefore 
not a persona grata" is objected to on 
the ground that the evidence shows that 
Muhammad Amin, who had been aQadu 
ani missionary, was dismissed from his 
office (a preacher) not because he bad 
incurred the displeasure of the Mirza 
Sahib, but was dismissed by Fateh 
Muhammad (P. W. 21) as the latter had 
found him to be dishonest. There is no 
direct evidence that Muhammad Amin 
was a person disliked by the Mirza. 
The Mirza Sahib himself was questioned 
about the relations between himself and 
Muhammad Amin but the statement in 
tM judgment objected to is an inference 
which could reasonably be drawn from 
the oircumstances disclosed generally by 
the evidence. The passage must, there, 
fore, stand. The next passage referred to 
m the petition (K) is as follows: 
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After Abdul Karim was turned out of Qadiao 
his house was burnt down. An attempt was 
made to demolish it in a quasi*logal manner by 
obtaining an order from the Small Town Com- 
mittee of Qadian. These regrettable incidents 
point to a state of lawlessness accompanied by 
arson and murder in Qadian. Add to this the 
circumstance that the Mirza of Qadian spoke of 
the millions cf Muhammadans who did not be- 
lieve in bis supremacy in the most abusive 
language. His writings furnish a curious com- 
mentary on the manners and methods of a 
pious high prie'^t who not only claims to be a 
prophet but professes to bo the chosen ore of 
God. the Masih-ul-Saoi (the second Maslha). 

I have already referred to the case of 
Abdul Karim at some length. It is con- 
tooded for the petitioner that these oh* 
servations are not supported by the re- 
cord, are untrue, or a distortion of facts, 
and the truth is that Abdul Karim owned 
no house and was not turned out and 
that action was taken by the Small Town 
Committee in a correct and legal manner 
to have the house demolished because it 
was in a dilapidated ooodition. There is 
no doubt that Abdul Karim left Qadian 
because he was in fear of bis life. It is 
in evidence that when the Small Town 
Committee served him with a notice re- 
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It is Dot shown that in killing Muham 
mad Amin Fateh Muhammad committed 
murder. The murder of Muhammad 
Uussain and the wounding of \bdul 
Karim by Muhammad Ali did not take 
place in Qadian. But I do not think 
that it can be said that there is no evi. 
dence upon the record from which the 
inference, although another Judge might 
not have considered it justified by the 
evidence, could have been drawn. It is 
admitted before me by counsel on both 
sides that there is evidence that in his 
writing the Mirza Sahib Ghulam Ahmad 
did abuse those who differed from his 
religious views and questioned them in 
their writings. But objection is taken to 
the statement that he spoke of the “mil. 
lions of Mahomedans who did nob believe 
in bis suprermacy in the most abusive 
language” because the Mirza Sahib’s at. 
tack was not upon all Mohamedans but 
only upon his particular personal ene. 
mies. It is however undisputed that these 
particular enemies were orthodox Maho- 
medans. On the other hand, what the 
Mirza Sahib said and did thirty, forty or 


garding the dilapidated state of bis bouse, 
he took a photograph of it and submitted 
it with a petition to the Small Town 
Committee, and that ultimately the 
house was not demolished in pursuance 
of the notice. The house was burnt after 
Abdul Karim left Qadian. It was taken 
possession of in 1933 by the petitioner 
Mirza Sharif Ahmad, who is Naib Nazir 
of the Education Department. The 
latter’s explanation as a defence witness 
is that the site was within the limits of 


fifty years ago could not possibly afford 
any provocation for promoting enmity 
between the .‘\hrars and the Qadianis in 
1933, and the evidence on which the 
learned Sessions Judge has based his re- 
mark is therefore not relevant matter. 
The last two sentences in this passage 
are irrelevant, unnecessary and offensive 
and I order them to be deleted. The rest 
of the passage will stand. The next pas. 
sage (L) which it is sought to -have ex- 
punged is as follows : 


the shamilat deh which belonged to the 
proprietors of Qadian by whom Abdul 
Karim’s father had been permitted to 
build upon it. In 1930 Fazal Karim, 
Abdul Karim's father, left the house and 
when Mirza Sharif Ahmad took posses- 
sion of it in 1933, only the material 
and one or two walls were in existence. 
The walls were demolished by Mirza 
Sharif Abmad’sMukhtear and tbesito was 
made over to the local Anjuman. 

From this evidence and the ether evi- 
dence to which I have referred in this 
judgment the learned Sessions Judge has 
drawn the conclusion that a state of 
lawlessness accompanied by arson and 
murder existed in Qadian. The inference 
is perhaps a bold one. Besides Abdul 
Karim’s house one other building is said 
to have been burnt by the Qadianis. 


This step was naturally resented by th® 
Qadianis and they made a bold attempt to stop 
the coulcrence from being held .altogether. The 
.Khrar Conference had acquired the laud of one 
Ishar Singh for the purpose of their meeting. 
The Qadianis took possession of the land ann 
built a wall on it. This deprived the Ahrars of 
the only piece of land in Qadi.an. They were 
therefore forced to convene their meeting at a 
spot about a milo from Qadian. Tbo building 
of the wall shows the bitterness of the feelings 
that obtained between the parties at the time 
and the arrogance of the Ahmadis who i* 
that they wore immune from the lawful con 
sequences of their highhandedness. 

The words of this passage, while they 
indicate clearly the position from 
the learned Sessions Judge chose to 
the case, are Dofc such as can be dele 
on the ground that their retention w 
be an abuse of the process of the cour . 
I have no hesitation in ordering to dw 
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expoDged the nest passage to which the 
petition lelates. TN'hat the founder of the 
Qadiani religion ate and drank could not 
possibly be relevant for the purposes of 
deciding what punishment should be im. 
posed upon the accused in the present 
case. It is unnecessary and offensive and 
should not have found a place in the 
judgment. 

There remains only the passage **N ”, 
in which the learned Sessions Judge has 
given his reasons for bolding that the 
offence of Atta Ullah Shah Bukhari was 
merely technical. Here again the peti- 
tioner's objection is that Mirza Gbulam 
Ahmad S.abib in the writing to which the 
learned Sessions Judge refers was not 
abusing all the Mobamedans of India, but 
merely his own personal and religious 
enemies. \\ hether this objection be well 
founded or not, it is obvious that what 
was said by Mirza Ghulam Ahmad in the 
last century can have no relevancy when 
the matter under consideration is the 
punishment to be imposed on a person 
who_ has been convicted now under 
S. 153. A of promoting feelings of enmity 
or hatred between Qadianis and other 
Mohamedans. I order that the passage 
from the words ‘‘and the extreme resent- 
ment,” to the word "bitches” be expunged 
from the judgment. 

B.D./r.k, Order accordingly. 


A. 1. R. 1936 Lahore 441 

Addison and Abdul Rashid, JJ. 

Commissioner of Income-tax, Punjab 
— Petitioner. 


Civil Ret, No 67 of 1936, Decided or 

24th January 1936. in the matter o 
assessment from order of Commissionei 
of Income-tax, Panjab, Nortb-Wesi 

Octob«19a5 D.'- 2131 

P*'*®"*! decree 
period If 1935-«iH^j accounting 

decree was executed a cat- 

which a 

^tMual decree was obtained in the year 1928 

‘‘y the judgmLt-dS 

to the ySS SaT^T^® ° which wae dismissed 
jcac The decree-holder who was 


assessed to Income-tax -howeJ the of 

persona] decree as bad debt during the poried of 
accounting of 1932-33. The rjuestion as ■ L thee 
debt became a bad debt in the vear 192' in 
the year 1932-33: 

Held: that there was no evidence iL.at :Le 
debt became a bad debt in the year 102 '. Tho 
appeal against the personal decree v;.-.: :till 
pending and was not dismissed till the end of 
1931. The assessce would have been guilty of a 
fraud if be bad attempted to claim it as a lad 
debt earlier than the accounting year l''cC-::i 3 

[P 441 C 2; P ii2 C I] 

J. X. .ioffarwal — for Petitioner. 

Shamair C/mnef— for Opposite Party. 

Order— On 1st April 1935 a Division 
Bench of this Court required the Com- 
missioner of Income tax to state a. case 
and refer the following question for deci- 
sion, namely: 

Whether there was any relevant and 
admissible evidence to support the con- 
clusion that the sum of Rs, 26,721 be- 
came a bad debt in 1929. The facts 
are stated in the order of the Bench and 
in the reference now made by the Com- 
missioner. On 2Dd December 1921, the 
assessee obtained a mortgage deed in his 
favour from Sheikh Siraj Din for rupees 
45,000 advanced as a loan. .A suit was 
instituted in 1924 for the usual mortgage- 
decree which was made on 19th Decern- 
her 1925. The property was sold and a 
balance of Rs. 26,721 remained due. A 
personal decree for the balance was ob- 
tained by the assessee against his debtor 
in 1928 and there was an appeal by the 
debtor to this Court against that decision. 
That appeal was not dismissed till 26th 
November 1931. In the meantime the 
assessee had been trying to e.xecute the 
personal decree he had obtained, although 
the appeal against it was pending. In 
the assessment year 1933-34 he claimed 
the above amount as a bad debt, the 
accounting period being 1932-33. Tho 
Income-tax Officer refused to grant him 
this relief ou the ground that it had be- 

come a bad debt in 1929. The assesseo 
appealed to the .Assistant Commissioner 
^00 held that the debt had not yet bo- 
come bad, as there Nvas still time to pro. 

ceed wth the execution of the personal 

decree. The assessee went up to tho 

OommiBsioner who upheld the original 

order of the Income-tax Officer that the 

debt had become bad in 1929. It is in 

these circumstances that the question 
arose. 

On the record we have no hesitation 
m unding that there is no evidence of any 
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kind that the debt became a had debt in 
1929. The appeal against the personal 
decree was still pending and was not dis- 
missed till the end of 1931. Tlie assessee 
would have been guilty of a fraud if he 
had attempted to claim it as a bad debt 
earlier than the accounting year 1932-33. 
Whether it became a bad debt in that 
year or later remains a question of fact 
to be decided by the Income-tax autho- 
rities. With these remarks we answer 
the question referred in the negative. 
The assessee will have his costs from the 
Commissioner of Income-tax. 

E.D./r.K. Rejerence anttvered. 

A. I. R. 1936 Lahore 442 
Bhide, J. 

Ahdxil Aziz — Defendant — Judgment, 
debtor — Appellant. 

V. 

Axijnman Itndad Bahvii Karza 
Plaintiff — Decree-bolder — Respondent. 

Misc. Second Appeal No. 321 of 1935, 
Decided on 11th December 1935, from 
order of Senior Sub-Judge, Gurdaspur, 
D/. 9th November 1934. 

(a) Jurisdiction — Objection to, cannot be 
taken in appeal or revision — Same principle 
applies to execution proceedings. 

An objection to the jurisdiction of Court can- 
not bo raised in appeal or revision even in res- 
pect of a suit according to S. 11, Suits Valua- 
tion Act, and the same principle will apply to 
execution proceedings. fP 442 C 2] 

(b) Execution — Decree binding — Executing 
Court cannot question validity of decree— 
Court executing award under Co-operative 
Societies Act cannot question validity of 
award. 

An executing Court has no jurisdiction to 
question the validity of the decree sought to be 
executed. The same rule applies to awards under 
the Co-operative Societies -Act. If the award is 
invalid for any defect in procedure a person may 
possibly bo able to get it declared invalid as 
against him by resorting to proper remedies, 
but the point cannot be raised in executing 
Court; 1926 Lah 547, Bef. [P 442C 2; P 443 C 1] 

Jagan Nath Nalhotra — for Appellant. 

Ghulam Rauil—lot Eespoadent. 

Judgment. — An award was made on 
a reference to arbitration under the rules 
framed under the Co-operative Societies 
Act and was presented to the Subordinate 
Judge, 4th Class, Gurdaspur, for enforce- 
ment against the petitioner, Abdul Aziz, 
as a surety for one Abdul Hamid, the 
principal debtor. Abdul Aziz resisted the 
execution, inter alia, on the ground that 
the award was null and void as against 


him as he was not a party to the refer- 
once. The learned Subordinate Judge 
upheld the objection. From this decision 
an appeal was preferred to the Senior 
Subordinate Judge who came to the oon- 
elusion that the objection of Abdul Aziz 
as to the award being null and void could 
not be entertained by an executing Court. 
He therefore accepted the appeal and 
directed execution to proceed. Abdul 
Aziz has filed a petition for revisioo of 
this order. The contentions raised on 
his behalf are: (i) the award was for a 
sum of Rs. 1,152-9-0 and hence the Sub- 
ordinate Judge, 4th Class, had no juris- 
diction to execute it; (ii) that the Seuior 
Subordinate Judge had for the same 
reason no jurisdiction to entertain the 
appeal; and (iii) lastly the award could 
not be executed against the petitioner as 
be was no party to the reference and 
was never beard. The first two objections 
were not raised in the Court below. An 
objection of this kind cannot be raised 
in appeal or revision even in respect of 
a suit according to S. 11, Suits Valuation 
Act, and I am inclined to think that the 
same principle will apply to execution 
proceedings. Moreover the objection 
does not seem to be supported by the 
wording of R. 18 (k) relating to the exe- 
cution of awards under the Co-operative 
Societies Act, which runs as follows: 


A decision or award shall on application to 
ny Civil Court having jurisdiction in which 
ho Society operates, be enforced in the same 
lanner as a decree of such Court. 

This role apparently places no restrio- 
ion as regards pecuniary jurisdiction on 
be powers of Civil Courts having juris- 
iction in the area in which the Society 
perates, to enforce awards made in ac- 
ordance with the rules framed under 
he Co-operative Societies Act. I bold 
hat objections Nos. 1 and 2 have no 
orce. As regards the third objection, it 
5 a well-established rule that an execut- 
ig Court has no jurisdiction to 
he validity of tho decree sought to oe 
xecuted. The same rule has been beia 

0 apply to awards ^ 9 ° 88 ^ Tl) 

ive Societies Act, vide 97 I 0 288 V 

f the award was invalid for any 
3 procedure, the petitioDor migh P 
ly have been able to get it declared m- 
alid as agaiost him by rcBorting o p 
o r remedies, but I do not thm^J ^ 

Ahmad Yar v. Co-oporative Credit Society. 

1926 Lah 547=97 I C 288. 
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jpoint could be raised iu the executing 
Court. I dismiss the petition with costs. 
B.D./r.K. Fetition dismissed. 
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Jai Lal and Sale, JJ. 

Mi. Jasicant Kaur — Defendant 
.pellant. 

V. 


— Ap. 


Mahant Tipar C/jand— Plaintiff and 
oi/jfrs— Defendants— Eespondents. 

First Appeal No. 2096 of 1934, Decid- 
ed on 15th July 1935, from decree of 
Senior Sub-Judge, Ludhiana, D/- 2nd 
July 1934. • 

(b) Sikh Gurdwaras Act (8 of 1925), S. 31— 
S. 31 i« no bar to civil Court’s jurisdiction — 
iProceedings in civil Courts should be stayed 
till tribunal’s decision— Sub-s. (2), S. 31 
should be strictly construed. 

Section 31 does not bar the jurisdiction of a 
civil Court but only requires that proceedings 
to which that section is applicable be atayed 
till the decision of the tribunal on the ques- 
tion whether the institution is or is not a Sikh 
Ourdwata. Sub-s. (2), S. 31, must be strictly 
construed and it only applies in the case of a 
claim which could have been made in a petition 
forwarded to the local Government under the 
provisions of S. 10 and was not so made. 

/uiwMi . (P444C2] 

j Yf* Construction ©f — Trustworthy 
and effective evidence to be given to prove 
legality of will— Best evidence procurable 
abould be tendered to prove signature of tes- 
tator, 

A will is one of the most solemn documents 

it'’" ® “““ entrusts 

carrying out of his wishes, 
and as It is impossiblo that he can be called 
e ther to deny his signatures or to explain the 
clrcumstancea in which it was attached, it is 
trustworthy and efleclive ovi- 

wli^h establish compliance 

with the necessary forms of law. Proof of the 

testator s signature is all that is needed - but 

tL dispute, justice requires t^^t 

the best eydenee procurable of that sicnaturfl 
should bo furnished and an attempt to ISJw t 

anything that Ulls sSro 
this standard is amatter which, though it mav 
not be fatal, is a sorions defect ; 1922®P C^i 

o r 71 [P 447 01] 

-for 

out of a 

«mt for a declaration of title to immove 

^ at least 

bn attached to an institntion 

-^“^Pfl^uDgar situated in 

riUinrff^ M of which the 

•plaintiff Mahant Tipar Ohand Udasi 


claims to be in possession. The plaintiff 
is the brother of the last Mahant Anand 
Sarup, who as Gaddinashin of the insti- 
tution claimed to be the sole owner of the 
property. He died on 20th April 1933, 
leaving two widows and two biotbers. Of 
the brothers Tipar Cband claims to sue- 
ceed by virtue of a will dated IGtb .\pril 
1933 and the other brother Sukbdev 
Chand supports his claim. The contest- 
ing defendant is one of the widows Mt. 
Jaswant Kaur, the other widow supports 
the plaintiff's claim. The suit was insti- 
tuted on 6th June 1933. In the plaint 
the plaintiff propounded a will by 
Mabant Anand Sarup, deceased, dated 
20th April 1933, declaring that the plain- 
tiff should succeed him as Gaddinashin 
of the Dera on Mahant Anand Sarup's 
death without male issue. He further 
alleged that a few days after the Mahant’s 
death he was publicly accepted as the 
successor of the deceased and installed as 
Gaddinashin by the relations, village 
notables and fakirs of the Udasi sect, and 
formally entered into possession of the 
property. 

The plaintiff also made a statement 
that the property in question is secular, 
not wakf, but that the Gaddinashin has 
a duty to maintain a langar from the in- 
come of the property for travellers and 
Sadbus, that the property goes with the 
institution and that the succession to it 
is settled by nomination by the last 
Mohant. Mt. Jaswant Kaur, the con- 
testing defendant, denied the execution 
of the will and the alleged acceptance of 
the plaintiff as the nominated successor 
of the deceased Mahant. She contro- 
verted the plaintiff’s title to succeed to 
the property in preference to herself 
bbo also averred in her written statement 
that she was pregnant by the late 
Mahant. and later alleged that on 14th 
November 1933, that is seveo months 
after bis death, a son was born to her 
who. she claimed, is the rightful heir. As 
regards the secular nature of the pro- 

®^® with the 

p arntiff ; nor is there any denial in the 
pleadings of the late Mahant's right to 
nominate a successor by will. The 
defendant confines herself on this point 
to denying the execution of the will. The 
plaintiff denied Mt. Jaswant Kaur’a pree 
nancy and the birth to her of a son by 
the late Mahant. The trial Court has 
found in favour of the will propounded 
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by the plaintiQ, and holding the preg- 
nancy unproved and the birth of the 
posthumous son to bo fictitious has 
granted the plaintiff a decree for a decla- 
ration to the effect that he is 

the ^^aha^t o£ Dera Jaspal I'angar bv means of 
a will dated IGlh April 1933 and by election 
and installation by the Bhck and as such en- 
titled to the property as detailed iu the plaint. 

From this decision Mt. Jaswant Ivaur 
appeals. In the course cf proceedings 
before the lower Court Mt. Jaswant 
Kaur sought to bring on tbe record as 
co-defendant the posthumous son alleged 
to have beeu born to her by Mahant 
Anand Sanip deceased. It appears that 
sometime after tbe birth of this boy, in 
November 1933, his widowed mother 
made an application to the revenue an- 
tborities and some of the property of 
Mahant .\nand Sarup was mutated in the 
infant’s name on 20th March 1934. But 
the plaintitf declined to recognise the 
existence of the infant, and objected to 
bis being impleaded. In upholding this 
objection the lower Court held that 
though tbe infant was a proper party, he 
was not a necessary party, and that as 
the plaintitf is dominus litis, the infant 
should not be impleaded against his wish. 
Ad application was made by the defen- 
dant to this Court for revision of the 
lower Court's order refusing to make the 
infant a party but was dismissed in 
limine. Amongst preliminary objections 
raised by the defendant before the trial 
Court the only material one for the pur- 
pose of this appeal is that the suit is 
barred under the provisions of Cl. 2, 
S. 31, Sikh Gurdwaras Act. 

This objection was overruled by the 
lower Court and has been re-agitated in 
appeal on behalf of tbe appellant in a 
somewhat half.hearted fashion by Mr. 
Jagan Nath Aggarwal who did not appear 
to press the objection seriously. It is 
common ground that a petition has been 
presented under S. 7, Sikh Gurdwaras 
.Vet, that under sub-s. (3) of S. 7 a noti- 
fication has been published by the Local 
Government in respect of this institution 
and that the Mahant iu his lifetime pro- 
sented in reply a petition under S. 10, 
Sikh Gurdwaras Act, claiming a right, 
title and interest in the property which 
is in fact the property now in suit. We 
are informed that since tbe Mahant’s 
death, the parties to this suit have been 
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jointly impleaded in the petition before 
the Tribunal as legal representatives of 
the deceased Mahant and the case is still 
pending before the Tribunal. It u to' 
be noted that S. 31. Sikh Gurdwaras Act > 
does not bar the jurisdiction of this' 
Court, but only requires that proceedings' 
to which that section is applicable, be 
stayed till the decision of the Tribunal! 
on the question whether the institution^ 
is or is not a Sikh Gurdwara. The mat-i 
ter iu issue before tbe Tribunal is very 
different from the matter in issue before 
this Court. The petitioners before tbe 
Tribunal (that is certain Sikhs) are not 
a party to tbe case before «s. Sub-s. (2) 
of S. 31, which is claimed to operate as 
a bar to the continuance of these pro-! 
ceedings, must be strictly construed and! 
I am of opinion that on a strict con- 
struction of this sub.section it has no 
application to tbe facts of tbe present 
suit. The sub.section only applies in the! 
case of a claim which could have beenl 
made in a petition forwarded to the; 
Local Government under tbe provisions 
of S. 10 and was not so made. 

But in this case admittedly a claim in 
respect of tbe property relating to this 
institution was made to tbe Local Govern- 
ment in a petition under S. 10. Conse- 
quently this section has no application 
and as it is not suggested that any other 
section under tbe Sikh Gurdwaras Act 
bats the continuance of the suit, there 
is no reason to postpone the decision of 
this appeal until the Tribunal has de- 
cided the relevant petition pending before 
it. Before us arguments on behalf of the 
appellant have been confined to three 
points: (l) that a suit fora mere de- 
claration does not lie as the plaintiff le 
not in possession of all the properties. 
In this connexion it is also argued that 
assuming a suit for a mere declaration 
does lie, the relief claimed being purely 
discretionary, should not be granted m 
the circumstances of the present case 
where tbe plaintiff has declined to agrefr 
to the impleading of the infant sou o 
Mb. Jaswant Kaur, who, according to 
defendant-appellant, is now the only P®’’* 
son who could be affected by a deolara* 
tioD, which in the circumstances, woniQ 
not be binding upon him. (2) Tba 
will propounded by the plaintiff i3 u 
proved and (3) that the , 

the defendant-appellant by the 
Mahant and subsequent birth of the 
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lias been established, and is a bar to the 
plaintiff's title. 

Before discussing the arguments it is 
to bo noted that Mr. Achhru Ram on be- 
lialf of the plaintiff-respondent has made 
it clear before us that his claim to the 
succession rests solely on the will and not 
on the alleged installation of the plaintiff 
as Mahant by the brotherhood. He only 
relies on the evidence of installation as 
recognition of the will. Consequently ho 
does not support the declaratory decree 
of the lower Court in his favour in so far 
as it gives him a title based on election 
and installation. His client's case stands 
or falls therefore on his nomination to 
the Gaddi by the will propounded in the 
plaint. The property in suit includes 
house property left by Mahant Anand 
Sarup in Ludhiana town and landed pro- 
perty situated in a number of villages. 
The history of this property is given in 
the judgment of Mr. Wace, Settlement 
Commissioner, dated 8th February 1882 
printed as Ex. P.41 at p. 167 of the 
paper- book, the material portions of which 
have been repeated in the lower Court’s 
judgment. It is unnecessary to re- 
capitulate the history of the property 
here except to mention that neither side 
supports before us the description of the 
institution by Mr. Wace as a Gurdwara. 

It is, on the contrary, common ground 

before us that there is no place of 
^orsbip attached to this property; nor is 

‘ religious ceremony connected 
■with this institution which, as such 

On the first question argued before us 

tion declara. 

t on has, there is a mass of evidence on 

tioned by the appellant, to show that 
the plaintiff since his brother’s death has 
been in possession (both actual and con- 
strucfcive) of the greater part of the pro- 
perty in suit including the house pro- 
perty at Ludhiana. Most of the landed 
property is m the cultivating possession 
of tenants, many of whom have been 

proved to have attorned to the plaintiff. 

who has been receiving rents from them 
fb? revenue on behalf of 

through the lambardars 
concerued. At the same time there is 
evidence that the plaintiff’s title has not 

tenants^ 

Although there is nothing to show that 


tbe contesting widow is in physical pos- 
session of any of the property in suit, it 
would seem that herMukhtear Dan Singh 
has made considerable efforts to supplv 
evidence of constructive possession 
through tenants and otherwise. It is 
proved that he attempted to break open 
the lock of some of tbe house property 
and was bound down to keep tbe peace 
Under S. 107, Criminal P. C. He has 
led evidence to show that some of the 
tenants have attorned to the widow 
while others have not attorned to either 
side pending settlement of this dispute. 
Moreover mutations of some of the pro- 
perty have been entered in the names of 
the contesting widow and her alleged 
infant son. whose existence the plaintiff 
refuses to recognise. As pointed out by 
the lower Court such conflicting evidence 
concerning possession is inevitable in a 
dispute relating to property as scattered 
as tbe estate with which we are now 
concerned; and since it is established that 
plaintiff is undoubtedly in possession 
(actual or constructive) of the major por- 
tiou of the property in suit, I am in agree- 
ment with the lower Court in holding 
that the plaintiff has established posses- 
sion sufl5cient to justify the maintain- 
ability of his suit for a declaration espe. 
cially since the attitude of tbe remaining 
tenants who have not attorned to the 
plaintiff would naturally be determined 
by the decision of tbe suit on the ques- 
tiOD of title. 

*^0 the will on which the 
plaintiff bases his claim and which the 
trial Court has accepted I am of opinion 
that this document is not genuine and 
that no reliance can be placed upon it. 

n this view it will be unnecessary to 
discuss the third point argned, viz.,^he 

pregnancy of the contesting defendant 

and consequent birth of the child since 

miVi **1^*?^ involves the dis- 

it lA ^ tjxe plaiQfciff-g sQit Moreover. 

“Ot be proper in my opinion to 
a°y decision affecting the legiti. 

in question when that 
« ant is not a party to the suit. The 

A which is dated 16th 

April 1933, (that is four days before the 
death of tbe Mahant) is printed at p. I77 
of the paper-book and runs as follows: 

Anaud Sarup, sou of Mahaut Da.? 
wandhl Ram, caste Jat, Got Gil Sadh rT.^«^I’ 
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Tabsil and District Ludhiana, do hecebj declare 
as follows: I have been suffering from asthma 
for a long time. Life is uncertain. Hence I, in 
the enjoyment of sound health and right of five 
senses have executed this will as follows: On 
my death, if there be any male issue, my eldest 
son, and if there be no such male issue, my real 
brother Tiper Chand shall be Gaddinasbin of 
the Dera like myself. I have, therefore, exe- 
cuted this will so that the same may serve as 
an authority, 

It purports to be signed by Mabant 
Anand Sarup in his own hand in Urdu, 
to have been written by one Shib Chand 
and to have been attested by the follow, 
ing five witnesses, Chanan Singh. Sukhdev 
Chand, Kartar Singh, Natha Singh and 
Sawan Singh. It will be observed that 
this will is not concerned with any dis- 
position of property, but merely declares 
tbat in the absence of male issue Tiper 
Chand shall be Gaddinasbin of the 
Dera. It is not here necessary to con- 
sider whether the Mabant bad a right to 
nominate by will a person to succeed him 
as a Gaddinasbin and as such beir to 
the property. This right was decided in 
the Mabant’s favour by the lower Court; 
and though questioned in the grounds 
of appeal was not specifically raised in 
the pleadings nor put into issue, nor has 
it been argued before us. On the con- 
trary counsel in appeal have confined 
themselves to the factum of the execution 
of the will, on the apparent assumption 
that the will, if proved, does regulate 
succession to the property. The objec- 
tions taken to the will on behalf of the 
appellant are that the Mabant was in no 
condition to make a will four days before 
his death, that be did not, in fact, make 
any will and that the document is a 
forgery. It is only necessary therefore 
to decide in this case whether the will in 
question was executed by the Mabant. 
It is clear that, since on the admission 
of the parties, the will is to govern the 
disposition of immoveable property said 
to be worth more than Ks. 55,000, the 
question of its genuineness must be care- 
fully scrutinised. The will is not regis- 
tered. nor probated, and though neither 
registration nor probate is necessary it 
is a matter of surprise tbat having regard 
to the value of the property involved the 
parties iuterested should not have taken 
steps at least to have the will registered. 

On the contrary, the circumstances 
attending the execution of the will, as 
stated by the plaintiff’s witnesses, indi- 
cate surprising informality. According 


to the plaintiff’s evidence no person was 
specially called for the making of this 
will. The writer Shib Chand (P. W. 28) 
is not a scribe or a petition-writer, bat a 
casual visitor and a friend of the family 
who on his own admission had merely 
gone by chance to enquire after the 
health of the Mabant who was known to 
be ill. While present, he was, he says, 
requested to write out a will at the dicta- 
tion of the Mabant who, be alleges, 
signed in his presence. Of the attesting 
witnesses Chanan Singh and Natha Singh 
have not been examined in evidence 
though both are available as witnesses. 
No satisfactory explanation has been 
offered for this omission. Natha Singh 
is said to be a Patwari and bis evidence 
as a presumably independent witness 
would have been particularly valaable. 
Of the attesting witnesses examined, 
Sukbdev Chand is plaintiff's brother and 
a supporter of bis claim. Kartar Singh 
is a lambardar of a different village who 
says he bad visited the Mabant by chance 
to enquire after bis health and to see 
about the recovery of the debt alleged to 
be due to him by the Mabant. Sawan 
Singh (P. W. 31) is the only attesting 
witness who says tbat be was summon- 
ed in connection with a will, but in this 
particular bis evidence is not borne out 
by the plaintiff who says nothing about 
any intention expressed, beforehand, on 
the part of the Mabant to execute a will. 
If there bad been any such intention on 
the part of the Mabant it is difficult to 
understand why in view of the impor- 
tance of thedocument he did not summon 
a regular scribe or deed-writer to record 
the will, (though one such was admittedly 
available in the village) and one or other 
of the five lambardars of the village as 


eating witnesses. 

?urther, although the attesting 
;se 3 say the Mabant was at the time 
sound disposing mind the only medica 
n who was in attendance on tne 
bant during the last week or so of i* 
, Bhagat Earn Vaid (P, W. 50). ma^s 
mention of any such will. This is 
re surprising since this witness (on 
plaintiff’s own witnesses) says that ne 
s 'in constant attendance, remai 
bheMahant’s bedside throughout tne 

en days prior to his death, tha * 
ding the supposed 

1 is said to have been made. I.V® ^*2^11 
Lt if this will were genuine this medical 
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man was not asked to be present to prove 
that the Mabant was in sound disposing 
mind. On the contrary defendant has 
cited witnesses to say that for a week 
before his death the Mabant was in no 
condition to make a will, and since the 
Mabant had been ill for some time and 
was dying of chronic asthma and appar- 
entlyother complications, this contention 
is by no means improbable. Id these 
circnmstances it was incumbent on the 
plaintiff to establish beyond doubt the 
genuineness of the will and the autheo. 
ticity of the Mahant’s signature which 
has been questioned. But although other 
documents bearing the Mabant s admitted 
signatures were available, no attempt has 
been made to prove the signature on the 
will by the iDdependent evidence of an 
expert. This omission coupled with the 
failure of the plaintiff to call all the 
attesting witnesses is a serious defect. As 
pointed out by their Lordships of the 
Privy Council in 44 All 495 (1) at p. 500: 

A will is one of the most solemn documeats 
known to the law. Bj it a dead man entrusts 
to the liTiDg the carrying out of his wishes, and 
as it is impossible that be can be called either 
to deny his signatures or to explain the circum- 
stances in which it was attached, it is essential 
that trustworthy and effective evidence should 
be given to establish compliance with the neces* 
sary forms of law. In the present instance, no 
(ornsalities are essential. Proof of the testator's 
signature 19 all that is needed; but, in case of 
doubt or dispute, justice requires that the best 
evidence procurable of that signature should be 
fUTolsbed, and an attempt to support the 
signature by anything that falls short of this 
standard is a matter which, though it may not 
be fatal, Is a serious defect. 

Again there is considerable doubt as to 
what became of this will between the 
date of its execution and of its production 
ID Court. It 18 true that the plaintiff 
alleges that the existence of the -will was 

reported to the Patwari. on the day fol. 
lowing the death (see Eeport No. 254 
pinted on page 178 of the paper-book); 
but there is nothing to show that the will 
itself was produced at the time, and in 
any case this report is not convincing, 
i-he original of this report was produced 
and proved at a suspiciously late stage of 
the case, just before arguments; and it is 
pMsible that, as argued the last sentence 
which mentions the existence of a will is 
an interpolation since the o bject of the 

I- Knnwar, 1922 P 0 

3|6^69 I 0 81=49 I A 418=44 All 496 


report was to inform the Patwari that 
bis dead brother having left no male issue 
he, the petitioner, was “in accordance 
with the pedigree.table” entitled to be 
Gaddinasbin. If, as is now the plain, 
tiff's case, his title is based purely on a 
will, we should have expected the report 
to the Patwari to state that be was enti- 
tled to the Gaddi, not in accordance with 
the pedigree.table, but in accordance 
with a will instead of alleging the pedi- 
greo-tabia, and throwing in mention of a 
will at the end. In any case, no action 
was taken on this report in the way of 
entering up a mutation and I am not 
inclined to place any reliance on it as 
proving the existence of this will. 

Lastly, the plaintiff has relied on evi- 
deuce of his subsequent installation as 
Gaddinasbin to confirm the execution of 
the will. But most of the witnesses to 
the installation do not mention a will at 
all. For example Mahant Paritam Das 
(P. W. 57) and Harnam Singh, Zaildar of 
the Ilaqa (P. W. 59), state that the plain, 
tiff was installed as Mahant “because he 
was heir of the deceased Mahant since 
the latter bad left no son." There is no 
mention of a nomination by will. Indeed 
the Zaildar, Harnam Singh (one of plain- 
tiff's own witnesses) is very definite that 
nobody told him about any will. It is 
true that one witness Mahant Seva Das 
(P. W. 54) does mention that the Mahant 
had executed a will but the witness admit, 
ted that no will was produced at the time 
of the installation nor was any will ever 
shown to him. His information was 
admittedly purely hearsay based on what 
he was told by the plaintiff. Thus it 
seems clear that no independent person 
had ever seen this will other than the 
senbe and afcteskiog witnesses whose evi 
dence isnot in my opinion convincing. 

prepared to 

hold that the will is a genuine document. 

and ID disagreeinent with the finding of 
the trial Court I would reject it as the 
basis of the plaintiff's claim. Since the 
plaintiff 8 olaim to succeed to the pro 
Perty as presented in this Court is based 
entirely on the will, the rejection of the 
will means that the plaintiff's suit must 
be dismissed. In the circumstances it is 
unnecessary to come to any finding on 
alleged pregnancy of Mt. Jaswant 
Aaur and the consequent birth of a child 

accept the appeal, set 
aside the decree granted by the lower 
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Court and dismiss the plaintiff’s suit with 
costs throughout. 

Jai Lai, J. — I agree. 

'.R.'R.K. Appeal alloued. 
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Bhide. J. 

(i’.irdit Sinoh — Decree. holder — Appel- 
laot. 

V. 

Sher Khan — Judgment-debtor — Res- 
pondent. 

Misc. Second Appeal No. 1759 of 1935, 
Decided on 3rd February 1936, from 
order of Dist. Judge, Mianwali, D - loth 
August 1935. 
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the income of the land owned by the 
judgment. debtor was insufficient for the 
maintenance of himself and his family, 
the Court should not have allowed any 
lease. The appeal was accordingly ac. 
cepted and the order of the executing 
Court was set aside. From this decision 
the decree. holder has appealed and the 
main point of law raised in appeal is that 
there is no provision in the Civil Procedure 
Code or in any other enactment enti.; 
tling an executing Court to refuse execu.j 
tion on the ground that the land of the! 
judgment-debtor was not sufficient for! 
his maintenance. In support of his con-i 
teotion the learned counsel relied on 
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la) Second Appeal-'Pure question of law 
requiring no evidence can be raised in second 
appeal. 

^Yhe^e the question is purely one ol law, 
not reiuicing any additional eviden:e for Its 
cle:U:ou, there can be do legal objections to its 
leing raised in second appeal* [P 448 C 2] 

(b) Execution— Executing Court attaching 
land of judgment'debtor — Land left with 
judgment'debtor not sufficient for his main’ 
lenance — Court can lease out lands. 

The osecutins Court has no jurisdiction to 
refuse to lease the land on the ground that the 
land left with the judgment-debtor is not 
«afticient for his miintcnance : 1930 La h 30. 
o»i. [P413C2) 

r. .V. Sethi-'iot Appellaot. 

Kand Laf— for Respondeat. 

Judgment.— This is an appeal arising 
out of execution proceedings. The judg- 
ment-debtor Gurdit Singh is a member 
of an agricultural tribe and the decree, 
holder applied for lease of his land for 
twenty years in satisfaction of hisdecree. 
The judgment-debtor owned 325 kanals 
of land, but it appears from the report of 
the Collector that it is of a poor quality 
and yields an income of Rs. 24/12 per 
annum. The judgment. debtor contended 
that this was insufficient for the main- 
tenanco of himself and bis family. The 
executing Court, however, found that the 
judgment-debtor was cultivating land be- 
longing to other persons also and was 
thus not solely dependent on the income 
of his own land. The Court therefore 
allowed a lease of 200 kanals out of the 
judgment-debtor's land in lieu of Rs. 310 
for a period of 20 years. From this deci- 
Sion an appeal was preferred to the 
learned District Judge who held that the 
executing Court was not right in taking 
into consideration the fact that the 
ment-debtor was also cultivating land 
belonging to other persons and that as 
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The learned counsel for the respondeat 
contended that the above objection was 
not raised in the Courts belowand should 
not therefore be allowed to be raised in 
second appeal. But the qaestion is 
purely one of law, not requiring any^ 
additional evidence for its decision and 
in the circumstances 1 can see no legal^ 
objection to its being raised now. Tbe| 
point relates to the jurisdiction of the 
executing Court and goes to the root of 
the case. There is ample authority for 
the proposition that suoh a question can 
be allowed to be raised in second appeal 
(cf. authorities cited at p. 339, Uallas 
Civil Procedure Code, Edn. 10). The 


jint was distinctly raised in the grounds 
appeal and the counsel for the respon- 
!nt cannot be said to have been taken 
/ surprise. On merits the learned 
lunsel for the respondent was unable to 
teany provision of law or any authority 
point in support of the view taken by 
16 learned District Judge. Admittedly 
lere is no distinct provision of law em- 
)wering the executing Court to 
;eoution of a decree on the ground tha 
le land left with the judgment-debtor 
not sufficient for his maintenance. 
60. Civil P. C.. exempts various proper- 
es from attachment and sale, but it i 
goificant that there is no provision in 
lat section exempting land require o 
le maintenance of the judgment-debtor 
id his family. The learned counsel for 
le respondent merely referred o • • 

ivilP.C., and the 
inancial Commissioners ^ 

the intervention of the OolMM 
that section. S. 72 is, how_ — 


araojan Das v. Fazal Hassan. 1936 Lab 80 
=153 I C 842. 


J936 


(Firm) Shams Din y. Collector, Amritsar (SB) Lahore 449 


-strictly speakiog inapplicable as it comes 
into operation only when the land is 
ordered to be sold and the Collector 
wishes to intervene. In the present in- 
stance, the land cannot be sold at all as 
such a sale is forbidden by S. 16, Punjab 
Alienation of Land Act. 

It is to be observed further that even 
when S. 72, is applicable the Collector 
can only intervene if the satisfaction of 
the decree may be made within a reason- 
able period by the temporary alienation 
of the land. lu the present instance, 
the decree was for Rs. 730 carrying in- 
terest at annas 4 per cent, per mensem, 
■while the land available for lease yields 
an income of about Rs. 2o only. Accord, 
ing to the provisions of the Alienation of 
Land Act, the land can be leased for 20 
years only and this will not be sufficient 
to satisfy the decree. In the oiroum- 
stances it seems to me that the Collector 
•could not have intervened under S. 72, 

r *'**®'^ section were ap. 
pnoable. It seems prima facie hard that 
a man should be liable to be deprived of 
the whole of his land in order to satisfy 
his debts. But the judgment-debtor 
may himself be perhaps responsible for 
the situation in which he finds himself, 
uut apart from this, the law as it stands 
idoes not seem to authorise an executing 
|Lourb to refuse execution on the ground 
that the judgment-debtor will not have 
|any land left for his maintenance. S. 60. 

k- V exempts implements of 

husbandry, tools of arbizans, etc., from 
attachmenb and sale and the intention of 

anagrioul. 

ini K 1 1° his liv. 

‘Dg by labour with the help of such im- 

/ kV ‘^^at he cannot pay 

bim l 

in“iroy Sr “> “■» 

I agree with the view taken by a learn- 

U) and hold that the executing Court 
had no jurisdiction to refuse to lease the 

wfth the ^and left 

with the judgment-debtor was not suffi 

^lent for his maintenance. I accept the 

orders of the 

Courts below remand the case to the 

proceedings 

1S86 wn t M 


view of all the circumstances, I make no 
order as to costs. 

b.d./r.k. Appeal accepted. 
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SPECIAL BENCH 

Addison, Coldstream and Abdul 
Rashid, JJ. 

(Firm) Shams Din and others — Peti- 
tiooers. 

V. 

Colleclor, Amritsar, and another — Res- 
pondaote. 

CUmI Ref. No. 59 on935, Decided on 
31st January 1936. 

(*) Se.mp Act {1899), S. 2 . Cl. 12-SiBn.- 
ture alone doet not complete execution of 
documenl-But Cl. 12. S. 2 maket all docu- 

.V*,' " " “■'» *" "*“»■' 

‘a all cases com- 
plete the erecQtton of a document for tho pur- 
pose o( giving it legal validity. But for tJie pur- 
poses of the Stamp Act. Cl. (12). S. 2 of the*^Aot 
makes all documeutswhich are chargeable with 
duty when executed, chargeable as eoou as they 
are signed by the executant : 19 Bom 635- 1914 
£ B 219 and 1921 U li 3. Rtf. fP m 0 i ai 
JbjSlaiop Act (1899), Se. 2 ( 12 ). 40 (l)^{b) 
Proprietor of firm executing deed tellinK 
certain property to creditor firms in oarf 
payment of debt and promising to pa, 
balance later— Dead alto signed by creditor 
firms, described as vendees therein— Tbev 
cannot be said to have drawn, made or exe^ 

in“g of c7 12 “" '**'“'*‘^* 

Where a proprietor of a debtor firm executes 

a deed reciting that the firm has sold M??ail 

in "editor-firms fora certain eJS 

n liquidation of a part of its debts and p“omiS 
who 0.0 

the creditor- firms canoot bo said * 

bond and as suoh ohargeable with tha dutv ^r 

w*s;:rp°A°M“,8r9)- s 62 

.«oui“, " ■‘■■'-"•"I not 

criminal execution 
ftQ improperly stamped instrumeot by a wit 

IT o« il by persons other than 

witnesses. The words ‘‘signiug otherwise 
as a witness’- must be read together ! 

V* 469 0 ij 
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M. L. Puri aad ilehr Chand Sud — for 
Petitiooers. 

Norman Edmunds — for Kespoadeots. 

Coldstream, J. — This is a teferencs 
mndeto thisCourtuoderS.ST, Stamp Act, 
by the Finaocial Commissioner, Revenue, 
the Chief Controlling Revenue Authority 
of the Punjab. The circumstances of the 
case are as follows : A merchant hrm in 
Amritsar doing business as Mohammad 
Sharif-.^bdur Rahman incurred heavy 
debts in its dealings with fourteen other 
firms referred to hereafter as the creditor 
firms. On 30th April 1928 Mohammad 
Sharif, proprietor of the debtor firm, exe. 
cuted a registered deed reciting that the 
firm bad sold a certain property to the 
creditors for a sum of one lakh of rupees 
in liquidation of part of its debts, leaving 
a debt outstanding of Rs 55,807-15-0 
which amount, together with a sum of 
Rs. 3,000 to cover the cost of the deed, 
altogether Rs. 59,107-15-0 the firm pro- 
mised to pay within a period of four 
years. The deed bore a stamp of the 
value of Rs. 3,000 which was the amount 
of the duty payable on a deed of sale of 
property worth a lakh of rupees. The 
deed was signed by the petition-writer 
below whose signature it was signed by 
Mohammad Sharif. Below Mohammad 
Sharif's signature were added the signa- 
tures of a number of witnesses and below 
these the signatures of the fourteen 
creditor firms. Over the signature of each 
witness is the word **Gawah Shud (wit- 
nessed)” and under the signature of each 
of the creditor firms are the words “vendee 
No l,"“vendea No. 2” and so on. The period 
of four years having expired, one of the 
creditor firms. Dost Mohammad-Moham- 
mad Aslam.sued Mohammad Sharif- Abdur 
Rahman to recover the unpaid amount of 
the debt, putting forward the deed of 
30th April 1928 in proof of their claim. 
Mohammad Sharif raised the objection 
that the deed was not admissible in evi- 
dence as it bad not been properly 
stamped, the argument being that the 
deed related to two distinct matters, 
namely a sale by Mohammad Sharif and 
a bond executed by him in favour of the 
creditors, and that under the provisions 
of S. 5, Stamp Act, the instrument ought 
to have been stamped with stamps of the 
value of the aggregate amount with 
which a conveyance and a bond would 
have been chargeable. 

The Subordinate Judge who was trying 


the suit accepted this contenticn, im 
pounded the document under S. 38 (2) of 
the Stamp Act and forwarded it to the 
Collector. The Collector decided that in 
respect of the matter of the bond the 
deed was chargeable with a duty of 
Rs. 446-4.0 and he passed an order under 
S. 40 ( 1 ) (b) of the Act requiring the 
payment of this sum, together with a 
penalty of ten times this amount, that b 
to say Rs 4,908-12.0 by the persons draw- 
ing, making or executing the deed. As- 
this sum was not paid and the deed re- 
mained insufficiently stamped the Sab- 
ordinate Judge refused to admit the deed 
in evidence. After examining the docu- 
ment the Assistant Collector wbosa'dnty 
it was to recover the sum required to be 
paid by the Collector's order directed re- 
covery to be made from the fourteen 
creditor firms. Objections were raised 
before the Collector who ordered that the 
recovery should be made from the four, 
teen firms and the firm Mohammad 
Sbarif-Abdur Rahman, jointly and seve- 
rally. Against this order revision appli- 
cations were presented to the Commis. 
sioner, Lahore Division, one by the cre- 
ditor firms who contended that the 


penalty was recoverable from Mohammad 
Sharif, and the other by Mohammad 
Sharif, who claimed that the plaintiff 
firm Dost Mohammad Mohammad Aslam 
was alone liable to pay the amount on 
the ground that the Subordinate Judge 
bad ordered that firm, the plaintiff in 
the suit, to pay it. The Commissioner 
forwarded the petitions to the Financial 
Commissioner for decision under 8 . 66 of 
the Act, and the Financial Commissioner 
has made the present reference to this 
Court. The questions stated for our deci- 
sion are ( 1 ) whether the deed is to be 
deemed to have been executed by the 
fourteen creditor firms, and ( 2 ) whether 
the document is to be deemed to have 
been executed also by the petition- writer 
and the witnesses. In his referring 
order the Financial Commissioner hw 
expressed his opinion that the answer 0 
the first question should be Yes and 

the second ‘No.' ^ ^ 

We have heard Mr M. L. Pun for the 

creditor firms, and the Assistant Leg 
Remembrancer, who, on behalf ot 
Crown, argue, that all who ».ga»a th! 
deed, Mohammad Sharif, the c 
firms, the petition writer, -pj. 

nesses, are liable to make good the sn»- 
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of Ba. 4,908-12-0. Mohammad Sharif has 
□ot beea represeated beforo us. The 
Collector based his decisioa that all the 
fifteen firms were liable for the amouat 
required to be recovered upou Cl. 12 of 
S. 2 of the Stamp Act, which lays down 
that “executed" and “execution" used 
with reference to iustruments mean 
“signed" and ‘signature." His view 
was that as all the firms had signed as 
parties to the instrument they had all 
executed the bond and ware liable under 
the provisions of S. 20 (a) (Art. 15). It 
is not disputed that the deed is one to 
which the provisions of S. 5 of the Act, 
are applicable, and that it was charge- 
able with the duty payable on a bond 
for Bs. 55,807.15-0 as well as with the 
duty payable on a eale-deed of property 
at a price of one lakh of rupees. Mr. Puri’s 
oontentioQ is that the meaning of Cl. 12 
of^ S. 2 has been misunderstood and 
misapplied, its intention being to de- 
clare not that any one signing a docu- 
ment executes it, but that for the pur- 
pose of the Stamp Act a document shall 
be deemed to be executed when it is 
signed by the persons e.xecuting, making, 
or drawing it. He argues that, so far as 
it is a bond, the deed in question was 
clearly not drawn, made or executed by 
the creditor firms, bub by Mohammad 
Sharif, who under the provisions of 3. 29 
of the Act must bear the expense of 
providing the proper stamp. In reply the 
loftraed Assistant Legal Remembrancer 
contends, first that the Collector’s order 
18 corrept. Cl. 12. S. 2 being conclusive 
apmsb Mr. Pun. as it clearly declares 
that the signing of an instrument shall 
be deemed to be the execution of it, and 
secondly that the creditor firms were 

Mohammed 

59,107-16-0. an implied condition of 
which was that they would forbear to 
sue for recovery of their debt for four 
years and that, therefore, they, as weU " 
Mohammad Sharif, made and executed 
the inetrument both as patties to the 
Dona and as vendees 

in 1899. Before that there was no such 
provision m the Act and the intention of 

“ T® to make it clear at 
became executed 
stamp duty 

wm nnt- ° Signature alone 

iwill not, in all oases, complete the exeou. 


tion of a documeot for the purpose ofl 
giving it legal validity, for instance, aj 
will may not be legally executed until it 
is duly, attested by witnesses; a bundi is 
not executed until it is delivered: see 
19 Bom 635 (1), but for tbe purpose of 
the Stamp Act, the clause makes all 
documents which are chargeable with 
duty, when executed, chargeable as soon 
as they arc signed by tbe executant. 
Thus it has been held by a Full Bench 
of the Burma Chief Court, in 22 I C 75 
(2), that an iustrument chargeable with 
stamp duty ou being executed is not 
liable to duty until it is signed, although 
this fact doss not necessarily imply that 
the UQsigned documeot is incomplete for 
the purpose for which it was drawn up. 

Again in 66 I C 360 (3), it was observed 
that unsigned Burmese instruments made 
since tbe Stamp Act of 1899 came into 
force cannot be treated as executed for 
the purpose of the stamp law. Cl. 12 
does not define who is deemed to be the 
executant nor is its intention to lay it 
down that every person who appends his 
signature to an instrument draws, makes 
or executes it. In order to decide who is 
liable for payment of the duty we have 
to look to S. 29. The only question, 
therefore is Did the vendees and the! 
witnesses draw, make or execute the deed 
in this ease so far as it amounts to a 
bond? ’ So far as it embodies a oontraot 
ot sale the creditor firms, the vendees, 
properly signed it, and but for tbe con- 
tract to the contrary expressed in the 
deed they would have been liable to pay 
the stamp duty chargeable on a convey 
anoe of property for a lakh of rupees. By 
the instrument they bound themselves 
to purchase certain property for a certain 
price. That they signed as vendees is 
clear from the description below their 
signatures ( vendee No. 1,’ 'vendee No, 2' 
and so on). But it cannot be said that 
t^hey drew, made or executed any bond to 
59,107-15.0, for a person cannot 
by hia own instrument bind another 
person to pay him money. 

This disposes of the first of the argu- 

ments advanced by the Assistant Legal 
Kemembranoer. His second argument ie 

B.Tbham v. Davji Punja, (1896) 
lu Horn q85. 

2. In ra Obet Po. 1914 L B 219=22 I C 76=7 
L B R 77 (P B). 
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rebattcd by tho deed itself. There are 
no words in it which can be read as re- 
cording any undertaking by the vendees. 
|Tbey promise nothing but merely recite 
jthe fact of the sale of property for a 
jStated price, .\ssuming however that the 
deed implies a promise of forbearance to 
sue until the expiry of four years this 
Iwould be an agreement, and not a part of 
the bond, and as such would be charge- 
jablowitbaduty ofono rupee. In this case 
the instrument would have to be regard- 
ed as one embodying not two but three 
matters ; a conveyance, an agreement and 
!a bond. The Assistant Legal Remem- 
brancer has referred us in the course of 
his argument to 30 All 271 (4), where it 
was remarked tliat the party wishing a 
document to be admitted in evidence was 
the person from whom the Collector in 
the hrst instance can recover the duty 
and tho penalty required before the docu- 
ments can bo admitted in evidence. 

But the question of the propriety of 
the Collector’s order generally is not be- 
fore us and we have to answer merely 
the question referred to us by the Finan- 
cial Commissioner, namely by whom the 
document is to be doomed to have been 
executed. In support of his contention 
that oven the witnesses in this case must 
be deemed to have executed the instru- 
moot as a whole, Mr. Edmunds hasdrawn 
our attention to S. 62, Stamp Act, which 
makes punishable (a) the drawing, mak- 
ing, issuing, or endorsing or transferring 
or signing otherwise than as a witness, 
of any bill of exchange or promissory 
note without the same being duly stamped 
and (b) tlio executing or signing other- 
wise than as a witness of any other in- 
strumont chargeable with duty without 
the same being duly stamped. From tbe 
words of this section he asks us to infer 
that a document may be executed by a 
witness. But the words do not justify 
jiiny such inference. The section does not 
make criminal the execution of animpro- 
iperly stamped instrument by a witness, 
but tho signing of it by persons other 
than witnesses. Tbe words'signing othsr- 
wise than as a witness' must be read 
together. -A witness to an instrument 
does not draw, make or execute it. 
Lastly Mr. Edmunds asks us to notice that 
two of tbe vendees were present when 

4, Secretary of State V Basharat UUah, (1903) 20 
All 271 = 5 A li J 262=1903 AWN 130. 
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the insUmment was registered and signed 
by Mohammad Sharif. These wem 
parties to the sale and signed, as already 
mentioned, in that capacity. They are 
described in the Sub. Registrar’s endorse 
ment as presept and known to him. Only 

Mohammad Sharif is recorded as having 
admitted the execution. For the reasons 
indicated above I would answer both 
questions referred to us in the negative 
Addison, J. — I agree. 

Abdul Rashid, J.— I agree. 

U M./a.K. Ansicers accordingli/. 
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-Addison, Ag. C. J. and 
Din Mohammad, J. 

llira Nand.Jai Ravi Singh — Assessees 
Petitioners. 


V. 

Commissioner of Income-tax, Rawal- 
pindi— Oppodite Party. 

Civil Ref. No. 18 of 1935, Decided on 
5th July 1935, from letter of Commis- 
sioner of Income-tax, Punjab, N. W. F. 
and Delhi Provinces, Lahore, D/- 29tb 
March 1935. 

^ Income tAx Act (1922), S. 24^ Alienee 
lalt trader, depoiiling lecuritiee with lalt 
Ccmmicsioner for de/erring payment for itU 
purcbaied System of deterred payment 
abolisbed and salt sold for cash only Ai* 
lessee selling securities and incurring Joii 
— Claim that loss was in buiineis— Buying 
securities held not compulsory as cash could 
be paid— Hence loss was not in course of 
business. 

Tbe assesses, who a trader in salt, \Tasia 

possession of cerUio securities which had t^CD 
deposited with tho Commissioner of salt against 
the purchase of salt for which pajnioot could 
be deferred for 6 months. The system of dsfer 
rod payments on deposit of securities was aboli' 
shod, latoroD and salt could bo purchased only 
on cash payment. Tbe assesseo thorefore sold 
bis secaritres and soffered a loss thereby. He 
claimed that this loss was ono suffered in coarse 
of tho salt business; 

Ileld: that the buying of securities was not 
compulsory as tho asscssce could pay cash at 
once. The loss incurred by him was not one 
sustained in the course of the salt husinois. 
llis loss in soUin^ securities was a capital item. 
McKinlay v- H. T. Jenkins & Sons Ltd-. lOTas 
Crises rn.liel. on. CP 453 0 1J 

GoOind Bam Khanna — for Petitioner. 

J, N. Aygarwal and Sarv Mitar Stkrf 

— for Opposite Party. 

Addison. Ag C. J.— The question 
referred is whether tbe loss incurre 
by the petitioning firm owing to tbe sa ^ 
of the Government securities is a ^ 
sustained in their salt business, 
assessee, who is a general produce deo 
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began trading in salt in 1926. At that 
time salt purchased wholesale from the 
Government mines could be paid for at 
once, or payment could be postponed up 
to six months if securities were deposited 
with the Commissioner of salt. Later, 
the system of deferring payment up to 
six months, on adequate security being 
given, was abolished and now salt can 
only be purchased against cash payments. 
jAt the time of this change the assessee 
was in possession of certain securities 
which had been deposited in the manner 
described. Ha sold them and suffered a 
(loss and claims that this loss was one 
jsustained m the course of the salt busi- 
jpesB. The Commissioner of Income-tax 
|18 of opinion that it was not. and we are 
;of the same opinion. In the first place 
It cannot be said that it was expenditure 
and in any case, the deficit was obviously 
one of a capital nature for which no 
allowance could be given. As pointed out 
by the Commissioner, if a man rents 
businesa premises, the rent is a revenue 

«!l^f/ i j ^ ‘8 a separate 

?s mad«^ k ’ °° allowance 

fl f i \ capital, iuterest 

Canital ?r ®“PPHes the 

capital himself in some convertible form 

and on conversion there is a difference. 

that 18 a separate capital charge, as it is 

not something he is “dealing in “ A 

“ported 8^ 

of th« The buying 

of theaeounties was not compulsory as 

he could pay cash at once. H?8 loss 

aot have bee7in^ldel 

W.ve and allow the Z 

S,R /r k. Reference answered. 


(a) Punjab L&nd Revenue Act (17 of I8d7)» 
S. 44 — Presumption applies to records of 
current settlement. 

Tho statutory prssumption raised by S. 44 
applies to tho records of the corcent settle* 
ment where these differ from those of previous 
sottlcmeDts which have been corrected* 1932 
Loft 278 aod 1929 Lah 607. Tic/. (P 465 O 2) 

(b) Custom (Punjeb)- Marriage— Jat Sikhs 
Strict principles are inapplicable to them, 
The Jat Sikhs hold liberal views upon tho 

question of the validity of marriages with 
women of other castes, and the strict principles 
01 Hmau law are inapplicable to thcnT. 

(c) Custom (Punjab)— AlienatioL—^Widow 
Income oI property sufficient for necessary 

purpose - Sbe is not entitled to alienate 
estate for such purpose. 

A widow following the Customaty law of the 
proTince is not, entitled to alienate her estate, 
even lor a necessary purpose like daughter's 
marriage where it is shown that the income of 
the estate was sufficient for the purpose. 

r „ , . [P 456 0 2] 

J. N. Aggaru al. J. G. Sethi and 5. M. 
Stkrt ict Appollaots. 

M. C. Mahajan, S. R. Mahajan, 
Muhammad Munter for Natha Singh, 
Marnam Stngh, Bhagat Stngh andFaum 
Respondents. 

Coldstream. J -The following pedi- 
gree table will help to make clear the 
circumstances of this case: 

behari 


I ~T 

Alojt Raj Tara 
Modh Singh, 

I^68a SlDgh 


Bihar 

Singh 


I 

Diyal 

Singh. 


I 


I..l.«.Siigh B^ioUamgb. 

Dial SiDgb= n ^ ^ 
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AppaiS,"’"’""'' oa.rs~ 

Rri and »«n«-Be,popdenta. 


patwan had entered the mutation 


4M Lahore Mohammad Shabip ^ 

tion. Rani Bhagwan Kaur. the widow of 
Sardar Dial Singb, a cousio of Sardar 
Gajiodar Singb, aUo claimed the pro- 
perty, putting forward a later will in her 
favour, registered in Lahore. Neither 
will was relied upon by the Revenue 
Officer, who sanctioned the mutation in 
favour of S.irdar Gajindar Singh's widow 
in accordance with the customary rule of 
succession. 

On I9bh April 1920, Rani Harnam 
Kaur sold 40 kanals 1 maria of irrigated 
land, part of a garden in Amritsar, known 
as Chhawaniwala to Jai Gopal and five 
others for Rs. 45,000. On lith January 
1921, Teji Singh and nine others, descen- 
danta of Tara, Bihar Singh and Dial 
Singh, sons of Behari, instituted against 
Rani Harnam Kaur, her vendees and 
some of Sardar Gajindar Singh’s col- 
iaterals, who had not joined the plain* 
tiffs, the suit from which this appeal 
arises, praying for a declaration that the 
sale would not affect their reversionary 
rights as it had been effected without 
consideration and necessity. In June 
l923 one Karam Dio acquired a large 
portion of the property by pre emption. 
He re sold it to Muhammad Sharif, who 
in his turn sold parts of what he had 
bought to others. Karam Din, Muham* 
mad Sharif and bis vendees were ini> 
pleaded as defendants by the Court. 
Mt. Labh Kaur, Sardar Gajiodar Singh's 
daughter, applied to be made a party and 
she also was impleaded. 

The Court also joined as defendants 
several other persona who claimed to 
be the reversioners of the Sardar. The 
suit Was contested on the pleas that the 
plaintiffs had no locus standi inasmuch 
as Gajiodar Singh's father. RaojodhSiogh, 
was not the legitimate son of Desi Singh, 
that Rani Harnam Kaur was full owner 
of the property she had sold, having 
inherited it under her husband's will, 
that the (ull consideration stated in the 
deed bad been received and that the sale 
had been effected for the necessary pur- 
pose of defraying the costs of Labh 
Kaur's marriage. .\ number of other 
pleas were also raisec] to which it is not 
necessary to refer. Tlie decision of some 
of them was rendered unnecessary by the 
death of Mt. Lilili Kaur, and the argu- 
ineuts in appeal have been restricted to 
those arising from the pleas lere men- 
tioned. The Seuior Subordinate Judge 
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decided that Ranjodh Singb ^ualeiiti 
mate son and that the plaioliffi hJ 
therefore a right as GajindM SiDKh'B 
reversioners to attack Rani Harntim 
Jiaors alienations, that the will put {ox. 
ward by the Rani was a fabrittlion, that 
necessity for the sale was not proved, wd 
that out of the stated consideration not 
more than Rs. 13,400 was proved to have 
passed. On these findings be decreed 
the plaintiffs suit. The contesting de> 
fendants have appealed and it is urged 
on their behalf that none of these find, 
ings is justified by the evidence. It is 
not now disputed that, i/ will wee 
not genuine, Rani Har»e® Kaur (who 
died during the pendency of the appeal) 
was not competent to alienate the pro. 
perty in suit except for a purpose which 
is recognised as necessary by the Cnsto- 
mary law governing the powers of widows 
in dealing with their husband's estates. 

The suit property, it may be noted, is 
admittedly not ancestral of the plaintiffs 
and Sardar Gajindar Singh, but this fact 
is immaterial for the disposal of this 
appeal. That the plaintiffs are descend- 
ants of an ancestor of Sardar Gajindar 
Singb is not disputed. They are shown 
by the pedigree table to be bis collaterals 
in the sixth degree. The defendants' 
plea that they have no locus standi is 
based mainly on a note found in the 
pedigree table of the proprietors of 
Majitba prepared for the first Regular 
Settlement of Amritsar District in 1853. 
The table shows Nodb Singb, bis son 
Desa Singh and Desa Singh’s throe sons, 
Lebna Singh, Gujjar Singh and Ranjodh 
Singb, Below the name of Raojodb 
Singh are the words farzand bandizada 
Ranjodh Singh ko koi hissa Majilha tne 
nahin hai ba-ru-i Aisja/addf AifRanjodh 
Singh, the slave-born son, has no share 
in Majitba by way of ancestral 
It is argued that this note, coroborated 
by the fact that Ranjodh Singh did not 
inherit Desa Singh’s property in 
along with his brother Lehna 
proves conclusively that Ranjodh Sing 
was illegitimate. A full account of this 
branch of the great Majitha family i 
given at p. 417 of the Book Chiefs a^ 
Families of Note in the Punjab' compile 
under Government instructions by o • 
Mdssay in 1890 and brought up-to-daw 
in 1909 by Major Conran and Mr. fuow 
Sir) Henry Graik. Both parties rely on 
statements made in this history. 
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The original Jagir ia Amritsar was 
acquired by Nodh Singh who died in 1788. 
His aon. Desa Singh, hecame one of 
Maharaja Ran jit Singh’s most trusted and 
successful generals, receiving extensive 
grants of land in Jagir of an annnal 
value of nearly a lakh and a quar- 
ter rupees. When he died in 1832, 
he was succeeded in all bis estates and 
honours by his eldest son, Sardar Lebna 
Singh who was in charge of the hill terri- 
tory between the Ravi and the Sutlej 
until 1844, but resided ordinarily in 
Majitba or Amritsar. Desa Singh’s second 
son Gujjar Singh appears to have held no 
separate estate of his own. He died in 
1836. After Ranjit Singh’s death Lehna 
Singh thought it advisable to go on pil- 
grimage outside the Punjab. Before lea- 
ving, he made over the management of 
his estates to his half brother Ranjodh 
Singh, described in the History as ‘the 
youngest son of Sardar Desa Singh by a 
bill woman.’ On his return, two-and-a- 
half years later, a dispute arose between 
hiDj and Raojodb Siogh, who claimed a 
half share in the estates which he had 
preserved for his half brother. The mat. 
ter was settled by Lebna Singh giving 
his brother a Jagir worth Rs. 12,000 per 
annum. The dispute between Lebna 
Singh and Ranjodh Singh involved the 
Majitha property. This matter had been 
■compromised by the grant of a garden by 
Lehna Singh to his half brother, but 
Ranjodh Siogh declared that the area of 
the garden was less than the area pro- 
mised, and be sued for the deficiency to 
be made good. He lost his case in the 
Lonrb of the Assistant Settlement OflScer 
and hie appeals to the Settlement Officer 
and the Commissioner, Lahore Division 
were unsuccessful. The judgments of 
these officers have been brought on the 
record by the defendants as proof that 

Ranjodh Singh did not inherit any of his 
ifttber B Jaod. 


The note about Ranjodh Singh’smater 
nity was not repeated in any of the pedi 
gree tables incorporated in the record 

subsequent settlements o 
which show Ran 
jodh Singli as Desa Singh's son withou 

any comment. - It is argued for the res 

pondeots that the later tables must b« 
presumed to be correct under S. 44 
Land Revenue Act; and the note of 185S 
must be presumed to have been omitted 
Oeoause, when the records were correct- 


ed.it was found inaccurate. That the 
statutory presumption raised by S. 44 
applies to the records of the current 
settlement, where these differ from those 
of previous settlements which have been 
corrected, cannot be doubted: see 1932 
Lab 278 (1) and 1929 Lab 607 (2); but 
the point is immaterial here for the note 
in the pedigree table of 1852 does not 
justify the assumption that Ranjodh 
Singh's mother was not Desa Singh’s 
legal wife. Desa Singh was not a Hindu 
of high caste and there was no bar to bis 
marriage with a girl of humbler birth 
than himself. In Colonel Massey’s His- 
tory, Ranjodh Singh is described as 
Lehna Singh’s half brother. The pedi- 
gree table of 1852 itself does not show 
him as the founder of a new line of 
propriotors in Majitba as it wonld have 
done bad be been illegitimate. The subse- 
quent pedigree tables raise a presumption 
of Ranjodh Singh’s legitimacy and it is 
significant that in Colonel Massey's His- 
tory Gajindar Singh is described as re- 
presenting the most important of the 
three great Majitba families. The fact 
that be did not succeed to a share of his 
father’s property cannot in the circum- 
stances of his case be regarded as evi- 
dence of illegitimate birth. Desa Singh’s 
estates were not ancestral or family pro- 
perty, but political jagirs', partly, accord- 
ing to the authoritative history, acquired 
by himself and Lehna Singh jointly. 


That Gujjar Siogh was legitimate is 
not disputed, but the records do not dis- 
close that he succeeded to any portion 
of hie father’s estate although ho outlived 
bis father for five years. There is no 
suggestion in the judgments of 1854 that 
Ranjodh Singh was illegitimate. On the 
other hand the Settlement Officer in his 
appellate order of 15th March 1854, ex- 
presses his astonishment at the continu- 
ance of litigation between two Sardars 
5vho are brothers. Lastly, when there 
was litigation over Dial Singh^s will, by 
WD109 he left what be oonsidered bis 
ancestral property to his couein Gajindar 
oiogh, and other valuable estate in trust 
for public purposes, Gajindar Singh en- 
tered into a caveat to which no objection 
was raised on the ground of his iooompe- 


T « Daaadur, 1932 Lah 278= 

loo I C d09. 

2.MulaMal v. Emperor. 1029 Lah 607=1929 
Lah24 ^ ° Or LJ 49=1? 
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teocy as being of illegitimate origin. The 
Jat Sikbs hold liberal views upon the 
question of the validity of marriages with 
women of other castes and tlio strict 
principles of nindu law are inapplicable 
to them: see 100 P L R 1913 (3). For 
all these reasons I consider that the 
learned Senior Subordinate Judge de- 
cided rightly in favour of tlie plaintiffs, 
respondents on this point. (His Lordships 
then considered the evidence regarding 
genuineness of the will and held that it 
was not genuine. The judgment then 
proceeded). There remain the questions 
whether in her circumstances the Rani 
was entitled to alienate the property 
inherited from her husband, aod whe- 
ther as a fact this alienation was effected 
for consideration really received and for 
the purpose of repaying debts incurred 
to meet the costs of Mt. Labh Kaur's 
marriage. 

lu her reply to the plaint, the Rani 
had pleaded (see para. 4 of the additional 
pleas) tliat her husband’s collaterals had 
no right to question her alienation inas- 
much as she was not an ordinary agri- 
culturist, hut belonged to a ruling family. 
It is however now admitted that the 
parlies roust be presumed to follow 
the custom binding upon their tribe—* 
Gil Oats of Amritsar district — and that 
Rani Harnam Kaur's power to alienate 
was DO more extensive than that of 
any other Jat Sikh widow. The argu- 
meats of the appellants' counsel is that 
the sale in this case was necessary 
to pay the debts incurred to defray the 
costs of Mt. Labh Kaur s marriage, that 
this was a 'necessary purpose' for which 
the Rani was entitled to alienate the 
property inherited from her bushand, 
that a widow's tenure under the Puejab 
Customary law is the same as that of a 
Hindu widow under Hindu law, that 
under Hindu law a widow need not spend 
the income derived from the estate to 
meet such expenses but may alienate the 
corpus of the estate for the purpose, aod 
that therefore the question whether her 
income was sufficient for this purpose or 
not is immaterial. The rule stated in the 
Customary law (Riwaj i-am) of the 
Amritsar district, brought up-to-date at 
the time ol the last Land Revenue Settle, 
ment in 1914, is that among all the agri- 
cultural tribe s of the district a widow 

8. Dalip Kaur v. Fatti. (1913) 99 P R 1913=100 
P L B 1913=18 I C 930. 


cannot sell or mortgage her estate except 
for necessity. There is no doubt that 
the marriage of a daughter is a purpose 
for which a widow may alienate her has. 
band’s property if tlie estate does not 
yield an income sufficient to meet the 
reasonable expenses of the marriage. 

It has frequently been observed by 
this Court that the powers of a widow 
under the Customary law of the Province 
are analogous to those of a widow gov- 
erned by Hindu law. It is well settled 
that they are equally restricted: see 
7 Lab 513 (4), but the appellants’ counsel 
has not shown any authority supporting 
bis contention that a widow bound by 
the Customary law of the Province may 
alienate her husband's estate in order 
to celebrate her daughter's marriage 
even if the income from that estate is 
enough for the purpose — a contention op-l 
posed to judicial decisions consistently 
followed by this Court (see Ezpln. 2, 
para. 65 of Rattigan’s Digest of Costom- 
ary Law). In 14 P R 1883 (5), Barkley 
and Rattigan, JJ., referring to the powers 
of a widow remarked that she has (oil 
power for necessary purposes to dispose 
of her property as well as of its income, 
but to ascertain whether it is necessary 
to alienate or to charge the property the 
income must be enquired into and com- 
pared with her legitimate expenditure. 
The wording of the report shows that 
the case was one of the parties follow- 
ing custom although the judgment 
purports to explain the law relating to 
Hindu widows. 

The passage cited was quoted with ap- 
proval in 1 P R 1890 (6). in which the 
Bench drew attention to the fact that 
the Courts geoerally lost sight of the 
fact that the income of the widow wasa 
matter which had to be investigated m 
deciding whether an alienation had Man 
necessary: see also 89 I C 960 (7). The 
Punjab rulings cited by appellants 
sel to support the proposition that tne 
question of the snffioiency of the widow 
income from her husband's estate is im- 
material where the purpose ofan aliena. 
tio Q is a proper one, help him only lo _ 

4. Kuodao v Secy, of State, 1926 Lab 678 

I C 8j 5=7 Lab 543. rififtU 14 P B 

6. Auiar Singh v. Mehr Singh, (1883) 14 

6. Singh y. Sant Singh, (1890) 1 P ® 

7. P«3°Bain v. Tehn, 1926 Loh 23 =89 IC 
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far as they contain remarks to the effect 
that the interest of a widow in her bus- 
band's estate resembles generally, or is 
analogous to, that of a widow governed 
by Hinda law. Most of these deal with 
Mses where it was argued before the 
Court that under custom the widow has 
wider powers than under Hindu law. 
None is authority for tbe broad proposi. 
tion that hy cnstom a widow in the 
Punjab may dispose of her widow’s estate 
for a necessary purpose even if the estate 
yields her ample iocome fco meet the es-, 
pense reasonable for the purpose Thus 
m 95 P R 1879 (8). (D. B) PInwden. 
after remarking that a ^idow by custom 
of the parties in the case took the entire 
estate of her childless husband with an 
interest therein resembling generally the 
mterest of a Hindu widow under the 
Hindu law, proceeded to point out that 
under the Hindu law, as applied by the 

lodian CniirtSi 

it is by no me.in« saffieiant in all cases to look 
merely m tbe purpose for which the debt is in- 

Object to which it was ap- 

At p. 2o7 he continued : 

Accor.liiij< to the argument addressed to os 
at tbe he. ring of the appeal, it u s-fficioot to 
show tha- tbe debts incurred be the widow 
were incurred lor purposes for which the? 
wlM,n,w^ Poe’-ibility be legitimately incurred, 
without regard to tbe question whether there 
was a necessity for borrowing. If this were 
true, the destruction of the reversionary iuter- 

of timVM“?he 
UkA Tt. k S'*® “ight 

^nd It for her own oujoymeut : and for everv 

mananemeotof ibj 
Miate, forculiivaUon, aurl for paymeitt of tL 
Ooverument revenue, she might borrow ih! 
requtsire funds, aud let tbe debt grow and ^in- 
terest aocumu ale upon it u.,til^^.A „ j 

the reverKiouers. This doctrine beare Li 

*5* “V”®** was onc?fdmiu'3 

mansKement. notwithstanding ihaf tbe.rwae 

In tliai case, it is true, the debts were 
Dot incurred for a daughter’s marriage 
but I see DO justiBoation for holding that 
i^enmrhs are not generally apS hu 

8. Bhahabal v. Ram Das, U 87 y) 8S p jr thTg." 
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at any rate, to parties following custom 
in this province. On the judgments of 
other Courts cited by appellant’s coun. 
sel. only three contain passages which 
appear to support bis proposition in 
some measure. In 31 Cal 433 (9), the 
learned Judges remarked that the widow.s 
whose alienations were attacked in the 
case were not bound to pay off the debts 
of their husbands and the costs of cer- 
tain necessary marriages out of their 
Income. But they did not base their 
decision upon this ground as they found 
It proved that tbe property did not yield 
an income larger than was necessary for 
their maintenance and the maintenance 
of their dependents. In H9 I C 581 (10), 
the Oudh Judicial Commissioner’s Court 
remarked that a Hindu widow has ab- 
solute power of disposal over the pro- 
perty inherited from her husband and 
when she alienates the property to pay- 
off his debts, no question of pressure on 
tJie estate arises. 

This merely applies the principle that 
P“®se8 to the widow subject to 
u.e liability created by the husband, as 

Madras Court in 

55 Mad ^6 (11). where it was ob.erv^ 

8ubi«M ®state 

aul.ject to payment of debts and that 

until PO”®*- of dis- 

posal But tbe test on which itie case 

WHS decided was simply whether the 

alienation, which bad been effected tc 

discharge a necessary debt, could he jus- 

tibed as the act of a prudent manager 

I was decided that the widow had acted 

ni good faith and in the exercise oJ proper 

widows , the principle followed in the 

oif tu;. The decisions of tbe indian 
Coun, generally show that tbe broS 

eeruTuioS oou^. 

oeoepiod "■>re,ervedlV'‘by’‘?hriDdir 

oudj::- X ? 

geoeesity ler an el°en.°tioy“l,!^„ widol^ls 


re J.eiiterere“iS; 

18. Sudarahan Piashad Narain Sinnh v 

Singh, (1921) 60 I 0 486. ■ Sarjog 

* A « 
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not established unless it be proved that 
it the time the money was actually ad- 
vanced, there was not money in the 
coffer sufficient for the protection of the 
estate. In that case, the necessity was 
the payment of costs of litigation to pro- 
tect the estate against hostile attacks. 
The Lucknow Court in 4 Luck 279 (14), 
took a similar view in a case where the 
alienation was made by a widow to sa- 
tisfy a decree for arrears of rent passed 
against her, remarking, 

It has been held in similar cases decided by 
■-heir Lordships of the Privy Council and by 
tho High Courts in India that the payment of 
A decree for arrears of rent cannot by itself to 
considered to to legal necessity unless there is 
evidence to show that the widov had no means 
to pay that decree and that the borrorving was 
necessary in order to discharge the debt, which, 
if not discharged, would have resulted in the 
sale of the property in her hands and which 
she bad inherited from her husbaod. If this 
wore not the rule of law, it would to open to a 
widow to appropriate the entire profits of the 
property for her own use and benefit witbont 
paying rent or revenue which is actually 
charged on the profits accruing from the pro* 
petty. A Hindu female cannot be considered 
to bo entitled, while she is in possession of tho 
property inherited by her to appropriate the 
gross profits of tho property and to thfow the 
burden of the payment of legitimato charges 
like those of rent and revenue upon the re- 
versioners. 

But whatever be the correct view of 
the Hindu law on the subject, I have no 
doubt that, a widow following the Cus- 
tomary Law of the Province is not en- 
titled to alienate her estate, even for a 
necessary purpose, where it is shown 
that the income of the estate was suffi- 
cient for the purpose. There is ample 
authority for this view and appellants’ 
counsel has not given any good reasons 
for holding it to be unsound. Applying 
this principle to the facts of the present 
case, the appeal must fail. It is not 
shown that the Rani’s income was in- 
sufficient to meet the expenses of Labb 
Kaur's marriage. On the other hand, it 
is admitted that she bad an ample income 
from Sardar Gajindar Singh s estate, 
40,000 to 50,000 according to the plain- 
tiffs, 12,000 or 13,000 according to the 
defendants— and as already stated, she 
had alienated property worth many thou- 
sands of rupees. There is no evidence 
to show what amount would be a reason- 
able expenditure on Labb Kaur s mar- 
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riage. No enquiry is proved to have been 
made by the alienees as to the existence 
of the debts to repay which the aliens, 
tion was stated to bo necessary. Accord- 
ing to the deed, the debts bad been in- 
curred to meet the expenses connected 
with the marriage, and the miloi and 
tirajwan ceremonies. What these two 
ceremonies cost or what they might rea- 
sonably be expected to cost is not 
proved. (His Lordship then considered 
the validity of the other debts and con- 
clnded.] For all these reasons, I find 
that the snit was rightly decreed and I 
wonld dismiss the appeal with costs. 

Jai Lai, J. — I agree, 

k.s./r.k. Appeal dismissed. 
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Jai Lal and Sale, JJ. 

(Lala) Tarif SinjA— Plaintiff -Ap. 
pellanb. 


V. 

{Lala) Eanshi Bam and others Do- 
endants — Respondents. 

Appeal No. 190 of 1935, Decided on 
IZid July 1935, from decree of Senior 
Sub-Judge, First Class, Ludhiana, D/- 
28th November 1934. 

(a) Parlner*hip-Suik for diisololion and 

iccounl*— How effected. . 

IQ a suit for dissolution of 
leltlemont of accounts, ordinarily ihs lisoiiiii# 
bave to be paid and assets to bo collected ao 
ibe business bas to be wound np. Sometimes 
ibis is begun by ascertaining the l^b'lUjes*”" 
assigning them either to the patties wi 
lonsent of tho creditors, or by discharging them 
out of the sale proceeds of 
bQsiness. The amounts due to the 
we valued and assigned to ‘he pMhes>« . 
tioned between them, or sold to t^hd^p^ ^ 

(b) Partnership-Suit for 

pointmentof Commieiioner-pispuUregart 

ing poi«ei»ion of account , .Unef 

ihlufd decide on 5”“®,' Vheiii. 

i« only to eaamine accountf and let 

In a 8Qh for dissolution of ctI- 

the duty of the trial Court to record 

dence on question of 

books itself and not to aPP®‘“‘ “ b can- 

for that purpose. This is a matte 

not be left to tho cSSuais- 

fall within the ordinary the 

fiioner. whose business is ^ a ^port W 

accounts produced I’®/®'® * :„ation^f 

the Court the result of the ^ gobeme 

accounts and also to suggest p 
for the winding up of the L dU- 

(c) Court fee-Partnersbip -S“‘L‘®,pital 

solulion-Plainliff providing /S’® ad* 

for business-Amount , 'u. -,id on 

juslment- Court fee need not be P*'® 

entire amount. 
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Where the pUiotlS provides all the capital 
for the busioess of the firm, it Is Dot oecessary 
forhimtopay acoort'feo stamp on tbe whole 
amount, which he claims shoald bo takea into 
account in adjusting tbo final accounts bet- 
ween the parties. [P 46D C 2] 

(dj Court-fees Act (1870), S. 7 (iv) (f)— 
Provisions apply to appeals. 

The provisions of S. 7 (iv)(l) aud S. 11. Court* 
foes Act. also apply to appeals: 1929 P C 117; 
1931 Banj 146 and 1933 Mad 330, Foil. 

tlMCO C 2; P 461 0 1] 

Jagan Nath Aggarwal and S. it. Sikri 
— for Appellant. 

Badri Das and Krishna Stcarup — for 
Bespoodents, 

Jai Lai, J. — The appellant Tarif Singh 
instituted a suit for dissolution and set* 
tlement of accounts of a partnership 
business with his brother Kanshi Bam 
and another Kanshi Ham, both of whom 
are respondents in this appeal. A preli- 
mioary deoree was passed and a Gommis* 
Stoner was appointed to esamioe tbo ac«^ 
counts of the parties to submit a scheme 
for the winding up of the partnership 
business. The Commissioner examined 
the accounts of the parties, i. e., what* 
ever accounts were produced before him, 
and made a report. It appears that the 
business ol the partnership is carried on 
at Amritsar, Ludhiana and Muzsffarna* 
gar; and the question arose in whose pos* 
eessioD the books relating to the business 
at Muzaffarnagar were. They were not 
produced before the Coramissiooer and 
it also appears from the record that from 
the very beginning the plaintiff has been 
making applications with a view to secure 
from the defeodants the prodootioa of 
the books relating to the Muzaffacnaear 
business. When the Commissioner was 
appointed, the plaintiff applied to the 
'Court that the CoramiasioDer should be 
direoted to record evidence and to decide 
in whose possession the Muzaffarnagar 
books were and an order to that effect 
was passed by the Court and in pursu- 
«ace thereof the Commissioner recorded 
«vidence which he forwarded to the trial 
■Court. The trial Court came to the con- 
oluBion that the books were in possession 
of the plaintiff. The Commissioner re- 
ported that in respect of the business 
•carried on by the parties up to the date 
■ot the report certain amounts were due 

.“f. He suggested that the 

■plaintiff alone should in future carry on 
what was previously the partnership husi- 
ness and after he had realised all the 
^ets and paid off the liabilities of ' the 


firm the balancoshould bodivided between 
the parties io the manner suggested by 
him. After examining the Commissioner, 
ae both parties bad objected to the report 
and particularly to the manner in which 
the busioess of tba partnership was to be 
carried ou after the date of his report 
and to the disposal of the balance, the 
trial Court passed a decree acceptiog 
practically all the suggestions of tbe Com* 
missioner. The result is that the business 
has not really been wound up; it still 
coDtinuee, and it is conceded before us 
that io case there is a dispute hereafter 
as to the amounts actually realised by the 
plaintiff or disbursements made by him, 
and coDBegaeotly about tbe balance due 
from one party to the other, a fresh suit 
would have to be brought in order to 
settle such dispute. This is exactly what 
is intended to be avoided by tbe suit for 
dissolution of a partnership and settle* 
meot of its accounts. Ordinarily tbe lia* 
bilities have to be paid and assets to be 
collected and tbe business has to be 
wound up. Sometimes this is begun by 
asoertainiog tbe liabililies aod assiguing 
them either bo the parties with tbe cou- 
seat of the creditors or by discharging 
them out of the sale proceeds of tbe as- 
sets of the business. The amounts due to 
the partnership are valued and assigned 
to the parties, or auctioned between 
them, or sold to third parties. Neither of 
these methods has been adopted either by 
the Commissioner or by the trial Court. 
It is nob therefore surprising that both 
parties objected to the report before the 
learned trial lodge, who does not appear 
to have applied his mind to the proper 
procedure to be adopted in sneh oases. 

On this appeal by the plaintiff it is 
contended that the decision of the trial 
Court, that tbe Uuzaffaroagar books were 
ID bis possession, is not supported by any 
evidence and that in any cise it should 
not have been based on the evidence re- 
corded by the Commissioner alone. This 
OTideDoe has not been translated and 
printed. Mr. Jagan Nath Aggarwal at* 
tempted to read the varnaoulat record 
from tbe certified copies in his posses. 
Sion, but Mr. Badri Uas for the respon- 
dents objected to this course, on the 
ground that the evidence should have 
been printed aod that it was tbe duty of 
Mr. Jagan Nath Aggarwal to see that it 
was printed. In reply Mr. Jagan Nath 
Aggarwal' isys that la the notice regard 
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ing the priofcing of the documents an in- 
timatioD was given to him that any evi. 
denoe recorded by the Commissioner 
Would, as a matter of ordinary routine, 
be printed and therefore ho dtd not make 
any special efforts to have the evidence 
recorded by the Commissioner printed 
in this case, especially as the printed re- 
cord was given to him only a short time 
before the hearing of the appeal and he 
had DO time to take proper steps The 
evidence b'^ing in vernacuhir we declined 
to give permission to Mr. Jagan Nath 
Aggarwal to read it. Consequently we 
have not been able to examine the evi- 
dence and to decide the Question whe- 
ther the conclusion of the learned trial 
Judge, tliat the books relating to the Mu- 
zaflfarnagar business are in possession of 
the plaintiff, is justihed by the evidence 
or not# Though the other objection by 
Mr, Jagao Nath Aggarwal, that the -ourt 
should not have abdicaed its faoctioQS 
by leaving it to the Commissioner to de- 
cide the Question in whose possession the 
books were, is not open to him, as it was 
on his own application that this course 
was adopted by the learned trial Judge, 
still in my opinion it was the duty of the 
Court below to record the evidence itself 
and not to appoint a Commissioner for 
that purpose. This was a matter which 
could not be left to the Commissioner 
and did not fall within the ordinary 
duties of the Commissioner, whose busi- 
ness WHS merely to examine the accounts 
produced before him and to report to the 
Court the result of the examination of 
the accounts and also to suggest a proper 
schema for the winding up of the business. 
It was for these purposes alone that be 
was originally appointed. 

Id my opinion therefore the best course 
would be to set aside the final decree 
passed by the trial Court and to remand 
the case to it with directions to proceed 
with the case after the stage at which 
the preliminary decree was passed, to 
appoint a new Commissioner and then to 
pass a final decioe, in accordance with 
law, with due regard to the ohservatione 
made above. The evidence recorded by 
the previous Commissioner shall betreat- 
ed as evidence in the case and it will be 
open to the Court below to take into con- 
sideratioa bis report, if it considers such 
a course to be necessary in the interests 
of juetice. The Commissioner appointed 
by the Court shall also be appointed a 
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receiver in respect of the assets of th« 
partnership and he will be given 
powers necessary for the purposes of 
winding up the partnership bneiness bv 
collecting and realizing the assets and 
paying off the liabilities of the hrm. 

As the main objection in this appeal 
has been as to the relevancy of the evi 
dence recorded by the Commissioner and 
as we find that that evidence was re- 
corded on an application made by the' 
appellant, we consider that the appellant 
should pay the costa of this appeal to the 

respondents irrespective of the result of 

this litigation. Before conoluding this 
appeal reference must be made to a pre- 
limmary objection taken by Mr. Badri 
Das It appears that the suit was valued 
for purposes of court. fee. under S. 7 (4) 
(fl . Court-fees Act, at Rs. 1,300. After 
the decree of the trial Court the plaintiff 
has presented this appeal and has valued 
the relief at Rs. 5,250 and has paid a. 
court-fee stamp on that amount. An ob. 
jectioii is taken that the real object of 
this appeal is that the finding uf the trial 
Judge disallowing an item of Hs. 56,000, 
which the plaintiff claims to >'e due to 
him from tho other partners as having 
been credited to him in the Muzaffar- 
nagiir books, should be set aside and he 
must therefore pay court- fee siamp on 
that amount. It is however to he noted', 
that the plaintiff does not claim a decree 
for Rs. 58,000; all that he claims is (bat 
in tlie final settlement of accounis relat- 
ing to the partnership business Rs. 58,000' 
which WHS credited to his account in the 
partnership business and which repre- 
sented his profits in the busines'S prior to 
the date of the credit, and also the 
amounts actually paid by him as capital 
for tho business, should be taken into 
account. If*may be mentioned that it: 
seems that the plaintiff provided all the 
capital for the business of the firm. 
Under such circumstances it seems tp ®e 
that it is not necessary for the plaintiff to 
pay a conrt-fee stamp on tiie whole 
amount, which be claims sliouhl be taken' 
into account in adjusting the 
counts between the parties. 

it has been laid down hv their 
ships of the Privy Coiidoil in 
737 (l), that the provisions of S 7 \i) w; 
and S. II, Court-iees Act, also apply tg 

1. Fhu.iH h KhHn v.Mauladad Khau.l929P C 

147=117 1 0 493—56 1 A aaS^lO tab 7S* 

(PO). 
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\ppeal8. This was the view taken in 9 
.Rang 165 (2) and 56 Had 705 (3). Id my 
opinion therefore in this case it was open 
to the appellant to value bis relief for the 
purpose of court, fee stamp tentatively at 
such figure as he may choose to fix, under 
S. 7 (4) (f), and the plaintiff was within 
his right therefore in fixing the value at 
Bs. 5,250. 1 would therefore overrule the 
prelimiDary objection. 

The net result is that this appeal must 
be accepted, the final decree passed by 
the trial Judge set aside and the case re« 
maoded to him with directioDS to pro- 
ceed with the case as directed above. 
The case will be sent to the trial Judge 
with all possibleiexpoditioD and in any 
•case it should reach him before 6th 
August 19S5, on which date the parties 
have been directed by us to appear be- 
fore thel earned trial Judge, who would 
on that date appoint a Commissioner and 
Receiver. The appellant will pay the 
costs of this appeal to the respondents 
irrespective of the result of the suit. The 
court.fee ou the memorandum of appeal 
shall bo refunddd to the appellant. 

Sale, J.— I agree. 

B.D /r.k. Appeal a ccepted. 

2. C. K- Umznar v. 0. K. All Ucntnar. 1931 Rftne 
, 1 0 91=9 Rang 165 (F B). 

T n if; Vonkatanaodam. 1933 Mad 330»14l 
I C 602=55$ Mad 705=64 M L J 193. 
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Girdhari Bam and Appellants. 
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necesaarily arises in such cwes - teoann, 

^ Bd 1932 Lah 6d6. Re 
lul wnere 


tenancy 
Lfik 99 

, . IFlSiOli 

tenant, 


tion arises that the relationship of landlord 
and tenant existed between the parties. 

tP 4C2 C 1] 

(b) Landlord and Tenant — Non-payment of 
rent by tenant'--*No cessation of relationship 
— Tenant's possession is not adverse. 

The more qod- payment of rent does not cause 
C6S^>icioD of the relationship of landlord and 
teoaot, or convert the posacssion of the tenant 
into adverse possession. [P 4G2 C 2] 

Jagan N'ath Jffgarit’ai-^for Appellants. 

Mehr Cliand Makajan — for Bespdts. 

Judgment. — A suit brought by the 
respondents against the appellants for 
possession of land has been decreed and 
consequently this second appeal has been 
presented in this Court. The plaintififs- 
respondents allege that they were the 
owners of the land in suit and that the 
saoae was in the occupation of the defen- 
dants as tenants under the plaintiffs and 
for reasons, which it is not necessary to 
mention here, the defendants were liable 
to ejectment. The suit has been con- 
strued as a suit based on the existence 
of relationship of landlord and tenant and 
in the alternative on the title of the 
plaintiffa. On reading the entries in the 
fievenue Records the learned District 
Judge ^3 held that in its inception the 
possession of the appellants was permis- 
sive as tenants under the respondents, 
but that there is no proof of payment of 
any rent by the appellants to the respon- 
dents, nor is there any proof of any overt 
act by the appellants denying the title of 
the respondeuts and asserting their own 
title prior to 1922. In that year a suit 
was instituted for recovery of rent in the 
Revenue Courts by the respondents 
against the appellants and the existence 
of relationship of landlord and tenant 
was denied by the appellants and finally 
the suit was dismissed. But from 1922 
tiU tbe institution of the present suit 

^ adverse 

possession of the appellants has not ex- 

lu 12 years so as to 

destroy the title of the respondents. 

Un tbiB second appeal it is asserted by 

‘b® appellants 
that the intorpretabioD placed on tbe re- 

entries by the learned District 

Judge 18 erroneous and that it does not 

follow from those entries that originally 
the possession of the appellants was that 
of tenants under the respondents. Now 
the entries m 1901 and 1902 were as 

in thft’ respoadenta wore entered 
m the column of proprietors. The ap. 
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pellants were entered in the column of 
cultivators and were described as tenants 
at will. In tbe column relating to rent 
it was mentioned tliat "the same amount 
is paid as rent as is paid by the landlords 
as land revenue”; in the first entry the 
amount of rent also is mentioned to be 
annas 9, annas 3, for the kharif harvest 
and annas 6 for the rabi harvest and in 
the column of remarks it is stated that 
the mutation has been made on ac- 
count of the land having been newly 
broken, presumably meaning that the 
appellants are in possession as tenants 
paying the same amount as rent as land 
revenue assessed on the land because 
they have brought the land under cnltiva- 
tion. I am aware of the fact that it is the 
^practice of revenue authorities in this 
province to record a person, who is in 
possession of land without any ostensible 
jtitle thereto, in the column of cultivator 
Idescribing him as a tenant-at-will, and 
Itbat sometimes a remark is added men- 
tioning the grounds on which the person 
in possession claims to be in possession. 
No presumption of tenancy necessarily 
arises in such cases, but in the present 
case there is something more than that. 

In the column of rent paid by the tenant 
•the amount of rent is mentioned. In 
subsequent entries the amount of rent is 
not mentioned and what is recorded is 
that the amount is the same as the land 
revenue payable in respect of the land by 
the landlord to the Government. On 
such an entry in my opinion the learned 
District Judge has reached the correct 
conclusion that a presumption arises that 
the relationship of landlord and tenant 
existed between the parties. The learned 
counsel for the appellants has relied upon 
li Lah 410 (1), the decision in which 
turned upon an entry made in the column 
of rent in exactly similar terms, and it 
appears that the view of the learned 
District Judge was approved that the 
entry did raise a presumption of the exis- 
tence of relationship of landlord and 
tenant : but in that particular case the 
presumption of correctness of the ent^ 
was found to have been rebutted by the 
evidence produced. The case therefore, 
80 far as the interpretation of the entry 
is concerned, is against the appellants 

Gbulam Murtaza t. Nagina,1930 Lab 901 ~ 
123 I C 978=11 Lab 410. 


contention. In 13 Lah 432 (2), a Divl 
sion Bench of this Court considered in 
detail the effect of ' such an entry and 
came to the conclusion that it raises a 
presumption of the existence of relation- 
ship of landlord and tenant. In my 
opinion it is immaterial in this case whe- 
ther the presumption has been raised by 
the District Judge on interpreting the 
entry made in the jamabandi of 1901 and 
1902 or in subsequent jamabandis, but 
he has raised the presumption of the 
existence of relationship of landlord and 
tenant and there is no evidence in re. 
buttal by the appellants as none has boon 
pointed out before me. It is well re- 
cognized that the mere non-payment of: 
rent does not cause cessation of the re- 
lationship of landlord and tenant or con. 
vert the possession of the tenant intoad- 
verse possession. 

It was contended that in the pleadings 
of the plaintiffs it was asserted that the 
relationship of landlord and tenant com- 
menced ten years before the institution 
of the suit and that the denial of the 
plaintiffs’ title was five years before the 
institution of the suit ; and, as in 1922, 
which would be ten years before the in- 
stitution of the suit, a Revenue Court in 
a suit instituted by the respondents for 
recovery of rent bad negatived the exis- 
tence of relationship of landlord an^ 
tenant between the'parties, and as on this 
record there is no proof that ten years 
prior to the institution of the suit rela- 
tionship of landlord and tenant was 
created between the parties, the respon- 
dents must fail ou the cause of action 
set up by them. But an examination of 
the plaint shows that the respoudents 
did not assert that the tenancy was creat- 
ed ten years before the institution o 
the suit. All that they asserted was 
that the defendants-appellaats had been 
their tenants and bad denied tbeir ti 
five years ago. But the counsel for res- 
pondents, when examined before the fram- 
ing of the issues, did make a , 

that the relationship of landlord 
tenant commenced ten years ago. 
might bo due to an apprehension duo v 
the result of the previous 
Revenue Courts. But obviously 
poudents cannot be made to s . 
eucb a statement which is o®*: {.gee 

in the plaint. In . 

2. Sohawa Singh v. Kesar Singh, 1992 
=140 I 0 474=13 Lab 432. 
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fotiDd on an intcrprotafeion of the Be- 
venud Records, and in my opinion cor- 
rectly, that the relationship of landlord 
and tenant eiisted originally ^ben the 
land rvas given by the respondents to the 
appellants. 

It was then contended that as the 
claim for rent in the suit brought in the 
Revenue Courts in 1922 was in respect 
of the years 1919 to 1922, and as that 
suit was dismissed, it must be held that 
the possession of the tenants became ad- 
verse to the landlords in 1919 and in 
tbe alternative that the finding of the 
Revenue Court must be deemed to be 
that in 1919 the relationship of landlord 
and tenant did not exist and the suit 
having been brought in 1933, tbe appel- 
lants’ possession must be deemed to be 
adverse and for more than 12 years 
against tbe respondents. But it must be 
remembered that it was subsequent to 
the institution of the suit that in their 
written statement the appellants denied 
the title of tbe landlords and asserted 
their own right. There is no proof that 
prior to that they bad done so. More- 
over the conclusion of the Revenue Court 
^DDot be res judicata, because in its 
judgment that Court has expressly left 
the question of the existence of the rela- 
tionship of landlord and tenant to be 
determined in civil Courts. I hold there- 
fore that the conclusion of the learned 
District Judge is correct that as in this 
OMs at tbe commencement the posses. 
Sion of the appellants was permissive, tbe 
respondents, tbe real owners of the land 
in suit, are entitled to a decree in the 
absence of proof by tbe appellants that 
at any time more than twelve years be- 
fore the institution of the suit, they con- 
verted their permissive possession into 
adverse possession. I dismiss this an- 
peal with costs. 

b.d./k.k. Appeal dismissed. 
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Parkash Chand Mahajan — Appellant. 

V. 

Madan Theatres, Lfi.— Respondent 
mBo. First Appeal No. 1170 of 1936. 

January 1936. 

iiiS*** 14S— Decree egaimt 

judgment-debtor can be executed againit 


of & statement made * before tbe Coort, under- 
taken to satisfy tbe Habilitj of the judgment- 
debtor. It does pot matter that tbo name oi 
tbe surety is not meotioned In the decree ; 
1935 Lah 180» Bd. on t 1930 LaTi 110 and 103r 
Pesh d3, Discing. (P 464 C V 

Harnani Shigh—foT Appellant. 

Jagan Nath Aggarwal — for Respdts. 

Judgment. — The appellant being a 
Receiver of the estate of Messrs. Pahlad 
Das.Bhagwan Das, instituted a suit for 
recovery of the arrears of rent against 
the Madan Theatres, Ltd., Calcutta, and 
impleaded Messrs. Pablad Das.Bhagwan 
Das, as pro forma defendants to the suit. 
Ooe Tara Chand Sajdeb, who appears to 
be the tenant of tbe Madan Theatres 
Ltd., Calcutta, ,at Lahore, appeared as 
the attorney for Madan Theatres Ltd., 
and defended the suit ou their behalf. 
Ultimately the suit was compromised, 
and he made a statement in the trial 
Court admitting the claim of the plaintiff 
and undertaking to pay the future 
monthly rent of the premises direct to 
the Receiver without fail and also to pay 
Rs. 600 a month in satisfaction of the 
arrears of rent. He admitted liability 
for the amount claimed by the plaintiff 
and agreed that a decree be passed in 
terms of tbe compromise. It was also 
agreed that on failure to pay Rs. 600 per 
month regularly the decree.holder would 
be entitled to execute tbe decree for tbe 
whole of the balance dne and also that 
on such failure Tara Chand Sajdeh, that 
IS to say the attorney, shall be personally 
liable for the performance of the decree 
by payment of any balance that may be 
due to the decree.holder under it. This 
statement was made in pursuance of a 
compromise with the plaintiff and the 
Plaintiff also mado a statement agreein'* 
to the terms mentioned by Tara Chand 
Sajdeh. A decree was passed in pursu- 

ance of this compromise which provided 

tbat is to say the 

plaintiff the sum of Re. 14,097-1-0 and 
do also pay Rs. 1.450-7-0, the costs of the 
suit, and also that defendant 1 shall pay 

the amonnt above mentioned by monthly 
instalments of Rs. 600 each payable on the 
Uth day of each month, the first 

I'^th May 

V II V oslance short of Rs. 600 
shall be the last instalment and also 
that if any one of the instalments is not 
duly paid the decree-holder shall be en 
titled to recover forthwith the whole 
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'.mount, which may at the time of the 
iefault remain due under the decree. It 
.s then recited that “ Mr. Tara Cband 
Sajdeb, wbo holds the power of attorney 
■)n behalf of defendant 1 has further un- 
dertaken the personal liability to pay 
:bi3 decretal amount and costs ” 

Only two instalments were paid by the 
surety in pursuance of this decree and 
rherefore default having been made in 
•ha payment of the remaining instaU 
ments the decreo-holder made an appli- 
cation for the execution of his decree 
igaiost Tara Chand Sajdeh as a surety 
oy whom ah objection was taken that 
.ue bad not become liable for the per- 
formance of the decree and the same 
.'ould not be executed against him in the 
form in which it had been passed. The 
matter was heard by the same learned 
fudge who had passed the decree and it 
3 curious that he declined to execute it 
against the surety, holding that it was 
not an executable decree as against him. 


suit. The Court merely passes a deore« 
against the defendant, who has been ori 
ginally impleaded in the suit ; no men* 
tioQ is made in the decree or in the jade* 
ment of the Court of the liability of the 
surety. The liability of the surety in 
such cases is determined by the under 
taking that he has given to the Court by 
means of the agreement or statement 
made by him, which is accepted by the 
Court, and the case proceeded with on 
the undertaking given. A somewhat 
similar case was decided by me in 1935 
Lah 189 (1). But the learned Judge be. 
low thought that there was same distino- 
tion in the principle involved in that 
case and in this. There is no doubt 
that the surety in that case was made 
liable by the decree itself, but that does 
not make any difference about the liabi- 
lity of the surety even if he is not men. 
tioned in the decree. Two cases relied 
upon by the learned Judge, 1930 Lab 
110 {-2) and 1933 Pesh 83 (3), have ah- 


The plaintiff decree. holder has conse- 
quently presented this appeal. 

Another appeal has been presented, 
which supports the ground taken by the 
decree. holder, by the judgment-debtor, 
the Madan Theatres, Ltd. This jud^ 
ment will dispose of both these appealT 

Now, I have no doubt that the decree 
could be executed against the respondent 
Tara Chand Sajdeh as a surety in the 
same manner in which it could be exe- 
cuted against the original judgment, 
debtor, the Madan Theatres Ltd. S. 145, 
Civil P. C., is clear on the point. It 
provides that where a person has become 
liable as surety for the performance of 
liny decree or part thereof the decree 
may be executed against him, to the ex- 
tent to which he has rendered himself 
personally liable, in the manner provided 
for the execution of decrees and such 
person shall, for the purposes of appeal, 
be deemed a party within the meaning of 
|S. 47. It is to be noted that the section 
idoes not provide that before the decree 
can be executed against the surety he 
should be named as a judgment-debtor 
in it or even that the decree should 
provide for his liability as a surety 
or that it should contain a direction 
against the surety to pay the amount 
jof the decree. Cases are numerous 
where a person becomes liable by exe- 
cuting a deed on the institution of the 
suit and during the pendency of the 


solutely no bearing on this case. 
The question decided in those cases was 
between the decree.holder and the jadg- 
meat. debtor against whom the suit had 
originally been instituted, and turned od 
the form of the decree. There is no qnes. 
tion in this case of an attempt by the 
decree.holder to execute a declaratory 
decree. The decree- holder in this case 
is exercising the right given to him by 
S. 145, Civil P. C., which has nothing to 
do with the form of the decree as against 
the judgment-debtor. In my opinion the 
view of the learned Subordinate Judge 
is clearly wrong and I bold that thede- 
creo can be executed against Tara ChaM 
Sajdeb as surety under S. 145, C. P. O- 
I accept this appeal, set aside the 
order of the Subordinate Judge and send 
the case back to him with direction to 
proceed with the execution of 
cree against the respondent Tara Chand 
Sajdeh, wbo shall pay the costs of the 
appellant decree- holder in this pour. 
The Madan Theatres Ltd., shal bear 
their own costs in this Court in bot 

appeals. , „ , 

M.D./r.K. Appeal alloiced^ 

1. Gauba V. Sullan Singh, 1935 Lab 189—18'^ 

2. jiinu Mai V. Pats Ram, 1930 hah llO-l^O 

3. iJukam^Cband Tilok Chand 

Oela Ram, 1933 Pesh 83=146 I 0 1094. 
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Addison and Dir Mohammad. JJ. 
Nur AfofccZ.—PIaintiff — Appellanb. 

V. 

Bkawan Shah and another — Defen- 
dants — Eespondents. 

First Appeal No. 2 of 1933, Decided on 
2oth March 1935, from decision of Sub- 
Judge, 1st Class, Lyallpur, D/. 4tb Octo- 
ber 1932. 

. Cuctora (Punjab) — Adoption — Customary 
adoption is appointment of heir — Gift to 
such person is valid. 


In the Punjab the customary adoptions are 
not adoptions in the ordinary senso but are 
really appointments of heirs. No particular 
ceremony is necessary for an adoption and if a 
gift is made to such son it is ralid. Even if a 
gift is not made ho will succeed on the death 
of the person who appointed him as bis heir. 

tP 466 C 1] 

Janhi Nath Wazir and Dev Haj 
Sawheny — for Appellant. 

Mam Chand Manchanda and S. C. 
Manchanda — for Respondents. 

Addieon, J. — The following pedigree 
table is necessary in order to understand 
this appeal : 


SAID MOHD. 


Mohd. Shah 


Zubair Shah 


1 


Bhawan Shah 
Defendant 1 (scniess) 


Bahadur Bhah FazilShah 


Sardar Shah Nadir Shah PirShab 
Detendant 2. 


Nut Mohd. I ^1 

Plaintiff. Pahlwan Lai Shah. 
Shah 


Pahlwan Shah FazalShab Sultan Mahmud Shah 


The suit has been brought by Nur 
Mohd. a minor through his next friend, 
bis mother Mt. Maryam, for a declaration 
that the adoption by Bhawan Sbab, de- 
fendant 1 of his nephew Nadir Shah de- 
fendant 2 and a gift to him of a large 
pact of his land should be declared in- 
valid and not liable to affect the rever- 
sionary rights of the plaintiff who is 
another nephew of Bhawan Shah. A third 
nephew Pahlwan Shah brought a similar 
Suit but it was allowed to be dismissed 
under the provisions of 0. 9, R. 8, Civil 
P. C. The present suit has also been dis- 
missed and the plaintiff has appealed. In 
the plaint it was stated that in matters 
of alienation the parties were bound by 
zammdara (agricultural) custom, what- 
ever that may be. In the written state, 
ment It was alleged that the parties were 
bou^ by the oustom prevalent among 
Qu Qureshis of this village Pindi 

Sheikh Musa as recorded in the wazib- 
ul-arz from the year 1853 onwards. 
Many of the plaintiff s witnesses stated 
R®.? adoption of- 

and added 

that this Qureshis could not make a gift 

of their ancestral land. Some of them 

however admitted that such a gift oould 
be made. “ 

Practically all of them stated that the 
Qureshis of Pindi Sheikh Musa Ure 
governed by the special oustom of their 


papers of 1858. In particular P. W 6 
Qutab Shah who is related to both par- 
ties has stated that Nadir Shah was 
adopted by Bhawan Shah and that Bha- 
wan Shah who never married used to 
live with his brothers. At the time of 
the adoption he was very mnch attached 
to Nadir Shah. P. W.9 Ganj Baksh stated 
that a sonless proprietor could adopt his 
first oousm. or second cousin, this being 
sanctioned by their oustom as recorded 
in the settlement papers. Mt. Maryam 

Hf? o! of PJain. 

tiff as P. W. 11 also admitted that the 

parties were governed by their own 

custom specially recorded. Nadir Shah. 

the alleged adopted son, sued her 

daughter and herself for restitution S 

been 

married to her daughter. The suit was an 
wccessful as it was held thatthe marriage 
was not established. There is thus a 
certain amount of ill-feeling between Mt 

defendant's wit! 
nesses similarly stated that they were 

bound by the oustom recorded Z 

Shah w Nadir 

that both the adoption and the gift were 
allowed by their oustom. The oral evi 
deuce therefore is overwhelmi ng in favour 
of the view that the parties are bound by 
custom while the weight of the evidence 
ism favour of the factum of adoption! 
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The faotum of the gift is not disputed. 
On 21st September 1928, Bhawan Shah 
appeared before the patvrari and stated 
that he wished to give the land in suit 
to Nadir Shah whom he had adopted and 
had brought up since he was 4 or 5 years 
old. He did not gift the land which he 
owned jointly with his brothers but only 
so much of bis land as he held by him. 
self. This statement was repeated before 
the revenue officer who sanctioned the 
mutation on 5th January 1929. The 
plaintiff's counsel relied on the fact that 
in the plaint of the suit instituted on 
24th February 1921 by Nadir Sbab, who 
was then a minor, through his father for 
restitution of conjugal rights, Nadir Shah 
was described as the son of Zubair Shah. 
This is not remarkable as in tbe Punjab 
these customary adoptions are not adop- 
tions in the ordinary sense but are really 
appointments of heirs. Beliance was also 
placed by him on a statement made by 
Bhawan Shah on 29tb April 192G in 
another suit brought by the plaintiff in 
this case. 

In that statement Bhawan Shah is re- 
ported as having said that tbe sister of 
the plaintiff was married to Zubair Shah's 
son. The contention is that be must 
have meant Nadir Shah and be would 
have described him as his own son had 
he b^en adopted. This contention is not 
of any force for the reason already given: 
while Bhawan Shah has not been put into 
the witness-box to explain this obscene 
remark. The custom as recorded in the 
wa^-ib-ul-arz of 1858 is as follows: 

Laipalik and picbblag sons would ,oot get 
anylbing except in tbe case of a proprietor 
making a gift in bis lifetime. As adopted son 
is like a real son and be shall become tbe owner 
of tbe estate under all ciicumstances, etc. 

Tbe evidence conclusively establishes 
that Bhawan Shah up till very lately 
lived with the father of Nadir Sbab and 
treated Nadir Shah as his son as well as 
adopted him. No particular ceremony is 
necessary for an adoption, and it may be 
held that Bba%van Shah adopted him or 
took him a laipalik son, that is, who has 
ibeen taken and reared as a son. If a gift 
is made to tbe latter it is valid. Even if 
a gift is not made, to the former that is 
the adopted son, be will succeed on the 
death of the person who appointed him 
as his heir. In our judgment Nadir Shah 
must be held to have been adopted and 
even if he was only taken and reared by 
Bbawan Sbab the gift would still be valid. 


Bhcrajj 
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The suit was therefore properly dismissed 
and we dismiss the appealwith costs. 

k.s./b.k. Appeal dimimd. 
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Agha Haidar, J. 

-4sa — Defendant — Petitioner. 

v. 

ilt. Bhutan — Plaintiff — Opposite 
Party. 

Civil Revn. No. 644 of 1935, Decided 
on 9th January 1936, from decree of 
Senior Sub. Judge, Rohtak, D/. 15th July 
1935. 

(ft) Award — Vftlidily of-*Arbitrfttor lubmiU 
ting award beyond date fiaed~ Parties sub* 
mitting to arbitration and conducting case 
before arbitrator after due date^Consent of 
parties can be inferred — Award is valid 
though filed out of time. 

Ad arbitrator is a domestic tribunal and tbf 
patties Tvho refer tbeir disputes to him for deci* 
sioD can, by mutual ooDsent, which can be in* 
lerred from tbeir conduct, acquiesce in the pro* 
ceedings of tbo arbitrator who may submit his 
award beyond tbe date fixed by the Court for 
returniog tbe same. Such a consent would be 
inferred from tbo fact that tbe parties con* 
ducted the case and took a willing part in tbs 
proceedings before tbe arbitrator, though tbr 
date dxed for the filing of tbe award bad es* 
pired : 1919 Fni 93, Foil (P 467 C 2) 

- (b) Award — Validity of — Court referring 
to arbitration can alone decide queskion of 
validity of award Decree pasted on award 
after ditpeting objections under pan. 16. 
Scb. 2, Civil P. C— Decree is final, not open 
to appeal or revision. 

It is only one Court, namely tbe Court wbiib 
refers tbo case to arbitration, that should fioally 
decide tbe question whether the award is is** 
valid, not only for tbe reason specifically men- 
tioned in C). (c), but on other grounds also.Tb:s 
being so. the decree passed by a Court in tem? 
of an award, after it has disposed of the 
lions under para. 15, Scb. 2, Civil P. C*, is fins 
and not open to appeal. And to allow a revision 
would be more objectionable than an J? 

such case : 29 Cal 167 {P C), Foil [P 46S C U 

(c) Award— Revision — Order on award 
Reference to arbitration during pendency o 
suit— Purpose of — Order on award is xnltx- 
locutory order not open to revision. 

Tbe arbitration proceedings referred by ^ 
Court during tbe pendency of a suit are ^ 
a ramification of tbe main suit 
pending and which would bo dispos^ of on 
termination of these proceedings. The 
tha Court passed on an award of 

is therefore an interlocutory order and no revi^ 

Sion lies against it : 1933 Lah 692 and « ; 
Lahmit' B).Fcn. [P468C11 

Faqir Chand Milal-hc Petitioner. 

L. if. Datta— for Opposite Party. 


1936 Asa v. Mt. Bhdran (Agba Haidar, J.) Lahore 467 


Order. — This is an application in 
revision against anorderof the Court below 
passing a decree in terms of the award. 
The plaintiff Alt. Bhoran brought a suit for 
possession of certain lands on the ground 
that the defendant had fraudulently ob- 
tained a mutation in bis favour and was 
in illegal possession of tbe same. The 
plaintiff's case is that tbe defendant got 
some one to personate her and that the 
whole transaction was a fictitious one 
and without consideration. The defen- 
dant pleaded that lie had purchased tbe 
land in dispute from tbe plaintiff and 
had obtained mutation and had paid fu]l 
consideration for the transfer and that 
the plaintiff was a consenting party. The 
parties subsequently referred the matter 
in dispute to tbe arbitration of Pandit 
Ramphul Singb, Pleader. On 31st Janu- 
ary 1934 tbe Court appointed tbe said 
Pandit Ramphul Singh as the sole arbi- 
trator. He was to submit the award to 
the Court on 2Dd March 1934. On that 
date however the award was not filed 
and the Court e?(tended the time till 
27th April 1934. On this date the Court 
was not sitting as tbe presiding officer 
had been transferred and his successor- 
in.offioe had not taken over charge. The 
award was not filed on this date by tbe 
arbitrator. The reader of the Court, as 
a matter of routine, fixed l9tU May 1934, 
for the next hearing of the case. On this 
data the award was filed. 

Various objections were filed by the 
defendant and one of them was that the 
arbitrator bad filed the award after 27tL 
April 1934 and therefore the award was 
invalid. To meet this objection the 
plaintiff filed an affidavit to the effect 
that the parties bad addressed arguments 
the arbitrator after 27tb April 
1934 and bad thus acquiesced in the 
jorisdiotion thus exercised by tbe arbi- 
trator and that therefore it was not open 
to the defendant to raise the objection, 
me Oourt below accepted tbe allegations 
m the plaintiff’s affidavit and was satisfied 

that the parties bad willingly submitted 
to the proceedings taken by tbearbitrator 
when be heard their arguments after the 
epiry of the date which had been fixed for 
return of the award to the Court 
J18 accordingly decreed the claim in 
terms of the award. The defendant has 
come-up m revision to this Court. Mr 
Faqir Chand Mital, the learned counsei 
lor the appellant, has argued that there 


was DO valid award inasmuch as it was 
not delivered in Court on tbe date fised 
i. e. 27th April 1934, but on 19tb May 
1931. There is do force in this couten- 
tioD. Tbe point is fully covered by a 
decision of the Patna High Court in 4 Pat 
L J 265 (l) where it is laid down that, 

Uoder R. 3, Scb. Q. Civil P. C. , it h primarily 
the Court alooe which has authority to exteou 
the time foe making an award, but there may 
be circumstances arising from tbe conduct of 
tbe parties which would justify an iofcreDco 
that the parties intended, and impliedly agreed, 
that even though the time for making au award 
was not extended by the Court, tbe arbitrators^ 
should make their award even though literally 
out of time and that iu such a case the partie*^ 
would he estopped from impeaching the award 
upon tbe ground that it was made out of tUuo. 

With this proposition of law I fully 
agree. An arbitrator is a domestic tri- 
buna! and the parties who refer their dis. [ 
pute to him for decision can, by mutual 
consent, which can be inferred from their 
conduct, acquiesce iu the proceedings of, 
tbe arbitrator who may submit his award 
beyond the date fixed by the Court for 
returning the same. Such a consent 
would be inferred from the fact that the 
parties conducted the case and took a 
willing part in the proceedings before the 
arbitrator. Though the date fixed for 
the filing of the award bad expired ] 
This is exactly what took plnco in the' 
present case. Tbe evidence liad beeu 
closi^, and after 27tb April 1934, the 
parties argued tbe case before him. This 
was undoubtedly a clear indication of 
their consent to submission to the proce- 
dure adopted by the arbitrator. This 
contention therefore has no force. No 
doubt before the new Code of Civil Pro- 
cedure came into operation, there were a 
number of coses which purported to lay 
down that for the finality of n decreo 
made in accordance with tbe award it 
was essential that there should be au 
award valid in law, and elaborate argu- 
menta used to be put forward on the* 
iiu^tion as to whether the award was a 
valid and lawful award in view of tbtv 
irMgularities or errors committed by the 
arbitrator. But a very important change 
has been introduced in para, 15, Cl. (o), 
Sch. 2, Act 6 of 1908, which corres- 
ponds to S. 521 of the old Civil P. C. 
S. 52 1 (c) runs as follows : 


1* Patfco Kumari v. Upondra Nath, 1919 Pat 
==50 I 0 59=4 Pat L J 266. 
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The award having been made afcer the issue 
oi an order bv the Court suparsedins the arbi- 
tration and restoring the suit. 
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Clause (c), para. 1-3, runs as follows : 


The award having been made after the issue 
of an order by the Court superseding the arbi- 
tration and proceeding with the suit or after 
the expiration of the period allowe: by the 
Court, or being otherwise invalid. 

It is thus clear that the intention of 
,the legislature was that only one Court, 
•namely the Court which refers the case 
to arbitration, sliould finally decide the 
question whether the award is invalid 
'not only for the reason specifically men- 
'tioned in Cl. (c) but on other grounds 
also. This being so. the decree passed 
by the Court below in terms of the 
award, after it has disposed of the objec- 
tions under para. 15, is final and not open 
'to appeal. To allow a revision against a 
decree passed on award which has been 
held by the Court to be valid would 
be to ignore the law as laid down in 
the leading Privy Council case, 29 Cal 
1G7 (2), where the finality attaching to 
decrees passed in terms of the award is 
emphasised. Their Lordships in that 
judgment observed that a revision would 
be more objectionable than an appeal in 
such a case. There are a number of 
subsequent decisions in support of the 
view that revisions should not be enter- 
tained against orders which have been 
held by the highest authority to be final. 
There is another way of looking at the 
matter. 

The arbitration proceedings are mere- 
ly a ramification of the main suit which 
is still pending and which would be dis- 
posed of on the termination of these pro- 
ceedings. The order of the Court is 
therefore an interlocutory order and no 
revision lies against it: vide 14 Lab 7 15 (3) 
and 5 Lab 288 (4). I would therefore 
bold that the order of the Court below 
accepting the award and passing a decree 
iu the terms of the award was in all res- 
pects correct, and an application in revi- 
sion against it is incompetent. The ap- 
plication is dismissed with costs. 

B.D./r.K. Application dismissed. 


n Gbulam Kban V. Muhammad Hassan, (I902j 
29 Cal 107=29 I A 51=3 Sir 151 (PC). 

3. Ram Sarop v. Mohaa Lai, 1933 Lab 092—143 
I C 309=14 Lab 715=31 P L R 651. 
i Lai Ghand Mangal Sea v. Behari Lai Mebr 
' Chand. 1921 Lab 425=84 I C 259=5 Lab 
288 (FB). 


Dkani Bam-Dharam Pal— Assessees— 
Petitioners. 

V. 

Commissioner of Income-tai, Punjab 
N. W. F. and Delhi Provinces, Lahore-- 
Respondent. 

Civil Ref. No. 73 of 1935. Decided oa 
24th Jauuary 1936, in the matter of as. 
sessment from order of Commissioner of 
Income-tax, Punjab, W. F. and Delhi 
Provinces, Lahore, D/- 16tb November 
r935. 

^ Income-tax Act (1922), Ss. 22 (2), (3)and 
2d-'Return after asiessment but before ler* 
vice of demand notice is not valid return. 

A return famished after (he assessment order 
is made but before the service of* the demaDd 
uotice is not a valid return. [P 468 0 9] 

Kirpa Bam Bajaj — for Petitioners. 

J. N. Aggarical — for Respondent. 

Addison. J. — The one question of law 
referred by the Commissioner of Income- 
tax in this case is: What is the legal ef- 
feet of the return being furnished before 
the service of the demand notice? A re- 
turn is due under S. 22 (2), within such 
period, not being less than thirty days, as 
may be specified in the notice. As a con- 
cession S. 22 (3) allows a person, whohas 
not furnished a return within the time 
allowed by sub-s. (2). to furnish a return 
at any time before the assessment is 
made and a return so made is to bedeem- 
ed to be a return made in due time. In 
the present case the return wasnot mode 

until after the assessment order was made, 

but was made before the notice of de- 
mand specified by S. 29 was served upon 
the assessee by the Income-tax officer. 
It seems to us obvious that the return 
was not made within the time allowed 
by S. 22 (3), as the assessment was made 
within the meaning of S. 23 before t e 
return was put in. It is true that the 
assessee contrived to put it in before 
notice of demand was served upon bim 
under S. 29, but this makes . 

Our answer to the question is that idb 
return furnished after the asseasmen , 
order was made but before 
the demand notice wasnot avalid r 
We make no order as to costs. 

k.s./r.k. Reference answered. 
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Bhide, J, 

Kundan Lal — Defendant — Appellant, 

Ram Partap — Plaintiff and another — 
Defendant — Respondents. 

Second Appeal No. 1403 of 1935, De- 
cided on I4th December 1935. from de- 
cree of Dist. Judge, Ambala, D/- 2otb 
March 1935, 

(a) Punjab Regulation of Accounts Act (1 
of 1930), S. 2 (5)—“ Creditor admitting to 
Have advanced several loans even before 
1931 is creditor/* 

Where the plaintiff admitted that he bad 
advanced loans to a number of persons and be 
did not say that he had advanced the loans 
subsequent to the year 1931 : 

Held : that be should be held to have ad- 
vanced these loans in the regular course of 
business within the meaning oi these definition 
of the term 'creditor/ [P C 2] 

(b) Punjab Regulation of Accounts Act (1 
of 1930)^Applicability~O5sfrr. 

There is DO presumption that the 
provisions ol the Punjab Regulation of Ac* 
counts Act are applicable to every suit for re- 
covery of a loan, [p 470 C 1] 

W Practice ^ Remand — Objection as to 
onus being wrongly placed by trial Court 
taken in memo of appeal but not pressed in 
arguments^Parties having produced allevi* 
deace*^No remand in second appeal. 

Where aa objactioa as to the onus haTing 
teen placed wrongly by the trial Court is takeu 
m the memorandum of appeal, but the point is 
net pressed in the course of argnments and the 
parties have produced such evidence as they 
had, there is no justiflcation for remand at this 
stage ID second appeal. [p 470 0 1] 

Regulation of Accounts Act (I 

trom^Court-fee 11 necessary. 

bound to disallow costs if a case 
tails within the purview of S. 3, Punjab Resu- 
ation of Accounts Act. If. therefore, the de- 

set aX u allowing costs to 

rm„* r meumbent on him to pay 

court-fee thereon : 1935 iah 379, Dijfinj 

<y, • , [P 470 0 13 

Shamatr Chand-lor Appellant. 

Chand Vtjh — for fieepondenfcs. 

Judgment.-Thi9 is a eoib for reco- 
n of Bs. 1,600 on the basis of a bond. 
Defendants pleaded that the suit was 
governed by the provisions of the Puojab 
Bflgolation of Accounts Act and issue 1 
framed in the case was : 

oxompt from the provi- 
A?t ? P“« 3 ab Regulation of Accounts 

The trial Court found that the plain- 

within the mJkning 
of the definition given in the Ponjab 


Begulation of Accounts Act and as he 
had not kept accounts in accordance with 
the requirements of that Act, he was not. 
entitled to claim any interest or costs. 
As a result of these findings, the plain- 
tiff was granted a decree for Es. 1 ,378 
only. From this decision an appeal was 
preferred by the plaintiff to the District 
Judge who held that it bad not been 
proved that the plaintiff was a ‘creditor' 
within the meaning of tho Punjab Regu- 
lation of Accounts Act, at any rate at 
the time when the loan in question was 
advanced. He, therefore, accepted the 
appeal and granted the plaintiff a decree 
for Es. 1,600 with costs in both the 
Courts. From this decision a second 
appeal has been preferred to this Court 
on behalf of the defendants. 

The sole point for decision in this ap>. 
peal is, whether the learned District 
Judge was right in holding that the 
plaintiff was not a ‘creditor’ within the 
meaning of definition of the Pnnjab 
Regulation cf Accounts Act at the time 
when the loan was advanced. It may bo 
noted at tbo outset that the position taken 
up by the plaintiff in the trial Court waa 
that be was not a ‘creditor’ within the 
meaning of the Act at any time. Ho 
made no distinction between bis position 
in 1931 when the loan was advanced and 
his position later on. The learned coun- 
sel for the appellant contended that the 
distinction which tho learned District 
Judge has drawn between the two posi- 
tions is not supported by any evidence 
on the record and this contention ap. 
peats to me to be correct. The plaintiff 
admitted in the coarse of his cross- 
examination that he had advanced loans 
to a number of persons and he did not 
say that he had advanced these loans 
subsequent to the year 1931. In the 
circumstances I do not think that tb^ 
finding OI the learned District Judge can! 
be supported on the ground on which it 
proceeds. In view of the number of 
loans which the plaintiff has admitted to 

I do not see why he 
should not be held to have advanced 
these loans'in the regular course of busi- 
ness within the meaning of the definition 
of the term ‘creditor.’ The learned conn, 
u j plaintiff contended that bonds 
bad been taken only from tenants in lieu 
of arrears of rent, etc., but the evidenoa 
on the record does not bear out this con- 
tention. 
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Tho learned counsel nest contended 
that the burden of proof as regards is- 
sue 1 was wrongly placed on the plain- 
tiff and there is no presumption that the 
iProvisions of the Punjab Begulation of 
(Accounts Act are applicable to every suit 
[for recovery of a loan. There is some 
.force in this contention, bub it appears 
that no objection was raised on the ques- 
:tion of onns in the trial Court, and, 
although the point was taken in the 
memorandum of appeal to the learned 
District Judge, it does not appear to 
have been pressed in the course of argu- 
ments. The parties have apparently pro- 
duced such evidence as they had on this 
point and I do not think that there is 
any justification for a remand at this 
stage in second appeal. I, therefore, 
agree with the finding of the trial Court 
that the plaintiff is a creditor within 
the meaning of the Punjab Regulation of 
Accounts Act. 
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aside, it was. in my opinion, incumbeat 
on him to pay court-fee thereon. 

I accept the appeal to the extent c( 
reducing the decree passed by the leirn 
ed District Judge by the sum of Bg. 322 
on account of interest on which the ap. 
pellant has paid court-fee. The appal, 
lants will get their costs in this Court. 
K-S./r.k. Appeal accepted. 
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Bhide, J. 

(Lala) A athu Shah — Decree.holder— 
Appellant. 

V. 


According to S. 3 of that Act that 
Court may disallow the whole or a por- 
tion of the interest in such a suit and is 
also bound to disallow costs. The learn- 
ed Judge of the trial Court had disal- 
lowed the whole of the interest as well 
as costs. It was urged that the learned 
Judge should have used his discretion 
and should have allowed at least a por- 
tion of the interest. The learned coun- 
sel has, however, not been able to point 
out any particular reasons for showing 
leniency to the plaintiff in this respect. 

.\s regards costs, however, the learned 
counsel for the respondent is right in 
jpointing out that the appellant is not 
entitled to raise the question of costs in 
this appeal as he has not paid any court- 
ifee in respect of the costs. The learned 
counsel for the appellants urged that 
costs arc only incidental and, therefore, 
DO payment of court-fee was necessary. 
In support of this contention be relied 
on 37 P L R 50 (l), but that ruling does 
not appear to me to be applicable in the 
circumstances of this case. In the pre- 
sent case the question of costs stands on 
a different basis as the Court is bound 
to disallow costs if the case falls within 
the purview of S. 3, Punjab Regulation 
of Accounts .^ct. If, therefore, the de- 
fendant wanted to have the order of the 
District Judge allowing costs to be set 


l. Iteni Pershad v. Raja Bam, 1935 r..ib 
157 I C 90=37 P L R 50. 
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MiilkRaj — Judgment-debtor and an- 
other — Surety— Respondents. 

Misc. Second Appeal No. 1489 of 1935, 
Decided on 2drd December 1935, from 
order of Diet. Judge, Sialkot, D/- 6th 
July 1935. 

Surety — Liability of — Alteration in judg- 
ment-debtor's position by act of third partjr 
— Security remains enforceable— Bond gUen 
to secure balance left after sale of £>'j pro- 
perty — And D's interest in properly reduced 
— Surety not absolved. 

Under a mortgage decree property was put 
up for eale. On appeal to the High Court hy 
judgment-debtor, execution was ordered to be 
stayed provided security was given for satislsc* 
tion of any balance left after the bouse was 
sold. Sueb security wasgiven and sale stayed. 
Meanwhile it was found that another person 
had an Interest in the property which reduced 
the share of the mortgagor in the property. 
The share of the mortgagor was sold io 
course. The decree-holder mortgagee sued the 
surety to» recover the balance of his *f*®J**' 
The surely contended that he was absolved 
from his liability as the judgment-debtors 
share in the mortgaged house bad been re- 
duced ; 

Held : the order of Court in respect of Iha 
security bond was that the judgment-debtor 
should give security for tbc recovery oi »oy 
balance due after the property was 
all ID execution of the decree. 
not specifr the share in the property 
was liable' to be sold. Moreover it was on y w 
judgment-debtor's right, title and 
was sold. Whore it is found that the J s 
ment'debtor’s interest in the property is 
to another right as obtained under 
such other person, it cannot be said 
terms of the bond were altered ^7 a -n 

Further the bond was given to 
altcratioD made In the judgment-dobto ^ 
tion by the act of a third party did ® 
the bond unenforceable as • 

S. 13S, did not apply in such 
1935 Kao 25S. lUl on. 

Charhijiva Lai Aggarival'^i<^'^ ' 

Baj Satvhney-fot Responfiatitfl. 
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Judgment. — The material facts of the 
case giving rise to this second appeal are 
the following ; One Malkba mortgaged 
his half share in a house to Nathu Shah 
by a deed dated 15th February 1919. 
Nathu Shah obtained a decree on the 
basis of this deed for sale of the house in 
satisfaction of his debt. An appeal was 
preferred to the High Court and execu- 
tion was ordered to be stayed provided 
-security was given for satisfaction of any 
balance left after the house was sold. 
Security was accordingly furnished by 
one Khazan Singh. In the meantime, 
the mother of the judgment .debtor sued 
him claicaiog a charge on the house in 
respect of right of residence and got a de. 
eree for one-fourth share therein. Thus 
the judgment-debtor's share was reduced 
to one-fourth and this was sold after dis- 
missal of his appeal. The deoree-holder 
then sued for the recovery of the balance 
of his decree from Khazan Singh. Kbazan 
Singh pleaded that he was absolved from 
his liability as the judgment-debtor's 
share in the mortgaged house had bean 
reduced from ooe-half to one.fourth. 
This plea has been upheld by the Courts 
below and Khazan Singh has been ab. 
■solved from liability. From this decision 
the deoree-holder has appealed. 

The decision of this question depends 
;primarily on the terms of the bond and 
the effect thereon, if any, of the decree 
obtained by the mother of the judgment- 
debtor in respect of one.fourth share in 
the house. The order of this Court in 
respect of the security bond was that the 
judgment-debtor should give security for 
the recovery of any balance doe after the 
house was sold-if at all-in execution of 
the decree. The bond does not specify 
the share m the house which was liable 
to be sold and it is not clear whether the 
surety h^ given any thought to this 
matter at a4. But in any case it U 
cleat that it is only the judgment-deb- 
itor s right, title and interest that is sold 
in such oases. In the present instance, 
'the judgment-debtor's interest in the 
nouse was subject to his mother's right 
!Of residence and the decree obtained by 
the mother only gave effect to this right. 
Jt did nob really create any new right. 
iit cannot, therefore, be said that the 
terms of the bond were altered by the 

(fcbp given to 

|tbe Court and it has been held that an 

•Alteration made in the judgment-debtor’s 


position by tbe act of a third party does 
not render tbe bond unenforceable as 
S. 133 does not apply in such circum- 
stances: 1935 Nag 258 (l). I accept the 
appeal, and setting aside the orders of tbe 
Courts below remand tbe case for deci- 
sioQ of the application to enforce the 
bond against Khazan Singh on the merits. 
Id view of all the circumstances I leave 
the parties to bear their costs. 
b.d./r.k. Appeal accepted. 

1. Madan Lal Moti Lal t. Radha Kisan 
Lakshmi Naraia, 1935 Nag 253=160 1 0 
230. 
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Lal Mohammad and another — Con- 
victs — Petitioners. 

y. 

Emperor— Opposite Party. 

Criminal Bevo. No. 1179 of 1935, De- 
cided on 17th December 1935, from 
order of Sass. Judge, Hoshiarpur, D/- 
13th July 1935. 

Penal Code (1860), S. 330 — Sentence— 
Difference between St.323 and 330— Beating 
person to extort cenfeision from him is 
serious offence -Offence under S. 330 is and 
can be seldom proved— Courts should pass 
deterrent sentence, 

Tho law clearly draws a very great distinc- 
tion between simple hurt caused in the ordinary 
way and simple hurt caused for tbe purpose o’l 
extorting a confession or making as accused 
person recover any property. Conduct of caus- 
ing hurt under S. 380, Penal Codt, by respon- 
sible police officers eng,»ged in the investigation 
of a crime is one of tbe most sorious oSences 
known to the law. The result of third degree 
methods or of actual torture or beating must be 
that innocent persons might well be convicted 
confessions being forced from them which ate 
false. In almost every case in which a con- 
Iwsion 18 recorded, in criminal Courts, it is 
alleg^ by the defence that the police have 
resorted to methods such as those. It is seldom, 
however, that an offence of this nature is or 
can be proved. It clearly is the duty of the 
Contts when a case of this kind Is proved to 
pass sentence which may have deterrent effect. 

[P 473 C 1) 

Aoaiu Aziz — for Petitlouers. 

Ravi Lal— tor thd CrowD, 

^ Head Constable Lal 
Mohammad and a Constable named Giqn 
Oband were charged in the Court -of 
bardar Haruam Siugb, lat Class Magis- 
tral with S. 30 Powers, Kangra District, 
at Dharamsala, under S. 330. PenaJ Oode, 

la 8. a 
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For causing hurt for the purpose of extorting 
a confession or information which may lead to 
tho detection of an offence, or for the purpose 
of^constraining the sufferer to cause the restor- 
ation of any property or valuable security. 

The learned Magistrate sentenced Lal 
Mohammad to two years’ rigorous im- 
prisonment and a fine ol Es. 250 and in 
default of payment further six months’ 
rigorous imprisonment. He sentenced 
Gian Chand to one year's rigorous im- 
prisonment and a fine of Es. 50 and in 
default of payment a further two months’ 
rigorous imprisonment. The two con- 
victs appealed to the Court of the learned 
Sessions Judge, Hoshiarpur, who dis- 
missed the appeal, but reduced the sen- 
tences to six months in the case of Lal 
Mohammad and a fine of Es. 100: in the 
case of Gian Chand he reduced the sen- 
tence to three months' rigorous imprison- 
ment and a fine of Es. 50. The convicts 
have filed an application in revision to 
this Court and on a Single Judge issuing 
notice for enhancement of sentence, the 
learned Government Advocate appears 
on behalf of the Crown to ask that the 
sentence should be enhanced. The facts 
are that one Mt. Naro reported a burgl- 
ary on 30tb January 1935. She suspect- 
ed one Ganju. Shortly afterwards the 
accused Lal Mohammad and Gian Chand 


iMPEROR UOUDg, C. J.j jgjg 

that the Naib Tahsildar did aok hold a 
proper enquiry and was biased in favour 
of the police in his report. This appears 
to be clear. Five witnesses were called 
at the trial and there can be no doubt 
that they gave true evidence and that 
their evidence establishes clearly the fact 
that the two accused did beat Ganju, and 
that while the beating was taking place 
Ganju fell down insensible. Hediedsome 
few hours later. Counsel, who appears 
for the applicants in revision in this 
Court, does not seriously contest the 
facts. He contends, however, that tho 
physical condition of the deceased was 
such that a very small amount of beating 
would produce tho unfortunate result of 
this death. When Ganju was first chal- 
lenged by the police he told them that 
be was suffering from a pain in his ribs. 
The medical evidence in this case clearly 
establishes that Ganju bad pneumonia in 
its preliminary stages and further that 
be died from shook brought about by a 
beating and in particular from injury 
No. 7 which appears to be an extensive 
bruise on both sides of his back. The 
medical officer further states that the 
then condition of the lung of the patient 
was not such as would cause death. This 
medical evidence strongly corroborates 


met Ganju and made him accompany the oral evidence, 
them to his own house. They wished There can be no doubt whatever thst 
him to give information as regards the Ganju had been beateu and beaten by 
stolen property. It is alleged that in the two accused. The conduct oftbo 
order to get Ganju to make a recovery of accused in sending a false message to the 
the stolen property they beat him and police station on the morning of the 5tb 
that as a result of that beating Ganju shows their guilty knowledge. There 
died shortly afterwards. This occurred could be no question in this case of Ganju 
on the afternoon of 4th February 1935. falling from anywhere and so killing 
Early the next morning the widow of himself. There was only a slight sea 
Singbu, who was Ganju’s brother, sent a on the top of his bead. If Ganju 
telegram to the police complaining that had fallen on the top of his head from 
Ganju bad died as a result of cruel beat- the ceiling of his house be would certain y 
ing. This telegram was sent off very have broken his neck or there would na 
early in the morning. The accused seeing been very much more damage to 
that Ganju was dead also sent a message skull if death resulted from 
to the police station. event, the injuries on Ganju a Dwy- f. 

It is notable that in that message it described in the medical , *}?®' Y _ 
was alleged that Ganju had died from a not possibly result from a fall. , . 
fall from the celling of his house. It satisfied, therefore, beyond any 
appears to be clear from the evidence that the two accused were properly 
that the Naib Tahsildar who was sent to victed. The only question w i 
make enquiries carried out an enquiry mains is the question ’ a-es 

for the purpose of wbite-wasbing the two learned Government J* „-a’ 

aooused. The learned Judge in the Court for the maximum sentence of ®®'^! 
below points out that the enquiry held rigorous imprisonment, lie P0‘ . 
by this officer was irregular as be had no the great difference between a o 
jurisdiction so to do. He also points out under this swtion and b. 
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jwbicb concern simple burt. Tbe law 
jclearly draws a very great distinction 
between simple hnrt caused in tbe ordi> 
jnary way and simple hart caused for 
the purpose of extorting a confession or 
making an accused person recover any 
property. No doubt tbe beating would 
not ordinarily have caused death. If 
indeed this bad been tbe case tbe two 
constables might bare been charged 
under S. 302, I. P. C. Tbe learned 
Judge of tbe Court below came to the 
conclusion that the beating was not 
severe and be, therefore, reduced the 
sentence on this account. 

Id my opinion, however, conduct of 
this sort by responsible police officers 
jengaged in tbe investigation of a crime is 
one of tbe most serious offences known 
to the law. The result of third degree 
methods or of actual torture or beating 
such as in this case must be that inno- 
cent persons might wall be convicted, 
confessions being forced from them which 
are false. In almost every case in which 
a confession is recorded, in criminal 
Courts, it is alleged by the defence that 
the police have resorted to methods snch 
as these. It is seldom, however, that an 
offence of this nature is or can be proved. 
It clearly is the duty of the Courts when 
a case of this kind is proved to pass sen. 
tences which may have a deterrent effect. 
Under all tbe circumstances of the case I 
consider that a sentence of four years' 
rigorous imprisonment should be imposed 
upon Lai Mohammad, Head Constable, 
together with a 6ne of Rs. 50; with regard 
to Gian Chand he will undergo rigorous 
imprisonment for three years and a 6ne 
of Rs. 60. In default of payment in both 
cases they will serve two months’ further 
rigorous imprisonment. This is not a 
case, in my opinion, where Government 
should make a proht out of tbe offence. 
The fine of Rs. 100, if realized, will be 

of compensation to Mb. 
Nanki, who lost the support of Ganju by 
the action of the police. Tbe revision is, 
therefore, dismissed and the application 
for enhancement is allowed to the extent 
above indicated. A copy of this judgment 
will be sent to the Chief Secretary with 
a request that the Inspector-General of 
Pdice should circulate it to all Police 
Officers and Stations. 


B.D./R.K. 


Revision dismissed. 
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CaRRlE, J. 

Pindi Das“”ConYict — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 1543 of 1935, De- 
cided on 20th January 193C, from orde:* 
of Sess. Judge, Lahore, D/. 1st Novembe: 
1935. 

Criminal Trial— Benefit of doubt— Plea of 
alibi — Pleff, altfaougb not eatablished on re- 
cord. taken at early stage of inveatigation — 
Presence of accused at place of offence 
appearing doubtful — He should be given 
benefit of doubt. 

Where in the trial of an offence under S. 147. 
I. P. 0. the accused, althongh he fails to esta- 
blish his plea of alibi on tbe record befors 
Court, has taken tbe plea at any early stage of 
the investigation and from the evidence', his 
presence at the affray is somewhat doubtful, the 
accused is entitled to the benefit of the doubt, 
more specially so, when such doubt would not 
have arisen had the police whom tbe accused 
cited as witnesses had given their evidence 
frankly. IP 474 C2] 

Amolak Ram Kapur — for Petitioner. 

Ram Lai — for the Crown. 

Order • — The six petitioners were coti- 
vicbed under S. 147, I. P. C. On appeal 
the learned Sessions Judge maintained 
the convictions but reduced tbe sentences- 
of imprisonment in the case of Roshan 
Lai and Badri Nath to four months^' 
rigorous imprisonment and Pindi Das to 
three months, maintaining the sentences 
of fine imposed on the other three. There 
is nob the least doubt that on 12th July 
1934 an affray ;did take place in Bazaz 
Hatta between 5-30 p. m. and 6 p. ui. 
Arur Chand, P. . . . was preparing Muni- 
cipal electoral rolls in Ward No. 6 where 
there was a contest between the sitting 
member Dilawar Singh and a rival candi! 
date Kansbi Ram Kbosla. The partisans 
of rival candidates were present and tbe 
prosecution story is that there was bad 
blood between Jagan Nath, a protege of 
Dilawar Singh, and Pindi Das. Pindi 
Das appeared on the scene and incited- 
the rival candidate's partisans to assault 
Jagan Nath. The defence denied that 
thaw had been any fight and alibis were 
preferred on behalf of Badri Nath and 
Pindi Das. The learned Sessions Judge 
has dealt wit^ the case in an exhaustive 
judgment and I see no reason for dis. 
agreeing with his view that an affray did 
take place as alleged. He rejected tbe 
wibi of Badri Nath and I see no ground 
for differing from that view. The only 
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difficulty ia the case is regardiog the 
alibi preferred by Pindi Das. Adcnlttedly 
Piudi Das at that time was uader police 
surreillaoce and from the beginning he 
alleged that ha was in Amritsar, at the 
time of this affray and attempted to 
obtain proof thereof from the police. 
Durga Das, the constable who was 
shadowing him, appeared as D. W. 11 
and denied that he heard of any case 
against Pindi Das. This statement is 
obviously false. 

The witness has been called to produce 
his diary of 12th July but apparently 
made no attempt to obtain permission to 
produce the diary or at least to refresh 
his memory from it. The petitioner made 
efforts to call officials of the C. I. D. in 
Lahore and Amritsar but the learned 
Magistrate did not call them and on 3rd 
February 1935, recorded an order saying 
that he had seen the zimnis and did not 
consider it necessary to call for the C. I. 
D. diaries. The learned Sessions Judge 
e:samtned the zimiiis of 2ad August 1934, 
23rd August 1934 and 4th September 
1934 and I have also esamined these 
diaries. As the learned Sessions Judge 
remarks there appears to be a suggestion 
that enquiries showed that Pindi Das bad 
been seen in Amritsar on the day of 
occurrence at 4.30 p. m. and again in the 
Jalliauwala Bagh about 7-30 p. m. The 
learned Sessions Judge remarks that 
there was no evidence on the record to 
establish the fact that Pindi Das had 
been so seen at Amritsar and then went 
on to say that assuming he had been so 
seen the evidence would not constitute 
an alibi as be could have got back from 
Amritsar in time to take part in the 
affray at Lahore at 6 p. m. and then got 
back to Amritsar in time to be in JaUian- 
wala Bagh at 7-30 p. m. with a view to 
establish an alibi. That is true, but I 
ffnd that the petitioner has to appear 
iu a case on 13th July in Amritsar so 
that it is hard to see why he should have 
returned to Lahore after 4-30 p. m. on 
tbel2tb. It is true that on the record the 
petitioner has failed to establish an alibi 


Shib Dev Singh jjjg 

zimnis and denied that he had ever asked 
for the discharge of Pindi Das. ItanDeaK 
however that at one time he certainly 
thought that Pindi Das had succeeded ie 
establishing his alibi though be is not 
going so far as to recommend that be 
should be discharged. His refusal to re 
fresh his memory is regrettable. A simU 
lar position was adopted by D.W. 20, Sub. 
Inspector iLakshmi Narain, but in bis 
case the learned Magistrate ordered him 
to refresh his memory regarding the date 
on which he recorded the statement of 
Abdul Majid. This is a case in which had 
the police officers given their evidence 
frankly there should have been no doubt 
as to who reported the presence of the 
petitioner in Amritsar and who could 
have deposed to his presence there, but 
unfortunately, owing to the attitude 
adopted by the investigating officers this 
information was not disclosed and it was 
impossible to find out who was in a posi- 
tion to give the necessary information. 
On this record the petitioner has failed 
to establish bis plea of alibi but it is in 
his favour that he put it forward at an 
early stage of the investigation. After a 
careful consideration of the evidence of 
the police witnesses and the zimnis for 
the three dates mentioned by the learned 
Sessions Judge I have come to the con- 
clusion that the presence of Pindi Das at 
the affray is somewhat doubtful. In my 
opinion be is entitled .to the benefit of 
the doubt which would not have arisen 
if the police had given their evidence 
frankly. I therefore, accept his petition, 
set aside his conviction and acquit him. 
As regards the remaining petitioners I see 
no ground for interfering in their caM 
and dismiss their petition. They 
surrender to their bail and undergo the 
remainder of the sentences. 

r.m./r.k. Order accordingly- 
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Coldstream, J. 

Jhanda Singh — Defendant— Appe^ 
lant. 


but it must be coocdded that he made 
every effort by calliog various police wit- 
nesses and trying to call others to esta- 
blish his presence in Amritsar on that 
date. 

The City Inspector Folioe, LahorOi 
Ali Husain Shah, D. W. 9, refused to re- 
iresh his memory by reference to the 


V. 


Shib Dev SiiiffA— Plaintiff and others 
^Defendants — Respondents. 

Second Appeal No. 2234 
;ided on 12th February 1936. 

.f Addl. Dist. Judge, Amritsar. D- - 

nly 1934. 
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(a) Custom (Panjab)— Alieftokion-^Abadi — 
Village Sangatpura. Amritsar District'— Non* 
proprietors cannot alienate. 

A nou'pcopriotary resident ot village Sac gat* 
pura in Amritsar Distrit^t bas no right to 
alienate his house site in the village abadi 
•without consent of the nroprietarv body. 

[P475C 2;P47GC1) 

(b) Custom (Punjab) — Alienation — Sale of 
land by resident— Objection not taken by 
proprietary body — Proprietors do not lose 
their right to object to further sale. 

Proof of particular salo having taken place 
without objectiou by the proprietary body would 
be very good evidence of the title of the pur* 
chaser to the land sold and while such sales 
would give good title to individuals in parti* 
cuUc portions of the village site, they would 
not prove that the rights of the proprietary 
bodv over the remainder of the site had been 
extinguished: 85 P 2? 1SS2; lOlS L ah 622 and 
1D2S Lnh 467 Bel on. [P 476 C 1] 

Mohammed Akbar Ehan and Mohan 
Singh — for Appellant. 

Harnam Singh — for Respondent 
(Plaintiff). 

. Judgment. — One Ganga Bami a resi* 
dent of village Sangatpura in Amritsar 
Dletricti but not a member of tba pro- 
prietary body of the village, mortgaged a 
bouse occupied by him and its site, situ- 
ated in the abadi of the village in favour 
of Jhanda Singh by a registered mortgage 
deed on 21st January 1927. One of 
the proprietors of the village, Shibdav 
Singh, sued for possession of the site, im- 
pleading the proprietary body, his case 
being that Ganga Bam not being a 
member of the proprietary body had no 
power to alienate the site of his residence. 
The suit was resisted by Ganga Bam and 
Jhanda Singh. The trial Court gave the 
plaintiff a decree holding that no special 
custom had been proved to exist in 
Saogatpura village by which a non-pro- 
pnetor had power to alienate the site of 
hi3 house. This decision was upheld on 
appeal by the District Judge, •Jhanda 
biDgh has come to this Court on second 
appeal. Both the lower Courts have 
foand that the site alienated does not 
belong to Ganga Ram, but the learned 
iJistnct Judge has granted Jhanda Singh 
^certificate under the provisions of B 41 
Punjab Courts Act. permitting an appeal 
on the question whether in this village 
non. proprietors were entitled to sell the 
sites of their houses. It is contended 
before me that the evidence produced by 
Jhanda Singh proves that according to 
ouBtom non.proprietors of this village 
Jiave authority to alienate the sites of 


their bouses. The nature of this evi- 
dence. which is both oral and dccument. 
ary, has been fully described in the judg- 
ment of the trial Court, with whose con- 
clusions as to its value I am in agree- 
ment. 

Several of Jhanda Singh’s own witnes- 
ses, who are village proprietors, gave evi- 
deuce against him. The documentary 
evidence consists of some 26 documents 
showing that non.proprietors have from 
time to time since 1905 alienated certain 
property in the village. Whether these 
properties were situated on the abadi 
shamilat land is not distinctly proved 
nor is there any evidence to show bow 
the alienor in each case had come into 
possession of the property he alienated. 
Most of the deeds state that the vendor 
or mortgagor, as the case may be, was 
owner of the property he was alienating, 
and the presumption is that he bad a 
good title to alienate if no objection to 
the alienation was made. Many of the 
instances of alienation cited were of pro- 
perty which, according to the convey- 
ance deeds produced, had been purchas- 
ed by the alienor. The presumption is 
that the purchase was from one of the 
village proprietors or bad been made 
with their concurrence. This evidence 
is certainly not suQicient to prove the 
existence of the custom alleged by 
Jhanda Singh. It Is admitted that the 
rule that a non-proprietor in a village 
has no authority to alienate the site of 
bis house without the consent of the pro. 
prietors of the village (see para. 236 of 
Rattigan's Digest of Customary Law) 
existed in this village of Sangatpura. The 
Wajib.ul.arz drawn up in 1865 recorded 
the rule that if a non-proprietor left the 
village he could not remove the materi- 
als of his house if they had been supplied 
by the proprietors and that he was not 
entitled to sell the site of his house. 
The Wajib-ul-arz of 1892-93 did not 
record any change in- this rule. Very 
strong proof was necessary to rebut the 
presumption that the rule did not still 
prevail. 

It has been laid down in several oases 
u 9^'®^ Court and this Court that 
the proprietors' acquiescence in previous 
alienations does not necessarily imply 
renunciation of their discretionary right 
to object to a subsequent alienation and 
that the evidence of a number of previ- 
ous alieuations without objection doaa 
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not prove a custom o: unrestricted aliena- 
lion; see for instance So P E 16S2 (l), 
■^here it was remarked in the judgment 
of Plowden and Brandreth, JJ., that 
proof of particular sales having taken 
place without objection would be very 
good evidence of the title of the purcha- 
ser to the land sold, and while such sales 
'would give good title to individuals in 
particular portions of the village site, 
they would not prove that the rights of 
the proprietary body over the remainder 
of the site had been extinguished. See 
also 97 I C 263 (2). and 111 I C 716 (3). 
where Tek Chand -T., remarked that this 
proposition was well-established. In 
1923 Lah 467 (4), over 100 documents 
evidencing sales and mortgages by non- 
proprietcrs were produced to prove the 
right of non-proprietors in a village to 
alienate their land at will, but the learn- 
ed Judges followed the rule laid down in 
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Contract— Novation— Mere aKreem*r.» . 

fi*c*lent“** contract in future it wt wft 

Id order to avail of the plea of novation of 
contract, there must be present substitution e« 
another contract for the original contract md 
not a mere agreement to substitute one ir, 
future: 1928 Nag 289 and 1929 All 503, PoH 

IP 477 C 1 ] 

Achhru Ham and Indar Dev-~ (or 
Petitioners. 

Shamair Chand — for Opposite Party. 

Order — This is a petition for revision 
of the order of the Judge, Small Cause 
Court, Amritsar, decreeing the plamtifTs' 
suit for recovery of Rs. 278-5-6 on the 
basis of a bnndi. The defendant's con- 
tentions were that Guranditta Mai alone 
was the proprietor of the defendact firm 
and not with his sons as alleged by the 
plaintifT; and secondly, that the plaintiff 
could not sue on the basis of the bondi 
as there bad been a novation of the 


l8S2 nndicg that there was no evidence 
disclosing the circumstances under which 
the alienations were made. In this 
village on the only two occasions, one in 
1907 {Ei. P.6) and one in 1915 (Ex. P.5) 
on which a landlord has questioned in 
the Civil Court the right of a non-pro- 
piietor to alienate bis site, the decision 
was against the non-proprietors. 

In the present case the suit was right- 
ly dismissed on the simple ground that 
Gangs Bam had failed to prove that he 
was the owner of the site which be had 
mortgaged as he alleged he was. Finding 
.that he has failed to prove any custom 
iallcwing him to alienate the abadi's site, 
|wbich belongs to the village proprietary 
body, I dismiss this appeal with costs. 

B. D./r.K. Appeal dismissed. 

]. Ebaras Singh v. Alli Ditta, (18S2) 95 P B 
1682. 

7. Ja^want Singh v. Tula Ram, 1926 Lab 622 
=97 J C 263=27 P L R 653. 

?. San; Ram v. Nagina, (192S) 111 I C 716. 

4 . Seva Singh v. Ghulam, 1923 Lah 467=82 
1 0 622. 
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Bhide, J. 

(Hirm) Gurandilla ATal^Sani Ham 
and ancther — Defendants — Petitioners. 

v. 

(Firri) Labhu Ram-Lachmar. Das — 
Plaintiff— Opposite Party. 

Civil Revn. No. 582 of 1935, Decided 
on 11th December 1935, from order of 
Sm. C. C., Judge, Wmritsar, D/- 29th 
Jnlv 1935. 


contract, and another contract to sell and 
mortgage certain properties bad been 
substituted for the bundi, along with 
certain other claims. The learned Judge 
held that Guranditta Mai a nd bis son s- 
formed a joint Hindu family aDd._iifiia 
all liable, and secondly, that though 
there had beou au 'agreement' to sub- 
stitute another contract in supersession 
of the hundi, it was never carried into 
effect and hence the plaintiff could sne 
on the basis of his original cause of 
action on the hundi. The learned counsel 
for the defendant petitioner challenges- 
both the findings. He contends that the 
mere fact that no separation of the joint 
family is proved, does not giverise 
presumption that the business was joint 
and that the onus was wrongly placed on 
the defendants to prove that Guranditta 
Mai was the sole proprietor of the defen- 
dant firm. As regards the onus it was no 
objected to in the Court below, and a 
both parties have apparently led 
ovideoce on the point, I do not t in 
the petitioners have been prejndic • 
The fact that Sant Barn's name 
ed in the name of the firm shows that b 
is connected with the business *“^7 
is also evidence to the effect tha 

dhari Lai. the other son, . 

partner. I therefore agree with the learo 
ed Judge’s finding that Goranditta M 
is not tbe sole proprietor of the arm- 
business appears to belong to tn 
Hindu family- At the same 
is DO evidence to show that Go 
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&£al and bis sods constitnted ao ordinary 
partnership. Id the circumstaQCes, the 
SODS, who were not parties to the bnodi, 
will only be liable to the estent of tbeir 
interest in the joint family property. 

As regards the novation of the contract 
the learned counsel for the petitioners 
urged that according to the wording of 
S. 62, Contract Act, as soon as there is 
an agreement' to substitute another 
contract for the original one, the latter 
is discharged. He therefore contended 
that although the deed of sale and mort- 
gage had not been executed in pursuance 
of the agreement, the plaintiff had lost 
bis right to sue on the original cause of 
action on the hundi. The learned counsel 
was unable to cite any authority directly 
in point to support this interpretation 
and the interpretation was definitely re- 
jected in 1929 Ali 503 (l) and 1928 Nag 
289 (2) relied on by the learned counsel 
for the respondent. It was held in these 
rulioge that there must be present sub- 
stitution of another contract for the ori- 
ginal contract and not a mere agreement 
to substitute one in future. The wording 
of S. 62 is not perhaps happy, but in 
view of the above authorities, I uphold 
the decision of the learned Subordinate 
Judge on this point. I accept the petition 
for revision only to the extent of direct, 
ing that Sant Kam and Girdhari Lal sons 
of Guranditta Mai, will only be liable to 
the extent of their interest in the joint 
family property, for satisfaction of the 
decree. The petitioners will get half of 
the costs of this petition. 

b.d./r.k, Petition dismissed. 

Bohar!, 1330 All 608= 

2 irJiJn®-” 799=1929 ALT 626. 

I 0 W28 Nag 989=111 


A. I. R, 1936 Lahore 477 

Jai Lal, J. 

<}hulam Defendant— Appellant. 

Qutab 'Plaintiff—Bespondent. 

Appeals Nos. 1596 and 1597 cf 
1936, Decided on 9th January 1936. from 

j®J”Jg°^S0aior Sub-Judge, Guirat.D/. 2 nd 

Pre emption Act (I of 1913), S. 15 

<«n Pre empt— Pre- 

•'.b- 

ifl a cognate of the vendor la 
o?*n^**“ pre-empt a sale of property In favour 
y attanger. The tight to pr©*eaipt U avail- 


able to every person who is entitled to pre-empt 
bnt only if a prefereDti.il p.-e-»mptor chooses to 
pre-empt, right of subsequent pre-sciptors is lost: 
1011 Lahlbl, Ref. CE' iT3 C 1] 

Ki&hori Lal llehra — for .-Appellant. 

Khurshid Zaman — for Respondent. 

Judgment. — These appeals are by the 
defendant vendee in two suits for pre- 
emption of two sales. The only iiuestion 
is whether the plaintiff- respondents ara 
entitled to pre-empt the sales. The sales 
were byKaramllahi andGhulamilobam- 
mad, sons of ilahbub Alam, respectively. 
Mabbub Atam and two others are sons of 
Me. Fatima, their father being Murbza, 
Mt. Fatima was a daughter of Mau] Din. 
The plaintiff Qutab Din is a son of Mah. 
mud who was a son of Allah Din from his 
wife lit. Bholi. Allah Din had anothei.' 
wife Mt. Bbag Bbari by whom ha had a 
son called llakbdun who left three sons 
who have died childless. I have men- 
tioned these facts because the pedigree 
given by the learned Senior Subordinate 
Judge in his judgment is wrong. The 
correct pedigree is as follows : 

(See p. 478) 

It is common ground that thisproperty 
once belonged to Mauj Din and went to 
Mt. Fatima from him, but whether by 
gift or by inheritance or otherwise has 
pot been established. This, however, is 
immaterial for the purposes of this case. 
It is admitted that the property was held 
by Mt. Fatima and descended to her sooi 
after her death. The respondent Qutab 
Din claimed the right of prs-emptiou 
under S. 15 (b) thirdly, as persons not 
being lineal descendants of the vendor 
nor co-sharers who are cognates and who 
but for the sales which are sought to be 
pre-empted would be entitled on the 
death of the vendors to inherit the land 
sold m order of succession. The learned 
Senior Subordinate Judge has held that 
the plaintiff would be entitled to inherit 
the property in dispute, but it is likely 
that his view was based on a wrong as- 
sumption as to the real relationship of 
the plaintiff with the vendors. According 
to thecorrect pedigree mentioned on p. 478 
T cognate of the vendors. 

^ ^ cognate was held 

entitled to succeed to the property of a 

ohildless proprietor in preference to the 
proprietary body of the v illage end conse. 
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MOHAMMAD 


Miuj Din WUe Bhng Dban =s Allah Din=\Vi{e Bh'U 

Mt. ratima. daugb*-er 
married to Miuta:i. 


N.ir Haaad Mahbub AUa Sadar Din 

I 


Katam Ilahi 
’/eniar 


* *huUn Mohd. 
vend Dr 


I' raLim died 
childless 


Nur Did 
died 

childless* 


Makhdum. 


Mahmud 


I 

Qutab Diu 


Plaintir, 


Rukan Dia 
died childless. 


qu©n:ly the fatbev s sister’s sod among 
the Mabomedan Rajputs was held entitled 
tc preferential right to pre-empt a sale 
in iavoutof a proprietorin the village who 
was not related to the vendor in any way. 
Therefore, a father’s sister’s son was held 
to be a cognate. The plaintiff respondent 
would be a cognate and would be entitled 
to pre-empt the sale in favour of a stran- 
'ger. It is, however, contended by the 
appellant’s counsel that the right to pre- 
empt vests in the plaintiff only if there 
be no nearer heirs in existence at the 
time of the suit, and as in this case there 
are nearer relations of the vendors in 
existence who would bo entitled to in- 
herit their estate, in case they died child- 
less, the plaintiff-pre-emptor is not enti- 
tled to maintain the suits for pre-emp- 
tion. The use of the expression however 
'in order of succession’ in the clause 
clearly indicates that every person who 
would be entitled to succeed under the 
law is entitled to maintain a suit for pre- 
emption, but if a preferential heir chooses 
to exercise the right then the right of the 
remoter heir is defeated: that is the only 
meaning of the clause under which the 
plaintiff claims a right of pre-emption. 
The conclusion of the learned Senior 
Subordinate Judge is. therefore, correct 
and these appeals are dismissed with 

costs. 

B.d /B.K. Appeals dismissed. 
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YOUXG, C. J. AND MoNUOE, J. 

liavt Lai and another — Decree.bolder? 
— Appellants. 


Kidar Nath — Auction- purchaser and 
others — Judgment-debtors — Respon- 
dents. 

Letters Patent Appeal No. 104 of 1935, 
Decided on llbh December 1935, from 
order of Abdul Rashid, J., reported in 
1935 Lab S02, 

Execution — Appeal — Applicelion to set 
aside sale dismissed— Order copfirming stl« 
— Auction-purchaser necessary psrty to 

appeal from such order— Auclion-purchsser 

not made party within time— Appeal should 
be dismissed. 

In an execution cl a decree certain property 
was put up for sale. An application set aside 
the sale was made under 0. 21, R. 00 but that 
was refused and sale was confirmed. An appeal 
was preferred against this order but l be auc- 
tion-purchaser was not made a res^ndeoi. 
Afterwards he was sought to be impleaded as a 
respondeat but the time fixed for filing the 
appeal had expired: 

■ JMrhthat as the 3 uotion;purclwset was* 
/necessary party Aud was not. impleaded triwun 
'tirnej^he apoea^should be dUmisse^ 470 Cl) 

J. X. Ao-jaruai—lov .-Appellants. 
if.C.Mahajan. J. L. 

Bhajan Dai ;\oI Yashpal Gandhi-lor 
Respondeuv (Auction* purchaser}* 

Young, C. J— Tbisis aLetters Patent 
appeal from the judgment of Mr. Jasti 
Abdul Rashid. An application w 
brought iu tba Subordmato Court to 
aside a sale m execution of a deer 
under O. 21. R. 90. Civil ^ 

creditor. The application to ^ 
the sale was refused and the L. 
confirmed. An appeal was taken ag 
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this order to this Court, but the auctiou- 
purchaser was not impleaded as a res- 
poodent. Afterwards an application was 
made to the Court for adjournment of 
the case 'until the auction-purchaser 
should appear or be duly served with 
notice. The auction-purchaser was then 
served after the time limited for institu- 
tidj the appeal, and on the hearing of the 
[appeal Mr. Justice Abdul Rashid held 
that as the auction- purchaser' had not 
been made a party to the appeal as a 
respondent within the time limited for 
filing the appeal it could not proceed so 
jas to affect his rights: so he dismissed 
the appeal with costs. The question 
appears to he conoluded by authorities of 
this Court. It has been held in three 
Division Bench decisions reported as 
186 P R 1882 (1). 1 Lah 21 (2) and 1929 
Lah 778 (3), that the auction-purchaser 
,is a necessary party to an appeal of this 
kind. The learned counsel for the appel- 
lants has, however, argned that these 
cases should now be treated as being no 
longer law; that it was formerly hold 
that under 0. 21, B. 92, Civil P. C., it 
was necessary to make the auction-pur- 
party to an application under 
u ^l^at the series of decisions in 
which that proposition was laid down 
bag been recently departed from by all 

P 52 Mad 
861 (6} and 61 All 910 (6). 

The learned counsel asked us, there. 

fore, to oonclnde that, since the earlier 

senes of decisions on this question had 

been overruled, the modern view was 

that It was not necessary to make the 

auction.purohaser a party, so we should 

hold that in an appeal the auction.pur. 

chaser WM not a necessary respondent 

but might be brought before the Court 

ti“e even though the period fixed 

by the statute of limitation had expired 

We cannot agree with this argumenti 

B. 92 does not apply to appeals and we 

are oontent to follow the decisions of this 

3=61 10 996 

8 . Bahadur Ali V. Co-operativo Credit Socletr 
.. ^^29 Lah 778=120 1 0 185 

4. NUal Dutta V. Biahun Lai Sao, 1932 Pat 255 
==189 I 0 8 W =11 Pat 604=18 P L T 488 ® 

1929 Mad 768 

fi -niT n^w * ? ®65=62 Mad 881=67 M L J 810^* 

6 . % OJja^ V. Shco Prasad, 1929 All 593=119 
I 0 103=61 All 910=1929 A L J 769 


Court which, so far as we know, have 
never been overniled nor criticised. 
The question of the eft'ect of R. 92 is not 
actually before us except in this argu- 
meat and we think that it would be 
unwise for us to express any opinion on 
the decisions referred to by the learned 
counsel. We are in agreement with the 
judgment of the learned Single Judge and 
for the reasons given by him and already 
given by us we consider that his judg- 
ment ought to be aflirmed. It has been 
suggested by the learned counsel for the 
appellants that the delay should in this- 
case be condoned. But, in the first place, 
the question of condonation of delay was 
a matter for the discretion of the learned 
Single Judge and ifc'ihas not been suggest, 
ed to us that he has in any way im- 
properly exercised his discretion. In the 
second place no ground has been put 
forward iu the notice of appeal showing 
why a discretion should be exercised 
in favour of the appellants. Para. 4 of 
the notice of appeal suggests that it is 
the case of an accidental omission. To 
our minds it is a very curious accidental 
omission to leave out the name of the 
person most interested in the result of 
the appeal. We dismiss this appeal with- 
costs. 

b.d./r.k. Appeal dismissed, 
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Bhide, j. 

Secy, of State — Appellant. 

B^hmo&nd others— Respondents-. 
Miso. First Appeal No. 192 of 1935, 

Decided on 23rd December 1935, from 

WsT 29th 

« E.ecution-Llmitation-DUmiil.l of at,- 

peal for non-proaecutioa after admUiion aBcf 

from --'y 

vaA.e* a ^doaiisioa and appaarauce of iKa 

oJdir wUWn final dactae or 

182(2). Lim 

croa runa executiou o( the de- 

cm runs only from the date of the decree and 

r oi “Sat 

aecution, there is practically no appeal and tho 
decree of the lower Court stLds uKcted. 

Dr, [p 480 6 91 

Bam Lal—lox Appellant. 

Bawal Kiihore — for Respondents. 
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Judgment. — This appeal arises out ol 
isecutioD proceedings for realisatiou of 
court. fee in a pauper suit. The suit was 
decreed and an application was made on 
behalf of the Collector for attachment 
of certain properties in the hands of the 
defendant. One of the objections taken 
was that the application for execution 
•.7as time-barred. The decree in question 
bad been passed on Ist April 1930 while 
the execution was taken out on 16th 
Tebruary 1934. The appellant relied on 
the fact that an appeal had been present- 
ed to this Court in the meantime and 
was dismissed on 2nd June 1933. It was 
urged on behalf of the appellant that the 
period of limitation ran from the date of 
bnal order in appeal on 2nd June 1933 
and therefore the application was within 
time under Art. 182 (2), Lim. Act. The 
learned Senior Subordinate Judge how- 
ever rejected this contention on the 
authority of 36 All 350 (l). He further 
held that the applicant was not entitled 
to execute the decree against the defen- 
dant as there was no direction in the 
decree to that efifect as required by 
R. 10, 0. 33, Civil P. C. The application 
was accordingly dismissed and from this 
decision the present appeal has been pre- 
ferred. The learned Government Adyo- 
cate has tried to distinguish the Privy 
Council ruling relied on by the learned 
Subordinate Judge on two grounds, viz. (i) 
that in the Privy Council case the dis- 
missal in default of prosecution was 
automatic and as no order was passed on 
the appeal, the case did not come within 
the purview of Art. 182 and (ii) that the 
words 'or withdrawal of the appeal 
which were added at the end of Cl. 2, 
Art. 182 of the Indian Limitation Act 
1908, clearly bring the present case with- 
in the purview of that article. As regards 
the first point, reliance was placed on a 
ruling of the Patna High Court reported 
as 59 I C 896 (2). This ruling was how- 
ever considered in a later ruling of the 
=ame Court reported as 1932 Pat 251 (3;. 
In the latter ruling the Privy Council 
rules on the subject of dismissal of ap- 
peals for want of prosecution were consu 
dered and it was pointed out that the ap- 


1. Abdul Majid v. Jawahit Lai. 1914 P 0 66- 
23 10 649=36 All 350 (P C). ^ ,091 

2 Raaho Prasad V. Jadunandan Prasad, 1921 
^6=59 I C 896=2 P L T 28. 

3 Hirday Narayan v. Mahesbwati Prasad, 193.^ 

Pat 251=139 I 0 198=11 Pat 477. 


peal had been admitted and therefore tba 
dismissal in 36 All 350 (l), could not have 
been merely automatic. 

The fact that the view of their Lord.' 
ships of the Privy Council is that even a' 
dismissal for non.prosecutionafter admis. 
sioD and appearance of the parties does 
not constitute a 'final decree or order' 
within the meaning of Art. 182 (2), Lim. 
Act, will also appear from a later decrfon 
of their Lordships of the Privy Council 
reported as 49 Cal 203 (4), at p. 213 iu 
which 36 All350(l), was referred to with 
approval. As to the second point, the 
appeal in the present casedoes notappear 
to have been withdrawn but was dismU. 
sed for want of prosecution (vide order 
of the High Court dated 2Qd Jqds 1933). 
Secondly, the addition of the words ‘or 
withdrawal of the appeal’ does not appear 
really to make any difference to the, 
ratio decidendi of the Privy Coauoil de.| 
cisions, which appears to be that when a 
case is dismissed for want of prosecution, 
there is practically no appeal and the 
decree of the lower Conrt stands anaffeot- 
ed. In view of the above decisions of 
their Lordships of the Privy Council the 
learned Subordinate Judge’s finding on 
the issue of limitation must, I think, be 
upheld. It is unnecessary to discuss any 
other points in the circumstances. I uis. 
miss the appeal, but in view of sU tw 
facts leave the parties to bear their costs. 

K.3./R.E. Appeal 

4. Sachindra Nath v. Maharaj ^badur Sinjh, 
1922 P 0 187 =74 I C 660=49 Oal 203-i5 
1 A 335 (P C)a 
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Young, C. J. 

Hulk Raj Objector-Poh- 

tioner. 

Peoples Bank cf ^^rfliern Inyfia, 

(in liquidation) through Offtaal Xr>?M 
<iofor— Opposite Party. 

Civil Misc. Petn. No. 38 of 1935. Pa- 
dded on 13th December 1935. 

Company— Sbarei per 

qualification for ‘^holder and 

cation for a 

the ‘^“sleree a member ol the Act- 

the me&Ding of 8. o0i \ 
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And if suoH persoa holds out that he U a share* 
holder and member of the companj, he ie 
estopped from doDyiag that he is a member or a 
share-holder where the compao^r goes into 
liqQidatioQ on the ground that transfer was a 
mere colourable transaction and cannot object 
to bis name being included in the list of contri- 
butories: BtiOQ*s case, 143 R R 229; Cnx's cast, 
146 R R 219 and Budd*$ case, 130 B R 136. 
Disting. [P 4S1 C 2] 

M. 0, Alahajayi — for PetitioDor. 

Bhagwat Dayal — for Opposite Party. 

Order . — This is an objection by Lala 
Malk Eaj Bhalla against being included 
in the list of contributories of the Peoples 
Bank of Northern India, Limited, in Hqui. 
dation. Counsel says the facts are that 
in August 1931 the objector was invited 
by L. Harkishan Lai and the other direc. 
tors of the Bank to become Managing 
Oiieotor of the Bank at a period when 
the Bank was in great difficulties, that 
the objector agreed to the proposition 
and agreed to serve without remunera- 
tion, that Lala Harkishan Lai provided 
the qualihoation shares for the objector 
and the shares were transferred to the 
objector without any payment by the 
objector for them. It is argned therefore 
by counsel that the objector is not a 
member of the company within the 
meaning of S. 30 (2), Companies Act, that 
the objector does not come in within the 
aneaning of S, 33, Companies Act, that he 
cannot be held to be a trustee for the 
shares and therefore liable, and that the 
transaction between Lala Harkishan Lai 
and Lala Malk Raj Bhalla was a mere 
colourable transaction, the shares always 
remaining the property of Lala Har- 
kishan Lai. In support of this couten- 
tioQ counsel relies upon certain oases 
reported m Sugg’s case 143 R R 229 (l) 

(2) and Sudd’s 
cose 130 R R 138 (3). In these oases the 
Courts held that, where there had been 
some fraudulent transfer of shares when 
the company was in difficulties in order 
that the real holder should be relieved of 
liability, the real holder could be pot on 
the register of 'members. None of these 
cases apply to the facts in this case at 
X asked counsel if he could ptodnee 
to me one authority for the proposition 
t hat where a person had been given 

*■ Oh“’i“ I ,?5\“=3 ° a' 4 J »7=31 I 3 
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shares, or shares had been transferred to 
him, as qualification for a directorship, 
such a transfer did not make tbetrans- 
feree a member of the companj' within 
the meaning of S. 30. Cl. (2), Companies 
Act: he is unable to direct my attention 
to any such authority 

In my opinion there is no doubt about 
this case. Under S. 30 (2) the objector 
certainly is a member of the company. 
He agreed to become a member and bis 
name has been entered in the register of 
members. Further, under Art. 85 he 
had to be a shareholder in order to 
become a Director, and it is idle for him 
DOW to say that in reality be is not a 
shareholder and that he never was pro- 
perly qualified therefore to be a Director. 
On a construction of these relevant sec- 
tions themselves in the Act, there is no 
doubt about the position. But in addi- 
tion to this the objector is estopped from 
raising any objection now. He purchased 
the shares, signed an ordinary transfer 
deed in which it was said that ho had 
paid Rs. 7,000 for the shares and that he 
was to get the dividends in future. As 
Managing Director of the Company, i.e. 
as a properly qualified shareholder, he 
put forward the first scheme for recon- 
struction in the month of October 1931. 
In the months of Jannary, February and 
March 1939 he attended meetings of the 
shareholders and held proxies on behalf 
of other shareholders. While be was 
still Managing Director a letter of demand 
was sent to him for calls that accrued 
due upon the shares: he never replied to 
this letter and never denied that he was 
a shareholder. In May 1932 he resigned 
and in his letter of resignation be never 
mentioned his shares. In June 1932 he 
received another regUtered demand for 
calls that had aoorned due: he never 
answered this letter or denied that he 
was a shareholder. Although threatened 
by an action the objector never on that 
date sent a letter to the company saying 
that he was not a shareholder. In my 
opinion the objector is clearly estopped 
from taking up the present position. He 
_ held himself throughout to everyone 
except, perhaps to the Directors of the 
aoard that he is a properly oonstitated 
shareholder and member of the company. 
He bM elept over his rights, it indeed he 
ever had any. It is too late when the 
company is in liquidation for him now to 
raise these points. For these reaaone 
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the objection must be dismissed with 
costs fixed at Rs. 200 which will bo taxed 
as costs. 

K.S./r.k. Objection disviissed. 
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Addison and Abdul Rashid, JJ. 

Benares Bank, Ltd., Sakaranpur — 
Defendant — Appellant. 

V. 

Har Parshad and others, — Plaintiffs — 
Defendants — Respondents. 

First Appeal No. 830 of 1935, Decided 
on 11th November 1035, from prelimi. 
nary decree of Senior Sub-Judge, Delhi, 
D/- 25th January 1935. 

# ^ (ft) Notice — Document relftting to im* 
moveable property executed at Delhi— Regis- 
tered ftt Lahore under S. 30 (2) of Registra* 
lion Act — Notice will take effect only when 
rpemorandum is filed in Registrar's office at 
I^lhi under S. 51 of the Act. 

Whore a document relating to immoveable 
property at Delhi registered under provisions 
of S. 30(2). Begistration Act, by tho Registrar 
at Lahore, it not amount to a nolice unless 
a memorendum of the iostrumeut is entered in 
the hies by the Registrar's office of Delhi under 
S. 31, Registration Act. [P s88 0 2} 

^ (b) Mortgage— Charge— Distinction bet- 
ween— Charge creates right jus ad rem— 
Mortgage creates right in rem— Difference 
between charge and mortgage is very slight 
— Charge restricts right to specific fund or 
property— !f personal liability is created 
charge amour>ts to mortgage. 

The words 'transfer of an interest* distin- 
guish a mortgage from a charge. In a charge 
no right in rem is created, but the right is some- 
thing more tbau a personal obligation, for it is 
a jus ad rem. that is a right to payment out of 
property specified, while a simp'e mortgage is a 
right in rem. There is thus very little difier- 
enco between a charge aud a simple mortgage 
except that a charge is only good as ag^iDst a 
subsequent transferee with nocico. Tbe dis- 
tinction between the two forms of instruments, 
one mortgage and tbe other charge being very 
slight, the question must in each parlijular 
case be decided on the facts thereof; however 
when a charge is created by act of party tbe 
specification of the particular fund or property 
negatives a personal liability and tbe remedy 
of the bolder of the charge is against the pro- 
perty charged only. When there is in addition 
a personal covenant tbe security will become 
collateral to that personal covenant aud tbe 
security would in that ease appear to become a 
transfer of a right of sale to aupport tho 
personal covenant, and as tbe right of sale is a 
right in rem tbe transaction would be a mort- 
gage. For this reason tbe absence of a personal 
liability ie the principal test that distinguishes 
a charge from a simple mortgage: 82 Cai 494; 
1919 ifnd 328 and SI Mad 830, FolL 

[P 484 C 1,2] 
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Badri Dass aud Madan ioJ—fftr Ar. 

pellHDt. 

Shamair Chand, Badha Bohan Lai 
(for Plaintiffs) Bhauuial Dayal (lor Alopi 
Pershad, Delendant)— for Respondents. 

Addison, J. — Gangs hani, defen. 
dant 1, mortgaged oD 6tb February 19^8 
certain imrooveablo property with poa. 
session in favour of tbe plaintiffs. The 
consideration was Bs. 80,000 and tbe 
transaction was effected by a registered 
deed. The mortgagor executed a deed of 
lease in favour of tbe mortgagees, the 
rent fixed being Es. 650 per mensem. 
On 13tb March 1928 a further deed of 
mortgage for the sum of Rs. 25,000 was 
executed by tbe mortgagor in favour of 
tbe same mortgagees. There was a third 
deed of mortgage for Rs. 46, dOO executed 
on 19tb July 1928, tbe secured property 
being the same together, with a bouse not 
included in tbe first two mortgages. 
A deed of lease was also executed by tbe 
mortgagor in favour of tbe mortgagees 
with respect to this additional bouse, tbe 
rent being fixed at Bs. 32 per mensem. 
In tbe mortgages were included terms as 
regards interest and interest in default. 
On 22ud December 193U the mortgagees 
sued Ganga Ram, Ibeir mortgagor, defen- 
dant 1, on the mortgages, and impleaded 
Bala Parshad- Alopi Parsbad, subsequent 
mortgagees, as defendant 2 Tbe mort- 
gage in favour of defendant 2 was execut- 
ed on 25lh July 1930. The plaiDliffa- 
mortgagees claimed Rs. 1.58,775 on the 
basis of their three mortgage deeds On 
27th February 1931 a compromise was 
arranged between the mortgagees and the 
mortgagor. It was filed in Court on 2nd 
March 1931, bnt counsel for defendant 2 
did not agree to its terms. Issues were 
framed and tho oase adjourned for evi- 
dence. The case came on for hearing on 

28tb April J 931. 

Both the defendants were absent and 
an ex parte decree was granted to the 
plaintiffs in terms of the compromise. 
At tbe instance of .defendant v tbe ex 
parte decree was set aside on27lhJuo 
1932. On 2nd August 1932 the plaintins 
applied for leave to amend 
so as to implead Bamesbwar Dae » 
defendant 3 and the Benares a * 
Limited as defendant 4 as it bad , 
their knowledge that they 
interested in the mortgaged prop 
Leave to amend was granted 
case went for trial. B^^bwar ’ 
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defendant 3, did not appear and his 
claim has therefore gone in default. 
Defendants 3 and 4, that is. Bala Parshad* 
Alopi Parshad and the Benares Bank 
Limited, took certain pleas and also dis* 
poted the priority of each other's mort- 
gages. As a result of the suit the 
Subordinate Judge, Ist class. Delhi, has 
granted the plaintiffs a preliminary decree 
for Bs. 2.55,b39.4.0 with costs to be 
realised by sale of the mortgaged property 
under the provisions of 0 34, R. 4. Civil 
P« C. He further held that if any 
balance was left after satisfaction of the 
plaintiffs' claim it was first to go towards 
satisfaction of the mortgage debt, due to 
defendant 2, Bala Parshad. Alopi Par* 
shad, which was held to amoont to 
Rs. 22,987.8*0 and then towards the dis- 
charge of the secured debt of tbe Beoa* 
res Bank Limited, defendant 4. amoont* 
iDg to Bs. 74.389*4*0. This means that 


defendant 2’8 claim was given priority 
over that of defendant 4. 

Defendant 4, the Benares Banfi Limit, 
ed.bas appealed. Only two grounds wer< 
argued before us Tbe first was that tbe 
interest allowed to the plaintiffs was 
escessivo and that tbe decree should not 
be in eicess of what was first decreed on 
2dtb April 1931 under the compromise. 
Tbe second was that tbe trial Jodfle was 
wrong in holding that the mortgage ol 
defendant 2 bad priority over tbe mort- 
gage of tbe appellant Bank. At the bear- 
log tbe question of interest was compro* 
mised before U8 and this compromise will 
be mentioned later. The only question 
for decision therefore in this appeal is. 
whiob of the two mortgages of defen. 
dants 2 and 4 should have priority It 
has already been stated that the mort- 

^ 25lh July 

1930. The apptllant Bank claims that it 
holds a morigageover the property which 
18 dated 17 tb April 1930. The Bank bad 
two simple money decrees against Ganga 
^m, the mortgagor, in the Saharanpnr 
Courts. One of them was for over 
Bs. 40,000 and the other for something 
over Rg. 9.000 The Bank took out exeiu? 
tiOD against Ganga Ram and in those 
proceedings compromised with him. In 
order to oompleto this compromise Ganga 

Court what is described aa a seouritv 
bwd. It IS stamped with a non.judioial 
stamp of Ra. 7.8 0. Part of this seoS 
bond nihs as ■ foUowsi seoonty 


Whereas tbe decree-hoUer wUhes to oxccnte 
the decrees immediatelj aod tbe 

jndpemeot debtor will fuHer If tLis i? doao, 
therefore tbe said decree- bolder bas l to 

stay esecDtion of tbe decrees for a period of sis 
moDtbs provided suflcient security is given by 
tbe judgmeoi-debtor. Accordiogly tbe decree- 
holder has accepted tbe security of the property 
hereinafter fully described, known Gang.i 
Nivas situated in CbaDdoi Cbowk. Delhi for 
both the said decrees. The judgmout-dobtor 
hereby covenants that tbe said property shall 
remain as such till the entire amount under 
the two decrees with interest and coats is paid 
to tbe decree-holder while the decree-holdci 
shall be entitled to realise all his dues under 
tbe decrees after the lapse o! sis monshs by tbe 
sale (sDbjcct to prior mortgages) of tbe said 
property hereby given in security and In case 
of Its insufficieocy by tbe sale of ctbor property 
ol tbe jodgment-debtor and from his person 
also. 


This deed is dated 17th April 1930 
and "was registered on 26th May 1930 at 
Lahore under tbe provisions of S. 30 (2), 
Hegistration Act, this being permissible 
under that sub. section although the pro- 
perty is situated in Delhi. It was pre- 
sented to the eseenting Court atSabaran- 
pur along with a petition on 20th Juno 
1930. This petition is in the same terms 
as the so-called seenrity bond and sets 
out the prior mortgages, namely, the 
three mortgages in favour of the plain- 
tiffs. At that time the mortgage in favour 
of defendant 2 bad not been entered into. 
Under tbe compromise, execution in tbe 
Saharanpur Courts wag stayed. The con- 
tention of defendant 2 is that the security 
hood only creates a charge on tbe pro- 
perty and that as be had no notice of 
that charge bis mortgage, though of later 
dale, must be given priority. One wit 
ness WM produced to prove that defen- 
dant 2 had notice of this transaction bat 
tbe trial Judge has not believed him and 
we are not prepared to differ from his 
^ contended on be- 

thi K that registration of 

the bond Itself amounted to notice under 
E*pl. (1) to S S, T, p. Act. This oon- 
tention must be repelled as tbe instm- 

n“ ander snb.s. (3). 

». 30, Begistration Act, and notice would 
therefore only take effect from the date 
on which any memorandum of tbe docn- 

STlhi Sob.Begislrar ot 

There la no evidence on this re- 
cord t^t any memorandum of it was 
ever, filed by the Sub-Registrar there, 
«or 18 there any evidence that the in- 
sirament or memorandum bad been dnlv 
entered or filed in books keptnnder 8. 61 
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Kegistration Act, as required by proviso 
(2) to Espln. (1), S. 3. T. P. Act. This 
means that if the document of the appel- 
lant I’ankonly creates a charge the mort- 
gage of defendant 2 must have priority as 
it must be held that he bad no notice of 
the charge. But this instrument must be 
held to be a simple mortgage and not a 
document creating a charge. ‘Mortgage’ 
as defined in S. 56, T. P. Act, is the 
transfer of an interest in specific immove- 
able property for the purpose of securing 
the payment of money advanced or to be 
advanced by vray of loan, an existing 
or future debt or the performance of an 
engagement '(vbicb may give rise to a 
pecuniary liability. There has, therefore, 
to be a transfer of an interest in specific 
immoveable property for the purpose of 
securing the payment of money. Charge 
is defined in S. 100, T. P. Act, as follows: 

Where immoveable property of one pereon is, 
by act of parties or operation of Ian, made seen* 
rity for the payment of money to another and 
the transaction does not amount to a mortgage, 
the latter person is said to have a charge on the 
property. 

The words ‘transfer of an interest' thus 
distinguish a mortgage from a charge. In 
a charge no right in rom is created but 
the right is something more than a per- 
sonal obligation, for it is a jus ad rem, 
that is, a right to payment out of pro- 
perty specified, while a simple mortgage 
is a right in rem. There is thus very 
little difference between a charge and a 
simple mortgage except that a charge is 
only good as against a sabsequent trans- 
feree with notice. In 1 Pat 387 (l). 
Das, J., said : 

Now the broad dietioctiou between a charge 
and a mortgage is that wheroas a charge 'only 
gives right to payment out of a partionlar fund 
or particular property without transferring that 
fund or property, a mortgage is in essence a 
transfer of an interest in specific immoveable 
property* 

No particular form of words is d 6C6S« 
sary for the creation of a mortgage aod 
the Court will asoertaia the ioteotion 
by looking at the eubstanoe and essence 
of the traosaotioii and not the mere form 
of the deed. ISven if the deed calls itself 
a mortgage its nature will be determined 
Dot by the name the parties give it but 
by the rdlatioQ constituted by it* Tbo 
fact, therefore, that the instrument of 
the appellant Bank is called a security 
bond is n ot of great importance. It was 

X Shiva Prasad v Banl Uadhab, 1922 Pat 629 
=70 I 0 24=1 Pat 887=4 P Ii T 0* 


stamped obviously under the Drftvwmn. 
of Art. 57. Sch. 1. Stamp Act. SrS 
mg of which is 

Security bond or mortgage-deed executed br 
w;ay of security for the due execution of en 
office, or to account for money orother pcooerU 
received by virtue thereof or executed br k 
surety to secure the duo performance of a wn- 
tract. 

The question of registration does not 
arise if it is held to be a mortgage deed 
because it was registered. The distinc- 
tion between the two forms of instraments 
being thus very slight, the question must 
in each particular case be decided on the 
facts thereof. It may be said howeverj 
that when a charge is created by actofj 
party the specification of the particular 
fund or property negatives a personal 
liability and the remedy of the bolder of] 
the charge is against the propertyobarged 
only. When there is in addition a per- 
sonal covenant the security will become 
collateral to that personal covenant and 
the eect^rity would in that case appear to 
become a transfer of a right of sale to 
support the personal covenant and as tbej 
right of sale is a right in rem the transac- 
tion would be a mortgage. For this rea- 
son it has been held that the absence ofa 
personal liability is the principal test 
that distinguishes a charge from a simplej 
mortgage. It is not necessary to discuss 
all the authorities cited at the Bar. I 
wish, however, to refer to one or two of 
them. • In 32 Cal 494 (2), the appellants 
executed as security for the costs of the 
respondent in an appeal to the Privy 
Council a duly attested and registered 
bond whereby they put certain immove- 
able property in security for such costs. 
It was held that the effect of the bond 
was to create a mortgage. This case goes 
very far. In 51 I C 963 (3). a decision 
of the Madras High Court, Sadasiva 
Aiyar, J.. held that an obligor who exe- 
cutes a bond creating a charge onspecin 
immoveable property did in 
transfer an interest therein. 31 M 
330 (4), is a decision on facts nearly on 
all fours with the present owe. ' 

rity bond was given to the Court m 

following terms : , n. nu- 

Until the disposal of my appeal IB 
triot Court I pledge my immoveable ptope^ 

2. Tokhan Singli v. Glrwar Singh, (IMS) 390** 

494=9 OWN 373 - oga*. 

3. Srinivasa Raghava J- VSli 

1919 Mad 628=61 1° 963-36 ^ 

4. N. Sambayya v. T. Snbbayya. (IMS) 3 


330=3 M L T 817. 
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whicb is described in tbe Schedule annexed and 
which is free from all encumbrances to the 
Court lor a certain sum (which was the amount 
of the decree of the plaintiffs). If the result of 
the decree be against me I hereby bind myself 
to allow the ptaintifi to recover the whole 
amount oi the said decree by my immoveable 
property and if It be insufficient, 'from me. Until 
the whole of the decretal amount is discharged 
I wilt not sell or make a gift of the said pro- 
perty to others. 1 hare thus executed a secu- 
rity bond. 


Ib was held that the eecurity bond 
amounted to a mortgage within the meaning 
of S. 58, T. P. Act. In tho case before us 
the appeUantBank was entitled under the 
security bond to realize its dues under 
its decrees after the lapse of six months 
by the sale, snbject to prior mortgages of 
the property mentiooed in the security 
bond and in case of its insufficiency by 
the sale of other property of the judg. 
ment-debtor and from bis person also. 
The right of sale was given specifically 
and there was also the personal liability 
specifically set out. The document there- 
fore roast be held to be a mortgage and 
as snob it has priority over the mortgage 
of defendant 2 which is later in time. 
The compromise as to the amount of the 
decree, which was accepted by all the 
parties, is as follows : The consent de- 
cree, dated 28th April 1931, which foU 
lowed tbe compromise of 27th February 
1931 was accepted subject to a certain 
condition. This means that the amount 
fi.xed as due to the plaintiffs on their 
three mortgages, including oosts of the 
trial Court, was Rs. 1,63,254-5-3. Defen- 
dant 1 was to deliver possession of tbe 
property to the plaintiffs on 1st March 
1931 and this has been done. From that 
date the plaintiffs were to realize rent 
from tbe tenants and keep regular ac 
counts. Fotnre interest at 12 annas per 
cent per mensem till realization was to 
be allowed on the sum of Rs. 1,63,254-5.3 
from 1st March 1931 and the plaintiffs 
bad to credit rent received towards in- 
terest doe, the deficit being added to the 
abovementioned sum at the time of the 
final decree. 


The plaintiffs allowed the defendan 
mortgagor two and a half years' time t 
pay. This time has expired and we ar 
concerned with it and th 
plaintiffs are now entitled to a final de 
cree. For the purpose of fixing th 
amount due under the final decree we fi- 
bth January 1936 as tbe date up to whici 
calculations should be made for tbe pur 


pose of asceitainiDg tbe amount dne so 
that a final decree may be drawn up on 
application being made to that effect. 
The plaintiffs were also allowed to pay 
house tax, water rate, Mnnicipal rents 
and other taxes to the Mnnioipality in 
respect of the property out of tbe rent 
received by them, and they were given 
power to construct a verandah in front of 
the property with the permission of tbe 
Municipality, tbe cost of which was to be 
inclnded in tbe final decretal amount : 
such cost to be established by the plain, 
tiffs who had to keep regular accounts 
and prodnca vouchers. These were the 
terms of the consent decree dated 28th 
.\pril 1931 and the parties further agreed 
before us that the plaintiffs will be enti- 
tled to an additional sum of Rs. 16,000 
with simple interest thereon at 12 annas 
per cent per mensem from tbe date of this 
Court’s decree. As regards the amount 
due to the plaintiffs therefore onr order 
is as above in terms of the compromise. 
The parties will bear their own oosts of 
the appeal as regards this part of the case 
while tbe costs of the trial Court are 
already included in the amount men- 
tioned. 

We further accept the appeal to the 
extent of setting aside the trial Court’s 
order to the effect that tho mortgage of 
defendant 2 had priority and hereby de- 
clare that Che mortgage of defendant 4, 
the appellant Bank, will have priority 
over that of defendant 2, Bala Parshad- 
Alopi Parshad. We think that the par- 
ties should bear their own costs with 
respect to this portion of the appeal also. 

ii.D./n.K. Appeal accepted. 


i.anore -ion 

Addison and Abdul Rashid, JJ. 

Amrik Plaintiff— Appellant. 

v. 

Singh and unofAer— Defendants 

Respondents. 

Second Appeal No. 1087 of 1935, De- 
cided on 21et January 1936. from order 

Jhelum, D/- 20th May 

R t Ji defendant! eecorilinE 

nnd^r “i'de.criplior. 

plaintiff in the original plaint baa 
dissolved fims aa dofeadante. hot 
plaint he records only two oi the 
partaere oi the four defendant ’firaa deaphe 
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R. S. O 30. Civil P. C. The omissioD of re* 
niaiDins defendants amounts to “ not naming 
defendants ” and not misdescription under Sec- 
tion 22, Limitation Act, and the plaintiff can- 
not take the protection of S. 22 and the suit is 
time barred. [p 486 C 1. 2] 

Aclihru i?rt»n — for Appellant. 

Mehr Chand jiahajan — for Eeepon- 
dents. 

• Addison, J. — The plaintiffs obtained 
a decree for Rs. 2.0-21-2.3 with interest 
on 15th June 1926 from the Vice Consul 
at Duzdab in Persia and on 20th Febru- 
ary 1930 sued four 6rms on the basis of 
this foreign judgment. The suit was de- 
creed, but on appeal the learned District 
Judge held that there was no suit before 
the Court as a suit against foreign brras 
could not be instituted in India. He, 
however, allowed the plaint to be am- 


V. Khazan Chand 

serve every person sought to be made 
liable, whereas only the four firms were 
served. It was argued before us that 
the naming of four partnership firms as 
defendants, instead of naming individual 
partners, was merely a misdescription, 
but seeing that the firms never earned on 
business in British India, and had been 
dissolved before the suit was brought, it 
seems to us that this was a ease where 
no defendants were named and that the 
view taken by the District Judge is corJ 
rect. In these circumstances, it is un- 
necessary to discuss the authorities cited 
between which there appears to be some 
conflict. For the resasons given, we dis- 
miss the appeal, but make no order as 
to costs here. 

M.D./n.K. Appeal dismissed. 


ended and directed that after this was 
done the parties should appear on a cer- 
tain date in the trial Court. 

The plaint as amended was against 
only two of the partners in the firms for- 
merly sued, namely, Sant Stogh and Ua- 
hal Singh. Tho suit was again decreed 
by the trial Court, but it was again dis. 
missed in the Court of the District Judge 
on appeal on the ground that the suit 
was barred by time. Against this dooi- 
sioD, this second appeal bas been pre- 
ferred. The learned District Judge held 
that this was not a case of misdescrip- 
tion of tho defendants, but a case where 
no defendants at all bad been named in 
the plaint as originally pat in. In bis 
view S. 22, Limitation Act, applied and 
the suit was barred by time. 

It is clear from the original plaint and 
the amended plaint that the firms, which 
were sued, were firms which carried on 
dealings only in Persia and that they had 
dissolved before the original plaint was 
put in and the partners bad retnrned to 
their home in India. Under 0. 30, B. 1, 
Civil P. C., any two or more persons, 
claiming or being liable as partners and 
carrying on business in British India, 
may sue or be sued in the name of the 
firm. It appears, however, from the 
proviso to R. 3 of 0. 30 that in the oase 
of such a partnership carrying on busi- 
ness in British India, which has been 
dissolved to the knowledge of the plain- 
tiff the summons shall be served upon 
every person within British India whom 
it is sought to make liable. Even, there- 
fore, if tho firm had carried on business 
in British ‘India, it was necessary to 
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Gurdial Singh — Judgment-debtor— 
Petitioner. 

V. 

Khazan Cftand — Decree-holder and 
another — - Judgment-debtor Opposite 
Parties. • 


Civ. Misc. Petn. No. 641 of 1935. Deci- 
deded on 4tb December 1936, from order 
of Beckett, J.. D/- lltb June 1936, 
reported as 1935 Lab 914. 

(a) Allachment - Precept— Object of S. 46, 
Civil P. C., explained — Indefinite order 
makins permanent attachment i< not cod- 
templated by S. 46. 

The object of 8. 4G is to attach property of 
the jadf^ment^debtor io another Court in oraet 

to praTeotthe judgment*debtorfrom alieuattog 

or otherwise dealing with it to the detriment 
tbd decree-holdor till proper proceedings lor tw 
sale of the property in pursuance of an appnoa 
tioQ for execution can be taken, and it , 
this reason that the efleot of an attachment in 
pursuance of a precept U limited 
and power is given to the Court 
the decree to extend this period ^ 

months in order to meet contingencies^ 
may arise duo to the delay In has 

decree to tho Court to which .n 

been sent. An indefinite order 

attachment is made *00 011 

contemplated by 8. 46. [P 487 0 2; P *88 0^ 

^ « (b) Execution - Atlechoent -Mow 

nttnehed in execution of one decree __ 

decree-holder eubtequently xttec , 
Money cannot be paid over to eue .. 
holder— Atlacbroent under j., pre- 
fer eixty dayi— Money altacho ef 

cept can be paid to another •’* j ^ 
two month. ; 161 I 0 418 = W8L^2^ 

• rtf a 

When money is attached in 
decree it cannot bo paid over to anot 
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tkoHef who fiob»)qu6QtIy attached it, but wbeo 
mouoy is oot attached io eiecutioD of a decree 
but it is attached io par.^uacce of a precept 
under 8 46, Civil V. C. , tbo oHoct of <vbich is 
limited only for two moo tbs after wbicb period 
tbo atCachifiODt DO longer exists, tbc mobey 
attached under a precept can bo paid over to 
SDOther decree-holder who subscquootly 
atuebodit; 161 / C 418=1935 Lah 914. Re- 
versed. [P 463 G 2] 

(c| Review'^Judgment to be reviewed baaed 
en misapprehensioa of nature of attachment 
— Judgenent can be reviewed. 

Where the docisioa of the Judge, which ie 
eought to be reviewed, is based on au obvious 
misapproheusioD of the nature of attachment 
it is sufficient reesou for review, 

[P 488 C 2; P 489 013 

Petitioner in person. 

Hoop Chand — for Opposite Parties. 

Order. — This is an application for re- 
view of an order passed by Beckett. J., on 
11th Juno 11135. The fads are these : It 
appears that relations between the peti. 
tiooer Gurdial Singh and bis brother 
Moti Singh are not friendly. Moti Singh 
obtained a money-decree against Gurdial 
Singh in the Court of the Senior Subordi- 
nate, Judge, Amritsar in pursuance of 
which Gurdial Singh paid in Court Rs. 2962 
on 3rd December 1930. The money, how- 
ever was not paid to Moti Singh on 
account of an application made by Gur- 
dial Singh. Khazan Chand, respondent 
in the present oaso obtained a decree 
against Moti Singh for Rs 4.800 on 2od 
November 1931. This decree, it is alleged 
t>y Gurdial Singh, was a collusive decree 
fluffeted to be passed by Moti Singh in 
order to secure the money paid in the 
Amritsar Court by Gurdial Singh, pay- 
ment of which to Moti Singh has been 
stayed on account of a suit which bad 
been brought by Gurdial Singh against 
Moti Singh. The matter however is not 
directly before me and 1 will assume that 
the decree obtained by Khazan Chand 
gainst Moti Singh was a proper decree 
In execution of that decree Khazan 
Chand applied to the Sialkot Court 
under S. 46, Civil P, 0. for a precept to 
to the Senior Subordinate Judge 
of Ansritsar to attach tbs mossy dspo* 

o.y Singh for payment to 

Moti Singh, 1 . e. Rs, 2,962. A precept 
•was accordingly sent to Amritsar but it 
was not complied with and returned to 
“he Dialkot Court with a remark that 
there was a dispute about the money and 
therefore it could not be attached. On 
the application of tho decree, holder how- 
-ever another precept was sent by the 


Sialkot Court to the Amrits.ir Court re- 
questiog it to attach tho moQoy, subject 
to the result of the dispute about it. This 
order was duly complied with by the 
Amritsar Court and iutimation sent to 
the Sialkot Court. 

This lotirDation however was sent after 
a reminder had been sent by the Sialkot 
Court. The attachment took place in 
March 1932 in pursuance of the precept. 
Subsequently on an application made by 
Khazan Cband an order was issued by 
the Sialkot Court to the Amritsar Court 
to remit the money to it and a reply was 
sent that the money could not be remit* 
ted to tbo Sialkot Court, specially as an 
attachment under a precept could con* 
ttnue only for 60 days and the decree 
had not been transferred to the Amritsar 
Court. This was obviously a correct 
reply, because under S. 46, Civil P. C. an 
nltacbment madein pursuanoeof a precept 
cannot continue in force for more than 
two months unless the period of attach, 
meet is extended by an order of th^ 
Court which passed the decree or unless 
before the determinatioD of the attach* 
ment the decree has been transferred to 
the Court by which the attachment has 
been made and tbe decree-bolder has 
applied for an order for the sale of such 
property. Instead of following tbe pro- 
cedure laid down in S, 46 neither the 
decree-holder^ Khazan Chand, moved the 
Sialkot Court to extend tbe time and to 
transfer the decree for execution to 
Amritsar Court nor did the Sialkot Court 
itself extend the time for the continua- 
tion of the attaobment or took steps to 
transfer tbe decree to tho Amritsar 
Court. Oq tbe other band, presumably 
at the instance of the decree- holder, an 
entirely wrong order was passed that the 
attaobment bad been made permanently 
and the money should be remitted to tho 
Sialkot Court. I am unable to agree 
with the oontention of the learned coun- 
sel for the respondents that the remark 
that tbe attachment had been made 
permanently is tantamount to an 
extension of time of attaobment as is 
contemplated by S. 46. The object of 
S. 46 is to attach property of the judg^ 
ment-debtor in another Court in order to 
prevent the judgment, debtor from aliena. 
tmg or otherwise dealing with it to the 
detriment of the decree- holder till proper 
proceedings for tbe sale of tbe property 
m pursuance of an application for oxeou- 



488 Lahore Gordial Singh v. Kiiazan Chand (Jai Lai, J.) jj 2 g 

tion can be taken, and it ie for this reason been made by the Sialkot Conrfc nf fi, 
that the effect of an attachment in money in dispute either in paraiia«L r 

pursuance of a precept is limited to two an application for execution made tn ^ 

.months and power is given to the Court by the decree-holder or after tranafeT^* I 
which passed the decree to extend this the decree to the Amritsar Court and 
period of two months in order to meet application to that Court to execute tK» 
contingencies which may arise due to the decree. From the order returoinc the 
delay m transferring the decree to the money to Gurdial Singh an application 
|Uourt to which the precept has been for revision was presented in this Court 
sent. An indefinite order, even if it be by Khazan Chand and was accepted bv 
assumed that in this case such an order Beckett. J. by his order which is 
^was actually passed and conveyed to the sought to be reviewed by this petition 
'Amritsar Court that the attachment had The learned Judge has accepted the 
been made permanently, is not one con- application merely on the ground that 
templated by S. 46. In fact the remark when money is attached in execution of 
that the attachment bad been made a decree it cannot be paid over to 
permanently was made after it was another decree-holder who sobsequeutly 
pointed out to the Sialkot Court that attaches it, but as I have pointed out 
the period of GO days had already ex. above, the money in this case was not{ 
P*^®*^* attached in execution of a decree; it was' 

It appears that on 5th May 1932 the attached in pursuance of a precept under; 
Sialkot Court had filed the proceedings S. 46 the effect of which is limited iu the 
in its Court stating that the attachment manner already indicated. Therefore all* 
had been made in pursuance of its pre- the judgmentson which the learned Judgej 
cept. It also appears that on subsequent has relied haveno application totbe facts 
application, which was made to it on the of the present case, as here the attach.j 
prescribed form for execution of decrees ment made in pursuance of the precept 
and in which the only prayer made by had ceased to exist when the money was 
the decree-holder was that the attach- attached and paid over to Gurdial Siugh 
ment bad already been effected and iu execution of bis decree. I may iuci- 
therefore the money be sent for from the dentally remark that there is no force io 
.\mrit8ar Court, an order was sent to the the contention that the precept was not 
Amritsar Court by the Sialkot Court obeyed by the Amritsar Court for about 


requesting it to send tbe money and it 
was in reply to this requisition that it 
was pointed out to Sialkot Court that tbe 
attachment under the precept had already 
expired. Tbe suit filed by Gurdial Singh 
against Moti Singh wasultimatelydecreed 
and Gurdial Singh made an application 
to tbe Amritsar Court to execute bis 
decree by adjusting it against tbe decree 
which had been passed in favour of Moti 
Singh and in satisfaction whereof Bs. 
2,962 bad been deposited by him in 
Court. It was thus in execution of tbe 
decree obtained by Gurdial Singh against 
Moti Singh that the whole money depo- 
sited by Gurdial Singh was paid back to 
him. This happened ou 2nd December 
1933, that is to say, more than IS 
months after it was pointed out to tbe 
Sialkot Court that the attachment made 
in pursuance of the precept bad ceased 
to bo operative by the expiry of two 
months and in the absence of transfer of 
the decree for execution to the Amritsar 
Court. 

In the meantime no attachment bad 


a year. 

Tbe attachment in pursuance of the 
precept was made in March 1932 and on 
5th May 1932 it was noted by the Sialkot 
Court that attachment had been made 
and the proceedings were filed. Khazan 
Chand's decree was passed on 2nd 
November 1931 and an application for 
precept was made on 4th November 
1931. The precept was acknowledged on 
13th November 1931 with an objection 
to attachment on account of a 
and a fresh precept was sent on Hln 
January 1932, but it was returned wim 

tbe request for furtherdetailsanda third 

precept was sent on 3rd March 1932 and 
attachment in pursuance of it wes ma e 
on 10th March 1932. This petition lor 
review was admitted to a bearing bj^ 
Division Bench, but an objections 
by the respondents’ counsel 
application for review lies. • _a 

ever, unable to agree. It j 

that the decision of the learned Juag»j 
which is sought to be -.J 

based on obvious misapprohen 
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of the nature of attaobment and there- 
fore there are sufficient reasons for 
review. 1 accordingly accept this peti- 
tion with costs and review the order 
passed on lltb June 1935 and dismiss 
the petition for revision with costs. 

B.D./r.k. Petition accepted. 
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Addison and Abdol Rashid, JJ. 

Banarsi Das — Petitioner. 

V. 

Commissioner of Income-tax, Punjab, 
N. W, F, & Delhi Provinces, Lahore — 
Respondent. 

Civil Miso. Petn. No. 444 of 193o» De- 
cided on 37th January 1936. 

(«) Ineoma Ux Act (1922). S. 23 (4)-Par* 
lial default in complying with notice# under 
S. 22 (4) or S. 23 (2) of the Act~Con#e- 
quencet are thoae of complete default. 


within the meaning of S. 37 of the Act. 
(3) Whether in the circumstances of the 
case the petitioner had reasonable op- 
portunity to comply with the terms of 
the notices under S. 23 (2) of the Act or 
whether he was prevented by sufficient 
cause from complying with them. (4) 
Whether the consequences contemplated 
by S. 33 (4) would follow the non-com- 
pliance with the second notice under 
S. 22 (4) at least to the extent to which 
the Income-tax Officer was satisfied that 
it had been complied with, speoialiy when 
the second notice does not specify the 
points on which the account books were 
required as contemplated by S. 23 (3) of 
the Act. (5) Whetherin the circumstances 
of the case, the petitioner should be asked 
to produce the account books of the KuU 
dip Oil Mills, LaborOi which were not in 
bis possession at that time and iDComo 
from which was not liable to be assessed 


A partial default in eomplyiDg with ootiees 
issued under S. 32 (4) or S. 23 (2) involTos the 
same conseqaenees under S. 23 (4) of the Act as 
a total default. fp 491 q x] 

(b) lncome*Ux Act (1922). S. 27— ''Suffi- 
cient cause" or "not reasonable opporlutiity" 
—Income lax Officer as matter of law can 
find as matter of fact that atteisee has not 
established "sufficient cause," etc. 

It ia possible as a matter of law for tbs In- 
come-tax Officer to find as fact that a parti- 
cular agsessee had failed to establUh "suffici- 
ent cause" or "not reasonable opportunitv" 
withm the ZDesDing of S. 27 of the Act. 

. , , ^ tP 492 C I] 

Acnnru Bam and Asa Bam Aggarual 
— for Petitioner. 

Jagan Nath Aggarwal— for Respon- 
dent. 

Abdul Rashid. J.— This is sd appli. 
catioD under 6. 66 (3), Income-tax Act. 
for a mandamus to compel the Commis 
sionerof Income-tax, Punjab, to state 
the case of Rai Bahadur Banarsi Das,' and 
refer the poi^s of law arising therein to 
this Court. The following points of law 
Rave been formulated on behalf of the 
assessee: (l) Whether an Income-tax 
uacer IS competent to review the order 
of his predecessor in office adjourning the 
case till the decision of the criminal lUi. 
gation and start proceedings at bis will 
without Bobmitbing the case to the Com 
missioner of Income-tax for revision of 
his predecessor’s order under S. 83 In 
come-tax Act. (2) Whether attendance 

orders of a 

Magistrate is a sufficient cause for non. 
appearance before the Income-tax Officer 


in bis hands in view of the provisions of 
S, 26 (2), Income-tax Act and whether 
its non-compliance would warrant an 
assessment under S. 23 (4) of the Act. 
(6) Whether when default in respect of 
notices under S. 22 (4) is not properly 
explained but the default of the notices 
under S. 23 (2) is satisfactorily accounted 
for, it is not the duty of the Income-tax 
authorities to cancel the 23 (4) assess- 
ment, re-issue the notice under S. 23 (2) 
and make the assessment afresh. (7) 
Whether the assessment made by an In- 
come-tax Officer to the best of his judg- 
ment under S, 23 (4) includes penal assess- 
ment. (8) Whether in the ciroumstanoes 

of the case when the petitioner had re- 
quested the Income-tax Officer for trans- 
fer of the case, was not the latter bound 
to grant some time for moving the Com- 
missioner of Income-tax for that purpose 
If he was not prepared to forward the 
request of petitioner to his superiors 
himself. The Commissioner of lucome- 
I'efused to refer the questions 
alluded to above. He has however taken 
action under S. 66 (l) of the Act and has 
propounded the following question of law 

Court; 

M. ^ ““““f of 1“^ UOk P036j- 

tw /w Income-tax Officer to find as :act 
tnat the assessee had failed to establish 'Baffi- 

reasonable opportcuily* 
mif meaning of S. 27 of the .\cl. 

The material facts of the case may be 
briefly stated. Rai Bahadur Lola Benarsi 
Daa 18 a mill owner of Ambala. He carries 
on his business with an admitted capital 
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of half a crore of rupees and his principal 
sources of income are Flour Mills. Oil 
Mills, Ice Factory, Banking and House 
property. He had paid no income-tax 
since 1925-26 and had accumtilated 5^ 
lacs of depreciation to be set otT against 
future income. Ho submitted a return for 
the assessment year 1932-33 declaring a 
gross incomeof Rs 25 639 against which 
however Els. 76,885 was claimed on ac- 
count of depreciation. The Income-tax 
Officer issued a notice on l8th March 
1933, under 8. 22 (4) of the Act calling 
upon the assessee to produce complete 
accounts of his income from all sources 
during 1931-32. This notice was not 
served on the assessee, and another similar 
notice was therefore issued on 2Ut 
March. In response to this notice some 
books of accounts were produced, which 
were examined partially by the Accoun- 
tant on 23rd March. The case was 
then adjourned to 24th Mirch when a 
number of other books relating to busi- 
ness at Ambala were examined. Books 
relating to Kuldip Oil Mills, Lahore, 
were, however, not produced by the as- 
sessee. On 24th March an application 
was filed on behalf of the assessee pray- 
ingfor eight montbs’extensioD of time for 
production of accounts relating to Kuldip 


CoMMR. (Abdul Rashid, J.) 

who had been appearing iu Income tu 
matters previously, refused to accept eer 
vice of the notice. The notice was there 
fore affixed to the door of the premises in 
the presence of the agents of the asses- 
see. The assessee on the 2lst Jaly 
wrote from Lahore making enquiries 
about this notice, and the Income-tax 
Officer sent a reply stating that as a spe- 
cial case he would give the assessee ano- 
ther opportunity to produce bis accounts 
on Ist August 1933. With this letters 
notice under S. 23 (2) of the Act was 
also sent asking the assessee to prodnee 
any evidence on which he wished to rely 
in support of his return on let Angust, 
1933. These notices were served on the 
assessee after the fixed date, i. e., on the 
2ud of August. The lucome-tax Officer, 
therefore, issued fresh notices on theStb 
of August for production of accounts on 
the loth of August. In reply to the first 
issue of notice a letter dated the 7th of 
August was received from the assessee to 
the following effect : 

It woull appear from corrogpondecce in your 
office that your predecessor had already graoled 
me time till 31st October 1933. Thus there is 
□0 question of any adjournment in this con- 
nexion. 

In reply to the second notice the as- 
sessee sent a letter dated the l3th of 


Oil Mills. It was stated in this applica- 
tion that as civil and criminal litigation 
between the assessee and his wife Mt. 
Frem Kaurand Sardar Kartar Singh, the 
dx-Manager of the Mills, was going on at 
Lahore, the assessee was unable to pro- 
duce the accounts of the Kuldip Oil Mills 
as these books were in Court. An assur- 
anoe was given that the books would be 
produced as soon as they were given to 
the assessee by the Court. The Income- 
tax Officer thereupon passed the follow, 
ing order : 

1 adjouen the case Bine die. Books of Kuldip 
on Mills to be callod after the decision of the 
criminal case. 

It appears that in the beginning of July 
1933, the Income-tax Officer who had 
been dealing with the case so far, was 
transferred and bis successor issued a 
notice under S. 22 (4) of the Act on the 
lOth of July for the production of asses- 
sea's aooounts from all sources of income 
on the 22od of July. The peon went with 
the notice to the assessee’s place of busi- 
ness on the 11th of July. He was told 
that the assessee bad gone to Lahore and 
his agents, Uggar Son and Jagan Nath, 


August stating that the Ambala accocsts 
bad already been examined, and that an 
extension of eight months bad been al- 
lowed for the production of the Oil Mills 
accounts. It was stated in this letter 
that the Income-tax Officer was belpicg 
those who were responsible for involving 
tbeassesseoin baseless litigation at Lahore 


id that the Income tax machinery was 
ling misused in order to assist the ene- 
ies of theassessee. It is unnecessary to 
ve details of further correspondenoo 
itween the assessee and the Income-tax 
fficer. Suffice it to say that the Incom^ 
,i Officer in one of his letters stated 
tab if any of the books on which the as- 
ssee relied were in * some Court orelse- 
hore'*, the assessee should give the re- 
lisite information and the Inoome-Ux 
fficer will take proper steps to 
■oduced. In reply theassesseest^ed tha» 

.6 account books of the Kuldip Oi 

lire in the control of the Trustees of Bm 
ihadar Lala. Denarsi Das Trust a 
ihoxe which was then 

I books wore produced on, the lot 

igust the Income-tax Officer 8* , 

rtber opportunity to the assesses and 
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issned freah noticps for tho 2nd of Sep. 
•tember under Ss 23 (4) aod 23 (2) of the 
Act. These noticea were accompaaied 
by a covering letter requesting the 
assesaeo to assist the rneofne-tax Depart- 
ment IQ arriving at a correct estimate of 
his income, aod also poiotiog out the con- 
sequences of failure to comply with the 
notices These ootices were served on 
18th August 1933. As no appearance 
was put it) by or on behalf of the assessee 
on the 2nd September, the Income-tax 
Officer proceeded to assess the income 
under S 23 (4) of the Act to the best of 
his judgment, and the assessment was 
completed on 8tb September 1933. 

The first question of law formulated 
on behalf of the assessee was not pressed 
by the learued counsel during the course 
of bis arguments The second and the 
third questions fall within the ambit of 
the question of law referred to by the 
'Commissiooer of Income-tax under S. 66 
(l) of the Act. We therefore proceed to 
deal with question No. 4. TheCommis- 
siouer of Income-tax found it difficult to 
understand this question. We also find 
that the language in which question No. 
4 IS framed is very involved. It was ex- 
plained to us by the counsel that the 
Teal meaning of question 4 is, whether if 
there is only partial default in the pro- 
dnetion of acconot- books, can an assess- 
onent be made under S. 23 (4), 

S. 23 (4) makes it clear 
that If the assessee fails to comply with 
all the terms of a notice issued under 
OTb-B. (4) of 8. 23 or, having made a re. 
turn, fails to comply with all the terms 
of a notice issued under sub-s. 2 of 

23, the Income-tax Officer shall make 
the aseessmont to the best of hie 
judgment. A partial default there- 
fore the same consequences 

fault. With respect to question 5 it was 
contended by the learned counsel for the 
petitioner that as the Knldip Oil Mills 

^ before 
August 1933, the assessment should have 
been made against the Trust which was 
the eui^Bor of the assessee with respect 
to the Oil Mills business under the pro- 
visione of S. 26 (2) of the Act. This 
point was never raised in the pro- 
«j^ings before the Income-tax Officer 
Moreover it had not been established on 
the record that the trust had succeeded 


to the Oil M1II9 bosinesa before A,agust 
1933. The ones oo the question of 
cstahlisbiog the successioo with respect 
to this busioess Uy apoo the assessee. 
He (lid Dot furuisb aoy particulars of the 
Trust and did not eveo forward a copy 
of the trust deed to the Income-tax 
OfBcer before the assessment was made. 
The fact of soccessioa not having been 
established the fifth question formulated 
by the assessee does not arise so far as 
the assessment of 1932 33, dow under 
consideration, is concerned. Question 
No 6 practically involves the same point 
as Question No. 4 and it is unnecessary to 
deal with it separately. 

The point underlying Question No. 7 is 
whether the assessment made by the 
Income-tax Officer was not to the best of 
his judgment but was a mala fide and per- 
verse assessment We are of the opioton 
that there is no evidonoe or indication 
on tlie present record which may show 
that the Income-tax Officer was acting 
in a mala lido manner. As pointed out 
by the Commissioner an assesso^eat at 
6^ lacs on a person with half a crore of 
Capital ooutd hardly be described as mala 
fide. We are farther of the opinion that 
the Income-tax Officer acted in a per- 
fectly bona fide and reasonable manner 
in allowing the assessed a large amonat 
of depreciation in various accounts and 
m assessing his net income at the sum of 
55,066. On the above finding of fact, 
Question No. 7 does not arise. Question 
No. 8 was nob pressed by the learned 
counsel for theassessee. With reference 
to the qaesbion referred by the Commis. 
aioner under S. 66 (1) we are of the 
opiQioa that the letters of the aeseasee 
furnish soffioienb material for the finding 
of fact that the assessee was deliberately 
delaying the assessment, and that be was 
not prevented by any suffioient oauee 
from complying with the notices ieaued 
to him under Ss 32 and 93 of the Aot. 

fi, .ti.*® ® material, for the finding 
Cliat the assessee had reasonable opport- 
unity to comply with thedifferent notices 
and lb was, therefore open to the Income- 
tax Officer to find aaafaotthat in spite of 
reasonable opportunity the assessee had 
tailed to comply with the notices issued 
to him under Ss. 22 and 23. For the 
reasons given above we dismiss the 
petition for a mandamus. So far as the 
question referred by f<e Oornmissioner is 
ooQoerned, we hold that "it was possi. 
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ble for the Income-tax Officer to find J iwan Lai Kapur — for Petitioner 

as fact that the assesses had failed Muhammad Amin Khan — 
to establish sufficient cause’ or ‘not Parties. ^ 

reasonable opportunity’ within the mean- Order.— This is a petition ^inat the 
ing of S. 27 of the Act.” order of the Senior Subordinate Judge of 

In view of all the circumstances, we Ferozepore accepting the appeal and dis. 
leave the parties to bear their own costs missing the petitioners’ application to 
in this Court. 61e an award. The parties entered into 

B.D./r.k. Petition dismissed. an agreement for sale and purchase of 

goods. The agreement was duly assigned. 
A. I. R. 1936 Lahore 492 Cl. 14 of the agreement is that; 
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(Firm) Ram Dhan Das-Ramji ])as — 
Plaintiff — Petitioner. 

V. 

{Firm) Shankar Das-Deri Dayal — 
Defendants — Opposite Parties. 

Civil Revn. No. 694 of 1935, Decided 
on 17th January 1936, from decree of 
Senior Sub-Judge, D/. 12th June 1935. 

(a) Award — Agreement to refer future dit- 
poles to arbitration Agreement and conse* 
quent award are valid. 

Au award made ou an ugreemaDt to refer 
futaro disputes to arbitration can be legally 
hied ID CoDTt. There is DOtbiog illegal id such 
agreements and an award made on soch refer* 
erice to arbitration is perfectly valid. 

U’ 493 C I, 2] 

(b) Arbitration — Arbitrator mutt make in* 
quiry— He need not keep record of his en* 
quiry— 'Award should be in writing. 

There is no law, which rc<]uiroB an arbitrator 
to keep a record of bis proceedings. All that 
is necessary is that there should be an award 
ill writing by tbo arbitrator. He is, of course, 
bound to make ent^uiry, but be is not bound to 
keep a record of such an enquiry. [P 49S C 1] 

(c) Award — Arbitrator considering vou* 
chers said to have been signed by minors^ 
Objection not raised before arbitrator — 
Arbitrator not bound to decide legality — 
Failure to make enquiry is not judicial mis* 
conduct. 

On a petition filing an award in Court, an 
objection was raised that certain vouchers taken 
into consideration by the arbitrator were signed 
by minors, and as the arbitrator made no en* 
qairy regarding the legality of those vouchers, 
the award was vitiated. This objection bow* 
over was not raised before the arbitrators. It 
was also contended that absence of enquiry 
amounts to judicial misconduct on the part of 
the arbitrators : 

Held: that the arbitrators, under the circum* 
htances, were not bound to anticipate or guess 
any possible objections that might be made by 
the respondents, and then to investigate such 
objections. Kven assuming that the person 
who signed the vouchers was a minor, the 
arbitrators were not bound to hold that legally 
the objectors wore not bound to pay the 
ao^onot dno on such vouchers. The decision of 
this question is entirely within the authority 
of tbo arbitrators and the absence of an enquiry 
does not amount to judicial misconduct on 
their part. [P 493 C 1] 


if there bo dispute or diQerence in regard to 
an}’ matter, the matter shall be referred to the 
arbitration of two grain or sugar merchants of 
Ferozepore City each of us having a right to 
nominate bis arbitrator. In case we fail to 
nominate our arbitrator within a week from 
the date of notice, you shall have full powers 
to nominate the arbitrator on our behalf also 
which shall be binding on both of us and in all 
Courts. 


It appears that there are disputes bet- 
ween the parties. The petitioners made 
a claim against the respondents which 
was repudiated. They conaeqaently ap- 
pointed their own arbitrator and gave an 
intimation to the respondents of this fact 
and called upon them to nominate their 
own arbitrator within a week. The latter* 
however, failed to nominate their arbi- 
trator. Consequently, the petitioners 
nominated an arbitrator on their behalf 
also, and these arbitrators after giving 
notice to the respondents, proceeded to 
arbitration. The respondents, however, 


failed to appear before the arbitrators. 
Consequently, an award was made after 
enquiry* held by the arbitrators against 
the respondents. An application was made 

to file this award and was resisted on the 
ground that the arbitrators bad not been 
properly appointed, that one of the arbi- 
trators was a relation of the petitioners, 
that the arbitrators kept no record of 
their proceedings, that some of the 
vouchers relied upon by the petitionert 
before the arbitrators bad been signed 
by Kliairati Lai, minor, and should have 
been disallowed after an enquiry ^ 
the age of the alleged minor and Iss y 
tliat an award made on agreement o 
refer future disputes to arbitration, as m 
this case, cannot legally be filed in Conr . 
It was, in fact, alleged that 
agreement is not contemplated by • 
The Senior Subordinate Judge is of opin- 
ion that there is no proof of 
between one of the arbitrators an 
petitioners and further that . . 

disputes between the p.^rtie9 
been referred to arbitration. ' 
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however, refused to file the award and 
thus has sot aside the order of the trial 
Judge OD the ground that the arbitrators 
were guilty of judicial misconduct as 
they kept no record of their proceedings. 

The award is in writing, but there is 
no record of the evidence heard by the 
.arbitrators. I am not aware of any law 
which requires an arbitrator to keep a 
record of hie proceedings. All that is 
necessary is that there should be an 
award in writing by the arbitrator. He 
is, of course, bound to make enquiry, but 
he is not bound to keep a record of such 
an enquiry. 

^yith regard to the second ground on 
which the Senior Subordinate Judge has 
set aside the order of the triaUudge that 
no enquiry as to the age of the person, 
who had signed some of the vouchers on 
behalf of the respondents, was made by 
the arbitrators, no question was raised 
and could be raised by anybody before 
J“®»fb‘krator3 because the respondents 
had allowed the proceedings to go against 
ithem in default of appearance. The 
arbitrators, under the circumstances, 
were not bound to antioipateor gness any 
possible objections that might be made 
by the respondents and then to investi. 
gate such objections. In any case, even 
assuming that the person who signed the 
vouchers, was a minor, the arbitrators 
were not bound to hold that legally the 
Irespondeats were not bound to pay the 
amount due on such vouchers. The deoi- 

OQfcirely within 

the authority of the arbitrators and the 

'to judicial misconduct on their part. The 

Senior 

Subordinate Judge IS that an award on 
an agreement like this, and conseqJently 
he agreement hke the one prodnoed in 

n«!f l^il® * wthority in snp- 

PJ^opo«tioD has been 
cited at the bar before me. It is, how 

ever, contended that such an agreement 

OivTp“c haf ° S. 89! 

ilU !•* ' nothing to say as to the 

^'fch Jfe °l lUegality of such a condition. 

iMhe ArhitrT® « provided 

m tne Arbitration Act or any other law 

arbitration proceedings, aU 
Mbitralaon pooeedings shall be in accord 

ance with thb provisions of Boh. 2. Civil 

P r* nothing in Soh. 2, OivU 

be ““ to 


In fact agreements to refer to arbitra- 
tion, as in this case, are generally to be 
found in commercial documents and have 
invariably been enforced in the Courts in 
this province and in other provinces. 
I see nothing illegal either in the agree-' 
ment to refer to arbitration or in the] 
award which has been given in pnrsuancei 
of the agreement. The order of the 
Senior Subordinate Judge, therefore, can- 
not be maintained. I accept this peti- 
tion, set aside the order of the Senior 
Subordinate Jndge and restore that of 
the trial Judge with costs throughout. 
ij . d ./ r . k . Petition accepted. 
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Tek Chakd akd Seemp. JJ. 

yiajju Defendant — Appellant. 

V. 

Mt. Aimna Bibi and of/iers— Plainbiflfa 
and another Defendant — Bespondents. 

First Appeal No. 1807 of 1933, Decided 
on 16th April 1935. from decree of Senior 
Lyallpur, D,'- 26th October 

1936. 

Cuctom Punjab}— Succession— Gujjar* of 
Sbakargarb TabslI-Daugblers succeed to 
raUrals"**"* Preference to col- 

.Amongst Gujjars of Sbakargarb Tabsil. 
daughters of deceased auccoed to the non- 
ancestral property to the exclusion of his col- 
•atetais. j-p ^ 

Abdul Karim and Aslam—{ox Applfc. 
Mohammad Amin and Mohammad 
Sharif for Mazhar AU Azhar—toc Res- 
poodeats. 

which is sitnate m Lyallpur District was 

® of Mouza 

Sbakargarb, Gurdaspar 
District, who migrated to the colony 

Farangi died in 1923 
and his widow Mt, Kimo took possession 

?n oaiBtad 

^5® ro^^enae papers, 
iarangi s only son Ham Din had pro- 

Kar?“^R-'k“ “(■“'* *®^'‘ ^ Mt. 

Karam Bibi (defendant 2 ) and three 

daughters: Mt. Aimna Bibi. Mt. Masum 

0am i to 

sancfefnn-A • ® “Station was 

MnctioMd m the name of her daughter. 

Di’n A?f' of Ham 

*‘®*‘ ‘^aogbters. the 
Plamtiffs. and they are in possession. 

The revenue authorities however dU. 
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allowed the rontaiinn in favour of the 
donees on the ohjectioo of Najiu. defen- 
dant 1, who is a brother of Farangi. 
Thereupon the plaintiffs instituted a suit 
in the civil Court for a declaration that 
they were in lawful posse-sion of the 
land and that after the death of Mt. 
Karam Bibi they would inherit it as the 
heirs of Farucgi. Najju pleaded that 
according to the custom prevailing among 
the Gujjare of Shakargarh Tahsil he was 
the preferential heir to the self-acquired 
property of his brother as against the 
latter’s married grand-daughters. The 
only issue framed was whether "the plain- 
tiffs are not the heirs of Farangi de- 
ceased and as such not entitled to suc- 
ceed to the land in suit after the death 
of Mt Karam Bihi.” 

The learned Senior Suhordioato Judge 
has found against the defendant oo the 
issue and has passed a decree in favour 
of the plaintiffs The defendant Najju 
appeals. The main coDteution raised 
before us by the learned counsel for the 
appellant is that the onus of the issue 
was incorrectly placed upon him. It was 
urged that in view of the answers to 
questions Noe. 16 and 17 of Kennaway’s 
Customary Law of Gurdaspur District 
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These answers are not very happiU 
espres^ed. hut it is clear that none of 
the Gujjars of Shakargarh Tahsil stated 
th.at in succession to non-anoestral pro 
perty daughters were excluded hy collai 
terals, near or remote. Whether the rule 
actually prevailing in the tribe U as 
recorded, that a daughter gets her share 
in her father’s estate according to 
Muhammadan law in the presence of 
sons, is a matter which was not relevant 
to the point at issue before us and do 
opinion need be expressed on it here. 
What is important for the decision of 
this case is that, unlike the other tribes, 
the Gujjars of this Tahsil drew a clear 
distinction between succession to ances- 
tral and non-ancestral property and that 
it was not suggested by auy one that the 
collaterals bad a preferential right to 
succeed to Dou-ancestral property. Itwill 
thus he seen that there is no entry in 
the riwaj-i am iu favour of the collate- 
rals, and 1 have no doubt that the odus 
of the issue was correctly placed on the 
defendant. The oral evidence prodneed 
by the parties is uot of much value and 
was rightly disregarded by the learned 
Senior Subordinate Judge Of the docn- 
meu^s produced by the defendant, several 


compiled in the course of the settlement 
of 1911-1912 the onus ought to have been 
placed OD the plaintiffs. In my opioiou 
this contention is without force. Jo the 
answer to Question No. J6 it is stated 
that the general rule is that daughters 
were excluded by the widow and male 
kindred of the deceased however remote, 
but to this general role several excep- 


are not in pniut as they relate to occu- 
pancy rights in lands in the Cbenab 
Colony, succession to which bad opened 
out before (Puajab) Act 3 of 1920 came 
into force. It was conceded by Mr. 
Ahdnl Karim that succession to such 
occupancy tenancies was governed by 
different considerations and therefore 
evidence relating to them need not be 


tioQS are given. One of these excep^ous 
refers to the Gujjars of Shakargarh 
Tahsil among whom, it is stated, a differ- 
ence of opinion existed as to the right of 
a daughter to succeed to her father, some 
persons having declared that iu the 
absence of male issue daughters should 
get their share according to Mobammadao 
law, while others, who opposed the 
statement, stated that daughters ct uld 
not have inherited. Id the answer to 
Question No 17 however it is made clear 
that the difference of opinion among the 
Gujjars of Shakargarh Tahsil was con- 
fined to ancestral property only. As 
regards self-acquired property it was 
stated that all Gujjars were agreed that 
in the absence of male issue daughters 
should get their share according to 
Muhammadan law. 


•onsidered. 

This leaves us with two instances on 
which the appellant's learned 
■elied: (l) Exhibits D. W. C. 1/4. This 

•elates to succession to the 
Uaola Bakhsh alias Mania Dad who hw 
acquired land in the Colony. e 
lying snoless his widow Mt. Bibot^ 
[>r>ssd^sion. On Mt- Bibo8d6at • 

;ioD was effected in the name o * • 

Dad. brother of J! „f 

important to note that in the co 
;he mutation proceedings it 
loggcsted that any daughter ®. 
Bakhsh and Mt. Bibo was m 
Dn the other band, in hJd 

patwari, it was stated that lit. . ^ 

lied lawald or cbildlesa 

iral evidence to the effect ^ 

Bakhsh had left daughters who bad 
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married in other families and were liviog 
at the time of Mt. Bibo*s death. None 
of the daughters however was called as a 
witness at the trial, and it is not possible 
to say bow far reliance can be placed on 
the oral ovidooce. But be that as it 
may, the iostance is not of much impor* 
tanca as mutation in favour of Fa^al Dad 
was sanctioned ex parte on 9tb May 
1938, about a year after the iostitation 
of the present suit, and the daughters of 
Uaula Bakbsh (if they are in existence} 
have ample time to contest it hy a civil 
suit. (2) Exhibit D. W. 14. This relates 
to succession to the self^ac^^uired land of 
Malang, a Gujjar of Gurdaspur District, 
who had migrated to the Colony. On his 
death bis land was taken by bis two 
unmarried daughters and mutatioo was 
aanctioned in their names. Sabseqaently, 
when one of them married, her share was 
entered in the name of her younger sis- 
ter, and on the death of the latter in 
1923 the entire property passed to the 
brothers of MaUng. This is certainly an 
matance in favour of the defendant. 

As against this the plaiotifiTs relied on 
two iDStanoea supported by judgments of 
civa Courts: (1) Exhibit P I, ShuJcar Din 
V. Ktma, decided by the District Judoe. 
(xurdaspur^ on lOth January 1928 The 

Tahs.l Shakargarh, and tba dispute rela. 
ted to the property of one Fateh Din, the 

J daughter’s son 

named Sbaokar Dm. and his collaterals of 
the fourth degree. la the plaint the 
collaterals had alleged that the property 
was aaoestraland they had tried to prove 

ThevlBd: evi/JTe 

» Z « that even 

if the property was found to be non 

anoestral, they had a right to succeed ?o 
the exclusion of the daughters according 
to the custom prevailing in the trihe. 
Oo appeal the Isernod t j 

held a par. of tbs proptrt^'t b‘ atef 
t^ DOn.ances- 

hS fhat th^*’ 't 

fn^J? Mmanded for 

further enquiry mto the prevailine enf 

ona as regards succession to non aVoesI 

learned District 
Judge de^hnsd to accede to this pra,^ 

thatSl?^ °°«tom held 

far M fir P«^erential heirs so 
f 2 ) R,i,;ku®D oonoeroed. 


nale Judge, Gurda’ipur. The parties were 
Gujjars of Tahsil Pathankot and the dis- 
pute WHS between the daughters of the 
last male owner and bis collaterals of Ibo 
sixth degree. After entjuiry the learned 
Judge found in favour of the daughters 
aud dismissed the suit of the collaterals. 
It will thus be seen that there is one 
proved iustauce in favour of the dofen- 
dant as against two judicial instances, 
one from this Tabsil and the other from 
Pathankot, proved by the plaintiffs. It is 
obviously impossible to hold on this evi- 
dence that the defendant has succeeded! 
in establishing that he has a preferential! 
right to succeed to non-ancestrai pro-' 
perty of the deceased Farangi to the; 
exclusion of the plaintiffs. I would! 
accordingly uphold the judgment and 
decree of the learned Senior Subordinate 
Judge and dismiss the appeal with costs. 
Skemp, J. — 1 agree. 

B.D./r.k. Appeal dismissed. 
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Cdhrib, j. 

ifi. Earam SAarf— Petitioner. 

V. 

Jagan Nath — Respondent. 

Civil Bevn. No. 809 of 1934, Decided 
on I4th January 1936. from order of Sob- 
Judge, 4th Class, Lahore, D/. 27th 
March 1934. 

oil! for reitoration 

of suit ditmitted for def«ull— Art 163 I; 

s‘lVi"c 

P C., cannot b«lp limitation— 
No notice neee.iary to plaintiff of date fixed 

deerJr""® ’*“■"* of ex parte 

“"S'*® an ox parte 
absence of fcho 

nung aa apphcaiioa for rostoraUon of suit i<i 
i'. u. . J920 Lah 809, Rel. on. [p 496 C 1] 

M. A. ilajid-iot Petitioner. 

^adon Mohan— tot Bespondent. 

dnnr 1 9“®^ the reepon- 
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stitated service by means of proclama. 
tion under 0. 5. R. 20. Civil 1\ C., was 
effected. The decree was set aside on 
18th March 1932. the learned Subordi- 
nate Judge recording that as Mt. Jiwan 
had been served, there was no need to 
issue further notice to her. He called 
on the defendant to £le a written state- 
ment. This was done and the defendant 
admitted Rs. 30 to be owing. Accord- 
ingly a decree was granted in favour of 
Mt- Jiwan for that amount and the 
balance of her suit was dismissed under 

O. 9. R. 8. Civil P. C.. on 4th April 1932. 
On 22nd of .August 1932 Mt. Jiwan ap- 
plied for restoration of her suit under 
S. 151, Civil P. C. She died and her 
place was taken by her daughter, the 
present petitioner. The application was 
rejected by the learned Subordinate 
Judge who held that limitation was 
governed by Art. 163, Sch. 1 to the 
Limitation Act, and that there was "no 
getting out of the scope of this article." 
For the petitioner, Mr. Majid urges that 
in reality Art. 163 is not strictly appli- 
cable. His contention is that as under 
that article limitation runs from the 
date of dismissal, it pre-supposes that the 
plaintiff is aware of the date fixed for 
the hearing. 

In the present case, be urges that the 
plaintiff was in ignorance of the date as 
the order setting aside the ex parte de- 
cree and restoring the suit bad been pass- 
ed in her absence. At first sight that 
argument appears to have some force, 
but as Mr Majid has frankly admitted, 
he is unable to cite any role under which, 
when an order setting aside an ex parte 
decree has been passed in the absence of 
the plaintiff, there is any obligation again 
to issue notice to the plaintiff of the date 
on which the restored case is to be taken 
up. In the absence of any such rule, it 
is impossible to bold that the order dis- 
missing the petitioner's suit under 0. 9, 
R. 8, was wrongly passed. If that order 
was rightly passed, then Art. 163 most 
apply and the petitioner's application 
would be barred by time. This cannot 
be avoided by recourse to S. 151, Civil 

P. C., vide I Lab 363(1). The case is 
undoubtedly a hard one and accordingly 
while dismissing the petition, I leave the 
parties to bear their own costs. 

B.D./b.K, Petition dismissed. 


1 Biasamal v. Kesar Singh, 1920 Lah 809— 
’ 58 I 0 T89«l Lah 863=163 P L R 1920. 
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Dalip Singh, J. 

/mam Ali SAa/t— Judgmentdebtor — 

Petitioner. 


Thahar Do'f— Decree-holder— Respon. 

dent. 

Civil Revn. No. 738 of 1935, Decided 
on 31st January 1936, from order of 
Senior Sub-Judge, Jullundur, D/. 20tb 
May 1935. 

Custom (Punjab) — Caste— Fakir— Fakir it 
not caste but class — Revision to High Court 
maintainable. 

Fakir i<; not a caste as such but only a class 
of persons. A revision to the High Court foes 
decision on such point is competent; 192Sdli 
253, FoH. (P 497 Cl) 

Muhammad Sharif — for Petitioner. 

Achhrtt Ham , — for Respondent. 

Order. — In this case the decree-bolder 
attached land of the judgment-debtor in 
execution of a decree. The judgment- 
debtor objected that he was an agricul- 
turist within the meaningof S. IG.Panjab 
Alienation of Land -Act, being a Rajput, 
and therefore his land could not be at- 
tached. The decree- holder contended 
that the judgment-debtor was a Fakir 
and not a Rajput. As thojudgment-deb- 
tor was described in the revenue records 
as caste Fakir, got Pawar, the onns was 
put on him to prove that he was^ a 
Rajput as claimed by him. The trial 
Court held that he had failed to prove 
this and, therefore, dismissed his apph- 
cation. On appeal the lower appeUate 
Court also held that it was not proven 
that the judgment-debtor wae a Bajpnt, 
The judgment-debtor baa come in ten- 
sion. The learned counsel for the peti- 
tioner contends that Fakir - 

at all but a class of persons belonpng w 
different communities, that . 

mentioned as a got of the 
not mentioned as a got of 
in the Census Reports, etc., and that the 
Courts have misread the dooume^a^ 
evidence on the record. The pe 
relied on a sale deed m 
Pole Shah, who. he stated, waa biB 

tor. He gave a 

evidence in Court and the p jjjgt 

from the revenue jf ^nd from 

Pole Shah had aoquir^ this la^ 

one Mauju Khan. As the jQ^gment- 
produced by the oousm of f ^ 
debtor, it seems to mo «''' 
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that the iddntity of the Pole Shah of the 
sale deed and the ancestor of the }udg- 
ment-debtor was enfficiently established. 
Moreover, in the latest Census Report 
by Raja Eari Kisbea Kanl it is remarked 
that Fakir, which is mentioned as one 
of the castes or tribes in the district, is 
nob really such but is only a class. Per- 
sons of different tribes and castes may 
join this group of persons who may either 
be boly men or may be beggars. 

The list of the sub-castes of Fakirs 
given in the Census Report also shows 
that Fakir is not a caste at all. On the 
evidence produced I would have no besi- 
tatioD in holding that the judgment- 
debtor is proved to be a Rajput as he 
claims. The learned counsel for (he 
respondent! however, contends that this 
is a revision and at best there is only an 
error of fact or law in the judgment of 
the lower appellate Court and that this 
in itself is no gtound for revision. The 
learned counsel for the petitioner cites 
1925 All 253 (l), where a Division Bench 
of the Allahabad High Court appears to 
have held that in a case similar to (he 
present a revision was competent. Follow- 
ing this ruling I would, therefore, accept 
this petition and hold that the land of 
the petitioner cannot be attached in ej:e- 
oution of the decree. In view of the 
fact that the petitioner was btmseU 
largely to blame for the doubt cast on 
bis original tribe by the fact that he had 
allowed his caste bo be entered as Fakir 
m the revenue papers and had actually 
sold some land to a non-agrionlturist, 
evidently passing himself off as a non- 
agnoultnristj I would leave the parties to 
bear their own costs throughout, 

B.D./r k. Petition allowed. 
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Banbtr Sen and ot/ters— Petitioners. 

V. 

Mokammad Din and another— O dt 
site Parties. 

of 1935. Deoid 
on 13th January 1936. from order 

Kh 198?' ° ’ 

Caie not coming under S. 144, Civil P 
Relief een be granted under eqiity 
193B L/63 <t 04 


The right of the auction-purchaser to a re- 
fund of the money paid by htmarises both under 
S. 144, Civil P. C. , and also on principles of 
equity and justice and if the case does not come 
under S. 144, the Court can exercise its lube- 
rent jurisdiction to direct a refund of the 
money to the auctiou-purchasor. 

CP 49S C 2 ; P 499 C 1] 
(b) Restitution — Right to claim refund re- 
cognized against decree-holder — Sale whe- 
ther set aside under S. 47 or O. 21, R. 92, 
Civil P. C., makes no difference. 

A right to claim refund in restitution is re- 
cognized against the decree-holder in 0 . 21 , 
R 03. Id principle there is no di^erence bet- 
ween this liability of the decree-holder whe- 
ther the sale is set aside under 0. 21. B. 92 or 
under 8 . 47» [P 490 c 1] 

D. N. Aggarwal — for Petitioners. 
iV*. C. Mehra^toT Opposite Parties. 
Order .“This is an application for re- 
vision of an order passed by the Judge, 
Small Cause Court, Lahore, on 14th 
March 1935, directing the petitioner 
decree-holdor to refund Es. 372 with 
interest at 6 per cent per anoam from 
the 16th of December till realization to 
the respondent. 

The respondent is an auction-pur- 
chaser. The property of the judgment- 
debtor was sold in eseoution of a decree 
obtained by the petitioner, The sale 
was confirmed! the purchase price was 
paid by the auction.purchaser and was 
duly paid over to the petitioner in satis- 
faction of his decree. Subsetiuently on 
an application by the judgment-debtor 
the sale was set aside on the ground that 
the proceedings in execution were with- 
out jurisdiction and were illegal. They 
were held to be without jurisdiction be- 
cause the sale had been effected by a 
Judge, Small Cause Court, and they were 
held to be illegal because a notice under 
U. Jl, E. 22, was not given to the judg- 
ment-debtor. After the sale had been 
set aside the possession of the property 
sold was restored to the judgment-debtor 
on his apphoabJoD and the auobion-pur- 
chaser having lost possession of the pro- 
perty purchased by him made an applica- 
tion for restitution of the money paid 


restitution could be ordered against thi 
deoree-holder. The matter is nob ooverec 
by any direct authority. If the sale hat 
been sot aside in pursuance of an applioa 

n 90 then, undej 

• 21, R. 93, the Court could direct th< 
person to whom the money had beet 
paid to Mfund it to the auotion-pnr. 
chaser. But the sale in this case wa* 
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Dot set aside on an application made 
under 0. 21, E. 90 and it is contended 
that as it was set aside under S. 47, 
Civil P. C., therefore an order for res- 
titution cannot be made under S. 144. 
It is no doubt true that strictly speak, 
ing the case is not governed by S. 144, 
Civil P. C., because the restitution is not 
claimed by virtue of a decree having been 
set aside on appeal, but the principles of 
the section would govern this case. 

The only case which has been cited at 
the bar, and in which S. 144 has been 
applied to circumstances somewhat simi- 
lar to those in this case, is 2 Pat 10 (l), 
a judgment of their Lordships of the 
Privy Council. In that case also the sale 
had been set aside on the application of 
the judgment-debtor who bad subse. 
quently made an application for res- 
toration of the property to him. The 
sale bad been set aside on the ground 
that property which should have been 
sold was not sold but another property 
was sold. The auction- purchaser resisted 
this application inter alia on the ground 
that before the property be restored to 
the judgment.debtor be should be made 
to pay to him the price that the auction, 
purchaser bad paid for the property, 
because to that extent the judgment- 
debtor bad been benefited by the sale, as 
the sale price had been paid to his decree, 
bolder in satisfaction of a decree passed 
against him. The learned Judges of the 
Patna High Court directed that before 
the property be restored to the judg- 
ment-debtor he should pay to the auc- 
tion-purchaser the purchase price paid 
by the latter. A plea raised on behalf 
of the judgment-debtor that the auction- 
purchaser should get the refund of the 
amount from the decree-holders was 
negatived with the following remark by 
order of the learned Judges : 

Mr. Fugb conteuds that it is tho buEiness of 
the auction-purchaser to get that money out of 
the decree-holder as best as be can by sub- 
sequent proceedings. 1 can see no force at all 
in this argument. The words of tho section 
are clear : ‘‘Any party entitled to any benefit 
by way of restitution should be placed in the 
position which he would have occupied but lor 
the erroneous order made." But for the errone- 
ous order made the auction-purchasers would 
have had in October 1908 Rs. 1,12,000 in their 
pochet, and it is tho business of the Court to 
see that Ks. 1,12,000 is put back into their 

1 Jai Berham v. Kcdar Nath, 1922 P C 269 
=69 I 0 27S=49 I A 351=2 Pat 10 (PC). 


1936 

pocket simultaneously with the 4- 
the judgmeot-debtor to his prop^rlj! 

also ooDcuired 

with this view. The case nltimately went 
np to the Privy Council and their Lord 
ships affirmed the order of the High 
Court so far as the condition as to the 
refund of the purchase price to the anc 
tioD-purchaser was concerned. On the 
main question, viz., whether the auction, 
purchaser was entitled to repayment of 
the deposit paid into Court as a condi. 
tion precedent to handing over possession 
to the judgment-debtors their Lordships 
observed : 

Their Lordships are in agreement with the 
judgment of the High Court, and think the 
order already referred to should on this point 
be affirmed. It is the duty of the Court under 
S. 144, CiTil P. C., to *'plac6 the parties in the 
position which they would have occupied, but 
for such decree or such part thereof as has been 
varied or reversed.'* Nor indeed does this duty 
or jurisdiction arise merely under the said 
section. It is inherent in the general jurudie* 
tion of the Court to act rightly and fairlf ac* 
cording to the circumstances towards all pat' 
ties involved. As was said by Cairns, L. C., in 
3 P C 463 (2) at p. 475 • "One of the first and 
highest duties of all Courts is to take care that 
the act of the Court does oo injury to any of 
the suitors ; and when the expression 'the act 
of the Court* is used, it does not mean merely 
the act of the primary Court. • • • •*' The 
aoctiOD*purcbaser$ have parted with their pa^ 
chase money which they paid intoOonrton 
the faith of the order of confirmatioD and cer- 
tificate of sale already referred to. This money 
has been distributed amongst the creditors of 
the judgment-debtor who bad attached the 
unencumbered property in question and could 
have realised their judgment debts by a gale of 
this property in execution and it would teia- 
equitable aud contrary to justice that the judg* 
ment'debtor should be restored to this property 
without making good to the auction-purchaser 
the moneys which have been applied for ha 
benefit. 

Then with regard to the contention of 
the jodgmeot. debtor that the auction* 
purchasers should claim refund from tw 
decree-holder their Lordships remarkoo 
that they ''could not agree with either 
of these suggestions and for the reasons 
stated by the Judges of the High 
From the above it would be observ 
that the right of the auction-pW<^“J^ 
to a refund of the money paid by j 
has been established both under b. | 
Civil P. C., and also on principles m 
equity and justice and if the . 

not been governed by S. Hit ^be ^ 

2. Rodger v. Comptolr 

U871)3P 0 466=40 LJP01-3^^ 

=19 W R 449=7 Moor PONS 814. 
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.^oald have exercised its inherent jaris- 
diction to direct a refond of the money 
to the aoctioD-parcbaser. I do not think 
that the case cited above is an authority 
Id support of the contention of the decree- 
holder that DO refund could be ordered 
against him but only against the judg- 
ment-debtor, In the case before their 
Lordships the possession of the property 
bad not yet been given to the judgment- 
debtor and the auction-purchaser resist- 
ed his application for possession and 
claimed equitable relief of refund as a 
condition precedent to his being deprived 
of possession of property purchased by 
him. As the applicant in the case deci- 
ded by tbeir Lordships was the judg. 
ment-debtor it was held that he could 
not transfer bis legal or equitable liabi. 
lity to make a refund to the decree- 
holder. We consider that neither the 
learned Judges of the Patna High Court 
nor their Lordships of the Privy Council 
expressly decided that the right to claim 
refund from the decree-holder does not 
exist in a case like the present after the 
aoctioD-purohaser has been deprived of 
the possession of the property purchased 
by bim oo the ground that its sale was 
illegal. 

It is to be observed that such a right 
jbas been recognized against the decree- 
holder in 0. 21, R. 93. In principle 
there is no difference between this liabi. 
lity of the decree-holder whether the sale 
ifl set aside under 0. 21. K. 92 or under 
8.47. It is also to be remembered that 
in the present case the sale was set aside 
for reasons which were attributable to 
the decree-holder. In my opinion, there- 
fore, the order of the learned Judge of 
the Small Cause Court is correct and 
I dismiss this petition with costs. 

b.d./r.k. Petition dismissed. 
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Jai Lal, J. 

Mt. Chand Kaur — Appellant. 

V. 

Receiver and others— Reapon- 

Miso First Appeal No. 1487 of 1935. 
Decided on 16th January 1936, from 

.rcuL u jr 


Where en InBolveDcj petitioa has beeo pre* 
seated by a person claimiog to be a creditor of 
the debtor, it is open to another creditor of the 
debtor to contest the petition on ground that 
the petitioner is not a creditor at all. 

[P 500 C 1, 2] 

E. S. Khorana — for Appellant. 

Amolak Ram, Mukand Lal Puri and 
Fakir Chand Mital — for Respondents. 

Judgment. — Diwan Chand respon- 
dent presented an insolvency petition 
against Lachhman Das claiming that the 
latter was iodebted to him to the extent 
of more than Rs. 500 and had committed 
an act of insolvency. This petition was 
admitted by the District Judge on 23rd 
November 1934 and notice was issued to 
the alleged insolvent and his other credi- 
tors. On the day fixed for the hearing of 
the petition the appellant Mt. Chand 
Kaur contested the petition alleging that 
the petitioning creditor was not in fact a 
creditor of the alleged insolvent, bat that 
he was a bogus creditor and that she was 
the only creditor of the insolvent who 
was well able to pay his debts. Lachh- 
man Das admitted that he was indebted 
to Diwan Chand for more than Bs. 500 
and that he was unable to pay bis debts. 
He, in fact, did what the learned Dis- 
trict Judge describes "confess judgment.” 
An objection was raised that Mt. Chand 
Kaur being another creditor of Lachh- 
man Das was not competent to resist the 
petition of Diwan Chand, and the learned 
District Judge held that she was not com 
potent to do so on the ground that the 
only person who can resist an insolvency 
petition of a creditor is the debtor, 
gnally he pMSed an adjudication order. 
Mt. Uhand K^r has consequently ap- 
pealed to this Court. ^ 

Now I must mention some facts, which 

necessity of allow, 
ing Mt. Chand Kaur to resist the applica- 
tion of Diwan Chand. This lady had ob- 
tamed a money decree against Lachhman 

attached his immoveable property and 

the deposit of the 25 per cent had to be 
made on 24th November 1934: the rest 

qJ5a subsequently, and on the 

ASrd, that is to say, a day previous to the 

date fixed for the deposit, the insolvency 
petition was admitted, having been made 

J® obvious that the 

adjudioation of Laohhman Das on the 

petition of Diwan Chand may materially 
affect the rights of Mt. Chand Kaur 
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under the sale in execution ot her de- persons interested in it and certainly ' 
cree. I am however directly concerned creditor is a person interested in show*' 
with the conclusion of the learned Dis- ing that the petitioning creditor is Dot a 
trict Judge that a creditor is not entitled creditor at all. No case law on the sub 
to contest the insolvency petition of an- ject has been cited on either side, but in 
other person claiming to be a creditor on my opinion tbe question is clear from 
the ground that the petitioner is not a tbe phraseology of S. 24. I accept this 
creditor at all. appeal, set aside tbe order of the District 

Now S. 24, Provincial Insolvency Act, Judge adjudicating Lachhtnan Das as au 
provides that on the day fixed for tbe insolvent and direct him to rehear tbe 
bearing of the petition, the Court shall petition of Diwan Cband after giving an 
require proof that the creditor or the opportunity to Mt. Cband Kaur to con- 
debtor, as tbe case may be, is entitled to test bis right to present tbe petition. I 
present a petition, provided that, where make no order as to tbe costs of this ap. 
the debtor is the petitioner, he shall, for peal. 

the purpose of proving his inability to R.M. R.K. Appeal alloued. 

pay bis debts, be required to furnish only 

such proof as to satisfy the Court that A. 1. R. 1936 Lahore 500 

there are prima facie grounds for believ- Agha Haidar, J. 

ing the same and the Court, if and when Gaitia— Judgment- debtor-Ap. 

so satisfied, shall not be bound to bear pellant 

any further evidence thereon. Sub-s. (3) ’ „ 


provides that the Court shall, if sufficient 
cause is shown, grant time to the debtor 
or to any creditor to produce any evi- 
dence which appears to it to be neces- 
sary for the proper disposal of the appli- 
cation. This section shows that while in 
tbe case of a petition by tbe debtor only 
prima facie proof of his right to present 
the petition is necessary to enable the 
Court to adjudicate him an insolvent, 
strict proof of his right to present the pe- 
tition must be given by tbe creditor and 
also that other creditors are entitled to 
produce evidence. 

Section 9 of the Act provides that a 
creditor shall not be entitled to present 
an insolvency petition against a debtor 
unless inter alia the debt owing by the 
debtor to him amounts to Es. 500. There- 
fore in order to decide the right of tbe 
creditor to present the petition under 
S. 24 it is necessary for tbe Court to 
determine whether more than Es. 500 is 
due to him and a person who is admitted 
to be a creditor and who has been sum- 
moned to the Court to appear at the date 
of the bearing of tbe petition is neces- 
sarily entitled to question tbe right of 
the petitioning creditor to present tbe 
petition. The remarks of the learned 
Judge that in such a case the dispute is 
revolved into a dispute between two rival 
creditors which it may be inconvenient 
to the Court to adjudicate are beside the 
point. The Court is bound to make an 
inquiry under the Act and this inquiry 
must be made in the presence of all tbe 
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Indo Swiss Trading Co., Ltd, — Decree- 
holder — Eespondeot. 

Misc. First Appeal No. 2033 ol 1935, 
Decided on 10th February 1936, from 
order of Sub-Judge, 1st Class, Lahore, 

D/- 26th July 1935, 

Civil P. C. (1908), O. 3, R. 4-Ple»der 
pearing for another pleaderengaged bypaitf 
—No document required by O. 3, R. 4 eie* 
cuted in hit favour— Such pleader can only 
plead and not ‘act* on behalf of party— Pf®' 
mentation of appeal amounts to acting— Ap* 
peal presented by such pleader ii not properly 
presented. 

A pleader who appears on bebalt of eDOtner 
pleader engaged bv a party, can 
latter pleader, only to “plead** on behalf of tbe 
party, but he has no power to “’act’* on bis wbsu 
without a document in writing ^^scuted m hU 
favour in tbe manner prescribed by q 

A ptesontation of an appeal amounts to “act- 
ing” and not "pleading”; an appeal preseaw/ 
by a pleader appearing on behalf of an^“ 
pleader engaged by a parly, without a doc 

Is required by 0. S, B. i being J been 

favour cannot, therefore, be said to 
properly presented: 1930 AU 112; 1932 LaU 
and lok Bang 215. Foil. IP f^l 0 IJ 

Ttrath Ram for Darbari Lai loi 

Appellant. 

M. L. Puri— for KespoDdent. 
Judgment-In the appeal before ge 

Mr. K. L. Gauba is the 

engaged Mr. Darbari Lai as bis Advo«te 

for filing the appeal and duly 
power of attorney m bis 
memorandum of appeal • lj] 

Court is not signed by Mr. Darbari L 

Advocate, but by Doo^ Cb^ 

Advocate, for Mr. Darbari Lai, Advo 
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Mr. Mukand Lai Puri, the learned coun- 
sel for the respoDdeot, has taken a preii- 
minary objection that there is no proper 
appeal before this Court, inasmuch as the 
appeal wasnot presented by adulyautbo- 
rized person. He further developed bis 
argument by urging that Mr. Darbari Lai 
bad been duly appointed as an Advocate 
and be alone could present this appeal; 
in other words, Mr. Darbari Lai aloue 
could ac^' by filing the appeal and that 
Mr. Duni Cband in the absence of any 
power of attorney in his favour could 
only ‘plead’ and not ‘act.’ He has re- 
'ferred me to 4 Rang 249 (1), as an 
authority in support of the proposition 
that the presentation of an appeal 
amounts to acting' and not 'pleading.' 
This rule of law is well understood and a 
clear distinction is recognised in forensic 
parlance between ‘pleading’ and ’acting'. 
It has been held in 1932 Lah 373 (2), 
that a pleader who appears on behalf 
of another pleader engaged by a party, 
can appear for the latter pleader only 
to plead" on behalf of the party, but 
he has no power “to act" on bis be- 
half without a document in writing being 
executed in bis favour in the manner 
prescribed by 0. 3. R. 4, Civil P. C. This 
poposition of law is perfectly correct and 
I have no hesitation in following it. The 
result, therefore, is that the present ap- 
peal was not properly presented; in other 
words, there is no proper appeal before 
me: 121 1 C 546 (3). The preliminary 
objection prevails and the appeal is ao- 
cordingly dismissed with costs. 

K.m./k.k. Appeal dismissed. 


1. In the Matter of filing Powers by an Advo- 
n Rang 215=98 10 15=4Ranff249 

"■ Aziz, 1932 Lah 373=186 

I 0 712=13 Lah 776=33 P L R 888. 

3. Mohammad Qamar Shah Khan v. Moham- 
mad Salamat All Khan, 1930 All llSssioi 
I 0 546=1930 A L J 394. 
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Fafima— Plaintiff— AppeUant. 

Jalal Defendant— Reepondent 

Miso. Second Appeal No. 2207 of 1935 
Decided on 18th February 1936, from 

»mpoUne,-Su.t should be adjourned foj "te 


year to ascertain if the defect can be re- 
medied. 

suit fordissolution of a Mahomedan mar- 
riage on the ground of impotency of the husband 
should be adjourned for a period of one year in 
order to ascertain whether the defect of impo- 
tency in the husband is* removeable, because, if 
during the period of one year for which the 
case is adjourned the defect in the husband is 
removed the husband gets the substantial right 
of maintaining the marriage tie; 1925 All 24, 
Foil. (p 501 C2;P502 C 1] 

Ghulam Basul — for Appellant. 

S. D. Kitchlu and Inder Dev — for 
Respondent. 

Judgment. — This is a suit by a 
Mohammaden lady for cancellation of 
her marriage on the ground of the im- 
potency of her bnsband. The trial Court 
decreed the suit. On appeal the learned 
District Judge agreed with the findings 
of fact of the trial Coart but held that 
in view of the law as laid down in para. 
239 of Mulia's MohammadanLaw the sait 
should have been adjourned for a year in 
order to ascertain whether the defect of 
impotency in the respondent was remov- 
able. Be accordingly set aside the decree 
of the trial Court and remanded the case 
with the direction that the case should 
be adjourned for a year for the above 
purpose and then disposed of in accord- 
ance with the law as stated in para. 239 
of Mulia's Mohammadan Law. From this 
decision the present appeal has been pre- 
ferred on behalf of the plaintiff. The 
learned counsel for the appellant con- 
tended that the law was not correotly 
laid down in para. 239 of Mulia’s Mobam- 
madan Law which had been relied on by 
the District Judge and that in accordance 
with the law as stated in Wilson's 
Mohammadan Law. Edn. 6, at p. 149, the 
Court should have granted a decree nisi 
and then adjourned the case for a year 
for ascertaining whether the defect was 
removable. In my opinion the law, as 
laid down in Wilson’s Mohammadan Law 
to which the learned counsel referred, is 
by no means clear on the point. All that 
»8 mentioned therein is that 'the divorce 
must remain suspended for a year after 
decree m order that it may be ascertained 
whether the defect is removable.’ It is 
not clear what sort of decree is intended 
to be passed in the first instance. It is true 
that a decree nisi was passed in similar 
oiroumstanoes in 47 All 243 (1), but there 
1 8 no discuss ion in that ruling as to the 

1. Mahomed Ibrahim v. Altaian, 1926 All 94= 

88 I 0 27=47 All 248=22 A L J 1046. ‘ i 
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appropriate decree to be passed in each 
cases. In 21 Bona 77 (2) only an interlo* 
cutory order was apparently passed in 
the first instance adjourning the further 
hearing of the suit for one year. The 
rule of law, as stated in para. 239 of Mul- 
la’s Mohammadan Law, is in accord with 
the law as stated in Ameer Ali’s Moham- 
madan Law, Vol. II, Edn. 5, p. 531, and 
I see no reason to hold that it is not 
correct. 

The learned counsel for the appellant 
further argued that the rule stated in 
para. 239 of Mulla’s Mohammadan Law is 
only a rule of procedure and is not bind- 
ing on British Courts. This argument 
does not appear to me to be sound. Be- 
cause, if during the period of one year 
for which the case is adjourned the defect 
in the husband is removed, the husband 
gets the substantial right of maintaining 
the marriage tie. I note that this argu- 
ment was advanced by counsel in 47 All 
243 (l) also but was not accepted by the 
Court. The learned counsel urged in the 
end that the learned District Judge had 
no justification for re-opening the whole 
case, but as far as I can see the learned 
District Judge has not ordered the whole 
case to be re-opened. The questions of 
fact have all been decided already and 
the case has been remanded only for 
being adjourned for a year in order to 
ascertain whether the defect in the defen- 
dant was removable. I may note for the 
sake of clearness that no other point is 
to be gone into now after the remand. 
The learned counsel for the respondent 
also conceded this. In this respect of 
the question, the order passed was practU 
cally equivalent to a decree nisi. 1 am of 
opinion that the order passed by the 
learned District Judge was in accordance 
with law. 1 dismiss the appeal, but in view 
of all the circumstances I leave the par- 
ties to bear their costs in this Court. 

B.D./r.K. Appeal dismissed. 

2. A. T. B., (1897) 21 Bom 77. 
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Bhide, J. 

Aldullah — Petitioner. 

V. 

Shankar Das and another — Opposite 
Parties. 

Civil Eevn. No. 900 and Appeal No. 
1607 of 1936, Decided on l3th December 
1935, from order of Dist. Judge, Lahore, 
D/-15th .Tune 1935. 
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Pro^ncial In.olvency Act (1920). Si. 4 , (8 
75 - Receiver in in»oIvency morlg.gioi il' 
creditor, occupancy rigbu belonging i? r' 
solvent after hit ditc barge ^ InioI„ncy 
Judge •etting aside mortgage, bolding tUl 
Keceiver bad become funclui officio -- DU 
tnct Judge on appeal, although holding iUi 
act of Receiver was ultra vires, setting tilde 
order of Insolvency Judge, bolding imol. 
vent's appeal to be barred by time— Second 
appeal held incompetent— Application by in- 
solvent held fell under S. 68 and as lucb 
S. 4 held inapplicable — High Court, how- 
ever, held entitled to interfere in revision 
under S. 75 — Act of receiver being ultra 
vires and mortgage being without lanctUa 
of Court, mortgage held liable to be set 
aside. 

During certain insolvoDcy proceedings the 
official receiver, after the discharge o( insol* 
veat» mortgaged certain occupancy rights under 
S. 6. Punjab Tenancy Act, belonging to tbo in* 
solvent to a creditor. The Insolvency Judge, 
on appeal by the insolvent, set aside the mort- 
gage holding that the Receiver bad become 
functus officio after the discharge of the insol- 
vent. The District Judge, on appeal, held that 
the act of the Receiver was ultra vires not be- 
cause be was functus officio but becacsethe 
occupancy right under 8. 6, Punjab Tenancy 
Act, could not vest In him, in view of pcovisiona 
of S. 28 (5), Provincial Insolvency ^ot, and the 
Official Receiver was incompetent to mortgage 
them, but be set aside the order of tbeinsoUency 
Judge, bolding that insolvent's appeal loin- 
solvency Court was barred by time leaving the 
insolvent to resort to any other legal remedy to 
have the mortgage set aside: 

Beld : that a second appeal was not compe- 
tent. The application made by the InsoWent 
for setting aside the act of the receiver fell with* 
in the scope of S. C8 and as such S. 4 which wm 
subject to the other provisions of the Act coaid 
not be held to be applicable. But the Hi|» 
Court could interfere in revision under S. 
The act of the official receiver was clearly nltra 
vires as the occupancy rights 
him and could not be mortgaged by him. lae 
mortgage could not be valid without ^ 
of Court and as no sanction had been giteni 
was illegal and liable to be set q Ij 

B. L. Anand 1— for Petitioner. 

B. L. Anand 2— for Opposite Parties. 

Order.— A preliminary poink bas been 

raised in this case that no second ®PP 

is competent. The material fao s 

briefly as follows : Durine ; 

vency proceedings out of wbio 

peal arises, after the disc^rge ^ 

loUeut Abdullah, the Official Bemv 

mortgaged certain occupancy rights ^ 

S. 6 Punjab Tenancy Act 

insolvent, in favour of a cr j-goiveak 

Shankar Das. The ho® 

appealed to the inBolvenoy 

the Receiver’s order and the lose 

Judge thereupon set aside the mo g 
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holding that the Official ReceiTer bad be- 
come fuDctua officio after the discharge 
of the iosolvOQt. From this order an 
appeal was preferred to the learaed Dis. 
trict Judge who held that the act of the 
Official Receiver was ultra vires not be- 
cause he had become functus officio but 
because the occupaocy rights uoder S. 6, 
Punjab Tenaucy Act, could not vest in 
the Official Receiver in view of the pro- 
visions of S. 28 (5), Prov. Insol. Act, 
and the Official Receiver was, therefore, 
incompetent to mortgage the same. He, 
however, held that the insolvent's appeal 
to the Insolvency Judge was barred by 
time inasmuch as it was presented more 
than twenty-one days aher the date of 
the order of the Receiver. He, there- 
fore, set aside the order of the Insolvency 
Judge leaving the insolvent to resort to 
any other remedy that might be open to 
him to have the mortgage set aside. It 
is from this decision that a second appeal 
has been preferred. 

It seems to me that the objection of 
the learned counsel for the respondent 
that a second appeal is not competent 
is correct. The learned counsel for the 
appellant urged that a second appeal is 
competent because the order of the in- 
solvency Judge in this case fell within 
t^he purview of S. 4, Prov. Insol. Act, 
bub this contention does not appear to 
be correct. An application had been 
made by the insolvent for setting aside 
an act of the Beoeiver and the applioa* 
tion clearly fell within the scope of S. 68, 
Prov. Insol. Aot. In suoh ciroams- 
tanoes S. 4, of the Aot which is subjeok 
to the other provisions of the Act, could 
not, in my opinion, be held to be ap. 
'plioable. 


However, although a second appeal 
oot competent, this Court has amp 
power to interfere in revision nnd 
S. 15, Prov. Insol. Aot. In the presei 

the Official Eeceiver was clearly ult 

ocoupanoy rights undi 
a. 6 had never vested in him and con 
Inot be mortgaged by him. The mortgai 
could not, moreover, be valid wifchm 
aaaotion of the Court— vide S. 69, Pro 
Insol. Act, and no such sanction he 
bam given b, the Oonrt. In the ei, 

“Oi^tgage was olearl 
illegal and must be set aside. I ther< 

fore, treat the second appear as a peti 


tion for revision and set aside the mort. 
gage. The mortgagee is alleged to have 
paid Bs. 1,000 as consideration for tho 
mortgage. If this payment has been made 
as alleged, he will, of course, be equitably 
entitled to get a refund of this amount. 
In view of all the circumstances I leave 
the parties to bear their costs through- 
out. 

B.M./b.K. Order accordingly. 


A. I. R. 1936 Lahore 503 
Bhide, J. 

J ahan Khan — Plaintiff — Appellant. 

V, 

Ditta and others — Defendants — Ees- 
pondenta. 

Second Appeal No. 1981 of 1935, Deci- 
ded on 18th February 1936, from decree 
of Dist. Judge, Jbelum, D/- 29th August 
1933. 

Pre-emption — Limitation — Suit b, one 
pre-emptor claiming superior right against 
another — Art. 120, Limitation Act, applies. 

Where one pre-emptor files a suit against ano- 
ther claiming that he has a superior right of 
pre-emption and that a decree obtained by suoh 
other pre-emptor is based on fraud, it is Art. 120, 
Limitation Aot, that is appUoablo : 31 P B 1913 
(PB), Foil.', 32 All 340 and 1915 All 114. Listing. 

^ „ CP 604 0 1.2] 

Indar DevlorAchhru Bam — for Appel, 
lank. 

Autar Narain Gujral—tor Respon- 
dents. 

Judgment, — There were three rival 
suits for pre-emption with respect to a 
sale of certain land dated 2l8b February 
1983, by oue Dhumman in favour of 
Mohammad Bakhsh. The first suit was 
by Ahmad Khan and was instituted on 
4tb October 1933 at Jbelum; the second 
suit was by Ditta and was instituted on 
2l8t February 1934 at Jbelum; the third 

suit was by Jahan Khan, and was insti- 
tuted on 2l8t February 1934 at Chakwal • 
where the land in suit was situated. The 

'T®'® tried together, the 
plaintiffs being impleaded in each other’s 
oases. Jahan Khan was however not 
impleaded in these oases nor were the 
first two plaintiffs impleaded in the suit 
by Jahan Khan. In the first two suits a 
decree was passed in favour of Ditta on 

oonsideration of 
Bs. 1,200 as stated in the sale deed. 
Ditta took out execution and obtained 
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possession in pursuance of the decree on 
27th July 1934. In the meantime Jahan 
Khan had also obtained a decree at 
Ohakwal on l9th July 1934 but this 
decree ^sas on payment of Rs. 650 only, 
which was alleged by Jahan Khan to be 
the real consideration. Jahan Khan then 
instituted the suit out of which the pre- 
sent appeal arises on 31st August 1934 
for possession of the land as against Ditta, 
the rival pre-emptor. The suit was dis- 
missed by the trial Court and the deci- 
sion wasafErmedon appeal by the learned 
District Judge. Jahan Khan has now 
preferred a second appeal. 

The learned District Judge has dis- 
missed the suit on the finding that the 
plaintiff had failed to prove that the 
decree was obtained by Ditta by fraud. 
He has referred to the application of the 
plaintiff dated 31st January 1935 in 
which he stated that this was not a suit 
for pre-emption and should not be treated 
as such. This application appears to me 
to have been misconstrued. What the 
plaintiff apparently meant was that this 
was not an ordinary suit for pre-emption 
but was by one pre-emptor against ano- 
ther. The learned District Judge was of 
opinion that the suit was obviously out 
of time, and therefore the plaintiff had 
based his suit on fraud. I am unable to 
agree with this view. The learned coun- 
sel for the appellant contends that the 
suit was within time and the learned 
District Judge was in error in thinking 
that the suit was based merely on the 
ground of fraud. The plaintiff no doubt 
alleged that Ditta had obtained bis decree 
by fraud, as he bad not impleaded him 
in the suit. But the plaintiff also relied 
in support of bis claim on the fact that 
he bad a superior right of pre-emption. 
The fact that the plaintiff has a superior 
right is not now disputed. If therefore 
his suit was within time there was no 
, reason why his claim should not have 
been decreed. The main point for con- 
sideration in this appeal therefore is 
whether the plaintiff's suit was within 
time. As regards this point, the learned 
counsel for the appellant contended that 
Art. 120, Lim. Act. applied, while the 
learned counsel for the respondent con- 
tended that S. 30, Punjab Pre-emption 
Act, governed the case. In support of 
the latter contention, the learned counsel 
for the respondent referred to the re- 
marks at p. 586 of the Punjab Pre- 
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emption Act by Sir Sbadi Lai 28 T r bo, 
(1) and 32 All 340 (2). ^ i C 691 

The remarks at p. 586 referred to bv 
the learned counsel for the respondent 
are DO doubt m his favour, but this view 
of the author seems to be in conflict with 

Jhfir n p in 

the Full Bench decision 31 P R i9n 

The two rulings on which the learned 
counsel for the respondent relies do not 
appear to be helpfnl as the facts therein 
are distinguishable. In 28 I C 691 (l) 
the preferential claimant had not ob-’ 
tained any decree within the period of 
limitation as in this case, but sued for 
the first time to enforce his right of pre- 
emption after the expiry of the period 
provided in Art. 10, Lim. Act. In 32 All 
340 (2) the decisioo merely was that a 
suit by a rival pre-emptor was maiotain- 
able even after another pre-emptor bad 
obtained a decree. The suit was within 
limitation and there was no occasion for 
discussion of the point raised in the pre- 
sent case. In my opinion the reasoning 
adopted by the Fall Bench in 31 PB 
1913 (3) is applicable to the present case 
and the present suit is therefore governed! 
by Art. 120, Lim. Act, and is within time.| 
The fact that the plaintiff has a superior 
right of pre-emption is not now disputedj 
as stated above. The only other point 
which requires decision is whether the 
plaintiff is entitled to a decree on pay- 
ment of Bs. 650 only or on payment of 
Bs. 1,200. This matter has not been 
decided by the learned District Judge 
and the case must therefore be remanded 
for this purpose. I accept the appeal and 
remand the case to the learned District 
Judge for re decision iu the light of the 
above remarks. Stamp on appeal to be 
refunded. Costs will follow final decision. 
B.D./r.K. Appeal accepU d^ 

1. Mehdi Hasan v. BachaPande, 1915 All lU— 

28 I C 691=13 A L J 883. , 

2. Baj Narain Rai v. Dnrga Pande (1910) 32 AJ 

340=5 I C 527. « 

3. Earam Das v. All Mahomed, (1918) 81 P 

1913=18 I C 70 
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Addison and Abddd Rashid, JJ- 
Hari Singh — Defendant — AppeOsD*’- 

Pritam SinffA— Plaintiff-BespondMt- 

First Appeal No. 1044 of 1935. De- 
cided on 18tb December 1935, 
liminary decree of Sub-Judge, let L a » 
Lahore, D/- 27fch May 1935. 
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(a) Hindu Law — Partition ^ Amount 
cUimed should be shown to be existing 
asset. 

Id a suit for partition of joint Uindu family 
property any amount that is claimed should 
be drat shown to be an oxistiog asset of the 
joint family. [P 50G C 1,2] 

#(b) Hindu Law — Partition — Minor mem- 
ber instituting suit for partition— Severance 
of status takes place when decree is passed 
—‘Rendition of accounts should be from date 
of preliminary decree. 

Institution of a suit by a minor member 
through his next friend for partition of joint 
family property has not the same effect as the 
institution of similar suit by an adult momber 
of the family, that is to say the mere institu* 
tiou of a suit does not effect a separation of the 
family but separation only takes place when 
the suit is decreed. In such cases the defend* 
ant is liable to render accounts to the plaiotifT 
only from tho date of the passing of the preU* 
minary decree : 1920 AU 110 Fof/.; 1926 

Sind 216 and 1018 3/ad 370, BtL on ; 1927 Mad 
801 and 1925 Mad 717, R^f. [P 507 C 1] 

Dina Nath Bhasin and il/, L. Pttri— 
for Appellant. 

Hazara Singh— iox Respondent. 

Abdul Ra«hid, J. — The following 
pedigree-table will be belpful in under- 
standing the facts of tbis case : 


NATH SINGH. 


Wadhawa Singh Teja SinghsMt. Jamni 

Hari Singh. Defendant. Pritam Singh, 

PlaintiS. 

Natba Singh, the common ancestor ol 
the parties to the present litigation, wat 
a Mahant of Gnrdwara Obhewin Pad 
shahi situate at Lahore. Wadhawa Sineh. 
the elder son of Natba Singh, died during 
the lifetime of bis father and Teja Singh 
succeeded bis father as the Mahant of 
t^he Gurdwara. After the death of Teja 
Singh m 1917 Han Singh defendant be- 
came the Mahant. Mt. Jamna Devi 
and Pritam Singh plaintiff continued to 
reside with Hari Singh defendant in a 
house contiguous to the Gordwara. It 
appears that, in November 1920, the 
Akalis took possession of this Gurdwara 
and ejected the defendant. This gave rise 
to a great deal of civil and criminal lifcU 
gatioD. In 1925 the Sikh Gnrdwaras Act 
came into force and Gurdwara Chhewin 
Padshahi was declared to bo a Sikh Gurd. 
wara. Thewafter litigation between Hari 
the® on one side, and 

Sikh Gurdwaras Prabandhak Com. 

Llhftr/“p ‘i*® Managing Committee of 
Lahore Gnrdwaraa on the other oom. 


menced ia the Gurdwara Tribuoal. The 
Managing Committee of Lahore Gurd- 
waras filed an appeal against the decision 
of the Gurdwaras Tribunal in the High 
Court which resulted in a compromise 
being effected between the parties on 1st 
April 1931. By means of this compro- 
mise some immoveable property was 
awarded to Gurdwara Cbbowin Padshabi, 
while one bouse and a number of shops 
were declared to be the property of Hari 
Singh and Pritam Siogbi respondents. 
The Managing Committee of Lahore 
Gurdwaras also bad to pay Es. 2,000 
within a month and an additional sum 
of Rs. 1,500 within three months to the 
respondents. 

The suit out of which the present ap- 
peal has arisen was instituted by Pritam 
Singh minor under the guardianship of 
bis mother Mt. Jamna Devi on 10th June 
1933, for partition of moveable and im- 
moveable property beloDgbg to the joint 
Hindu family coDsisting of the plaintiff 
and the defendant and for rendition of 
accounts from 1st April 1931. The main 
reliefs asked for by the plaintiff were 
that be should be awarded possession of 
one-half of the immoveable property by 
means of partition, that he should be 
given a decree for Rs. 1,750 being one- 
half of the amount received by the de. 
fendant from the Gurdwara Committee 
and that the defendant should render ac- 
count of all the income of the immove. 
able property from Ist April 1931. It 
was pleaded on behalf of the defendant, 
inter alia, that he was the karta of the 
joint Hindu family, consisting of the 
plaintiff and himself, that he was nob 
liable to render accounts, that partition 
of the joint family property was not for 
the beneat of the minor plaintiff and that 

‘'PPJy sum of 
Rs. 3,500 received under the compromise 
towards the liquidation of the debts in- 
curred for the purposes of meeting the 
expenses of the litigation. 

The trial Court held that the plaintiff 
and the defendant constituted a joint 
Hindu family, that the defeodant was 
the karta of the family, and that in the 
absence of any proof of fraudulent or 
improper conversion by the manager he 
was not liable to render accounts to the 
plaintiff for the period prior to the pass. 
iDg of a preliminary decree for partition 
in favour of the plaintiff. It was also 
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bsld that the partition of tbo joint 
family property would be for the benefit 
of the minor. On these findings a pre- 
liminary decree was granted to the plain- 
tiff for possession by partition of one- 
half of the immoveable property detailed 
in the plaint and for Es. 1,750 being 
one-balf of Es. 3,500 received by the 
defendant under the compromise dated 
1st April 1931. Against this decision the 
defendant has preferred an appeal to 
this Court mainly on the ground that 
the lower Court bad erred in giving the 
plaintiff a decree for Es. 1,750. On the 
other hand the plaintiff has preferred 
cross-objections to this Court against 
the dismissal of his suit for rendition of 
accounts. 

It appears to us to be amply establi- 
shed on the present record that the de- 
fendant had spent a great deal of money 
in carrying on prolonged litigation with 
the Akalis and the Sikh Gurdwaras Pra- 
bandhak Committee from November 1920 
to April 1931. The defendant bad been 
meeting the expenses of the litigation by 
raising loans and mortgaging tbe joint 
family property. The sum of Es. 2,000 
received by the defendant from tbeGurd- 
wara Committee on 30th April 1931 was 
spent in paying the mortgage debt and 
the interest thereon due to Mehta Bisban 
Bas, appeal writer. There is nothing 
on tbe record to show that tbe sum of 
Es. 2,000 received from the Gurdwara 
Committee in April 1931 constituted 
existing assets in tbe hands of Hari 
Singh defendant, tbe karta of the joint 
family, at tbe date of tbe institution of 
tbe suit on 10th June 1933. or on tbe 
date of the passing of tbe preliminary 
decree for partition on 27th May 1935. 
The plaintiff's mother Mt. Jamna Devi 
admitted that the defendant bad carried 
on prolonged litigation with the Akalis 
and that he bad been spending money 
on that litigation. She also admitted 
that she and her son Fritam Singh bad 
been living with the defendant in the 
same house and that the defendant had 
been supporting them. In these cir- 
cumstances and in view of the finding of 
the lower Court that no fraud or mis- 
appropriation on the part of the defend- 
ant had been established, it was incum- 
bent on the plaintiff to prove thatEupeea 
2,000 received from the Gurdwara Com- 
mittee constituted existing assets at the 
time of the passing of the preliminary 
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decree in his favour before he could 
one-balf of this sum as his property “ 

The sum of Es. 1.500 received under 
the compromise was lying in tbe Court 
of the Senior Subordinate Judge. Lahnrn 
on 27th May 1935, when a preliminary 
decree was passed io favour of the plain, 
ti^ff. He was, however, not entitled to 
this sum until the debts incuned by the 
defendant for carrying on litigation 
against the Gurdwara Committee bad 
been entirely wiped off. It appears from 
the statement of the plaintiff that he 
borrowed Es. 1,000 on 9tb March 1922 
from Pandit Walaiti Earn for the pur. 
poses of the litigation and this sum to- 
gether with interest at As. 14 per 
cent per mensem is still due to Walaiti 
Earn. Tbe repayment of this loan will 
cost the defendant more than Bs. 1,500. 
Tbe plaintiff was, therefore, not entitled 
to Es. 750 out of this sum. Mr. Mnkand 
Lai Puri, on behalf of tbe defendant-ap- 
pellanc, however, made a statement to 
the effect that he was prepared that the 
plaiotiff-respoudeut may be granted a 
decree for Es. 500 out of this sum. 

It was strenuously contended by the 
learned counsel for tbe respondent that 
a decree for rendition of accounts ought 
to be awarded to tbe plaintiff from the 
date of the institution of the snit and 
not only from the date of the passing of 
the preliminary decree. Eeliance was 
placed in this connexion on 1927 Mad 
801 (1) and 48 Mad 465 (2). It was held 
in these rulings that a suit by a minor for 
partition, if it ends in a decree for parti- 
tion, has the effect of creating a divismn 
of estate from the date of the plaint. On 
tbe other band it was laid down by a 
Division Bench of tbe Madras High CoW 
in 41 Mad 442 (3) that the rule that the 
institution of a suit for partition of join 
family property effects a severance of the 
joint status is not applicable to a suit in- 
stituted on behalf of a minor, for in 
a suit it is for the Court to determine 
whether a decree for partition will 
beneficial to the minor. A Ful 
of the Allahabad High Court held 

1. Sri Bangs Thathachariar 

Ihacbarisr, 1927 Mad 801— IW I 0 

Mad 866=53 M L J 189. Pnlnkampi* 

2. Krishnaswami Thevan v. -....g 

Thevan. 1925 Mad 717=83 1 0 424-« « 

465=48 M L J 854. ,Qiftl£sdS79 

3. Chelimi Ohetty v. Subhanna. 1918 ^ 

=42 I 0 860=41 Mad 442=34 M J 
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All 461 (4) that the iostitution of a suit 
by a minor member through his next 
friend for partition of joint family pro- 
perty has not the same effect as the in- 
stitution of a similar suit by an adult 
member of the family, that is to say the 
mere institution of a suit does not effect 
a separation of the family but separation 
only takes place when the suit is decreed. 
This ruling was followed in 1926 Sind 
216 (5). We are in respectful agreement 
with the opinion expressed by the Full 
Bench of the Allahabad High Court and 
hold that the defendant is liable to 
render accounts to the plaintiff only 
from the date of the passing of the pre- 
liminary decree. 

In view of the findings given abnve 
and the admission made by Mr. Mukand 
Lai Puri on behalf of the appellant we 
accept tbe appeal in so far as to reduce 
the decretal amount awarded to tbe 
plaintiff from Rs. 1.750 to Es. 500. The 
decree for partition of immoveable pro- 
perty awarded by the trial Court is con- 
firmed. We also accept the cross-objec- 
tions, and award tbe plaintiff a decree for 
rendition of accounts against the defend- 
ant with effect from the passing of the 
preliminary decree for partition, that is 
to say, 27th May 1935. The parties shall 
bear their own costs throughout. 

b.d./r.k. Decree modified. 


4. Lalta Prasad v. Shiam Singh, 1920 All 116 
> 667=42 All 461=18 A L J 509 (FB). 

6. Jetbanand Udhovdas v. Kewalram. 1926 
Sind 216=97 1 0 605. 
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Currie, J. 

, Bakali and another — Convicts — Peti 
tiooers. 

V. 

Opposite Party. 

Criminal Revn. No. 1447 of 1936 
Decided on 16th January 1936, fron 
order of Bess. Judge, Amritsar, D/. 24tl 
July 1935. 

CrimmalP. C. (1898). Sa. 235 and 439- 
Joint trial under S. 457 and S. 324 rear 

Code, is illegal and void. 

iwo oaencea under S. 457 and S. 324 raa.; 
with 8. 84, Penal Code, committed on dlSerenl 

conaidoied to be pari 
f transaction and their ioinl 

irregularity but an illegality 
and the Court can set aside the conviotion in 

CP 607 0 21 


Bam Chand Manchanda — for Peti- 
tiooers. 

Jhanda Sifigh for Govt. Advocate — for 
the Crown. 


Order. — The petitioners were con- 
victed in one trialon a charge of burglary 
committed on 2od February 1935, and 
secondly on a charge under S. 324 read 
with S. 34, Penal Code, for an offence 
committed on 6th February 1935. They 
were sentenced to a year's rigorous 
imprisonment and Rs. 50 fine each under 
S. 324/34, Penal Code, to run con- 
currently with the sentences imposed 
upon them under S. 457, Penal Code, 
which were three years in tbe oase of 
Bahali, a previous convict, and two years 
in the oase of Massu. The present peti. 
tioD was apparently admitted for hearing 
on the ground that the trial was illegal 
and void. As regards its illegality there 
can be no doubt, as the two offences can- 
not possibly be considered to be part of 
one and tbe same transaotion and their 
joint trial was not a mere irregularity 
but was an illegality: vide 25 Mad 6L (1). 
This is in fact conceded by tbe learned 
counsel who appeared for the Crown. 
Mr. Jhanda Singh however urges that 
this being a revision, interference is dis- 
cretionary. He refers to 5 P R 1906 (Cr) 
(2), in which that view was taken. But 
the circumstances of that oase were dis- ' 
tinctly peculiar and are not on all. fours 
with those of the present case. In the 
present case I think that the trial must 
be held to have been illegal and the con- 
viotions are therefore void and must bo 
set aside. The petitioners will be retried 
according to law. This will not, of 
course, prevent the Croyvn from with- 
drawing either or both of the prosecu- 
tions, if it thinks fit. For the present 
the petitioners will be transferred to the 
judicial lock-up. To that extent the 
petition 18 accepted. 

U.D./r.k, Petition partly accepted. 


<1902) 25 Mad 

A ^ ^ 267=2 Woir 712=8 Sar 160 IP 0). 

* *^*“B-Empator. (1906) 6 P R 

1206 (Or.) 
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Basanti Devi and another — Decree- 
holders— Appellants. 

V. 

Official Beceiver — JudgnneDt^dobtor — 
Eespondent. 

Misc. First Appeal No. 1797 of 1935* 
Decided on 9th January 1936, from order 
of Sub-Judge, First Class, Lahore, D/- 
13th July 1935. 

(ft) Execution — Agent competent to execute 
decree Agent con remove objections to exe* 
cution in botbappeliate and execution Court. 

here ao agent ot the decree^bolder is com* 
petent to e.xecut 6 the decree, he is competent 
to remove any obstruction that may have been 
placed to the e.\ecutioD ol the decree. He ia 
entitled to have any objection to execution 
removed either in the executing Court or in the 
appellate Court. [P 508 C 2) 

(b) Execution — Property attached before 
judgment— Suit compromised and compro* 
mise decree passed — Compromise provided 
that property should remain under attach* 
merit Kill payment was made— Such compro* 
mise held created no lien or charge on 
property. 

On the institution of a suit the property of 
the defendant was attached before judgment. 
Later on a written deed of compromise was 
hied iu Court whereby the defendant under* 
took to pay certain amount by a certain date to 
the pluiutifT in full satisfaction of the claim 
aud in default undertook to pay the whole of 
the amount claimed in tbo suit with costs and 
future interest. It was further provided that 
the land of the defendant which had already 
been attached shall *be con^^idered to remain 
attached till the whole of the amount under 
the decree is paid to the plaiotifls. A decree 
was passed by the Court in terms of the com* 
promise. In tho meantime defendant was 
adjudicated an insolvent. A default having 
been made by defendant in the payment as 
agreed to by him an application was made by 
plaintifl for execution of the decree and a 
prayer was made that the land which bad been 
attached before judgment and which was still 
under attachment be sold to satisfy the decree. 
It was asserted that the decree-holders bad a 
lien on that land by virtue of tho condition in 
the compromise that the same shall remain 
under attachment till the satisfaction of the 
decree: 

Held: that it would be straining the language 
used by tbo parties to bold that by providing 
that the property should remain under attach- 
ment they iotonded that tho decree*bolddr 
should have a lion or a charge on the property: 
1014 yllf 187: 1029 Oud/i 539 and 32 Bovi 286, 
DiUinn. [P 610 C 1] 

(c) Evidence — Secondary evidence— Oral 
evidence to explain document, when admis* 
sible. 

Evidence is certainly admissible to explain in 
what manner the language used is related to 
existing facts; but that is only if such relation 
does not appear from tho document itself. In 
a case where there is no such ambiguity which 
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be't’.fhe'ld 

Whether a document creates a charae on 
immoveable property is in every caseaquMtion 
of loteotion which is to be gathered from the 
document itself. [p 509 q jj 

Dev Raj Satohney—lox Appelknls. 

Darbari Lal'~{oT Respondent. 

Judgment,— Mt. Basanti Devi and 
Mt. Kisbaa Piari appeal against an order 
passed by tbe Subordinate Judge, First 
Class, Lahore, declining to escecute their 
decree against Gbulam Rasul. A preli. 
minary objection is taken on behalf of 
tbe respondent that tbe appeal has not 
been properly bled. It bas been filed by 
Mr. Dev Raj Sawbney, Advocate, under 
tbe instructions of one Cbandu Lal, who 
held a power-of-attorney from Mt. 
Basanti Devi and Mt. Eishau Piari to 
institute and to prosecute tbe suit against 
Gbulam Rasul on tbeir behalf and also to 
execute tbe decree. It is couceded that 
Chaudu Lal was competent to execute 
tbe decree and also to engage a counsel 
for that purpose; but it is contended that 
Cbandu Lal was not competent to appeal 
from an order refusing to execute tbe 
decree. In my opinion there is no force 
in this objection. Cbandu Lal was com. 
petent to execute tbe decree and was 
therefore competent to remove any 
obstruction that may have been placed 
to tbe execution of the decree. Objection 
by the OflBcial Receiver in this oase was 
an obstruction to tbe execution of tho 
decree and he was entitled to have it 
removed both in the executing Court and 
in the appellate Court. I therefore over- 
rule the preliminary objection. Tbe facts 
which have led to this appeal are tbew. 
A suit for recovery of money was filed by 
Mt. Basanti Devi and Mt. Kishan Fieri 
against Gbulam Rasul. Tbe amoM 
claimed was more than Rb. 9,000. d 
the institution of the suit tbe proper y 
of the defendant was attached before 

judgment. 

On 25th October 1933. a written deed 
of compromise was filed in Court w ere 
by the defendant undertook to P»y 

Hs. 9,000 by 25th April 
plaintiff in full satisfaction of tbeir clai 
and in default undertook to 
whole of tbe amount claimed m the 
with costs and future interest, 
further provided that the land 0 
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defendant which bad already been 
attached shall be considered to remain 
under attachment till the whole amount 
due under the decree is paid to the 
plaintiffs. A decree was passed by the 
Court in terms of the compromise. It is 
now alleged that on an application made 
in June 1934, the decree which was passed 
on the compromise was registered. In 
the meantime Gbnlam Rasul had made an 
application to be adjudicated an insolvent 
and be was so adjudicated. A default 
having been made by Ghulam Rasul in 
the payment of Rs. 9,000 as agreed to 
by him an application was made by Mt. 
Basanti Devi and Mt. Kishan Piari for 
execution of the decree and a prayer was 
made that the land which had been 
attached before judgment and which was 
still under attachment be sold to satisfy 
the decree. It was asserted that the 
decree-holders bad a lien on that land by 
virtue of the condition in the compro- 
mise that the same shall remain under 
attachment till the satisfaction of the 
decree. A notice was issued to the Offi. 
cial Receiver in whom the property of 
the judgroent-debtor Ghulam Rasul had 
vested owing to his having been adjudica. 
ted an insolvent. The Official Receiver 
denied the claim of the decree-holders to 
be considered as secured creditors and 
this question was decided against the 
deoree.holdors by the Subordinate Judge 
First Class. ® 

On this appeal two questions are raised 
by Mr. Dev Raj Sawhney for the appel- 
lants. One IS that the view of the learned 
Subordinate Judge that there was no lien 
or charge of the appellants is erroneous 
and that permission should have been 
granted to the decree-holders to lead 
evidence to show that the condition in 
the deed of compromise that the land 
atfaohed shall remain under attachment 

f of the decree was 
mtended to create a charge on the land 
m favour of the decreee. holders in res- 
pact of the decretal amount. With re 
gard to the second objection, the respon- 
dent s counsel cites 22 All 149 ( 1 ) and 
other oases in which it has been held 
that where the terms of a document are 
Clear and unambiguous, no oral evidence 

is The evidence 

IB certainly admissible to explain in what 


manner the language used is related to 
esieting facts but that is only if suchi 
relation does not appear from tbe docu-j 
meat itself. In tbe present case there is^ 
no such ambiguity which needs explana- 
tion. Tbe terms of the document are 
quite clear and tbe only question before 
me is whether they create a charge in' 
favour of tbe decree-holders as claimed 
by them. In my opinion, therefore, the' 
Subordinate Judge has rightly refused to 
record evideoce to explain the terms of' 
the deed of compromise. Now, withj 
regard to tbe first objection, the learned' 
counsel for the appellants relies upon 36 
All 201 (2) in which the debtor had 
undertaken by a bond that till the pay- 
ment of the amount due under it he shall 
not alienate by sale mortgage gift or other- 
wise specified immoveable property. It 
was held the expression used created a 
charge and one learned Judge held 
that it created a mortgage. In 121 
I C 8l (3) the Chief Court of Oudh 
held that in a deed of compromise filed 
in Court on which a money decree was 
passed, a condition that till the sabisfac- 
tiOQ of the decree the judgment.debtor 
shall not alienate his specified immove- 
able property created a charge on such 
property. 

To the same effect is 32 Bom 386 (4j. 
In that case having regard to the terms' 
of tbe deed the learned Judges felt no 
doubt that the property was intended 
to remain as security for payment of the 
loan. It is, therefore, in every case a 
question of intention which is to be 
gathered from tbe document itself. Now 
m the present case, ell that the parties 
have stated is that till the satisfaction of 
the decree the property shall be deemed 
to remain under attachment. It is no 
doubt true that the effect of attachment 
IS that tbe judgment-debtor is not per- 
mitted to ahepate the property so as to 
defeat the claim of the deorea-holder to 
sell It ID execution of the decree. It must 
be remembered that the property had 
been attaohed before judgment and the 
law 18 that where property has been 
attaohed before judgment and a decree is 
subsequently passed, it shall not be 

Indumati, 1914 AH 187=22 I 
0 978=8$ All 201=12 A L J 290. 

*' fiSm L^R 676 m=l0 
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necessary to re.attach it in order to 
enable the decree.bolder to sell it in exe- 
cution of his decree If the decree-holder 
chooses not to proceed against the pro- 
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der to sell it in exe- ADDISON and Abdul Rashid JJ 

If the decree-holder u „ • » .r . 

flOflinst thft Tirn- BrotAgrs— Asscssees. 


perty, then the attachment has no effect 
and does not invalidate any alienation 
thereof by the judgment-debtor. In the 
present case the execution of the decree 
had been deferred for six months accord- 
ing to the compromise and it was in order 
to retain the attachment before judgment 
effective that this condition was entered 
in the deed of compromise. In my opinion, 
it will be straining the language used by 
the parties to hold that by providing that 
the property shall remain under attach- 
ment they intended that the decree-holder 
shall have a lien or a charge on the pro- 
perty. No such expressions are used in this 
case as have been used in the reported 
cases cited by the appellants' counsel and 
it is not possible to hold that the parties 
intended by merely keeping the property 
under attachment that it should be 
charged with the payment of the decretal 
amount. The expressions used read in 
the light of the circumstances which are 
apparent on the record leave no doubt that 
in the present case there was no Question 
of a charge in the contemplation of the 
parties when they entered into the com- 
promise. The effect of attachment at 


V, 

Commissioner of Jncome-lo®— Resnon 
dent. ^ 

Civil Ref. No. 60 of 1935, Deciaed on 
10th February 1936, from order of Com- 
missioner of Income-tax, Punjab, N. W. 
F, and Delhi Pro7inc08, Lahore, J)L 2nd 
October 1935. 

Income-tax— Firm accruing income m firm 
changing into company on day of aiietriaeiit 
—Profit! should be calculated ai that of 
firm — Rate should be as that of company. 

A firm was converted into a company in 
March 1934. There was no de facto change. The 
coDverted company took over the bosioeii of 
the firm as a going concern. For the year 1933- 
34, which was the relevant aocoant year for 
the assessment in dispnte (1934*85), the atatns 
of the assesseee was of a firm, hot It was changed 
into (bat of a company on the first day of the 
assessment year 1934*85. The question was whe* 
ther the Income-tax Officer was jastified in as- 
sessing the assessees at the rates applicable tea 
company and at the same time computing the 
income as that of a firm : 

Held: that S. 26 (2) Income-tax Act obvionely 
meant that the company which succeeded the 
firm was liable to pay tax as if it had receired 
the whole of the profits for the previous year 
when the status was that of a firm. The asssss* 
ment however being on a company, it would be 
the rate applicable to the company that mait 
apply: 1923 PCI. Rel on. [P 511 C 1) 


the iustauce of a decree-holder, where 
the judgment-debtor has been adjudicated 
an insolvent, is dealt with iu S. 52, Pro- 
vincial Insolvency Act, which provides 
that any money realised in execution of a 
decree under such circumstances must go 
to the Official Receiver to be distributed 
among the creditors subject to the charge 
of the decree-holders, in whose decree 
the sale has taken place, in respect of 
their costs. This was held in 42 Cal 72 
(5) and 1923 Lah 261 (6) and also in 57 
Cal 122 (7). An attachment does not 
create a charge in favour of the attaching 
creditor under such circumstances. In 
my opinion, therefore, the view of the 
learned Subordinate Judge in this case 
that there was no charge in favour of the 
appellants is correct and I dismiss this 
appeal with costs. 

B.D./r.K. Appeal dismissed. 

5. Baebunath Das v. Sundar Das, 1914 P 0 129 

=24 I C 804=41 I A 251=42 Cal 72 (P 0). 

6. Ram Bhaj Datta v. Ram Das, 1923 Lah 261= 

69 I 0 720=3 Lah 414. 

7. Haran Chandra v. Joychand, 1929 Cal 524 — 

123 I C 737=57 Cal 122. 


Nawal Eishore — for Assessees. 

Jagan Nath Aggarwal— for Respon- 
dent. 


Addison, J. — This reference by ths 
Commissioner of Income-tax, Punjab, is 
concerned with the 1934-35 assessment 
of Hitkari Brothers of Jhelum. The 
Commissioner has stated that the asses- 
sees did not specify the contentions of 
law which should be referred and he 


himself summarised them in two 90^* 
lions. He then proceeded to refer the 
first question and to hold that no question 
3 f law arose in the second, and tberewre 
he did not refer it to this Court. The 
jnestion referred is as follows: Was t 
Income-tax Officer justified in assessing 
the petitioners at the rates appheaW 
to a company and at the same ^ ' 
puting the income as that of a firo 
Since the time this firm was ^ ' 
led. the status of the assessees bed been 

that of a firm 

jqual shares. On 24th March 1934 the firm 

was converted into a company 

registered under the Companies Act. tn 
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subscribed capital being Es. 45,000. There 
was no substantial change resulting there- 
from as no outside share-holder was ad- 
mitted. Shares were allotted to the 
partners equally. The company thus 
formed took over the business of the firm 
as a going concern on Ist April 1934. For 
the year 1933.34, which is the relevant 
account year for the assessment in dis- 
pute (1934- 35), the status of the asses, 
sees was of a firm, but it was changed 
into that of a company on the first day 
of the assessment year 1934-35. What 
the assessees are objecting to is that they 
ate being made to pay the tax on the 
income of the firm at the rate applicable 
to a company. The point they took was 
that if the profits were to be computed 
as if no change had occurred they should 
be allowed to derive the other benefits of 
being a firm, such as registration. As 
pointed out by the Commissioner, how. 
ever, the case falls within the ambit of 
S. 26 (2) which runs as follows: 

Where, at (be time ol making an assersment 
under S. 23 it is found that the person carry- 
ing on any business, profession or Tocation has 
been ancceeded in snch capacity by another 
person, the assessment shall be made on such 
person succeeding as if he had been carrying on 
the business, profession or vocation through ont 
the previous year, and as if he had received the 
whole of the profits for that year. 

This section obviously means that the 
iCompany which succeeded the firm is 
liable to pay tax as if it had received the 
^bole of tho profits for the prdvioos year 
when the status was that of a firm. The 
, assessment however being on a company 
jit wonld be the rate applicable to the 
.Mmpany that must apply. This was so 
held by their Lordships of the Privy 
Council in 52 Bom. 128 (l). We therefore 
answer the question referred in the af 
firmativoand direct that tho assessees 

pay the costs of the Commissioner of In 
oome-tax. 

Reference answered. 

tax BombaT y 

Club Ltd., 1928 POl 

—106 1 0 642—66 I A 14—62 123 (P 0). 
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Addision and Abdul Bashid, jj, 
{Bakhshi) Ghazanfar Appellant. 

{Bakhshi) Muzaffar A/i— Eespondent 
Second Appeal No. 1547 of 1936. Deni 

January 1986. from decree 
of District Judge, Jhelam, D/- 11 - 7-1935 


Transfer of Property Act (1882)» Ss. 51, 63, 
108 — Rule of law tbat whatever is affixed 
to land becomes part of it does net apply ia 
India — Two brothers owning land in equal 
shares — One of them building house and 
planting garden over portion, entirely at hla 
own expense — Other brother cannot claim it. 

The rule of the Englsh law to tbe effect that 
whatever is afEsed to the land becomes a part 
thereof has do applicability la India in view of 
the provisions of Ss. 51, 63 and lOS. [P 512 C 1) 

Where, therefore, one of two brothers owning 
certain land in equal shares, builds a house 
and plants a garden on a portion of it entirely 
at his own expense, the other brother is not 
entitled to claim a share in tbe bouse and the 
garden and cannot claim a declaration that the 
bouse and the garden are not the exclusive 
properties of the other brother: 26 Bom 1 and 
21 All 406, Foil; 33 Col 1119, Disting. 

[P5U 0 2j P 512 C 2] 

Barkat Ali and Alxthavimad /lf«in~for 
Appellant. 

S. Bespoodent. 

Abdul Rashid, J.— This appeal arises 
oafc of an action brought by Muzaffar Ali 
against his brother Gbazaufar Ali for a 
declaration to the effect that the orchard 
planted aud tbe bouses built ou 6 kauals 
16 marlas of land bearing khasra Nos. 49 
and 56 were not tbe exclusive property 
of the defendant. Tbe case of the plain, 
tiff was that the houses were built and 
the garden planted during the life time 
of the father of the parties, and that tbe 
entire expenses relating thereto were 
inourred by their father. The father of 
the parties died in 1927. In 1928 Gha- 
zanfar Ali, defendant, applied for parti- 
tion. He claimed tbat be alone had 
planted the garden and built the kotbas 
at his own expense and that, therefore, 
the area containing tbe garden and tbe 
kotbas should be awarded to him by means 
of partition. The Eevenue Officer after 
an enquiry held that the garden was 
planted and the kothas were built by 
Ghazanfar Ali about SO years before the 
death of his father and that since then 
he had been m exclusive possession 
thereof. He. therefore, held that in parti- 
tion Ghazanfar All's possession should 
not be disturbed. It was in view of this 
finding that the plaintiff instituted the 
amt which has given rise to the present 
appeal. It may be mentioned that the 
6 kanals 15 marlas of land containing 
the garden and tbe kothas in dispute is 
part of a bigger holding consisting of 
about 136 kanals 19 marlas, which ad- 
mittedly belong to the two brothers in 
equal shares. The trial Court held that 
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it had been established that Ghazanfar 
Ali, defendant, bad incurred the entire 
expenses in connection with the planting 
of the garden and the building of the 
kothas. It was further held that Ghazan- 
far Ali had been in possession of the 
garden and the kothas during the life, 
time of his father and that the father 
used to pay a visit to the garden occa- 
sionally and sometimes used to occupy 
the house. 

On these findings the plaintiff’s suit 
was dismissed. The plaintiff preferred 
an appeal to the learned District Judge. 
The learned District Judge also held that 
it had been established that the garden 
and the houses were built by the defen. 
dant at his own expense, A finding was 
also given that the buildings were con- 
structed by the defendant with the con- 
nivance or acquiescence of his father. 
The learned District Judge was. how- 
ever, of the opinion that as the land 
which contains the garden and the houses 
belonged to the father, the garden and 
the bouses became his property in view 
of the maxim quicquid inaedifioatur solo, 
solo cedit. He, therefore, accepted the 
appeal and granted the plaintiff the de. 
claration prayed for iu the plaint. Against 
this decision the defendant has preferred 
an appeal to this Court. The learned 
counsel for the appellant contended that 
the rule of English Law to the effect 
that whatever is aflixed to the land be- 
comes a part thereof has no applicability 
in India, and that in view of the finding 
of fact given by the learned District 
Judge the respondent’s suit ought to have 
been dismissed. Reference was made in 
this connection to 26 Bom. 1 (l), 21 All. 
496 (2), and a large number of other rul- 
ings which it is unnecessary to quote. It 
is well settled that the above mentioned 
principle of English Law has no applica- 
bility in India in view of the provisions 
of Ss. 51. 63 and 108, T. P. Act. 

The Calcutta ruling, 33 Cal. 1119 (3), 
relied upon by the learned District Judge, 
is of no assistance in the present case. 
That ruling concerns a joint Hindu 
family which was governed by the Daya- 
bhaga school, and it was held therein 

1 Secy, of State v. Charlesworth Pilling A 
Co., (1902) 2G Bom 1=28 I A 121 (P C). 

2. Beni Ram v. Kuadan Lai, (1899) 21 All 49G 
=2GIA58 (PC). 

3. Dharam Das v. Amulya Dhan, (1906) 33 Cal 
1119=3 0 L J G16=10 OWN 768. 
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that if a member of the family throws 
his own property into the common holch 
potch he cannot thereafter claim the 
property to be his own exclasively The 
learned District Judge has given no find 
log on the question of possession. It ig* 
however, clear from the judgment of the 
trial Court that the appellant has been 
in possession of the bouses and the 
garden for about 30 years. It is further 
clear from the findings of the lower apJ 
pellate Court that the entire expenses 
with respect to the houses and the garden' 
were borne by the appellant. In vie?r 
of these findings we are of the opinion' 
that the respondent’s suit was rightly 
dismissed by the trial Court. We, there.; 
fore, accept this appeal, set aside the 
judgment and the decree of the lower 
appellate Court and restore that of the 
trial Court dismissing the suit. The res. 
pondent will pay the costs of the appeU 
lant throughout. 


r.m./r.k. 


Appeal accepted. 
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Bhide, J. 

Gopal Singh — Defendant — Appellant. 

V. 

Rao Baldev Singh — Plaintiff and otheri 
— Defendants — Respondents. 

Second Appeal No. 1307 of 1935, Re- 
sided on 11th December 1935, from order 
sf Dist. Judge, Ambala, D/- 2Dd July 
1935. 

(a) Lii Pendens— Sale during proceeding* 
for ejeclmenl— Doctrine of lie pendeni ap- 
pliee— Involuntary eale makee no diflercnea 

Where during tho pendency ol the ’ 

ings for ejectment the sale takes plsc^ 
principle of lis pendens, laid down in h. oa. 
r. P. Act. will apply to it. It does not m»W«r 
whether the sale was voluntary or not: 

Lah 10 and 171, Bel. on. t? “3 w ^ 

(b) Punjab Tenancy Act (16 of 1887). S. <7 
:h)-Suit for ejectment of occupancy len»n 

ihoutd be tried by revenue Court^Sui 

hy civil Courts without prejudicing the p« 
ties— Decree should be registered as that 

a Collector. _ , , - «oU , 

Under S. 77 (b). Punjab Tenancy ® 

to dispossess a transferee of tnl 

tenancy is cognizable by a ro;o'iue Coart. 

where asnit has been tb* 

jood faith by the civil Courts, and none 
parties has been prejudiced, the decree 
>e registered as decrees p 514 0 D 

M G. Sud for Nanak Chand and 

^anak Chand— lor Appellant. 

Shamair Chand and Qabtil Chand 

Respondents. 
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Judgment — The material facts giving 
rise to this second appeal are as follows: 

The plaintiff Gao Baldev Singh was the 
landlord of the 25 bigbas 8 biswas of the 
Ian j in suit, while Bakbtwar Singh, defen- 
dant 2, was its occupancy tenant. The 
plaintiff obtained a decree for Bs. 12.12.0 
on account of arrears of rent for 16 bigbas 
15 biswas out of this land on lOtb March 
1932. This decree remained unsatisled. 
Plaintiff applied for ejectment of Bakhta, 
war Singh on 22nd December 1933 and 
the Beveoue Officer passed an order 
of ejectment on 10th February 1934. In 
the meantime one Alakh Bam, who had 
obtained a decree against Bakbtawar 
Singb, got the whole of the occupancy 
land attached in execution of bis decree 
on 6th March 1933 and the land was 
sold to Gopal Singh, defendant 1, by pub. 
lie auction on 11th January 1934. The 
sale was confirmed on 26bh February 
1934. No notice as regards the sale of 
the occupancy rights was given to the 
plaintiff landlord as required by S. 55, 
Punjab Tenancy Act. On 10th December 
1934 the plaintiff instituted the present 
suit for possession of the whole occupancy 
holding, against Gopal Singh and Bakhta 
war Smgh. The trial Court dismissed 
the suit, but on appeal the learned Dis. 
tnet Judge granted a decree for posses- 
Sion 10 respect of 16 bigbas 15 biswas of 
laud, from which Bakhtawar Singh had 
been ordered by the Revenue Officer to 
be ejected and a declaratory decree in 
respect of the remaining land to the 
effect that the sale thereof in favour of 
Gopal Singh will not affect plaintiff’s 
nghis. The plaintiff was granted a mere 
declaration because the land was in pos. 
session of certain mortgagees and plaintiff 

to present possession. 
From this decision Gopal Singh has pre. 
i6rred a socood appeal. 

The main contentions put forward in 
this appeal are: (l) that Gopal Singh 
bad become an occupancy tenant of the 
land m dispute by auction sale before the 
order of ejectment {of which he was 
given notice) was passed against Bakhta- 
war Singh and hence that order was of 
no effect as against him; (9) the sale in 
° appellant oonld only be 

Ss fin according 

could 

not be attacked in the present suit. As 


Gopal Singh on 11th January 1934, but 
before that sale the plaintiff had 
already applied to the Berenue Officer on 
22nd December 1933 for ejectment of 
Bakhtawar Singb owing to his failure to 
satisfy the decree for arrears of rent. It 
was during the pendency of these pro- 
ceedings for ejectment that the sale in 
favour of the appellant took place, and 
hence it seems to me that the princi- 
ple of lis pendens laid down in S. -^2, 
T. P. Act, will apply to it. The sale was 
not a voluntary one, hut this does not 
seem to make any difference: see 1933 
Lah 10 (i) and 1933 Lah 17i (21. The 
learned counsel for the appellant merely 
urged that attachment bad taken place 
before the application for ej-ctment 
was made to the Revenue Offioer, but 
this seams immaterial, as the attach, 
meat did not create any rights and 
could not affect the order of ejectment 
By virtue of S 57. Punjab Tenancy Act! 
also the sale to Gopal Singh was subject 
to all the liabilities of Bakhtawar Singh. 
It 13 true that no notice was given to 
Gopal Singh during the ejectment pro- 
ceedinga, but it does nob appear that any 
such notice was legally necessary It 
must be noted that the sate in favour of 
theappellanbhad nob even been confirmed 
on that date. If be wanted to protect 
his interests in anticipation of the con 
firmation of the sale, he should have paid 
Singh"®*’’® through Bakhtawar 

The fact that no notice of the sale in 

nSff” ® appellant was given to 
plaintiff as required by S. 55. Punjab 

Tenancy Act, was not dispnbed. But it 

was urged that the plaintiff could only 

challenge the validity of the sale hi 

^ revenae 

Court a^coo,a.og o S. 60. Punjab Tenancy 
Act. The question of jnrisdiotion was 
however not raised in the Courts below 

?8uUtod?J’'^*' Tenancy Aot! 

asuittodispossesaatransferee of an ooou. 

panoy tenancy is cognizable by a revenue 

suit\as been 

hftlnl ?®T / by ‘be Court 

below and I do not see that either party 

has been prejudieed. I therelore aooeM 

the appeal only to the oatent of direetino 
Mdor S, 100, Pn„i,|, 

»>=»'> 1 0 

2. Gulam Mahomed V. Saasar Ohaad icsti 
Lah 171=U1 I G 448=34 P L R 681 . 
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jthe decrees of the learned Sub-Jadge and 
'District Judge be registered as decrees of 
Assistant Collector, 1st grade, and the 
Collector respectively. In other respects 
the appeal is dismissed. The parties 
will bear their own costs in this Court. 

B.D./r.K. Appeal partly accepted. 
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Addison and Abdul R.\shid, JJ. 
Kanhaya Lai — Defendant — Appellant. 

V. 

(Firm) Devi Dayal-Brij Lai — Plaintiffs 
and others — Defendants — Respondents. 

First Appeal No. 536 of 1935, Decided 
on 3rd December 1935, from decree of 
Senior Sub-Judge. First Class, Sargodba, 
D/. 14tb December 1934. 

(a) Hindu Law — Joint family — Ancestral 
business — Business not heritable asset — It is 
not ancestral business— Contractual part- 
nership may be joint family property — Such 
partnership will not be governed by Hindu 
law but by provisions of Contract Act. 

Coparcenary, with all its incidents, is a crea- 
tion of Hindu la?, and if a business is not a 
heritable asset, it cannot be regarded as the 
ancestral business of the joint Hindu family. A 
contractual partnership may be joint Hindu 
family property, but such partnership will not 
be governed by the provisions of Hindu law 
relating to coparcenary property. It is possible 
for an uncle and a nephew to possess joint 
family property by throwing all their property 
into a common fund but it is not possible for 
an uncle and nephew to start business Jointly 
and togive toit the character of an ancestral 
joint Hindu family business by their own act. 
Such business would merely be a contractual 
partnership and could bo governed by the pro- 
visions of the Contract Act. 

[P 517 C 1,2 ; P 618 C l] 

lb) Hindu Law— Joint family — Presump- 
tion of jointness — Presumption varies in 
each cose — It becomes weaker and weaker 
as one goes away from founder of family. 

The strength of presumption that a Hindu 
joint family continues to be joint varies in each 
case. The presumption is stronger in the case 
of brothers, than in the case of cousins and the 
farther one goes from the founder of the 
family the presumption becomes weaker and 
weaker. In case of second and third cousins, 
the presumption of jointness practically dis- 
appears: 1929 PCS. Foil. [P 517 C 2] 

(c) Partnership— Firm is not person— One 
firm cannot become partner in another firm. 

A partnership firm is not a person, but is 
merely a collective name of the individuals 
who are members of the partnership, and as 
such one firm cannot become partner in another 
firm ; 1995 Lah 89C. Be/. [P 518 C 2) 

(d) Hindu Law— Joint family— Managing 
member entering into partnership 


with son 


Stranger-Other members of family a, uai| 
do not become partners but only ihoie 
enter into partnership— Partnership i. 
governed by Contrect Act. 

Where a managing member of a joint familv 
enters into a partnership with a stranger the 
other members of the family do not ipso-'lacto 
become partners in the business so as to clothe 
them with all the tights and obligations of a 
partner, as defined by the Contract Act. In snch 
a case the family, as a unit, does not become a 
partner, but only such of its members ag, In 
fact, enter into a contractual relation with the 
stranger: Such a partnership will be governed 
by the Contract Act : 1934 P C 192, Pojf. 

[P 519 02) 

(e) Limitation Act (1908), Art. 106— Part- 
nership dissolved by death of partner— Suit 
against son for debts due from deceased 
partner is governed by Art. 106. 

Where a partnership is dissolved on the death 
of a partner, and it is sought to make the eons 
of the partner liable for debts doe from him as 
a member of the partnership, a suit for recovery 
of the debts is governed by Art. 106, LimitatioD 
Act, and must be instituted within three years 
of the death of the partner. [P 519 0 2] 

J. G. Sethi and M. L. Sethi— lot Appel, 
lant. 

Mehr Chand Mahajan, J. L. Kapur, 
Qabul Chand, Shamair Chand, Achhru 
Ram, Amar Nath Chona and Bam Lai 
Anand I — for Respondents. 

Judgment. — The following pedigree, 
table will be belpfnl in understanding 
the facts of this case ; 

(See page 515) 

This appeal has arisen out of a suit for 
recovery of Rs- 6,628-1-0 instituted by 
the firm Devi Dayal Brij Lai, carrying 
on business at Sargodba, against the firm 
Ram Narain-Ladha Ram. Ladba Bam 
as well as all the descendants of Bam 
Kishen were impleaded as defendants on 
the ground that the firm Ram Narain- 
Ladha Ram situated at Sargodba vrasa 
branch of the joint Hindu family firm 
Ram Kishen-Ladha Ram carrying on 
business at Tankiwala. One Narsingb 
Das, who was admittedly a stranger to 
this family, was impleaded as defendant 
10 as be was a partner in the firm 
Narain-Ladha Ram. The case of the 
plaintiffs was that Ladha Ram, deien- 
daub 1. and Ram Kishen. father of defen- 
dant 2 and grand-father of defendants 3 
to 9, were members of a joint Him 
family, that this family had an 

business at Takianwala which was starts 

by Rattan Chand and ^^an Chand, 
after the death of Rattan Chand ^ 

Ram Kishen took his place and tha 
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the bnsiness has coDtinued ap to the 
present day as an ancestral business of 
the joint Hindu family of Naman Ram. 
The plaintifif firm started dealings with 
Ram Narain.Ladba Ram in the year 
1921 through Narsingh Das who was one 
of the partners of the latter firm. The 
last balance was executed by Narsingh 
Das on behalf of the firm Bam.Narain 
Ladba Bam on 4th October 1930 for 
Rs. 6,544-10-6. Two transactions took 
place after the execution of the balance 
and the amount due to the plaintifif on 
19th May 1933 was Rs. 4,943-1-0, on 
account of principal, and Bs. 1,685, on 
account of interest. A decree for Rupees 
6,628-1-0 was therefore claimed against 
the defendant firm, as well as against 
Ladba Bam, all the descendants of Bam- 
Eishan and Narsingh Das. 

Narsingh Das, defendant 10. confessed 
judgment, and Ladha Bam, defendant 1 
did not attend, and proceedings were ex 
parte against him. Pran Nath and Hans 
Baj, the sons of Bam Narain, pleaded 
that though their father Bam Narain was 
a partner in the firm Ram Narain.Ladba 
Bam, it was not a joint family business 
but a oontraotual partnership, that the 
partnership dissolved on the death of 
their father, and that as they had not 
joined the partnership they were not 
liable. They also pleaded that the suit 
was barred by limitation as it was 
brought more than three years after the 
death of their father. Ram-Narain. 
Kanhaya Lai and the sons of Har Bhag- 
wan pleaded that the business at Tanki- 
wala was not a joint Hindu family busi- 
ness but a contractual partnership. The 
partners in the TankiwalafirmwereEam- 
Eiahen and Ladba Ram in equal shares. 


It was further pleaded that the’firmRam- 
Narain-Ladba Bam at Sargodha was a 
separate concern altogether and bad no 
connexion with the Tankiwala firm though 
the firm at Tankiwala bad lent money to 
Bam Narain.Ladba Ram, that in 1922 
the SODS of Ram Eishen had efifeoted a 
partition amongst themselves, and it was 
agreed that the debts due to the Tanki- 
wala firm by the firm Ram Narain-Ladha 
Ram of Sargodha were to be discharged 
by Ram Narain alone who was separate 
from his brothers Kanhaya Lai and Har 
Bhagwan. Kanhaya Lai and Har Bhag- 
wan remained partners along with Ladha 
Ram in the Tankiwala firm, the name of 
which was changed to Kanhaya Lal- 
Ladha Ram. It was stated by Kanhaya 
Lai and the sons of Har Bhagwan that 
they were never partners in the firm Ram 
Narain-Ladha Ram, and that they are 
therefore not liable for the debt incurred 
by that firm. 

The trial Court held that the firm Ram 
Kishen-Ladha Ram, the name of which 
was later on changed to Kanhaya Lai- 
Ladba Ram,. was not a joint Hindu family 
ancestral business, but that it was a con- 
traotual partnership. It was further 
found by the trial Court that the Sar- 
godha firm was a branch of the Tanki. 
wala firm, that there had been a separa- 
tion of the joint Hindu family in 1922 
and that thereafter the Sargodha firm* 
consisted only of three partners, na- 
™®Iyi Ram Narain, Ladha Bam and 
Narsingh Das. It was also held that 
Kanhaya Lai had joined this firm after 
tbe death of Ram Narain. On these 
nndingB the trial Court awarded the 
plaintiffs a decree for Rs. 6,828-1.0 with 
costs against the firm Ram Narain Ladha 
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Ram and against Ladha Ham. defendant 1, were taken and the joint familv 
Kanhaya Lal. defendant 2. and Narsingb was not discontinued. As soon 
Das defendant 10. Against tliis decision father died, his son or sons began takin! 
of the trial Court the plaintiffs have pre. part in the business at Tankiwala. 3 . A 

ferred an appeal to this Court and the fireat deal of property was purchased with 

sole prayer in this appeal is that the the funds of the Tankiwala shop and 
plaintiffs’ suit should be decreed against this property continues to be joint up to 
all the defendants Kanhaya Lal. defend- now. 4. Mortgagee rights were acquired 
ant 2. has also preferred an appeal on the in the name of different members of the 
ground that he is no way responsible for family and all these rights have been 
the liabilities of the firm Ram Narain- shown in the books of the firm asihe 
Ladha Ram and that the suitshould have property of the firm. 5. The income of 
been dismissed as against him. Both the entire immoveable property belong, 
these appeals can be conveniently dis. ing to this family was credited towards 
posed of by one judgment. It would bo the funds of the shop in the accounts, 
convenient in this judgment to designate 6. A joint khata of the branch of Rattan 
the firm Ram Narain-Ladba Ram as the Chand had been maintained in tbe books 
Sargodba firm and thefirms Ram Kishon- of the firm up to date and the different 
Ladha Ram and Kanhaya Lal.Ladba sums of money sent by Har Bhagwan and 
Ram as the Tankiwala firm. Ram Sarup to Tankiwala were credited 

It was contended by Mr. Sethi on in tbe khata of Rattan Chand. 7. Tbe 
behalf of the plaintiffs that Rattan Chand income of tbe entire property belonging 
and Ehnn - Chand were members of a to the family of Naman Ram as well as 
joint Hindu family as was clear from tbe the firms at Tankiwala and Sargodba 
fact that one and a half kanals of agri- was jointly assessed to income, tax. 
cultural laud was jointly owned by them. Thelearned counsel cootendedthatmost 


As these two persons were carrying on 
money-lending business, one-and.a half 
kanals of land must be held to be the 
property of the joint firm. On tho death 
of Rattan Chand the firm Khan Chand- 
Rattan Chand at Tankiwala was named 
Ram Eishen-Kban Chand, Ram Kisben 
being the only son of Rattan Chand. 
^'ben Khan Chand died the business 
came to be known as Amir Chand-Ram 
Eishen, Amir Chand haviog taken tbe 
place of bis father Khan Chand. On tbe 
death of Amir Chand, Ladha Ram suc- 
ceeded and the firm was known as Ram 
Kishen-Ladha Ram and, on the death 
of Ram Eishen in the year 1914, the firm 
was named Kanhaya Lal-Ladba Ram. It 
was maintained by the learned counsel 
that the firm alluded to above continued 
to carry on business at Tankiwala and 
that there was a presumption, therefore, 
that the Tankiwala firm was tbe ances- 
tral business of all the descendants of 
Naman Ram. The learned counsel also 
contended that tbe following facts clearly 
establish the ancestral nature of the 
business at Tankiwala; 

1. Ladha Ram had admitted in his 
statement, dated 25th July 1934, that 
Rattan Chand and Gainda Ram were real 
brothers and that they were joint. 2. At 
the deaths of Rattan Chand, Khan Chand, 
Amir Chand and Ram Eishen no accounts 


of the facts alluded to above bad been 
established on the present record from 
tbe statement of KaohayaLal himself and 
that tbe conclusion was, therefore, irre. 
sisiible, that all tbe defendants bad been 
carrying on a joint family business which 
had descended from Naman Ram. It was 


irged that tbe Sargodba firm was opened 
n tlie year 1911 with tbe funds of the 
?aokiwala firm and that the Tankiwala 
irm owned three-foortbs share in the 
largodha firm and that one. fourth share 
fas allotted to Narsingb Das, defendant 
0, as be was managing the Sargodjw 
irm on behalf of tbe other partners. On 
lehalf of the defendants it was contended 
bat the mere fact that Rattan 
nd Khan Chand owned one and a bait 
lanals of agricultural land jointly did no 
how that they were members of a jom 
lindu family firm. It was open to tne 

incle and tbe nephew to acquire proper^ 

oiotly or to carry on business joint ^ 
Che business started by the uncle an 
lephew, however, would merely o 
iontractual partnership and . 

ioverned by the provisions of 
Contract Act. By starting a ** la 
ointly the uncle and the "OP^aw conia 
>ot convert a contractual par . 
oto a joint Hindu family 
1689 by their own act. Befere 
le made in this oonneotion to para. ^ 
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of MuIIa's Hindu Law which runs as 
follows: 

In Hindu Law a business is a distinci Beri* 
table asset. Where a Hindu dies leaTiug a 
business, it descends like other heritable pro- 
perty to his heirs. If be dies leaving male 
issue, it descends to them. In the bands of 
tbo male issue it becomes joint family busioess, 
and the firm which consists of the male issue 
becomes a joint family firm. The joint owner- 
ship so created between the male issue is not 
an ordinary partnership arising out of a con- 
tract, but a family partnership created by the 
operation of law. Therefore, tbo rights and 
liabilities of the coparceners constitutiog the 
family firm are not to be determined by tx* 
elusive referouce to the provisions of the Indian 
Contract Act, 1872. relating to the partnerships, 
but must be considered also with regard to the 
general rules of Hindu Law which regulate the 
transactions of joint families. 

In the present case the firm at 
Tankiwala could not be regarded as a 
heritable asset which had descended 
to Battan Cband and Khan Cbaad 
from the common ancestor Naman 
Bam. There is no evidence to the 
effect that Naman Bam owood any pro* 
perty and though it is stated by Ladha 
Bam that Battan Cband and Gainda 
Bam were joint it is nowhere asserted 
that at that time they were carrying on 
any business. The first indication of the 
fact that some members of this family 
wore carrying on any business is provided 
by the fact that Rattan Cband and Khan 
Cband owned 1 ^ kanals of agricultural 
land jointly and that they were carrying 
on moDeylending business. In those cir- 
oumstancea, it cannot be held that the 
firm at Tankiwala was a heritable asset 
which descended to the branches of Ram 
Kishen and Ladha Ram from Naman- 
Bam. 

The raling-121 I C 431 (l)— relied 
upon by Mr. Sethi on behalf of the plain- 
tiffs merely lays down that among 
Hindus, in the absence of any olear and 
cogent evidence of partition, the pre. 
sumption is that an.unole and his nephew 
are joint. This ruling merely deals with 
immoveable property held by an uncle 
and a nephew jointly and the question of 
ancestral business of a joint Hindu 
feroily has not been considered in ttia 
roling. Coparcenary, with all its inoi- 
cents, is a creation of Hindu law and if a 
businees is not a heritable asset des- 
cended from the common ancestor it can 
not be regarded as the ancestral business 
of a Hindu joint f amily. The following 

1. Phnllo V. Indar, (1980) 12l I 0 481. ’ 


observatioD8 from a judgmeot of tbair 
Lordships of the Privy Council, reported 
in 49 Cal 560 (2), may be reproduced in 


extensor 

The distiDCtioD between an ancestral business 
and one started like the present after tbo 
death of tbo aacestor as a source of partaersbip 
relations is patent. In the ooo case, these 
relations result by operation of law from a sue- 
cession on the death of an ancestor to au establi- 
shed business, with its benefits and its obliga- 
tions 111 the other they rest ultimately on 
contractual arrangement between tbo parties. 

A contractual partnership may be joint 
Hindu family property^ but such partner- 
ship will not be governed by the provi- 
sions of Hindu law relating to copar- 
cenary property. It is possible for an 
uncle and a nephew to possess joint 
family property by throwing all their pro- 
perty into the common fund, but it is 
not possible for an uncle and a nephew to 
start business jointly and then give to it 
the character of an ancestral joint Hindu 
family hnsiness. The Sargodha firm was 
started in 1911. Admittedly, a stranger 
was made one of the partners in this firm. 
The debts which form the basis of the 
present suit were contracted by the Sar- 
godba firm between the years 1922 and 
1930. During that period Ladha Ram and 
Bam Naraio are alleged to have been 
carrying on the Sargodha firm on behalf 
of the Tankiwala firm. We have therefore 
to see whether the two branobes of the 


family of Naman Ram wore joint bet- 
ween 1922 and 1930, or whether a dis- 
ruption bad taken place before 1924. It 
was held in 53 Bom 213 (8), by their 
Lordships of the Privy Council that : 

The strength of the presumption that a 
Hindu joint family continues to be joint neces- 
sarily varies in each case. The presumption 
18 Stronger in the case of brothers than in the 
case of cousiQs, and the further one coos from 
the founder of the family the presumption be- 
comes weaker and weaker. 

There is therefore no presumption that 
Ram Narain, *Har Bbsgwan and Kanhaya 
Lai on the one side, and Ladha Ram on 
the other, were joint in the year 1922. 
In the case of second or third cousins, 
the presumption of jointness practically 
disappears* There is nothing to prevent 
brothers and cousins joining in a con- 
traotual partnership and if they do soi 
the firm will be governed b y the provi- 

2. &nyasi Oharan v. Kriahnadhan Banerjee, 
1022 P O 237=67 10 m=49 1 A 108=49 
Oal 560 (P 0). 

8. Yallapya Bamappa v. Tipanna, 1929 P 0 8=s 
114 I 0 18—66 I A 13=88 Bom 318 (P 0). 
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isions of the Contract Act and will not be 
'subject to the provisions of Hindu law. 

A general partition of the family was 
reported to the Patwari by Ladha Bam 
on 16th June 1927, and a mutation was 
entered in his name of a certain area at 
village Mango Kalan. Kanhaya Lal has 
also deposed that there was a partition 
of different properties in the year 1922. 
This evidence has been accepted by the 
trial Court and we see no reason to reject 
the statement of Kanhaya Lal as untrue. 
The entries in the bahis regarding the 
tambols also provide a strong indication 
of the fact that the two branches of this 
family had separated before the year 
1922. In fact, the tambol entries seem to 
show that hrst of all there was a separa- 
tion between Bam Kishen on the one side 
and Ladha Bam on the other, and some 
years later, there was a separation bet- 
ween the descendants of Bam Kishen, 
namely Earn Narain, Har Bhagwan and 
Kanhaya Lal inter se. The fact that the 
Tankiwala firm had been making pay. 
ments on behalf of the sons of Bam 
Narain .and Har Bhagwan or receiving 
deposits from them even after the year 
1922 does not show that there had been 
no separation between the two branches 
of the family. These entries are explain- 
able on the gronnd that the Tankiwala 
firm and the Sargodba firm bad been act- 
ing as bankers of each other, and after 
receiving money from third parties had 
been crediting it to the person or the 
firm concerned. 

As far as joint assessment of income, 
tax is concerned, the amount of tax paid 
on behalf of the Sargodba firm has been 
debited to the account of the Sargodba 
firm in the bahis of the Tankiwala firm. 
The indications of jointness relied upon 
by Mr. Sethi on behalf of the plaintiffs 
are, therefore, consistent with jointness 
as well as separation. We are therefore 
of the opinion that the lower Conrt was 
correct in holding that the Tankiwala 
firm is not a joint Hindu family concern 
and that there had been a disruption of 
the joint Hindu family before 1924. The 
next question for consideration is, whe- 
ther the Sargodba firm was a branch of 
the Tankiwala firm or whether it was an 
independent business started by Bam 
Narain Ladha Bam and Narsingh Das. 
Beliance was placed on behalf of the 
plaintiffs on an entry in the surb bahi of 
the Tankiwala firm marked as Ex. D.57. 
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This entry shows that Es. 7,000 
advanced to Ladha Bam and E^NMain 
for starting the Sargodba firm. The con 
eluding words of the entry are ; 

Three shares belong to the firm Bhal Bam 
Kishen Ladha Ram Chichras at Tankiwala and 
the fourth share in profits and losses U Biren 
to KarsiDgh Das Gorowara. ® 

It was urged by Mr. Sethi that this 
entry conclusively showed that it was 
the firm at Tankiwala that started the 
Sargodba firm and allowed Natsinghdas 
one-fourth share in this new firm. It was 
maintained that the joint Hindu family 
business at Tankiwala, or all the living 
members of the family of Naman Bam, 
became partners in the Sargodba firm 
in virtue of their ownership of the 
Tankiwala firm. In our opinion, the 
entries in the bahi do not necessarily 
lead to this conclusion. The opening 
words of the entry show that fis. 7,000 
were debited to Ladha Bam and Bam 
Narain and not to the Sargodba firm. 
Moreover, we find in the khata bahi that 
this sum of Bs. 7,000 was lent to Bam 
Narain and Ladha Bam for the purposes 
of the Sargodba firm, and it was debited 
to the account of these two individuals. 
Bam Kishen, the father of Bam Narain, 
was alive in 1911, and this amount of 
Bs. 7,000 is not debited to Bam Kishen. 
It appears, therefore, that this money 
was advanced to Bam Narain and Ladha 
Bam by the Tankiwala firm as a loan. 
It is well.settled that a firm oanDotj 
become a partner in another firm. In 
1935 Lah 896 (4), it was held that apart- 
nsrsbip firm is not a psrson but is msrslyj 
a coilsctivo namd for the individuals wbo 
are members of the partnership and aa 
such cannot be a partner in anotbw 
firm. It was also held in 1934 P 0 198 
(5)» that : . , a / 

Where a maDaglng member of a jomt 
enters into a partnership with a 
other membere of the family do not . 

become partners in the buaioeBs so as to cl 
them with all the rights and obUgations ot » 

partner, as defined by ^ * 

a case the family, as a unit, does not becom 

partner, but only such of its “'ti" 

fact, enter into a oontractual r«tflrned 

stranger: such a partnership will be gov 
by the Contract Act. 

In the present case a stranger 
admittedly a partner in the Sargod 
firm, and as the Tankiwala firm has — , 

4. Shiv Narain & Sons v. Oommr. of Incom* 

Tax, 1936 Lah 896=160 I 0 166. 

6. Piebappa Ohettiar v. Ohockahngam 0 

tiar, 1934 P C 192=150 I 0 802 (P C)- 
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held to be a contractaa! partaership, it 
c&DDot be said that the Taokiwala firm 
became a partner in the Sargodha firm. 
Ere. B and C, printed at p. 85 and 95 
respectively, of Vol. 3 of the paper book, 
show that there were only three partners 
of the Sargodha firm, namely Ladha 
Ram, Narsingh Das and Ram Narain. 
The statements separately show the pro- 
fit and loss account of each of the part, 
ners of the firm. On 18th November 
1922 a letter was written by the part- 
ners and the proprietors of the firm of 
Ram Narain-Ladha Ram to the Manager 
of the Punjab National Bank authorizing 
Narsingh Das as one of the partners to 
sign and negotiate hundis, bills, etc., on 
behalf of the firm. This letter is signed 
by Ladha Ram and Narain Das, and they 
are described as the partners and pro- 
prietors of the firm Ram Narain-Ladha 
Ram. Another letter of similar descrip, 
tion was written to the Manager, Punjab 
National Bank, on let July 1928, and 
therein Ram Narain, Ladha Ram, and 
Narsingh Das are desoribed as "all the 
partners and proprietors of the firm Ram 
Narain-Ladha Bam." A copy of the 
assessment order for the year 1928-29 
with respect to the Tankiwala firm shows 
that it was represented to the income- 
tax anthoritiee that the firm Ram Narain- 
Ladha Ram was a separate entity and 
that the firm had been constituted by 
means of a regular partnership deed exe- 
cnted on 2l8t January 1929. We there, 
fore hold that the Sargodha firm was an 
independent business oonoern and was 
nob a branch of the Tankiwala firm. 

The next question for consideration is 
whether Kanhaya Lai was a partner in 
the Sargodha firm. Kanhaya Lai baa 
denied on oath that he ever joined the 
Sargodha firm. Some evidence has been 
produced on behalf of the plaintiffs to 
show that Kanhaya Lai sometimes used 
bo sib at the Sargodha shop. This evi- 
dence is very vague and inconolnsive and 
does not show that Kanhaya Lai was a 
partner of the Sargodha firm. Ladha 
and Narsingh Das are trying to rope 
“**iliaya Lai and all other members 
of the family of Naman Ram as they can- 
nob escape liability themselves and it is 
0 their interest to get a decree passed 
against all the descendants of Naman 
«m. The lettera addressed by Ladha 
and Narsingh Das to the Manager 
of the Punjab National Bank, referred to 


above, conclusively prove that Kanhaya 
Lai was not a member of the Sargodha 
firm. In these circumstances, it appears 
to us to be unnecessary to deal with the 
oral evidence relating to the participa- 
tion of Kanhaya Lai in the management 
of the Sargodha firm. Suffice it to say 
that there is not a single satisfactory 
witness on whom reliance may be placed 
for the purpose of bolding that Kanhaya 
Lai was a partner in the Sargodha firm. 
Ram Narain was a partner in the Sar- 
godha firm till bis death on 7th February 
1930. On his death the partnership dis- 
solved, and in order to make bis sons 
liable for the debts due from Ram Narain 
as a member of the partnership, a suit 
ought to have been instituted within 
three years of the death of Ram Narain. 
The trial Court is, therefore, right in 
bolding that the present suit against 
Pran Nath and Hans Raj is barred under' 
Art. 106, Lim. Act. 

As it has been held that the Sargodha 
firm was not a branch of the Tankiwala 
firm and that Ram Narain, Ladha Ram 
and Narsingh Das were the only partners 
in the Sargodha firm, no liability attaches 
to the sons of Har Bhagwao so far as 
the debts of the Sargodha firm are con- 
cerned. On the findings given above, no 
other question arises in the present ap- 
peal. For the reasons given above we 
dismiss the plaintiffs' appeal (Civil Ap- 
peal 536 of 1935) with costs in favour of 
defendants 3 to 8. We accept the appeal 
of Kanhaya Lai (Civil Appeal 206 of 
1935), set aside the judgment and decree 
of the trial Court, so far as he is con- 
cerned, and dismiss the plaintiffs' suit as 
against him. As between the plaintiffs 
and Kanhaya Lai the parties will bear 
their own costs throughout. 

R.U./B.E. Order accordingly. 
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Jai Lal, J. 

Rafwoiond—Petitioner. 

v. 

Sam Saran Das and offtcrs^Deoree- 
holders— Opposite Parties. 

Civil Revn. No. 420 of 1935, Decided 
on lObh December 1935, from order of 
Senior Sub.Judge Delhi, D/. 7th May 

{•) Rateable .^utribulion — Two poriont 
noving decre«$ ogoinst tame man atlaehing 
•ame property in different Courte— Execu- 
tion proceedingt transferred to tame Court 
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—One can claim rakeable distribution in the 
assets realized by other. 

A bad obtaiued a deoree aj^aiost X in the 
Court ol Subordinate Judge. 2nd cla^s. B had 
obtained a decree against -Y in tbe Court of 
Subordinate Jodce, 1st class. Both had attach- 
ed the same property in execution in the res- 
pective Courts. A got his execution proceed* 
ing transferred to the Court of 1st class where 
B*s execution was proceeding. The property 
was sold in execution of B's decree and A 
claimed rateable distribution : 

i/efd: that by virtue of S. C3 read with S. 73, 
Civil P. C., A, us soon as his proceedings were 
transferred, w.as entitled to claim sharo in the 
assets realised in that Court in the execution 
of B 5 decree, without any further application 
for execuiionin such Court: 1^33 Mad 627; 
1933 All 663; 1935 Bom 176 and 1934 Cal 569, 
^ [P 521 C 1] 

{b} Execution— Abatement— O. 22, Rr. 3, 
4 and 6 ore not applicable to execution pro* 
ceedings, 

/'s 10 the abatemeut of an execution applica- 
tion, it is clear from 0. 22, R. 12 that the pro- 
visions of Rr. 3. 4 and 8 of 0. 22 do not apply 
to proceedings in execution of a decree. 

CP 521 Cl) 

Bhagivat Dayal — for Petitioner. 

Nawal Kishore and Fakir Qhand Milal 
— for Opposite Parties. 

Order. Tbe petitioner Balmokand 
had a decree for money against Pandit 
Kesbo Natb. This decree was passed by 
a Subordinate Judge of the second class. 
Tbe respondents Ram Saran Das and 
others also bad obtained a personal decree 
against tbe same judgment.debtor, but in 
tbe Court of the Sub. Judge first class. 
Both tbe decree-holders attached tbe 
same bouse in execution of their respec. 
tive decrees and in tbe Courts which bad 
passed them. It is not, however, known 
which of tbe. attachments took place Srst, 
but this question is immaterial for tbe 
purposes of tbe present case. Tbe peti- 
tioner then applied to tbe Sub. Judge, 
second class, to transfer tbe execution 
proceedings to tbe Sub-Judge, brst class, 
as tbe property had been attached by the 
latter in the respondents' decree as well. 
This application was apparently made 
under S. 63, Civil P. C. The property 
was ultimately sold by tbe Sub-Judge, 
first class, who held that the entire sale 
proceeds should go to tbe respondenta and 
that the petitioner was not entitled to a 
rateable share because be bad not got 
bis decree transferred to bis Court; pre- 
sumably be meant under S. 39, Civil P. 0., 
and bad not made an application for exe. 
outioD in tbe prescribed form in bis 
Court. Another ground was that when 
tbe execution proceedings were pending 
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in his Court the iudfimenfc v , 

Nath had died audit was only the 

tutiop of his legal representatives and the 
petitioner had not done so. It appears 
however that the petitioner did make an 
application to bring on the record the 
legal representatives of the judgment- 
debtor but not the right persons. 

On this petition it is urged that bv 
virtue of S. G3 read with S. 73, Civil P, C 
no fresh application for execution was 
necessary to be made to the Sub.Judge 
first class; and secondly, that the law re' 
lating to abatement of suits in the absence 
of substitution of legal representatives 
does not apply to proceedings in exeou- 
tion of decrees. In my opinion both 
these contentions have force. The learned 
Subordinate Judge has relied upon 1928 
Mad 496 (l). in support of his views, but 
the later judgment of the Madras High 
Court in 1933 Mad 6a7 (2) has taken the 
opposite view and the Allahabad High 
Court in 55 All 622 (3). the Bombay 
High Court in 59 Bom 310 (4) and tbe 
Calcutta High Court in 61 Cal 240 (5), 
have expressed tbe opinion that, in cir- 
cumstances as in this case, no fresh ap- 
plication for execution or even for grant 
of a rateable share is necessary to be 
made in the Court in which the assets 
are held. S. 63 provides that where pro- 
perty not in tbe custody of any Court is 
under attachment in execution of decrees 
of more Courts than one, tbe Court which 
shall receive or realize such property, and 
shall determine any claim thereto and 
aoy objectioD to tbe attachment thereof, 
shall be the Court of highest grade, or 
where there is no difference in grade bet- 
ween such Courts, the Court under whose 
deoree tbe property was first attached. 
It is clear that in the present case tbe 
Court of tbe Sub- Judge, first class, was tbe 
proper Court to deal with matters men- 
tioned in S. 63; and t he cases cited above 

1. NaDjuoda ChoUSar v. Nalla Kamppan 
ChoUiar, 1928 Mad 496=109 I C 404=65 51 
L J 120. 

2. Ademma v. Veokata Subbayya, 1983 M»“ 
627=144 I 0 923=50 5Iad 092=65 MLJ 
137. 

3. Sarjoo Ram Saha v. Partap Naraio, 1935 
All 663=146 I C 575=55 All 622=1933 A L 
J 921 

4. Dhlrandra Roy Krishna Rao v. Vitbbadra^ 

pa. 1935 Bom 176=159 I 0 605=69 Boa 
310=37 Bom L E 78. .... 

5. Gourgopal De v. Kamalkalika Dutta, 

Oal 659=162 I 0 69=61 Cal 240. 
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je question of rateable distri. 
issets is a matter which falls 
section. As soon as the pro* 
atiog to the execution of the 
a petitioner were transferred 
Judge, second class, to the 
first; class, the petitioner be. 
ed to a rateable share in the 
•ed by the Sab.Judgo, first 

• 

abatement of the application, 
om O. 22, R. 12 that the pro- 
Xr. 3, 4 and 8 of 0. 22 do not 
proceedings in execution of 
^ hold, therefore, that the peti- 
entitled to a rateable share in 
vfesent case and the order of the Sub- 
>age, first class, was clearly wrong. I set 
it aside and send tbe case back to the 
learned Judge with directions to distribute 
the assets between tbe two decree^bolders 
rateably. The petitioner will have bis 
costs of these proceedings against the 
respondents. 

I3.D./R.K. Order set aside. 
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Addison and Abdul Rashid, JJ. 
iSttnio Banking and Industrial Co. 

Ha. Decree, holder— Petitioner. 

y 

Vittu Mal Hardial and others— 

ment. debtors and others — Opposite 
parties. 

1934, Decided 
on 16th January 1936. from order of 
Sub-Jadge. let Class. Lahore. D/. let 
November 1933. 

Civil P, C. (1908), S US and O. 21. R 52 
Cu.tody Court ha. juri.dktion to decide 
que.tioD of priority-No revision lie. oven if 
deci.ion i. erronoou. in law e.peci.lly where 
•SBneved party h«. remedy of .uil ^ 

Where the castody Court decided that certain 
fion ^ entitled to any priority, no rev” 

Sion is competent even if the decision is 

custody Court has 
question. Purthor 
JS remedy to file a recnlar suit • 

19 I7al286r l65om677; IdlTOal IS and l9S0.Bom 

.Badn D(w— for , Petitioner. 

J^ishori Lai— lot Opposite Parties. 

in fl 7 partners 

1 sti’t f“v instituted 

Law hk K partnership 

against hiB brothers Khusbal Chand and 

Dharam Pal and his mother Mt Sharn 
Oingh, Subordinate Judge, Ist Class, 


Lahore, passed a final decree dissolving 
tbe partnership. It was stated in the 
decree sheet that the plaintiH' Karam 
Chand is given a decree for Rs. 2-3.081-2 li 
and costs against Khusbal Chand, and 
that a sum of Rs. 41,487-0-3 is also 
recoverable by Dharam Pal, defendaot, 
from Khusbal Chand. Tbe Receiver Lala 
Bari Chand was directed to pay annas 4 
in the rupee to all the creditors of tbe 
firm and tbe balance was to be deposited 
by the receiver in Court, and was pay- 
able from time to time to the creditors 
of the firm pro rata. In pursuance 
of tbe decree notices were sent to all tho 
creditors. Co 26bh April 1933 an appli- 
cation was presented by the Simla Bank- 
ing and Industrial Company Limited in 
the Court of Sardar Harnam Singh, 
stating that tbe applicant bad obtained 
a decree against tbe firm Dittu Mal 
Hardial for about Re. 10,000, that the 
applicant’s decree was being executed in 
the Court of the Seoior Subordinate 
Judge at Lahore, that tbe money belong- 
ing to the firm Dittu Mal Hardial in tbo 
hands of Lala Hari Chand, receiver, had 
been attached by the order of the Senior 
Subordinate Judge dated 26th September 
1928, aud that tbe applicant was there- 
fore entitled to priority over tbe other 
attaching creditors who had got the 
amounts of their decrees attached after 
the attachment in the execution of the 
decree of tbe applicant. 

It was prayed that the Court may be 
pleased to suspend the distribution of the 
assets of tbe firm Dittu Mal Hardial 
and that the decretal amount due to the* 
applicant may be paid before the dues of 
all other creditors whose attachments 
were later m dale or who had not effect- 
ed any attachments at all. This aDiiU 
cation was dismissed by the learned 
Subordinate Judge on the ground that 
tbe award of a decree or the effeotine of 
an attachment did not place tbe deoreo- 
holder on any better footing than the 
other creditors of the firm whose debts 
bad been ascertained. Against that deoi- 
Sion the decree, holder, the Simla Bank, 
mg and Industrial Co. Ltd., has preferred 
he present petition for revision to this 
uourt. It was oonterdod by Mr. Badri 
Das on behalf of the petitioner that as 
funds belonging to the firm Dittu Mal 
Hardial in the bands of tbe receiver had 
been attached by the order of the Senior 
aubordmate Judge, dated 26th Septem 
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ber 1928, at the instance of the petitioner, 
the petitioner was entitled to priority over 
all other creditors. Reliance was placed in 
this connesion on a Single Bench ruling 
of the Bombay High Court, reported as 
106 I C 113 (l), where it was held that 
it bad been the practice of the Bombay 
High Court on the original side to make 
a charging order whenever execution was 
sought against assets in the hands of a 
receiver appointed by the Court in a 
partnership action. The petitioner ob- 
taining such a charging order was en- 
titled to rank in priority to all other 
creditors who had not obtained charging 
orders or who were not otherwise attach- 
ing creditors. 

I 

The learned counsel also relied on 44 
Mad 100 (2), and contended that where 
property in the hands of the custody Court 
is the subject of several attachments in 
execution of several decrees, the custody 
Court must award priority to the first 
attaching creditor in point of time. If 
the other decree. holders want to share 
in the rateable distribution, they must 
apply in time to the attaching Court. It 
was urged that the power conferred on 
the custody Court by the proviso to 
0. 21. E. 52, Civil P. C., to determine 
claims to priority etc., did not entitle the 
custody Court itself to distribute the 
assets rateably among the attaching 
decree-holders. According to the learned 
counsel any attachment order issued 
under the provisions of the Civil Proce- 
dure Code bad the same effect as a cbarg- 
ing order and such an order took effect 
from the date of the making of the 
application for execution or at the latest 
from the date when the attaching Court 
issued the order for the attachment of 
the property lying in the custody Court. 
On behalf of the respondent it was con- 
tended that all the creditors of the firm 
Dittu Mai Hardial were entitled to pro 
rata distribution and that the attaching 
creditors were not entitled to any priority. 
Reliance was placed in this connexion on 
16 Bom 577 (3), where it was held that 
where a fund, such as the assets of a 
partnership, is in the hands of the Court 


through its officer, the receiver, one out 
of the whole body of the creditors 
against the fond will not be allowed to 
gain priority over the remainder by the 
expedient of attaching the moneys in the 
hands of the receiver. Such an attach, 
ment is an interference with the Court's 
possession through its officer, the receiver, 
and may not therefore be made without 
the Court's leave being first obtained, 
which will not be granted except on such 
terms as will ensure equality between 
the creditors. 


In 44 Cal 1072 (4), it was held that 
where a fund in Court has been attached 
by several creditors of the judgment- 
debtor, none of the attaching creditors 
is entitled to preferential treatment by 
reason of the priority of his attachment, 
as the attachments create no charge or 
lien upon the fund, so long as the fund is 
in the custody of the Court. In 54 Bom 
667 (5), the Full Bench ruling of the 
Madras High Court, reported as 44 Mad 
100 (2), was fully discussed and it was 
pointed out that in the Madras case the 
Court was dealing with money standing 
to the credit of a minor in an original 
side suit, that the money there belonged 
to the minor absolutely subject to his 
attaining the age of 21, and there was no 
question of the Court administering the 
fund or of the appointment of a receiver 
or anything of that nature. The Madras 
case is therefore not of any great assis- 
tance in the present case. 0. 21, E. 
Civil P. C., lays down that where the 
property to be attached is in the 
of any Court, the attachment ^ 

made by a notice to such Court, proyiow 
that any question of title or prion y 

arising between the decree-bolder ana 

any other person not being the ja 8* 
ment.debtor, claiming to be interes^ 
in such property by virtue of 
ment, attachment or otherwise, sba 
determined by such Court. eg 

to us that the provisions of U. , 

are applicable to the present case, on 

it is unnecessary to give f .jjIqh 
opinion on this point, as this P 
must be dismissed on another gro 


1. Kesserbai v. Kaku Vallabdas Raoji, 1927 

Bom 394=106 I C 113=29 Bom L R 665. 

2. Vlsvauadhan Chetti v. Arunachalam Chetti, 

19 21 Mad 218=60 I C 802=44 Mad 100 

8. J^^han v. Ali Mahomed Hajl Umer, (1892) 
1 6 Bom 677. 


hakur Das Motl Lai v. 

1917 Cal 13=41 I 0 516=25 0 L J 595'=' 
3 W N 867=44 Cal 1072. ^ Co., 

mkhiabal v. Vadllal Mf** 

L930 Bom 461=127 I 0 481=64 Bom oo 

i2 Bom li B S50. 
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The CQstody Coart having decided 
that the petitioner is not entitled to 
priority by virtue of his attachment, it 
is open to the petitioner to file a regular 
suit to establish his priority, vide 19 Cal 
266 (6). Before the petitioner can sue- 
ceed in this Court it must be held that 
the custody Court has exercised jurisdic- 
tion not vested in it by law, or has failed 
to exercise jurisdiction so vested, or has 
acted in the exercise of its jurisdiction 
illegally or with material irregularity. 
In our opinion no question of juriediotion 
or of the illegal or improper exercise of 
jurisdiction arises in the present petition. 
The most that can be said on behalf of 
the petitioner is that the decision of the 
custody Court is erroneous in law. It is 
apparent that no revision can be enter- 
tained by this Court under S. 115, Civil 
P. C., simply because the judgment of 
ithe lower Court is erroneous on a ques- 
tion of law. The custody Court bad 
jurisdiction to decide the question of 
priority, and whether the decision is right 
or wrong, it cannot be said that the lower 
iCourt bad acted with material irregu- 
larity in the exercise of jurisdiction. For 
the reasons given above, we dismiss this 
petition for revision but leave the parties 
to bear their own costs in this Court. 

E,S./b.K. Petition dismissed. 

6. ^kcQ Singh v. Sbeocam Singh, (1892) 19 
GaI 386. 
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Agha Haidar, J. 

Kalyan Petitioner. 

V. 

K. S. Verma— Decree-holder— Auo 
tion.purcbaser and others— Judgment- 
debtors— Opposite Parties. 

656 of 1935. Decided 

on 26th Febrnary 1936. from decision of 
Bub.Judge, Ist Class. Eohtak, D/. 22nd 
June 1934. 

Rule., Vol. 1. Ch. U L. 

J?!®® between the parties or otherwise^ 
framed by the Lahore Hieh 
pourt In Vol. 1 , Oh. I2-L. para. 20. the at?,.. 

return hie commleaion The 

[P 6Si 0 1) 


Fikar Chand Mital — for Petitioner. 
Krishna Swarup — for Opposite Parties. 

Order. — This application in revision 
raises a novel question. The opposite 
party obtained a money decree and in 
execution of the same put certain pro- 
petty to sale. He himself purchased the 
property for a sum of Rs. 6,300. After- 
wards a declaratory suit was brought by 
one Mt. Punni claiming the property as 
her own under the provisions of O. 21, 
B. 63, Civil P. C. The suit was compro- 
mised on 16th October 1933. As a result 
of that compromise the auction-purcha- 
ser, who was a party to Mt. Punni’s suit, 
made au application, dated the Idth De- 
cember 1933, in which he stated that be 
had obtained a sum of Es. 4,000 from the 
judgment-debtor in full satisfaction of 
bis debt and that the property which 
had been attached and put to sale may 
be released from the consequences of 
attachment and sale, since he had admit- 
ted the olaim for a declaration brought 
by Mt. Punni. This application seams 
to have been dismissed for default and 
the parties have been unable to invite 
my attention to any order of the Court 
either granting or rejecting this applica- 
tion on merits. When the sale took place 
the auctioneer was paid a sum of Rupees 
256-8-0 as his commission by the decree- 
holder. The decree-holder has now made 
an application for the refund of the com- 
mission paid to the auctioneer on the 
pound that in consequence of the decree 
based upon compromise, the sale had 
been set aside. The auctioneer has con- 
tended that no refund should be allowed 
ipsmuoh as the decree was the result of 
the compromise and the sale had been 
set aside otherwise than on account of 
irregularity m publishing and conduct, 
mg the sale or for defect in the judgment- 
debtors title. Under the Rules and 
Orders of this Court, Vol. 1 , Ch. 12-L, 

framed^^' ^o*lowing rule has been 

auctioneers will not be entitled to 
is condootlng a sale which 

7 expeosos actual- 

decree-holder if no deposit for the 

There is no formal order setting aside 
the sale or refusing to set aside the sale 
in pursuance of the application made by 
the deoree-holder auction-purchaser on 
15th December 1933, but the position 
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seems to have been accepted by the auc- 
tioneer's learned counsel in this Court 
that the sale must be taken to have been 
set aside. The Court below on a con- 
structioD of this rule has held that the 
decree, holder was entitled to get the re- 
fund. The auctioneer has come up to 
this Court in revision. It is argued on 
bis behalf that the intention of the rule 
quoted above was to cover cases which 
fell under O. 21, Rr. 89, 90 and 91, Civil 
|P. C., and that if parties long after the 
sale had taken place chose to settle their 
differences and give up their right under 
.the sale the auctioneer should not be 
|uiade to refund the commission. The 
irule framed by this Court, however, does 
not make any such exception. Person- 
jally I feel inclined to the view that the 
rule as framed was contemplating the set- 
ting aside of a sale under any of the pro 
visions of the Code noted above; but the 


is made may institute a suit to establish "lU 

right which he claims to the propertv ih i' 

u ttiese word? do not 

that the plaincifi has to establish his o?q«“ 
shjp of the property in dispuie. All that U 
IS required to do is to establish ‘The riX 
which he claims to the properly in dUpow’’ 
If the suit h.-is been instituted by the decree- 
holder, against whom an order has been passed 
under R. 60 releasing the property frotnatia-h- 
ment, the right which be claims in ihe soil’ i, 
the right lo have the property attached in 
oxecuiioD of the decree against bis judgment- 
debtor. If. on the other hand, the plaiullff U 
the objector, who has been unsnccesstol in the 
objection proceedings before the executing 
Court, the right which he cJaime io the suit is 
the right to have the property in dispute re- 
leased from attacbmentp it not being the pro* 
perty of the judgment-debtor. It will be seen, 
that in either case it is not necessary for (he 
pUmtifI to establish his own '*title" in ihe 
property in question, but what he has to es- 
tablish is, in the first case, the claim (o hare 
the property attached, and in the other to bare 
it released from attachment: it Cal 67i and S 
CLJ 381, Foil. 527 C 1] 


laogua^^d used iu tbe rule is clear aod 
does not make aoy distiuctioQ, so long as 
^tbe sale is set aside. Tbe case is a hard 
0 D 6 , but tbe rule as it stands is qu|te 
clear and there is no justihcation in 
readiug iuto it auy qualifying words or 
expressions. After all, this is an applica. 
tioQ iu revisioQ uoder S. llo, Civil P. C., 
and I do not tbiuk that I can interfere 


(b) Civil P. C. (1908). O. 21. R. 63-Per 
son getting declaration for release of goods 
from attachment Suit for damages for 
wrongful attachment Plaintiff need not 
show mala fide of defendant in resisting lush 
suit — Goods sold under Court's order— Dif- 
ference in price due to fall of seUiog rate 
can be claimed by way of damage — * ducb 
person also need not prove his ownership to 
property in dispute— -Poiieioton is good at 
against wrong doer. 


with tbe order of tbe Court below even 
assuming tbat it is based upon an errou* 
eous interoretatioD of tbe rule. Tbe ap- 
plication is dismissed, but under the cir- 
cumstances I make no order as to costs. 

B d./b.k. Application dismissed. 
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Tek Cuand and Dalip Singh, JJ. 

Jawahar Mai — Defendant — Appellant. 

V. 

Punjab Notional Dank, Lid. Sargodha 
Plaintiff aud others — Defendants — Res- 
pondonts. 

First Appeal No. 1386 of 1931, Decided 
on 3rd January 1936, from the decree of 
Sub. Judge, 1st Class, Sargodha, D- 30tb 
July 1931. 

^ (a) Civil P. C. (1908). O. 21, R. 63—De- 
ciaratory suit'-Rigbt claimed in property in 
dispute and not title thereto is to be estab* 
lished — Suit by decree-holder claiming 
right to attach property — Suit by objector 
claiming release from attachment— In either 
case title to property in dispute is not to be 
proved, 

Rule 63 lays down that where a claim or an 
objection ie preferred under the preceding 
roles of 0. 21 the party against whom an order 


A person, whose goods have been attached, 
and who in a claim suit under 0. 21, R. 68 has 
SQCceeded in getting a declaratiou that tbe 
goois be released from attachment, in order U 
entitle him to ihe full indemnity for the 
wrongful attacbmaut, is not bound to 
and prove that tbe defendant bad resisted bis 
objection maliciously or without probable cause. 
If the goods bad been sold under the Courts 
order, the diflerence in the market valae o 
goods at the time of their attachment aw 
their price when they were sold, the 
price having fallen intermediately, mus 
added lo the damages. Such person 
prove bis ownership to tbe properly. 1 
sufficient if be proves that such property 
in his custody because possesslon^js a w 7 
good as asainst the wrongdoer j 

[P C). Foil: In re S!? 

Tef/ries v. G. IF. By. Co.. 25 L J 

7 ft. - 

Achhru Ram and Bhagwai Daya* 

'or Appellant. ^ 

Badri Das and S. L. 

Respondent (Plaintiff). 

Tek Chand, J.— This juagmont wiU 
iispose of Civil Appeal No. 1386 o 
ind Civil Appeal No. 1786 of 19^- 
vhich arise out of two soits ^ 

lame parties and relating to tn 
TansactioD. 
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Oa lltb December 1929, Jawahar 
Mal, defendant 1, obtained a money^de- 
cree against Tara Cband, defendant 2, 
and in esecation of that decree 167 bales 
of pressed cotton and 32 boras of loose 
cotton lying in the premises of a factory, 
known as Jawahar Mal Tara Chand Fac- 
tory at Sargodba, were attached on 20th 
December 1929, The Punjab National 
Bank (plaiotitf) objected that the afore- 
said bales and boras of cotton were not 
the property of the judgment-debtor 
Tara Chand, bub belonged to Jawanda 
Mal, defendant 3, who bad hypothecated 
them, along with other goods, to the 
Bank, and, therefore, they were not 
liable to attachment in esecution of the 
decree against Tara Chand, The execat- 
ing Court dismissed the objection witb« 
out going into the merits, as the Bank 
bad failed to prodnco certain docnments 
on the date 6xed. 

On 28th April 1930 the Bank institute 
od a suit under O. 21. R. 63. Civil P. C.. 
for a declaration to the effect that 167 
bales of cotton and 35 boras of loose 
cotton were not liable to attaobment and 
sale in execution of the decree obtained 
by Jawahar Mal against Tara Chand. It 
is DOW admitted that the number of 
boras of loose cotton attached was 82 and 
nob 35, as stated in the plaint, and the 
Bank has limited this part of its claim 
to 32. 

Jawahar Mal resisted the suit allegiog 
that the attached cotton belonged to 
lara Ohand. During the pendency of 
this suit, the bales and the boras were 
sold by the Official Receiver under orders 
of the Court and Be, 7.777.15-0 realized 
and kept in deposit for payment to the 
successful party in the suit. 

On 4th December 1930 the Bank in- 
Muatsd aaother suit for rerorery „( 
M. 14/ll.lO.y as damages oaused by the 
alleged wrongful attachment and sale of 
the aforesaid goods. 

The trial Judge decreed both suits and 

two appeals: 

UJ Civil Appeal 1386 of 1931 against the 

granting the plaintiff 

?qJ}‘ 63, and (2) Civil Appeal 1786 of 

12 711 To the decree for Rupees 
i^,/U.10.9 passed m favour of the Bank 

against Jawahar Mal iu the suit for da. 

*^® to deal 

first with the declaratory suit. 

■ft 18 clear from the evidence that 


Jawanda Mal took on lease a factory, 
known as Ganesb Cotton Factory, Sar- 
godba, from its owner Rai Bahadur Kidar 
Nath for (be cotton season 1928.29 (No- 
vember 1928 to October 192 0, uod on 
27th November 1928 he executed a '*cash 
credit bond'* in favour of the Punjab 
National Bank whereby the Bank per- 
mitted him to draw up to a limit of 
Rs. 1.40,000 on the security of the ^‘stock 
of kapas aod cotton seeds stored and to 
be stored in the Ganesb Cotton Factory's 
godown in the control and possession of 
the Bank through its godown-keeper. It 
isalsoin evidence that the Bank appoint- 
ed a godown-keeper, who took over 
charge of the stock in the godown, and 
submitted daily returns of the quantity 
in band and its approximate value to the 
local branch of the Bank, as well as the 
Head Office at Lahore. On the expiry 
of Jawanda Mai's lease of the Ganesb 
Cotton Factory, the proprietor, Eai 
Bahadur Kidar Nath, leased it to Sardar 
Harbel Singh (P. W. 13} for the season 
1929-30. Harbel Singh required the 
godowDS for his own use, and asked 
Jawanda Mal and the Bank to remove 
Jawanda Mal s cotton, which was lying 
in one of the godowns, to some other 
place Accordingly Jawanda Mal arranged 
to take on hire a godown in another 
laclory. known as “Jawahar Mal Tara 
Chand Factory,'* which was situate close 
by and was not working at the time. 
The case for the Bank is that on 28th 
November 1929 the cotton in dispute. 
1 . 6. the 167 pressed bales and 32 boras 
were removed from the Ganesh Cotton 
Factory to the godown in Jawahar Mal 
Tara Chand Factory, that the looks of 
the Bank were placed thereon, and the 

pdown-keeper remained in control as 
before. 

Jawahar Mal denied these allegatious. 
and averred that the bales and boras 
belonged to Tara Ohand. The trial Court 
found for the Bank on this point. Before 
us Mr. Aohhru Ram for the appellant 
pas assailed this ending, bub after hear- 
log him at length and examining the 
record, I have no doubt that bis oonten- 
tion 18 without force. The evidence on 
tbe point appears to me to be oonolusive 
m favour of the Bank. The factum of 
the removal of the bales and loose cotton 
18 proved by Harbel Singh (P. W. 18). 
the lessee of the Ganesh Ootbon Factory, 
who IS an entirely disinterested witness 
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by Gobind Mal (P. W. 3) and Muhammad 
Ismail (P. W. 4) who carted the bales, 
and by the Bank Manager. Shivan Ditta 
Mal (P. W. lo). This oral testimony is 
supported by the bahis of Muhammad 
Ismail and other documents duly proved 
at the trial. Ex. P. 14-A is the report of 
the Local Manager of the Bank to the 
Head Office at Lahore, definitely stating 
that 167 bales of cotton bad been removed 
from Jawanda Mai’s Factory to Jawahar 
Mal-Tara Chand Factory. Then there 
is the correspondence between the Bank 
and the local agent of the New India 
Insurance Company Limited, and the 
correspondence between the latter and 
the Head Office of the Insurance Com- 
pany at Calcutta in respect of the insu- 
rance of these bales of cotton. The 
cotton was already insured when it was 
stored in the "Ganesh Cotton Factory,” 
but on its removal to “Jawahar Mal- 
Tara Chand’s Factory” it became neoes- 
sary to renew the policy in order to 
cover the risk at the premises of the 
latter factory. The local Bank Manager 
moved the insurance agent to have this 
done, and on the latter’s report the Head 
Office of the Insurance Company agreed 
to cover the risk on payment of addi- 
tional premium, which was duly done by 
the Bank. 

At the time of the attachment it was 
found that every one of the 167 bales 
attached bore the mark “P. 62,” which 
has been proved to bo the mark affixed 
on bales pressed in the Ganesh Cotton 
Factory. As already stated, the factory 
was worked by Jawanda Mal at the time. 
Out of these 167 bales, 72 bales bad affixed 
on them the ‘Eaj’ brand which, according 
to the evidence, was the brand of the 
cotton belonging to Jawanda Mal. The 
contesting defendant led no evidence to 
rebut this overwhelming testimony. I, 
therefore hold, in agreement with the 
lower Court, that it has been established 
that 167 bales and 32 boras of loose 
cotton in dispute were removed from the 
Ganesh Cotton Factory to Jawahar Mal- 
Tara Chand Factory on 28th November 
1929, and that they were in possession of 
the Bank at the time of their attach, 
ment in execution of the decree obtained 
by Jawahar Mal against Tara Chand. 
Mr. Achhrn Earn, however, contends 
that the Bank has failed to prove that 
all the 167 bales belonged to Jawanda 
Mal. He points out, that, though this 
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was alleged in the plaint-it was admittA,! 
on behalf of the plaintiff in the coui^ 
of the trial that 42 bales of white cotton 
and 29 bales of yellow cotton {or ?1 
bales in all) belonged to Jawanda Mal 
and that it was alleged that 82 bales of 
white cotton were the property of 
Messrs. Amir Chand-Makhan Mal who 
had pawned them with Jawanda Mal, 
and the remaining 14 bales belonged to 
Lorind Chand-Lachbman Das who had 
got them pressed in Jawahar Mai's factory 
and had left them with him for safe 
custody. He urges that the finding of 
the lower Court, upholding the allied 
pawn of 82 bales, was not supported by 
evidence. It was further stated that the 
alleged pawner, Amir Chand, was the 
sister’s husband of Tara Chand, and that 
Lorind Chand was his friend' and that 
these persons were acting benami for 
Tara Chand. He further argued that, 
even on the finding of the Court below, 
Jawanda Mai’s title being proved in 71 
bales only, he could get the declaration 
asked for in respect of these bales alone 
and that the suit qua the rest should 
have been dismissed. On the question 
of fact I agree with the learned counsel 
that the Bank has failed to establish that 
the 82 bales , belonging to Makhan Mal- 
Amir Chand had been pawned with Ja- 
wanda Mal. Mr. Badri Das has referred us 
to the evidence bearing on the point, but 
this evidence is of the vaguest possible 
kind, and the extracts from the account of 
Makhan Mal-Amir Chand with Jawanda 
Mal, which have been placed on the 
record, do not establish the existence of 
a pawn. At the same time there is no 
proof whatever that Amir Chand and 
Lorind Chand were holding these balw 
benami for Tara Chand. The defendant- 
appellant has entirely failed to pwve 
that Tara Chand had any title m tbew 

96 bales and this was ultimately adnuttea 

by Mr. Achhru Ram. The position, 
therefore, is that Tara Chanda tm 
has not been established 5 Jawanda ^ 
has been proved to be the bailee 0 
82 bales belonging to Makhan Mal-Aunr 
Chand and U bales belonging t 
Lorind Chand-Lachhman Das, 
had delivered possession of tnese 
bales, along with 71 bales and 
of his own, to the plaintiff . “"g njj’B 
placed them in charge of ^b® ^ 
godown-keeper. 

that on this finding the plaintiff i 
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to get a declaration tinder O. 21, B. 63 
in respect ol 71 bales and 32 boras only, 
and not in respect of the remaining 96 
bales which Jawanda Mal had no right to 
hypothecate with the Bank. 

Bale 63 lays down that where a claim 
lor an objection is preferred (under the 
preceding rules of that O. 2l) the party 
against whom an order is made may 
institute a salt to establish “the right 
which he claims to the property in dis- 
pute.” Obviously these words do not 
mean that the plaintiff baa to establish 
his ownership of the property in dis- 
^pute. All that he is required to do is 
jto establish ‘the right which he claims 
to the property in dispute". Now 
what is the right which the plaintiff 
in such a suit claims to the property in 
^dispute? It is clear that if the suit has 
been instituted by the decree-holder, 
against whom an order has been passed 
under B. 60 releasing the property from 
attachment, the right which he claims in 
the suit is the right to have the property 
attached in execution of the decree 
against bis judgment-debtor. If, on the 
other band, the plaintiff is the objector, 
who has been unsuccessful in the objec- 
tion proceedings before the executing 
Court, the right which he claims in the 
suit is the right to have the property in 
[dispute released from attachment, it not 
being the property of the judgment-deb- 
tor. Itwill beseen in either case tbatit is 
not necessary for the plaintiff to establish 
ms own title” in the property in ques- 
tion, but what he has to establish is. in 
the first oasO| the claim to have the pro- 
perty attached, and in the other, to have 
It released from attachment. In this 
connexion reference may be made to 15 
Oal 674 (1), at p. 679, where the oorres- 
pon Jng provision (S. 283) in the Code of 

.coQBidMafcion, and it was 
held that the suit referred to in that sec, 
tioQ was a suit 

to sstabljBh the right which is claimed to the 

that is to saj, the right which 
is claimed i& those prooeedioss 

property attaoh- 

«ght to baye it raloasod (rom attachment. The 
section arc not ‘the tight to the 
proper y meaning the title to the property but 

*0 the prooitty 

means *the right which is 
claimed in that proceeding in resnect of tha 

the right to have it released 


Irom attachment. That it is so is ciear, we 
tbiok, from the fact that the decrccbolder has 
no right or title in the property attached, and 
could not sue to establish any such right. What 
he claims and what be may sue to establish is 
the right to have the property declared to be 
liable to attachment and sale in execution of bis 
decree. 

The same view was taken by another 
Bench of the Calcutta Court in 3 C L J 
381 (2), at p. 383. I would, therefore, 
repel the contention that it was neces- 
sary for the plaintiff Bank in this case to 
establish either that all the bales in ques- 
tion belonged to Jawanda Mal or that he 
had the right to pawn them with the 
Bank. There is no question, that on the 
evidence the Bank has succeeded in 
proving that it was in possession of the 
entire quantity of cotton in dispute, and 
that it was taken from its possession by 
the bailiff, who attached it in execution 
of the decree obtained by Jawahar Mal 
against Tara Chand. It has also been 
established that these bales and boras 
had been "stored” in the godown of Ja- 
wanda Mal Factory and as such were 
covered by the "cash credit agreement", 
executed by Jawanda Mal in favour of 
the Bank. It has further been proved 
that the goods did not belong to the judg- 
ment-debtor, Tara Chand. There is also 
the significant oiroumstanoe that both 
Amir Chand and Lorind Chand, when 
examined in the case, did not raise any 
objection to the Bank’s right to have 
their bales released from attachment. On 
these facts there is no doubt that Jawa- 
har Mal had no right to attach these 
goods in execution of his decree against 
Tara Chand. They were wrongly seized 
from the possession of the Bank on the 
erroneous assumption that they were 
Tara Chand’s property and the Bank has 
Mtabhshed the right which it claimed 
to the property in dispute”, i. e. the right 
to have it released from abtaohment in 
the aforesaid decree. I, therefore, hold 
that this suit was rightly decreed and 
that the defendant’s appeal must fail. I 

M dismiss Civil Appeal 

No. 1386 of 1931 with costs. Coming now 

loSf • Appeal No. 1786 of 

laif in the suit for damages for wrong- 
ful, attachment of the cotton in questioa 
1. e. 167 bales of pressed cotton and 32' 
boras of loose cotton, the relevant facta 
are that after the attachment the goods 


1. Eedai Nath y. Bakhal Das. (1888)16 Oal 074.' ^ “®o L J SY”** ^*'‘*‘* <1906) 
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were handed over to the Official Receiver 
of Sargodha, and under orders of the 
Court were sold by him by public auc- 
tion- After defraying the expenses of the 
auction a sum of Es 7,777.15-0 was real- 
ised, which was eventually paid to the 
plaintiff Bank After deducting this 
amount the Bank brought a suit for re- 
covery of Rs. 12.711-10-9 as damages, he- 
ing tlie difference between the market 
price on the date of attachment and the 
price realized, and interest thereon cal- 
cuiated as follows : 

Cost of goods according to the Rs. 
market rate prevailing on 
20th December 1929 ... 18,976-2-3 

Interest on the above sum, at 
8 1/4 per cent per annum, 
with monthly rests from the 
date of attachment to the 
date of institution of suit... 1,438-7-6 
Insurance fee ••• 75.0.0 
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they were sold, the selling price havinBl 
fallen intermediately, must be added to 
the damages. Mr. Achbru Ram urged 
however, that in the case before ns such' 
damages could be granted only in respect 
of the quantity of cotton which bad beeu 
proved to be the property of Jawauda 
Mal. namely 42 bales of white cotton 
and 29 bales of yellow cotton, and that 
no damages could be claimed or granted 
on the 82 bales of Makbao Mal-Amit 
Chand and 14 bales of Loriud Chand. 
Laobhman Das, in regard to which 
Jawanda Mal or the Bank has not been 
damnitied, neither of them being the 
owner, but merely a gratuitous bailee 
thereof The learned cooosel further 
contended that the trial Judge bad not 
calculated the rate correctly, and that 
DO interest on damages should have been 
allowed. 

After hearing counsel at length, I have 
no hesitation in overruling the first con- 


Total. ... 20,439-9-9 
Less amount realised from the 

Official Receiver ••• 7.777.15-0 

Balance sued for ...12,711-10-9 

In the Court below the defendant 
Jawahar Mal had pleaded that a suit 
for damages on the facts alleged in the 
plaint was not maintainable, as it bad 
Dot been alleged or proved that the 
defendant in having the goods attached 
had acted in had faith or maliciously, 
but his counsel Mr Aobhru Bam admit- 
ted before us that there was no force in 
this plea. This matter is concluded by 
the decision of their Lordships of the 
Privy Council in 17 Cal 436 (3) It was 
held there that a person, whose goods 
have been attached, and who in a claim 
suit under S. 283 of the Code of 1882 
(0.21, R 63 of the Code of 1908) has 
succeeded in getting a declaration that 
the goods be released from attachment, 
can maintain a suit for damages for 
wrongful attachment, and in order to 
entitle him to the full indemnity for 
the wrongful attachment, he is not bound 
to allege and prove that the defendant 
bad resisted his objection maliciously or 
■without probable cause. It was further 
ruled that, if the goods bad been sold 
under the Court’s order, the difference in 
tbemarket value of the goods at the time 
of thei r attachment and their price when 

S. KiBBorimohon RoJ Ha«ukh Da^ (1890) 
17 Cal 436=17 I A 17=6 Sac 472 (PC). 


tentioD. Granting that Jawanda Mal 
was the gratuitous bailee of 96 bales on 
behalf of Makhan Mal- Amir Chand and 
Lorind ChaoJ-Lacbhman Das respec- 
tively, and that the Bank, being in posses- 
sion on behalf of Jawanda Mal, had no 
higher title in these hales than Jawanda 
Mal himself, the bank is entitled to re. 
cover damages for their wrongful seizure 
from its possession and the measure 01 
damages is the full value of the goods. In 
England the leading case on the subject is 
1902 P 42 (4). where (at pages 54 65). aft« 
a r 6 vi 0 w of the authorities, the 
of the Rolls, Sir Charles Collins, held 
that the principle was well established 
that "possession is good against a wrong- 
doer, and that the latter cannot set up 

the jus tertii unless he claims * ' 

and that "this principle applied in s • 

tions of trover and trespass at the suit 0 

a possessor". This conclusion is basM 

00 the fundamental rule that as be 

possessor and a wrongdoer 

the presumpiion of law i®- . .ug persoD 

Campbell in 26 L J Q B 107 (8). the perso^ 

who has possession has /n possessed 

case ho says the law is that a person p 

of goods as his one who takes 

against every stranger. ®n uimself is * 

them from him, having no title mm 
wrongdoer and cannot defend person, 

ing that there was title in s ^ _ , 

for against a wrongdoer poBsesslo — 


4. In re Wiokfiolda902 P 42. 35 i, J Q B 

6. Jefirica v. Q. 1 201=2 ^ ^ 

107=8 El & B1 802=4 W R 201-* 

230 . 
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Tharefor^, iiis not opatt totha defendant, being 
a wtongdoar, to inquire into the oature or limi* 
tation of the possessor's right, and unless it 
is competent for him to do so the question of 
his relation to. or iiabUity towatds> the true 
owner cannot come into the discussion at all; 
and, therefore, as between those two parties 
full damages have to bo paid without any fur- 
tber inquiry. The extent o( the liability of 
the f.nder to the true owner not being rele* 
vant to the discussion between him and the 
wrongdoer, the facts which would ascertain ic 
would not bare been admissible in eridence 
and therefore the right of the finder to recover 
full damages cannot be made to depend upon 
the extent of his liablHcy over to the true 
owner. To hold otherwise would, it seems to 
me, be in effect to permit a wrongdoer to set 
up a jus tertii under which he cannot claim. 

Ho then went on to say (p. 60) that : 

\N here the chattel has been converted or dam* 
aged it is to be deemed to be the chattel of the 
possessor and no other, and therefore its loss 
or deterioration is his loss, and to him. if he 
demands it, It must be recouped. His obliga- 
tion to account to the bailor is really not ad 
rem in the discussion. It only comes in after 
he has carried his legal position to its logical 
consequence .against a wrongdoer, and serves to 
soothe a mind disconcerted hy the notion that 
a person who is not himself the complete 
owner should be entitled to receive back the 
tuU value of the chattel converted or destroyed 
There is no inconsistency between the two 
positions ^ the one is the complement of the 
other. As between bailee and stranger posses* 
6100 gives, title that is. aot a limited interest 
but absolute and complete ownership, and he 
IS entitled to receive back a complete equivalent 
for the whole loss or deterioration of the thins 
•Itself. As between bailor and bailee the teal 
Intewsts of each must be inquired into, and. as 
the bailee has to accountfor the thing bailed 
so he must account for that which has become 
Its equivalent and now represents It. What he 
has received above his own interest, he has 
•received to the use of his bailor. 

This decisioQ was approved by their 

A n OottDoil io (1914) 

A 0197 (6) at p. 210: see also a die- 
coMion on this point in Halsbury's Laws 
of England. Edo. 2, Vol. I, p. 776 n&m 
1268, Clerk and Lindaell Lawof Torte 
Edn, 8, p. 253 and S. Ramaewamy Iyer’s 
Law of Torts . p. 159. In India the 
principle underlying this decision has 
-received statutory recognition in S 180 
Contract Act, where it is laid down that: 

wrongfully deprives the 
talleesofthe um or possession of the goods 

Sntm them any Injury, the bailee U 

^tilled to use suoh remedies as the owner 

bailment 

had been made ; and either the bailor or the 

against a third parson 
t for such deprivat ion or injury. ^ 

Eastern Oonatruotlon Oo. Ltd. v National 

1936 L/67 <b 63 


Id S. 181 it is further enacted that r 

Whatever is obtained by way of relief or com* 
pCQsation in any such suit shall, as between 
the bailor and the bailee, be dealt with accord- 
ing to their respective ititerests. 

It is thus clear that the plaintiff Bank 
has not only a locus standi to sue for 
recovery of damages for the loss caused 
io respect of the entire quantity of 
cotton in dispute, but the true measure 
of damages is the full value of the goods, 
assessed according to the market rate 
prevailing at the time of the attachment.. 

The nest question for consideration is 
whether the rate, at which damages have 
been calculated .by the lower Court is 
correct. It will be oonveuient to dis- 
cuss this part of the case separately in 
regard to the various kinds of cotton : 

(a) With regard to white pressed and 
baled cotton the plaintiff claimed, and 
the lower Court allowed, Rs. 24 per 
maund as the rate prevailing on 20th 
December 1929, which was the date of 
the attachment. The' evidence on the 
record, however, shows that this was 
the rate of a special quality of ootton, 
described as'T. Valez-.^rohy' (in Exhibit 
P. W. 2-1) which is an extract from the 
books of P. W. 2, Behari Lai. But there 
is nothing on the record to indicate that 
the cotton in question was of this quality. 
It appears from Ex. P. W. 2-1 that there 
were other qualities of cotton which 
were sold at Rs. 28 and Rs. 27-8-0 per 
maund, at Earaohi, and it is common 
ground between the parties that the 
Karachi rate is higher than the rate at 
Sargodba by Rs. 4-12-0 per maund. In 
the absence of any evidence as to the 
exact quality of the ootton in question, 
there seems no reason why the plaintiff 
Bank should be allowed a rate higher 
than the lowest prevailing in the market. 
This was Rs. 27.8.0 at Karachi, and 
therefore Rs. 22-12-0 at Sargodhs. The 
lower Court has thus allowed Rs. 1-4-0 
per maund in excess of the proper market 
rate of white pressed and baled cotton. 
Admitt^y, the weight of this ootton 
was 649 mauods. The plaintiff, there- 
fore, has been allowed Rs. 811 in excess 
on this account and the deoretal amount 
must be reduoed acoordiDgly. 

(b) The second item is of 29 bales of 
yellow ootton weighing 121 maunds and 
10 seers. The plaintiff alleged, and the 
lower Court found, that the market rate 
of this kind of ootton on the date of 
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attachmeot was Rs. 11 per caauod. At 
the auction conducted by the Official 
Receiver these bales were sold at Rs. 5 
per maund and fetched Rs. 60S. 10-9 only. 
The lower Court accordingly allowed 
the plaintiff Rs. 725 as damages on this 
account. There is, however, no satis, 
factory evidence on the record that the 
market rate of yellow pressed and baled 
cotton on or about 20th December 1929 
was Rs. 11 or thereabouts. Mr. Badri 
Das admitted that bis client had not led 
any evidence directly bearing on this 
point. He relied upon the rate men. 
tioned in the “Daily return” for 20th 
December 1929, submitted by the 
godown.keeper to the Head Office of the 
Bank showing the stock in hand on that 
date and its value. There is, however, 
no evidence that the rate given by the 
godown.keeper represented the actual 
market rate of this type of cotton at 
Sargodba on that date. It must, there- 
fore, be held that the plaintiff has failed 
to establish any damages under this head, 
and that the sum of Rs. 725 has been 
erroneously allowed by the lower Court. 

(o) The third item is of 49 maundsand 
22 seers of loose cotton, which was found 
in 32 boras. The plaintiff alleged that 
the market value of this cotton was 
Rs. 396-6-3, calculated at Rs. 8 per 
maund, which, it was alleged, was the 
rate prevailing on 20th December 1929. 
.At the auction sale these boras fetched 
Rs. 126 in all. The plaintiff accordingly 
claimed the balance, Rs. 270.6.3, and 
the lower Court has allowed this sum. 
There is, however, not a scintilla of evi- 
dence on the record to show that Rs. 8 
per maund was the market rate of this 
kind of cotton at Sargodha on the date 
of the attachment, and this is frankly 
conceded by Mr. Badri Das. 1 would 
accordingly disallow Rs. 270.6-3 which 
has been wrongly decreed under this 
head. 

The trial Judge has allowed the plain- 
tiff Bank the sum of Rs. 1,438 as interest 
on the amount of damages as assessed by 
him, calculated at 81 per cent, per annum 
with monthly rests from the date of 
attachment to the date of the institution 
of the suit. In my opinion this sum also 
was erroneously allowed. It is settled 
law that in the absence of special circum- 
stances interest cannot be allowed on 
unliquidated damages. No special cir- 
cumstances have been shown to exist in 
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the present case, which would justify . 
departure from this well established rule 
I would accordingly disallow this sum 
of Rs. 1,438. Lastly there is the item of 
Rs. 75 which the Bank had paid to the 
Insurance Co. as premium for re-insuring 
the goods on their removal from the 
Ganesh Cotton Factory” to “Jawahar 
Mal-Tara Chand’s Factory. ” This, how. 
ever, had been done long before the date 
of the attachment. As stated already, 
the measure of damages is the differeoce 
between the market rate and the price 
realised at the auction. This being so.' 
there was no justification whatever for 
making the contesting defendant Jawahar 
Mai pay the plaintiff the additional sum 
of Rs. 75. Therefore, this item also must 
be held to have been wrongly allowed. 
The total of the items held to have been 
wrongly decreed by the lower Court is as 
follows : 

Ba. a. p. 

Rxcess allowed as damages on 
649 maunds of white pressed and 
baled cotton ... ... 811 0 O’ 

Ditto on 121 maunds 10 seers of 
yellow pressed and baled cotton ... 725 0 0 

Ditto os loose cotton in boras ... 270 6 8 

Interest ... ... ... 1,438 0 0 

Insurance-fee ... . ••• 76 0 0 

Total ... 3,819 6 3 


Deducting this sum from Rupees 
12,711-10.3, decreed by the lower Court, 
the plaintiff is entitled to a decree for 
Rs. 9,392.4.0. The result, therefore, is 
that Civil Appeal No. 1786 of 1932 w 
accepted to this extent : that in lieu of 
the decree passed by the lower Court a 
decree should be passed in favour of the 
plaintiff Bank for Rs. 9.392-4.0 against 
Jawahar Mai. defendant 1, with proper- 
tionate costs in the trial Conrt, and l 
would order accordiugly. Having regard 
to all the circumstances, I would leave 
the parties to bear their own costa ot 
this appeal in this Court. 

Dalip Singh, J.— I agree. 

B.D./R.K. Order accordinglv- 


A. I. R. 1936 Lahore 530 

Agha Haidar, J. 
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3a}ipat Bai and o/Jicrs-Plaintiffs- 
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i on 6th February 1936. from d 
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Civil P. C. (1908), O. 21. R. 103— J »uc- 
cceding in gelling bis title proved as against 
C—iJ mortgagee from 0 while 0 was in 
wrongful possession— In execution of decree 
by A against C, B resisting execution — A 
bringing suit against £ under 0. 21, R. 103 
— £ not showing adverse possession for 
12 years— .4 held entitled to decree for pcs- 
session. 

A suit brought by A sgaiost £ under 0. 21. 
R. 103, was resisted by £ relying on his mort- 
gagee rights which be had obtained from one C 
who. while in wrongful possession of the pro- 
perty, had mortgaged it to £. Id a previous 
snit twtween A and C, A had obtained a decree 
against C wherein A*s title to property was 
affirmed: 

JJe/d: that A being owner and his claim 
being founded upon title, and further £ hating 
failed 10 prove bis adverse and proprietary pos- 
session for a period of more than 12 years which 
he bad pleaded, A was entitled to a decree for 
possession : 1935 Lah 475 (F £), Distinr,; 191C 
£ C 21, Bel. on. (P 532 C 1, 2] 

Achhru 2tam and Indar Dev iJua— 
for Appellant. 

Earbhajan Da$ for Amar Nath Monga 
— for Respondents. 

Judgment.— This is a defendant’s 
appeal arising out of a suit for possession 
of a shop. Both the Courts below have 
decreed the plaintiff’s claim. The defen> 
dant has come up to this Court in second 
appeal. The defendant Xsbar Das is a 
pleader. He obtained a mortgage of the 
shop in dispute from one Har Dayal who 
had acted as bis clerk for some time. The 
mortgage was a possessory one and is 
dated 4tb November 1926. On 8th May 
1930 the plaintiffs brought a suit against 
Har Dayal for possession of the shop, 
alleging that the plaintiffs bad been for- 
cibly dispossessed inasmuch as the defen- 
dant Har Dayal had broken open the 
doors and removed the locks of the shop 
in question. Har Dayal raised the plea 
that the plaintiffs had failed to prove 
their possession within 12 years prior to 
the institution of the suit and therefore 
their suit ought to be dismissed as time 
hatred. This contention found favour 
with the two Courts below and the plain- 
tiff’s suit was dismissed. The plaintiffs 
came up to this Court and a learned 
Judge held in substance that as the plain- 
tiffs had been able to prove their title, 
it was not necessary for them to prove 
that they were dispossessed or had dis- 
continued possession within 12 years of 
the suit. He accordingly remanded the 
case to the Courts below to give a fresh 
decision after making an enquiry as to 
■whether Har Dayal had succeeded in 
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proving adverse possession for more than 
12 years. On 2oth August 1932 the plain- 
tiffs’ suit was decreed. The plaintiffs 
proceeded to obtain possession in o:^ecu- 
tion of the decree which they bad obta- 
ined against Har Dayal. Thereupon the 
present defendant, Jsbar Das intervened 
and raised the objection that he was in 
possession of the shop on bis own in- 
dependent title as a mortgagee from Har 
Dayal and that the plaintiffs could not 
dispossess him. The plaintiffs were thus 
driven to bring the present suit under 
the provisions of O. 21. R. 103, Civil 
P. C., on 26tb July 1934. Both the 
Courts below have decreed the plaintiffs' 
claim. The defendant Ishar Das has come 
up to this Court in second appeal. 

Counsel for the appellant has argued 
that the case of the plaintiffs falls under 
Art. 142, Dim. Act, and that the matter 
is concluded in his favour in view of the 
recent Full Bench decision of this (3ourt, 
mentioned below. Having regard to the 
question raised by the learned counsel in 
this Court it is necessary to examine the 
pleadings in some detail. The plaintiffs 
came into Court and in the forefront of 
their plaint alleged that they were the 
owners of the shop in dispute. In para. 2 
they give the history of the previous 
litigation and as a part of that history 
they stated that, as the shop was in a 
dilapidated condition they proceeded to 
repair it and thereupon Har Dayal broke 
open the lock in an unlawful manner and 
forcibly obtained possession. 

It was further alleged that at the time 
of the institution of the previous suit the 
plaintiffs were nob aware of the mortgage 
held by the defendant and that in any 
event as Har Dayal was not the owner of 
the shop and had taken only unlawful 
possession of the same he had no right to 
mortgage it to the defendant. The rest 
of the allegations are not important for 
the purpose of the appeal and the plaint 
concludes with the ordinary prayer for 
possession. In his written statement the 
defendant— Mr. Ishar Das, pleader— did 
not admit the contents of para. 2 of the 
plaint and pleaded that Har Dayal had 
never broken the plaintiffs* look on the 
shop and that bis possession had existed 
since the time of his father for more than 
12 years, that the said Har Dayal mort- 
gaged the shop with possession to the 
defendant and that since the date of his 
mortgage the defendant has been in pos. 


ISHAB Das V. Gakpat Rai (Agha Haidar. J.) 
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Md. Akbar V. 

-session. Para. 6 of the written state, 
meat lays down quite tersely that the 
possession of the defendant and Har 
Dayal was proprietary and adverse for a 
period of more than 12 years It would 
thus appear from the trend of the plead- 
ings in the case that while the plaintiffs 
came into Court mainly on the allegation 
of their title and ownership and referred 
to the tortiods acts of Har Dayal in 
breaking the lock of the plaintiffs’ shop 
as a part of the history of the case, they 
nowhere stated that their possession had 
discontinued or they had been dispos- 
sessed by the defendant. Now the find- 
ings of the Courts below are clear and 
specific that the plaintiffs are the owners 
of the shop and that the defendant has 
failed to prove his proprietary and adverse 
possession for a period of more than 12 
years prior to the institution of the suit. 

Mr. Achhru Ram, the learned counsel 
for the defendant appellant, strongly 
relied upon the recent Full Bench deci- 
sion of this Court reported as 16 Lah 
112 (l). In that judgment the learned 
Judge who delivered the judgment of the 
Court was clearly of opinion that on a 
reading of the plaint in the case before 
him there could not be any manner of 
doubt that the plaintiff had come into 
Court on the allegation that he had been 
dispossessed. Such is not the case here. 
Even assuming for the sake of argument 
that Har Dayal had broken the locks 
eomewbero in the year 1930 and bis 
action’ was wrongful, the fact remains 
that the plaintiffs were the owners and 
prior to that date the title must be 
deemed to have been in the plaintiffs. 
In any event the mortgage in defendant's 
favour is of the year 1926. Under these 
circumstances the Full Bench decision of 
this Court has no application to the pre- 
sent case in view of the allegations con- 
tained in the pleadings of the parties. 
,Tbe findings of the Court below as al. 
Iready mentioned are that the plaintiffs 
were the owners, and that the lower Court 
was right on a consideration of the plead- 
ings that the claim of the plaintiffs was 
not based on dispossession or discontinu- 
ance of possession as required by Art. 142, 
Lim. Act. This being so we are thrown 
back upon the principle enunciated in 
the recent Privy Council decision in 39 

.Bebari Lai v. Naraln Das, 1935 Lah 475= 
167 1 0 686=16 Lah 412=37 P L R 743 
IFB). 
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Mad 617 (2). The result therefore iq 
the plaintiffs being the owners and theiti 
claim being founded upon title, and fur-! 
ther the defendant having failed to prove' 
hie adverse and proprietary possession 
for a period of more than 12 years which 
he had pleaded, the plaintiffs were enti. 
tied to a decree for possession. 

A point was raised by Mr. Achhru Ram 
on behalf of the appellant that the Court 
below has found that a sum of Rs. 100 
was spent by Ishar Das, the mortgagee, 
in executing some improvements in the 
shop. But we must remember that the 
defendant had no business whatsoever to 
spend money on other peoples' property 
on the strength of a shadowy if not 
shady transaction. Furthermore the de- 
fendant has on his own showing been in 
possession and must be taken to have 
enjoyed the usufruct of the shop for a 
certain number of years. He would be 
liable to pay mesne profits to the rightful 
owner. The eqnities of the case are 
against the defendant and, in myopinioo, 
having regard to all the facts and oiroum- 
stances the Court below was justified in 
not allowing the defendant to be reim- 
bursed for the improvements which be 
bad made in the shop. Apparently the 
whole thing was a ' deal" between the 
pleader and bis ez.clerk and is devoid of 
all merit. The appeal fails and is dis- 
missed with costs. 

b.d./b.K. Appe al dismissed. 

2 SecT. of State t. Chilli Kani Rama Rao. 
1916 P C 21=35 I C 902=43 I A 192=99 
Mad 617 (P 0). 
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Jai Lal, J. 

Muhammad Akbar and another— Ob 
jeotors — Appellants. 

V, 


Harbans Singh and others— Doot^- 
olders and another — Judgment-debtor 
-Respondents. 

Misc. First Appeal No. 1734 of 1935. 
lecided on 18bh December 1935, from 
ecree of Senior Sub^Judgej Eawalpin h 
)/. 12tb August 1935. . 

Civil P. C. (1908). S. 60, 
ulturiit— Main *ource of income P”* J 

, be agriculture-Land not 
ou.e in di.pute-Area of land M 

roved-Judgment-deblor not agriculturut. 

■ilhin the meaning of S. 60. Provi.o (c - 

The meaning of the word 
. 60. Proviso to). Civil P. C.. must be strictly 
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construed. Where it has not been established 
that the judgment'debtor's main source of 
income Is agriculture, and their land is not 
situated near the house in dispute, nor do tbe^ 
prove \vhat the area of the land owned bv them 
is, it U impossible to hold that they are agri’ 
culturists, in spite of the fact that they are 
members of an agricultural tribe within the 
meaning of S. 60. Proviso (c): 1927 Lah 810; 
1926 Mad 350 and 12 Bom 863, Bel on. 

IP 533 C 2] 

B. 1. All Khan — for AppellaDt. 

Manohar Lai — for Eespondents. 

Jai Lai, J .““In oiocatioD of a monoy 
decree agaioet the appellant their share 
in a house, wbiob is described as a serai 
and wbiob is situated in the town of 
Bawalpindi, has been attached. An ob- 
jeotioD has been raised by the appellants 
that as they ere agriculturists the house, 
or rather their share in the house, cannot, 
be attached in execution of the decree. 
They relied on S. 60, Proviso (c), which 
exempts from attachment 
houses and other buildings (with the materials 
and the sites thereof and the land immediately 
appurtenant thereto and necessary for their 
eojojment) belonging to an agriculturist and 
occupied by him. 

By yirtue of an amendment of the Civil 
Procedure Code by the Punjab Legislative 
CounoU the words ^^oconpied by him*’ 
have been substituted by the words **Dot 
let out on rent to others or left vacant for 
a period of a year or more." The Senior 
subordinate Judge has held that most of 
the rooms in the bouse in dispute 'are 
let out to tenants. He has also held that 
the appellants are not agriculturists 
wi^in the meaning of that term as used 
m Proviso (c), S. 60, Civil P. C. It has 
been established from the evidence on the 
record that the appellants own somefend, 
bat It has not been proved what the area 
of that land is. It is conceded that the 
appellantB do not cultivate the land them- 
selves but they get it cultivated by ser- 
vants. It has also been proved that they 
do contractors’ work and also that, in a 
portion of the property in dispute there 
J8 a shop which is occupied by them in 
which they sell flour and grain. The 
question is whether, under the ciroum. 
stances, the appellants can claim to be 
agrionlturists. In my opinion, not. It 

1927 Lah 810 
Ul tfaat the burden is upon the judgment, 
debtor to establish facts clearly to brine 

exemptions contained 
ig-°. th at the judgment-debtor 

100*1^0104 1927 Lfth 810= 


has to prove that be is an agriculturist 
not only in name but in the strict sense 
of the term. In 49 Mad 227 (2), a Divi. 
sioD Beocb of the Madras High Court 
held that the word agriculturist" must 
be interpreted in a strict sense, and cited 
with approval the observation of West, J. 
ID 12 Bom 363 (3) that: 

It was for agriculturists in the strictest sense 
and for an agriculturist in that sole character 
that the protection of S. 266 (c), Civil P. C., 
was intended. 

The learned Judges held that a large 
landed proprietor, even though bis sole 
iocome is from land, is not an agricuU 
turidt within the meaning of Cl. (c), S. 60, 
Civil P. C. Id the present case it has! 
not been established even that the appeUi 
lants' main sourceof income is agriculture. 
Their land is not situated near the house 
in dispute. It is situated in another 
village called Dbamial where they have 
got a residential faonse if not more house! 
than one. They have not proved what 
the area of the land owned by them is. 
Under the circumstances in my opinion 
it is impossible to bold that they are 
agriculturists, in spite of the fact as alleg- 
ed by them that they are members of an 
agricultural tribe, within the meaning 
of S. 60 (c), Civil P. C. The learned Senior 
Snbordinate Judge has reached the cor^ 
rect^conclusion and I dismiss this appeal 
witl^ bests. 

hf.D./R,K. Appeal dismissed, 

2. MutbuvcDkatarama Beddiar v. Oflicial 

Receiver, . South Arcot. 1926 Mad 850=92 

I C'898=49 Mad 227=50 M L J 90. 

JjjJQ Bbaga v. Hire Bhaiji, (1898) 12 Bom 

363. 
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Young, 0. J., Addison and Monroe, JJ. 
Ml. Niamat Coovict — Appellant. 

V. 

Emperor— Opposite Party. 

Criminal Appeal No. 964 of 1935, De- 
oid^ on 14th January 1936. from order 

Shahpur. D/- 256h July 

lySo. 

IrUl"* TrUl -Evidence -SeMlon. 

M -• . » "®* produced in kryinc 

Megiitrate ■ Court can be produced in Sea* 
■lona Court— Witneitet not exenined in try- 
Mig Megutrnte’. Court cannot be bound 
down to appear end give evidence in Seiaiona 
Court Summery of evidence propotad to be 

tendered in Semen. Court ihould be given 

to Court end eccuted before commencement 

®^*S‘J‘«*** ‘*'‘**= 16Ira/i 331=1984 iai, 667 
— 162 I C 678, Operruied. 
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The general a!Iect of a coosidaratioa of Bei'- 
tions 208 (1). 208 (3), 203. 210. 2U. 213. 216,217, 
219, 286 and 640, CrimiDal P. C. , 13 that pro- 
secution is at liberty to examine the vritnesse^ 
in the Sessions Court which it has not produced 
in the Court of the Committing ^fagistrate, 
but that only those witnesses so examined in 
the Committing hlagistrate's Court can be 
bound down to attend in the Sessfoos Court. 
The prosecution in the Sessions Court, if the 
witnesses ace not examined in the Court of the 
Committing Magistrate, has to depend upon 
such witnesses being willing to give evidence 
withont being bound down to appear, or upon 
being able to persuade the Court to act under 
S. 540 and summon such a witness. But in 
accordance with the practice of the English 
Courts a summary of the evidence proposed to 
be called by the prosecution should be given to 
the Sessions Court and the accused before the 
trial, if a witness has not been called in the 
Committing Magistrate's Court. There is no 
provision in the Procedure Code making this 
course compulsory, but in fairness to the ac- 
cused, it should be followed: 1 P i? 1839 (Cr); 
1933 All 690; 1980 Sind 99 and 1931 Bom 517. 
Bel. on: 15 Bah 331=1931 Lah 667=152 1 C 
C73, Overruled. [P 537 C 1, 2] 

B. R. Puri and Zahur.ud.Din Nagash. 
bandi — for Appellant. 

liam Lai — for the Crown. 

Judgment. — Mt. Niansatand Moham- 
mad were charged with the murder of 
one Allah Ditta in tl;e Court of the 
learned Sessions Judge of Sargodha. The 
learned Sessions Judge found both the 
accused guilty, sentenced Mt. Niamat to 
death and Mohammad to transportation 
for life. Both the convicts appeal and 
we have also to consider the question of 
confirmation of the death sentence on 
the female appellant. 

The prosecution alleges that Mt. Nia- 
mat and Mohammad were loversaod that 
they conspired together and murdered 
the husband of the female appellant, 
Allah Ditta, by administeriog arsenic to 
him. 

At the hearing of the appeal before a 
Bench of this Court counsel for the ac- 
cused raised an important preliminary 
point, namely that the expert evidence 
relating to a thumb-mark of the appel- 
lant Mohammad on the register of a 
vendor of arsenic was inadmissible in 
evidence in that this evidence had not 
been produced in the Committing Magis- 
trate's Court. The Bench of this Court, 
iu view of conflicting decisions in this 
and in other High Courts, referred the 
whole case to a Full Bench. 

We will consider first the point of law 
raised. This question has been considered 
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by a Bench of this Court in 15 Lah 
(1). That Bench decided that evidence 
iQ order to be admissible in the Sessions 
Court must be produced in the Commit 
ting Magistrate's Court. On the other 
hand, a Division Bench of this Court in 
1 F R 1889 (Cr) (2), one of the Judges 
being Sir Meredyth Plowden. held that 

it was not necessary to produce all the 
evidence in the Committing Magistrate's 
Court and that evidence not so produced 
was admissible at the hearing in the 
Sessions Court. 55 All 1040 (3), the 
well-known Meerut Conspiracy case, was 
heard by a Bench of the Allahabad High 
Court of which one of us was a member. 
That Bench held, in agreement with the 
decision in 1 P E 1889 (Cr) (2) that evi. 
dence not produced in the Committing 
Magistrate's Court was admissible in the 
Sessions Court. The following authorities 
also decided this point of law in the same 
way as in 55 All 1040 (3) and IPS 1889 
(Cr) (2): 120 I C 520 (4) and 134 I C 
1230 (5). We have not been referred to 
any authority agreeing with the decision 
in 15 Lah 331 (1). The balance of autho- 
rity, therefore, appears to be in favour of 
the proposition that the evidence in the 
Sessions Court is not confined to evi- 
dence produced in the Committing Magis- 
trate's Court. 

The question of the relevancy of evi- 
dence is dealt with in S. 5, Evidence Act, 
which is as follows: 

Evidence may be given in any suit for prov- 
ing of the existence or non-existence of every 
fact in issue and of such other facts as are 
hereinafter declared to be relevant, and ot 
others. 

It would appear, therefore, to be^ clear 
that an objection to relevant evidenw 
being admissible in any trial must depen 
upon the existence of some special la 
prohibiting such evidence to be used, i 
will, therefore, be upon counsel for tbe 
appellants in this case to show coociU' 
stve ly that the evidence objected to_ 

1 . Sher Bahadur v. Emperor. 1931 Uh W,= 

152 I C 673=36 Cr L J 169=15 Lah 331- 

2. Khan Mohammad V. The Empress. 

PB 1889Cr. .-on-sigss 

8. Emperor v. Jbabwala, 1933 ^ ^ 

CtC 1202=145 1 0 481=34 Cr L J 9^ 

1933 A L J 799=55 AH 1040. gnj-igsO 

4, Nur Khan v. Emperor. J930 

Cr 0 282=120 I C 620=31 Cr L J 

SLR 90« Or C 

5 . Bhat V. Emperor. 1981 Bom Bom 

949=134 I C 1230=33 CrLJ C9-3S 

L R 1192. 
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prohibited by law from beiog produced 
in the Seasioos Court. 

Couosel for the appellants has referred 
ti3 to Chap. IS Criminal P. C. The re- 
levant Sections are Ss, 203 (l) and (3)f 
209. 210. 211, 216, 217 and 219. Ss. 540, 
291, and 286 have also to be esamined. 
Chap. 18 deals with the procedure in 
committal proceedings before the Com* 
mittiog Magistrate. 

Section 208 (l) and (3) provides: 

(1) The Magistrate shall, when the accused 
appears ot is biougbt before hiin, proceed to 
iiear the complaint (if any), and take In manner 
hereinafter provided all such eyidence as may 
be produced in support of the prosecution or 
QQ behalf of the accused, or as may be called 
for by the Magistrate. 

(S) If the complainant or officer conductiog 
the pfosecution, or the accused, applies to the 
HagUtrate to issue process to compel the at* 
tendance of any witness, or the production of 
any document or thing, the ^lagiatrate shall 
issue euch. process, unless, for reasons to be 
recorded, he seems it unnecessary to do so. 

The imporbant words In S. 20S (l) are: 

The Uagistiate shall .... take In manner 
hereinafter provided all such evidence as may 
be produced in support of the prosecutldu or 
on behalf ol the accused, or as may be called 
lot by the Magistrate. 

Tbe plain wording of this 'sub-seotion 
clearly cannot be taken in support of the 
proposition argued by counsel. It is in 
the discretion of tbe prosecution to call 
such evidence as it wishes. There is 
nothing here to indicate that all tbe evi- 
dence on which tbe prosecution proposes 
to rely in the Sessions Court must be 
called. Sab-s. (3) provides tbe method 
for compelling tbeattendanceof witnesses 
in tbe Committing Magistrate's Court 
that is, sub.s. (1) provides for evidence 
from willing witnesses and sub.s. (3) 
from unwilling witnesses. A censideia- 
tioD of sub-e. (3) appears to show clearly 
that it is unneoessary to produce all the 
evidence in the Court of the Committibg 
Ma^strate. The Magistrate may be asked 
to issue process to compel tbe attendance 
of a witness in bis Court, but only if he 
deems it necessary to do so, e. g. the 
Magistrate may consider that the pro- 
secution has established a prima facie 
case and it is unneoessary to call further 
-evidence. It is clear that some of tbe 
evidence which a Magistrate thinks to be 
unnecessary in his Court may be neces- 
sary and relevant evidence. If the con- 
tention of counsel for the appellants is 
correct the mere fact that the Magistrate 
ttichght such evidence unnecessary for 


bis Coart would bar tbe production of 
this evidence in the Sessions Court. Sub- 
s. (3) clearly contemplates no such re- 
sult. There is nothing in S. 208 (l) or 
(3) which at any rate makes the pro- 
duction of all evidence necessary in the 
Magistrate’s Court. 

Section 209 is as follows: — 

(1) Whan the evidence referred to in 5. 203, 
sub-68, (t) and (8) has been taken and be has (if 
necessary) examined the accused for the pur- 
pose of enabling him to explain any circum- 
stances appearing in the evidence against him, 
such Magistrate shall, if he finds that there are 
not sufficient grounds for committing the ac- 
cused persoD for trial, record his reasons and 
discharge him, unless it appears to the Magis- 
trate that such person should be tried belore 
himself or some other Magistrate, in wbichcase 
he shall proceed accordingly. 

(2) Nothing in this section shall be deemed 
to prevent a Magistrate from discharging the 
accused at any previous stage of tbe case If. 
for reasons to be recorded by soch Magistrate, 
be considers tbe charge to be groundless. 

This section is only impoitant as 
showing that the evidence recorded is 
the evidence alluded to in S. 208 (l) 
;^aDd (3j. 

Section 210 gives power to the Magis- 
trate 'upon such evidence being taken" 
and on bis being satisfied that there ate 
sufficient grounds for committing the 
accused for trial, to frame a charge. 
“Such evidence” refers back to the evi- 
dence indicated in S. 208 (l) and (3). So 
far then there is nothing in any of these 
Sections indicating a positive rule of law 
that all evidence must be produced in 
tbe Committing Magistrate’s Court. 

Section 211, which is as follows, is 
relied upon by tbe learned counsel as 
indicating that the accused is bound by 
the list of witnesses which he is roQuired 
to give after tbe charge is framed and 
that therefore the prosecution should bo 
similarly bound:— 

(1) Tha accused shall be required at once to 
give in, orally or in writiug, a list of the per- 
lODB (if any) whom he wishes to be summoned 
to give evidencb on his trial. 

(2) The Magistrate may, in his discietioo, 
allow tbe accused to give in any further list o! 
witnesses at a subsequent time;' and where the 
accused U committsd for trial before the High 
Court, nothing in this section shall be deemed 
to prwlude the accused from giving, at any 
time before his trial, to the Olcrk of the Crown 
a (urthef lUi of tho persons ^hotn ho wlshoo to 
be summoned to give evidence on auoh trial. 

This contention in our opinion is 
wholly untenable. The purpose of 8. avi 
is merely that the executive authorities 
should be able to compel the attendanoa 
of such witnesses as the accused --wished' 
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to be summoned in order that when the 
trial of the case comes on in the Sessions 
Court the case may be heard from day 
to day and no time should be wasted. 
That the section does not bear the con- 
struction contended for by learned coun- 
sel is clear from sub-s. (2) which gives 
the Magistrate authority to take any 
further list of witnesses subsequently at 
any time. 

That the accused is not confined to 
witnesses indicated in any list is clear 
from consideration of S. 291 which en- 
acts that the accused shall be allowed to 
examine any witness in the Sessions 
Court not previously named by him if 
such witness is in attendance. Ss. 211 
and 291, read together, clearly show that 
if the accused bas willing witnesses at 
the Sessions Court he can be allowed to 
produce them, but if be requires the 
Court to issue process for compelling at- 
tendance he is confined to those witnesses 
whose names be bas previously included 
in bis list of witnesses. 

Section 213 provides for committal of 
the accused for trial. There is nothing 
in this section dealing with the point 
under consideration. 

Section 216 clearly shows that it is 
unneces^ry for the accused at any rate 
to produce all bis witnesses before the 
Magistrate, but it has no real bearing 
upon the point before us: 

The section is; 

'When the accused bas given in any list o! 
witnesses under &. 211 and bas been committed 
for trial, tbe Magistrate shall summon sueb of 
tbe witnesses included In tbe list, as have not 
appeared before himself, to appear before tbe 
Court to which the accused baa been com* 
mitted. 

Section 217 (l) deals with the proce- 
dure for binding down witnesses who 
appear before the Committing Magistrate 
in order that they should appear in tbe 
Court of Session. Tbe words “whose 
attendance before tbe Court of Session 
or High Court is necessary and who ap- 
pear before tbe Magistrate" are impor- 
tant. These words indicate that only 
those witnesses who appear before the 
Magistrate can be bound down to appear 
before the Sessions Court. It also, in our 
opinion, clearly shows that witnesses who 
do not appear before tbe Magistrate can 
appear before tbe Court of Session, tbe 
only disadvantage to the prosecution be- 
ing that they cannot be bound down so 
tm appear. 


im 


Section 219, deals with the nower 
the Committing Magistrate to examine 
supplementary witnesses after the com 
mitment and before the commencement 
of the trial, and bind them over to eive 
evidence in tbe Sessions Court: 

It is: 

(1) The Committing Magistrate or, in the ab- 
sence of such Magistrate, any other Magistrate 
empowered by or under S. 206, may, if bethinks 
fit, summon and examine supplementary wit- 
nesses after tbe commitment and before the 
commencement of the trial, and bind them over 
in manner hereinbefore provided to appear and 
gWe evidence. 

(2) Such examination shall, if possible, be 
taken in the presence of the accused and, where 
the Magistrate is not a Presidency Magistrat*. 
a copy of the evidence of such witnesses shall 
be given to tbe accused free of cost. 

Sub.eectioD (2) is importaut as it in- 
dicates that such examination shall, if 
possible, be taken in the presence of the 
accused. Tbe examination can, there- 
fore, it is clear be taken when tbe ac- 
cused is not present. Tbe words in sec- 
tioD 219 (l) “may, if he thinks fit, som- 
mon and examine supplementary wit- 
nesses" show that if the contention of 
counsel for the appellants is correct the 
Magistrate would have complete power 
to bar evidence being called in tbe Ses- 
sions Court as be might not think fit to 
summon and examine such supplemen* 
tary witnesses. 

These are all the relevant Sections of 
Chap. 18. We have invited counsel to 
refer us to anything in any of these sec- 
tions which establishes tbe point for 
which he contends. He is unable to 
point to any provision of law in any of 
these sections which expressly prohibits 
tbe oalling of evidence in the Sessioos 
Court which has not been produced in the 
Court of the Committing Magistrate. On 
tbe other band, we are of opinion that a 
general consideration of all the sections 
clearly indicates that the law contem* 
plates the calling of evidence in the 
Sessions Court which has not beep pi®- 
duced before the Committing Magistrate. 

The trial in the Court of Sessions is 
dealt with in Chap. 23. S. 286 is as 
follows: 

(1) When the jurors or assessors bave w 
chosen tbe prosecutor shall o^n ^ 
reading from the Indian Penal . jpd 

law tbe description of the offence eba g . 
stating shortly by what ^ pro«- 

prove tbe guilt of tbe accused. ^ W a® ^ 
outer shall then examine bis witnesses. 

This Section in ^ 
power of the prosecution with 
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witnesses tobe called. Indeed in S. 286 (l) 
the prosecutor has to state by what evi- 
dence he expects to prove the guilt of 
the accused. If the evidence before the 
Court was confined to the evidence called 
before the Magietrate, it would be wholly 
unnecessary for the prosecutor to make 
any opening in the case as to the evi- 
dence be proposed to call. If there was 
a restriction intended by law to be 
placed upon the prosecution such as is 
contended for, this is the place where we 
would expect it to appear. S. 286 (2) 
also clearly places no restriction upon 
counwl for the prosecution. The words 
are shall examine his witnesses/' not 
'shall examine such witnesses as were 
called in the Court of the Committing 
magistrate.” 

Section 289 (l) does not either in any 
way indicate a limitation as to the wit- 
nesses to be called. S. 291 is wholly 
irrelevant. S. 540 of the Code gives the 
Court power to call and examine any 
witness in attendance. This does not 
limit the right of the Court to call only 
such evidence as has been called in the 
Court of the Committing Magistrate. 
This clause indicates, therefore, that the 
Court, at any rate, has a tight to call a 
witness in favour of the prosecution al- 
though be has nob been examined in the 
Court of the Committing Magistrate. The 
theory of counsel for the defence is that 
the intention of Chap. 18 is that no wit- 
ness can be called in the Sessions Court 
who has not been examined in the Court 
of the Committing Magietrate. This 
section, at any rate, clearly shows that 
this 19 not BO. 

The general efifeot in oar opinion of a 
consideration of these sections of the 
Code of Criminal Procedure is that the 
prosecution is at liberty to examine wit- 
nesses m the Sessions Court which it has 
not produced in the Court of the Com- 
mitting Magistrate, but that only those 
witnesses so examined in the Oommitt. 
mg Magistrate’s Court can be bonnd 
down to attend in the Sessions Court 
The prosecution in the Sessions Court, 
>1 the witnesses are not examined in the 
Court of the Committing Magistrate, has 
to depend upon such witnesses being 
wiling to give evidence without being 
bound down to appear, or upon beina 
able^to persuade the Court to act under 
». 040 and summon such a witness. It 
has been argued by counsel for the ap. 
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pellants that it would be unfair to the 
accused not to examine all witnesses in 
the Committing Magistrate's Court. This 
argument has really nothing to do with 
the point of law which wo are discuss- 
ing» but we point out that the cbalan 
gives a list of witnesses relied upon by 
the Crown and also indicates the effect 
of the evidence to be called. 

Counsel farther referred us to S. 347 
of the Code as this section was alluded to 
In 55 All 1040 (3). We agree with cotxd- 
sel's view that this section has no rele- 
vance to the point ander discusBion. It 
merely refers the Magistrate to the sec- 
tions we have already coosideied in 
Chap. 18. We think that» in accordance! 
with the practice of the English Courts, t 
a summary of the evidence proposed to be! 
called should be given to the Sessionsj 
Court'and the aconsed before the trial, if| 
a witness has not been called in the Com-' 
mitting Magistrate's Court. There is noi 
provision in the Criminal Procedure Code' 
making this course compulsory, but we 
think that, in fairness to the accused, it 
should be followed. We answer the point; 
of law referred to ns as follows: That the \ 
prosecution is not debarred from prodnc. 
ing in the Sessions Court evidence which 
has not been produced in the Committ. 
ing Magistrate's Court. 

With regard to the merits it has not 
been disputed by counsel for the defence 
that Mt. Niamat and Mohammad were- 
lovers and. therefore, they had a strong 
motive to murder the husband of Mt. 
N^iamat. It has been conclusively proved 
that Mohammad, on 28th February 1985, 
purohawd two tolas of arsenic - from 
Nazir Hussain who identified Moham- 
mad. Ex. P. A., whjch is ths poison re- 

establishes 

that Mohammad purchased the- arsenio 
under a false naihe. His thumb-print 
upon the register has been proved. It is 
c|»r that if the arsenic had been pur- 
chased for any proper purpose it would 
nave been unnecessary to give a false 
On the 12th of March it is alleged 
that the araenio was administered. It is 

An fact that on the 13th 

Allah Ditta died. He was buried, but 
as a result of the first information report 

fv I u Fnnan Khan, who admitted- 
that he was an enemy of Mohammad, the- 
b^y was disinterred and the viscera of 
the deceased was sent for examination to- 
the Ghenvoal Examiner together with- 
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tba chadar which be waa wearing. Arae- 
nic was discovered in every organ ex- 
amined by the Chemical Examiner and 
also upon the chadar. On the 15th Ut. 
Niamat, it is alleged, confessed to an 
Honorary Magistrate and a Zaildar that 
she had administered arsenic at the in. 
stance of Mohammad. She took the 
Honorary Magistrate and the Zaildar to 
her boose and produced to them a packet 
containing 7 mashas of white arsenic 
and also a mortar and pestle which had 
been found by the Chemical Examiner to 
have white arsenic adherent to them. On 
the 16th Mahommad is alleged to have 
confessed to the Honorary Magistrate 
and the Zaildar, that is on the first day 
he was arrested. He also produced a 
packet containing 9 mashas of arsenic 
from bis bouse. 

We are satisfied that the evidence of 
the Zaildar and the Honorary Magistrate 
ts trae and can be relied upon. Mahmmad 
also pointed out the shop of Nazir Has- 
sain from which he had purchased the 
arsenic. Out of two tolas bought on the 
28th of February there remains only, 
therefore, 16 mashas of arsenic. This 
would appear to show that 8 mashas bad 
been used. This, combined with the fact 
that arsenic was discovered in every 
organ of the body of the deceased, in 
the dried excreta and vomit, and in the 


she would clearly be under his infiasnce 
On this ground, therefore, we consider 
the alteration in sentence justified. Bur 
tber Mohammad has been sentence only 
to transportation for life although he 
clearly took a leading part in the murder 
and it would be wholly illogical to sen. 
tence the weaker acoused, who was clear- 
ly under the influence of Mohammad, to 
death. It is difficult to understand why 
Mohammad was not sentenced to death. 
The learned Judge himself in his order 
says the action of the acoused was cold 
blooded and brntal and they both de. 
serve the maximum penalty provided by 
law." It seems curious, in view of this 
observation, which is wholly justified, 
that the learned Judge proceeded to 
sentence Mohammad to transportation 
for life. 

Except, therefore, for the alteration of 
the sentence passed upon Mt. Niamat, 
we dismiss both the appeals. 

B.D./r.K. Appeals disnissei. 
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unused churi, which was discovered at 
the instance of the woman herself, indi- 
cates conclusively that very much more 
than a fatal dose of arsenic must have 
been administered. 

It is, therefore, proved beyond doubt 
that a strong motive existed for both 
these accused to murder Allah Ditta. The 
purchase of arsenic by Mahommad under 
a false name has been proved. Apart 
from the confessions there was clearly 
opportunity to administer this arsenic 
and it has been proved beyond doubt 
that Allah Ditta died of arsenic poison- 
ing. In addition we have the confessions 
of both the accused which we believe to 
bo voluntary. On this evidence the Court 
below was clearly justified in recording a 
verdict of guilty. 

On the question of the death sentence 
imposed upon Mt. Niamat we are of opi- 
nion that we are entitled to set it aside 
and sentence her instead to transporta- 
tion for life. Mt. Niamat is a kamin: 
lior lover Mohammad was a member of 
the proprietary body of the villeige and 


Civil Revn. No. 473 of 1935, Decided 
I 9tb January 1936, from order of AddL 
ib-Judge, First Class, Delhi, D/- 14th 
?ril 1935. . 

Arbitration— No revirion lie* froman order 
perreding arbitration. 

Eleference to arbitration is a branch or 
tion of main suit which will have to bo dU* 
sed of subsequently, whatever the result oi 
e reference may be, and that order superse 

I the reference to arbitration is not to 

rision; Case laio discussed. [P 6^ ^ 
Naual Kishore and Bhagu'at Dayal-^ 
r Petitioners. , „ , . ^ 

ShamairChand, MehrChandMahajant 
>ti Sartip, Qabul Chand and Parhash 
landra — for Opposite Patties. 

Order .-On 29th July 1933, the plsin* 
I-firm, through Benarsi 1^3, bro^b® 
suit against the defendant-firm through 
akhan Lai, etc., for a perpet^ 
DctioD roBfcrainiDg the defendan 
ing their trade-mark and 
,t.up of a certain article o 
.Ilea Zafrani Benarsi Patti. Dur^f/. 
jndency of the suit the matter weB 
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ferred to the arbitratioD of Bai Bahadur 
Ram Kisbore on 28th March 1933. This 
reference fell through as the defendant 
did not pay the fee of the arbitrator as 
ordered by the Court. On 7th August 
1933, another application was made for 
reference to the arbitration of the same 
gentleman. ' This application was signed 
on behalf of the plaintiff by Benarsi Das 
and for the defendant byDharamPal and 
Makban Mai and Mr. Radhka Narain 
“pleader for Dbaram Pal Dalip Singh.” 
On 8th August 1933 the case was form- 
ally referred to the arbitration of Bai 
Bahadur Bam Kishore. Proceedings went 
on in a leisurely manner before the arbi- 
trator uptill 8th Jnly 1934, by which 
time the plaintiffs had produced all their 
evidence and closed their case, and the 
defendant had prodnced four witnesses. 
On 16tb July 1934, however, Kidar Nath 
made an application to the Coart that be 
was one of the partners of the defendant 
6rm and bad not joined in the deed of 
reference and that, therefore, the refer- 
ence was invalid and must be superseded. 
On the same date Mr. Badhka Narain 
pleader appeared and asked the Oonrt to 
supersede the reference because be did 
not hold any power-of-attorney from the 
defendant 6rm. The position taken by 
Mr. Kodhka Narain is diflScnlt to nnder- 
stand, but it does not affect the real mat- 
ter now in dispute between the parties 
and may be left at that. 

Benarsi Das on behalf of the plaintiff 
raised an objection that Kidar Nath was 
not a partner of the defendant.drm. It 
is important to note here that Benarsi 
Das denied the factum of Kidar Nath's 
membership in the firm and did not take 
hie stand upon the plea that the Court 
could not at that stage supersede the ro- 
ference to arbitration at the instance of 
Bidar Nath. Two farther pleas were also 
put forward on behalf of the plaintiff, 
namely, that Kidar Nath had acquiesced in 
the reference to arbitration and that 
there was a usage or custom of trade 
which empowered one of the partners to 
submit a dispute relating to the business 
of the firm to arbitration. All the three 
points were decided against the plaintiff 
by the trial Court who made an order 
superseding the reference. The plaintiff 
has come to this Court in revision. A 
pirfiminary objection was taken on be. 

of the respondent that no revision 
Jay lu view of a recent decision of a Divi. 


sioQ Bench of this Court in 14 Lah 715 
(l). The learned Counsel for the appli- 
cant relied upon 51 All 1010 (2). In 
that case also a preliminaryobjection was 
taken on the strength of a Full Bench de- 
cision reported in 43 All 564 (3), and it 
was argued that no revision lay as the 
order superseding the reference was only 
an interlocutory order and, therefore, not 
open to revision in view of the said Full 
Bench decision. The learned Judges, 

however, observed that : 

The Full Bench decision is an authority only 
for the proposition that no revision lies from a 
finding recorded by (he trial Court on one or 
more issues out of several that are before it for 
disposal. 

They further obeerved that an order 
superseding the reference to arbitration 
amounted to an order deciding a ‘’case” 
ascontemplatedbyS. 115, CivilB. C.,and 
as, such an order was not appealable, it 
was at least open to revision. The learned 
Judges followed an earlier decision of the 
Allahabad High Court in 36 All 854 (4). In 
that case it was held that, apart from the 
specific provisions contained in paras. 5, 
6 and 15, Soh. 2, Civil P. C., the Court 
had inherent power toset aside the award 
but that such power should be exercised 
cautiously and sparingly and only when 
it was obvious that the ends of justice 
would not be met if the award is allowed 
to stand. It was further held that the 
High Court could interfere in revision if 
the inherent jurisdiction of the Court is 
oxeroieed wrongly and with material ir. 
regularity. The matter again came up 
before the Allahabad High Court in 53 
All 1006 (5), and the learned Judges, in 
view of certain decision of the Allahabad 
High Court including the Full Bench case 

noted above, came to the conclusion that: 

No revision lies from an ordor setting aside an 
award and the decision ol (he question whether 
the award IS valid or not does not amount to a 
p 0 **^**'“ meaning ol S. 116, 


I .“ay point out that In 47 All 121 
(6), it was held by a Division Bench th at 
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o 716=34 P L R 661. 

2 . Bhola Nath v. Baghunath Das-Mlthan Lai 

All. T48=122 I 0 6S5=51 All 1010= 
1929 A L J 918. 

3. Budhu Lai v. Mewa Ram, 1991 All 1=68 I O 
15=48 All 564=19 A L J 658 (P B). 

4. Chatnrbhuj v. Raghubar Dsyal, 1914 All S 14 
^ =53 I 0 768=86 All 854=19 A L J 539 

V. Faqira Singh. 1983 All 452= 
186 I 0 588=53 All 1006=1931 A L J 849. 

6. Muhammad Fakhrud-din v. Rahlm-ul-lah 
Shah 1925 All 456=85 I C 502=47 All 181'. 


540 Lahore 


SoHAN SiKGH V, Mt. Nabaini (Currie, J.) 


no application for revision would lie from 
an order setting aside an award. In the 
same volume in 47 All 916 (7) it was held 
that : 

No revision lies against an order superseding 
an award made in a pending suit and directing 
the suit to proceed on the merits. 

It wonld thus appear that with the 
Solitary exception of the case reported in 
51 All 1010 (2), the trend of recent deci- 
sions in the Allahabad High Court is 
against the entertainahility of a revision 
against an order superseding an award. I 
would rely upon the Full Bench decision 
reported in 5 Lah 288 (8). The learned 
Judges in construing the provisions of 
S. 115, Civil P. C., arrived at the conclu- 
sion tbattheword "case” was not synony- 
mous with "suit”, and while every 
suit” was a "case” it could not be said 
that every "case" was a suit. The word 
case” was held to be more a comprehen. 
sive expression and inclnded not only a 
suit but other proceedings which cannot 
be described as a suit. On a careful con- 
jsideratioD of the Full Bench decision I am 
jof opinion that the reference to arbitra- 
^tioD is a branch or ramidcation of the 
:main suit which will have to be disposed 
[of subsequently, whatever the result of 
|the reference may be, and that the order 
making the reference to arbitration is in 
jbhe nature of an interlocutory order and 
'as such is not open to revision. This 
view was accepted in 14 Lah 715 (l), in 
which the relevant case-law, inclnding 
the decisions of the Allahabad High Court 
and the Lahore High Court, were consi- 
dered and the ratio decidendi of that de- 
cision is that the arbitration proceedings 
taken in the coarse of a pending suit were 
an integral part of the suit or a branch of 
the same and were not separate "cases” 
distinct from the main suit and, therefore, 
not open to revision according to the Fall 
Bench decision in 5 Lah 288 (8). This 
being so, I hold that no revision lies. 
Fnrthermore, in view of the law as laid 
down in 36 All 354 (4), cited by the Conn- 
sel for the applicant himself, the order of 
the Court below superseding the award 
was one made in the exercise of its in. 
herent power and in the interests of jns. 
tice and this Court cannot interfere with 

7. Budra Prasad Panda v. Mathura Prasad 

Panda, 1926 AJl 566=89 I C 173=47 All 

916=23 A L J 656. 

8. Lai Chand-Mangal Sen v. Beh-ari Lal-Mebr* 

Chand, 1921 Lah 425=84 1 C 259=5 Lah 

288. 
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It in revisioD. Mr. Nawal KUhote pro 

ceeded to d.scuas the evidence in order^ 
show that Kidar Nath was not a mmht 
in the defeDdant-6rm. Bat in revision 
tnis could not be allowed as the finding 
of the Court below on the point is one of 
t&cb and cannot be re-opened by this 
Court in revision on a consideration of 
the evidence on the record. No other 
point was argued. The result, therefore, 
IS that this application is dismissed with 
costs. 

M.D./r.k. Application dismissed. 
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Mt. Naraini and others — Defendanks— 
Bespoodents. 

Second Appeal No. 1869 of 1934, de- 
cided on 6bb December 1935, from decree 
of Addl. Dist. Judge, Lahore, D/» 16tb 
July 1934* 

(a) Cuetom (Punjab) » Succection^MaUi 
Kbatris of Kotur Tahiil, Lahore Diitrict, 
are governed by custom and not bj Hindu 
Law. 

Malni Rbatris in the Kasur Tahsil ol tie 
Lahore District are governed by cnstom in tbe 
matter of encceesion to sonlees proprietorfl and 
not by Hindu Law: 1934 Lah 560, Be/. , 

[P 543 0 Ij 

(b) Cuelom (Punjab)— Borden of proof— 
Perion alleging to be governed by parlUutar 
custom must prove— He must also pfova 
particular custom. 

It lies on the person asserting that be fs ml^ 
in regard to a particnlar matter by caste® to 
prove that he is so governed and not by personal 
law, and farther to prove what the fi 

custom is. [P 542 01) 

(c) Cuatom (Punjab)-Proof-CuiloDi can 
be proved by general evidence given by 
bers of family or tribe — Proof of eptci^i 
instances is not necessary. 

Custom can be properly proved by 
evidence given by tbe members of tbe famuj 
tribe without proof of special instances: JV 
P C 267 and 1928 P C 294, Bel on. ^ 

M. C. Mahajan, Daulai Bam and 
Yashpal Gandhi — for Appellant. 

J. N. Aggarwal and Asa Bam Aggarvat 

— for Bespondents. 

Currie. J.-This 

pose of second appeals Nos. : 

and 1891 of 1934. The parties are 
Khatris owning land in village Ko 
Abu Bakar and holding occupancy r^ 
in village Baja Jang, both pj- 

in the Kaenr Tebsil of the Labors 
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trict. The property coDceroed is the 
estate of one Mangal Singh. Mangal 
Singh died in 1904 and the property 
passed to his sons Santa Singh and Hnkam 
Singh. On the death of Santa Singh the 
whole of the property went to Hukam 
Singh, and on 20th March 1910, on the 
death of Hukam Singh, half the property 
went to Mt. Naraini. the'motherof Santa 
Singh, and half to Mt. Nihal Devi, the 
widow of Hukam Singh. On 10th Janu- 
ary 1914, these two ladies made a gift of 
101 Kanals and 18 Marlas to Mt. GurdevL 
the daughter of Hukam Singh, by way of 
dower, and on loth August 1914 they 
mortgaged 173 Kanals 3 Marlas to one 
Magbi Mai. Finally, on lltb December 
1928, after the death af Mt. Nihal Devi. 
Mt. Naraini mortgaged 325 Kanals 5 
Marlas for Es. 10,000. On 19th October 


1929, Sohan Singh, the present appellant, 
a grandson of Deva Singh, the brother of 
Mangal Singh, instituted three suits con- 
testing these alienations. The trial 
Court held that the parties were govern- 
ed by Customary Law. Accordingly, the 
learned Subordinate Judge granted Sohan 
Singh a declaration to the effect that the 
gift was invalid. The suit relating to the 
first mortgage was dismissed, the trial 
Court holding that the alienation was 
for consideration and valid necessity. In 
the case of the second mortgage for 
Ks, 10,000 the plaintiff was granted a 
decree to the effect that it shonld only 
affect his reversionary rights to the ex- 

parties appealed. 

The learned District Judge held that 
the parties were governed by Hindn Law 
and that in view of the Hindu Law of 
Inbentanoe (Amendment) Act 2 of 1929 
the daughter and sisters of Hukam Singh 
would be preferred as heirs to Sohan 
Smgh, who having a very remote right of 
aversion would have no looos standi 
He accordingly dismissed the suits At 
the same time he recorded findings to the 
effect that if the parties had been gov- 
erned by custom, the mortgages had nob 
been effaoted for valid neoessity The 
learned District Judge granted a oertifi- 
cate for appeal regarding the existence of 
a custom involved, viz. whether the 
plaintiff and the alienor's family are 
governed by Zamindara custom in matters 
of aUenation, Maini Khatris hold in 
proprietary right one-third of the village 
of Koth Eai Abu Bakar. The history of 
this community is given in the note to 


the pedigree- table of 1868 (Ex. D-34). 
Accordiog to this document the Muham- 
madan Kajputs, owners of KotU Eai Abu 
Bakar, invited Snba and bis nepliew Sobha 
and their collateral Samman from Eaja 
Jang. These men were Sowars in the 
Maharaja's service and apparently had 
some infinence. They invited other 
fellow troopers of their own caste who 
came from villages Narli and Kabna and 
another collateral from village Gager. 
This must have been in about 1840. 
Since then these Khatris have been en- 
gaged in agricultnre. They also hold 
occupancy rights in village Eaja Jang, 
which is five miles distant from Kotii Eai 
Abu Dakar, so that they must have been 
agriculturists from a considerable time. 
They have their own lambardar. 

According to the pedigree.table Mangal 
Singh was the great-grandson of Suba 
Singh. Saba Singh had three sons, Mehtab 
Singh, Jawan Singh and Batan Singh. The 
first two and their descendants live in 
Kotii Eai Abn Baker. Batan Singh's 
branch, however, continued to reside at 
Eaja Jang, though they had houses in 
Kotii Eai Abu Dakar. Mangal Singh 
himself apparently was a money-lender. 
In the wajib-ul.arz of Kotii Eai Abu 

X. P. 2), para 9, the pro- 
prietors recorded that on the death of any 
sonless proprietor bis widow shall be the 
owner of the deceased’s share subject to 
her not taking any husband and remain- 
jog chaste. In the event of her hus- 
band's relatives failing to look after her 
she was competent to get the land onlti- 
vated by others and in case of any neces- 
sity was competent to effect sale and 

owners. A palak, a 
piohhlag and daughters could not inherit 
property without a writing of the original 
proprietor. _ That is the custom of the 
yillage and it appears from the introduc. 
tion to Bolster s Customary Law of the 
Inhere District that in 1856 the record 
of custom was included in the wajib-uU 
arz of each village, no other riwaj-i-am 
being prepwed. This wajib-ul.arz obvi- 
ously applied to all the owners in the 
village, whether Eajputs or Khatris. as 
®^o®Ption8 are mentioned. 

For the appellant, Mr. Mahajan has 
argued that the Maini Khatris form a 
impact section of the community of Kotii 
■Kai Abu Bakar and are agriculturists 
Apart from the wajib-ul.arz of 1856, the 
Khatris as a tribe were consulted at the 
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time of the preparation of the riwaj.i.am 
of the Lahore District and, therefore, 
must be taken to be governed by Custo- 
mary law, 15 Lah 739 (l), following 1932 
Lah 326 (2). He further relies on certain 
instances which will be discussed later. 
For the respondents Mr, Jagan Nath 
Aggarwal contends that the parties are 
governed by Hindu law. Admittedly, it 
lies ou the person asserting that he is 
ruled in regard to a particular matter by 
custom to prove that he is so governed 
and not by personal law and further to 
prove what the particular custom is 110 
P R 1906 (3), cited with approval by their 
liordships of the Privy Council in 45 Cal 
450 (4), He contends further that a per- 
son carries his personal law with him, 
citing in this connexion 15 Lah 715 (5), 
48 Cal 30 (6), 9 Lah 110 (7) and 94 P R 
1913 (8). He argues therefore that as 
Mangal Singh’s branch of the family re- 
mained in Raja Jang, even if the Khatris 
of Kotli Rai Abu Bakar were held to be 
governed by custom, custom would not 
apply to those who remained in Raja 
Jang and they would be governed by 
Hindu law. As regards the fact that 
Khatris are dealt with in the Customary 
law, he points out that Mainis are not 
among the clans consulted according to 
the introduction to the Customary law of 
the Lahore District. It appears from the 
introduction to that work that the prin- 
cipal Khatri clans were consulted and 
there is nothing to show that the Mainis 
do not follow the same customs as the 
other agricultural Khatris of the Lahore 
District. As regards the argument that 
the Customary law, if proved in Kotli Rai 
Abu Bakar would not apply to members 
of the same family who remained in Raja 
Jang, that, I think, has no force. The 
villages are only five miles apart and it 
would be absurd t o hold without very 

1. Obhajji V. Bbagat Ram, 1934 Lah 680=148 
1 0 862=15 Lab 789=35 P L B 883. 

2 Tbakac Das v. Gopal Das, 1932 Lah 826 — 
137 I 0 81=33 P L R 257. 

3. Daya Bam v. Sobel Singb, (1906) 110 P R 

1906=31 P L R 1907 (F B). 

4. Abdul Hussein Khan v. Mt. Bitu Sona 
Dero, 1917 P C 181=43 I C 306=45 I A 10 
=45 Cal 450 (P C). 

5. Iqbal Singh v. Jastner Singh, 1934 Lah 296 
=153 I 0 862=15 Lah 715=35 P L R 215. 

6. Balwant Bao v. Bajirao, 1921 P C 59=67 
I 0 546=47 I A 213=48 Cal 30 (P C). 

7 Jugal Dasa V. Jasodan Bai, 1928 Lah 212— 

103 I 0 170=9 Lab 110. 

8 Rulla V, Wariam Singh, (1919) 94 P B 1913 
=20 I 0 464. 
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strong evidence that while the descen 
dants of two of Suba Singh’s sons might 
be governed by custom because they live 
in Kotli Rai Abu Bakar the descendants 
of the third son who also own land in 
Kotli Rai Abu Bakar should be held to be 
governed by Hindu law, because they 
happened to reside in Raja Jang, five miles 
away, where they hold land as occnpancy 
tenants. 

Apart from the wajibularz of 1856 and 
the entries regarding Khatris in the 
riwajiam of the Lahore District which, 
coupled with the fact that they form a 
compact section of the village community 
in Kotli Rai Abu Bakar, would raise a 
presumption that these people are 
governed by Customary law, we have a 
considerable amount of oral evidence. No 
less than nine witnesses, F. Ws. 1, 2, 3, 5, 
7, 9, 10, 11 and 12, are Khatris of Kotli 
who depose to the fact that they are 
governed by Customary law in such mat- 
ters, while even D. W. 14 admitted that 
he knew no woman other .than Mt. Na- 
raini who bad made any alienation. .4s 
Mr. Mabajan points out, ouatom can pro- 
perly be proved by general evidence given 
by members of the family or tribe with- 
out proof of special instances: see 6 Lah 
502 (9), a Privy Council case. Similarly, 
in 10 Lab 86(10)— a case of Aroras— their 
Lordships of the Privy Council attached 
some weight to two oral witnesses who, 
though unable to cite any instances, gave 
evidence of the existence of a custom as 
stated in the Customary law of the Peeha- 
war District. In the present case bow- 
ever we have a number of p^tances 
among the Khatris of village Koth 
Abu Bakar. In the Brst instance Devi 
Ditta died leaving a daughter, but ps 
property went to his brother Kanbaiya 
and his nephew Guranditta, 
on the death of Mt. Mehtab , 

property went to her husband s co a 
ralsandnotto her daughter. Tbis ‘O' 
stance, apart from the oral evideno . 
supported by a mutation. 

Among the descendants of Sobai tbre^ 

instances are given. ?^®,,^°Hira 

dants of his son fthe 

Singh’s da^ei>ter8were0xoludea,snatfi^ 
property went to the collateral^ 

9. Ahmad Khan t. Channi Bltu, ^ 

=91 I 0 455 =52 I A 379=6 Ub 60^^ q 

10. ValshnoDittiv. Mt. i:,.b 86 

294=113 I C 1=55 I A 407-iw 

(P C). 
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death of Boda Siogh and Vir Singh, the 
daagbters were excluded by their ooUabe- 
rals: vide the evidence of the lambardar, 
P. W. 3. As regards the third instance 
among the descendants of Battan Singh, 
it is said that on the death of Mangal 
Singh’s brother Ishar Singh, the property 
went to the father of the plaintiff, Nandu, 
and Hukam Singh. This instance is con- 
tested by Mr. Jagan Nath, who points 
out that in the pedigree-table Ishar 
Singh is shown as having sons who died 
without issue, so that in reality it may 
be a case of the exclusion of sisters by 
collaterals and not of daughters. The 
□ext instance is among the descendants 
of Sobba Singh where the daughters of 
Hari Singh were excluded by Hari Singh's 
nephew (P. W. 10). A mutation has been 
produced in support of this instance. Mr. 
Aggarwal contends that in this case the 
family bad not separated as according to 
one witness (P. W. 3) the family was 
joint. P. W. 10 however, who got the 
land, deSnitely states that his father was 
Mparated from his uncle. Finally, there 
is an instance in the line of Samman, but 
this is of no value, as it is not shown 
whether the absentee, whose estate was 
divided among the uncles had any 
dangbters. There are thos five un- 
doubted instances among these Khatris 
to show that daughters are excluded by 
near collaterals. This, coupled with the 
wajibularz of 1856| id my opiniooi oloatly 
shows that these Maini Khatris are 
governed by cuetom in the matter of sue. 
Mssion to sonless proprietors and not by 
Hindu law. This conclusion is streng. 
thened by the fact that according to the 
riwajiam of the Lahore District agricul- 
tural Khatris generally are governed by 
enstom for which many instances are 

given in the appendix to Bolster’s Gusto- 
mary Law. 

It is urged on behalf of the respondents 
that the certificate given by the learned 
District Judge relates to the custom of 
alienation and not as to whether daughters 
are excluded. But unless the daughters 
or sisters were heirs, it is clear that the 
widow would have no right to alienate 
except for valid necessity and that the 
heir, in this case the plaintiff, would 
be entitled to contest alienations effected 
by her. Mr. Aggarwal has attempted to 
contest the findings of the learned Dis. 
triob Judge regarding the necessity for 
the two alienations by mortgage. The 


finding of the learned District Judge, 
however, is one of fact. He has held that, 
in view of the income enjoyed by Mt. 
Naraini and Mt. Nibal Devi there was no 
necessity for them to alienate the land 
for the purpose of raising money for the 
marriage of Mt. Gut Devi. No point of 
law is involved and the matter cannot be 
re-opened in second appeal. In view of 
my finding, that the parties are governed 
by custom, I would accept the appeals 
and grant Soban Singh a decree in each 
case declaring (]) that the gift made by 
Mt. Naraini and Mt. Nibal Devi in favour 
of Mt. Gar Devi is invalid; (2) that tbe 
mortgage of loth August 1914 for Rupees 
3,000 shall not affect his reversionary 
rights and (S) that the mortgage of 11th 
December 1928 for Rs. 10.000 shall not 
affect bis reversionary rights. His olaina 
in each case will therefore be decreed. In 
tbe circumstances, tbe parties will l^ar 
their own costs througbont. 

Bhide, J. — I agree to tbe order pro- 
posed. 

r.m./r.k. Appeals allowed. 
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Hit. Akhlari Brfg<iJ7i"“Defendant“Ap- 
pellant. 

V. 

Allah Jawaya and offers— Plaintiffs 

and another— Defendant— Respondents. 

Second Appeal No. 1903 of 1935, Decid- 
ed on 14th Pebrnary 1936. from decree 
of Dist. Judge, Hissar, D/- 27bh May 
1935« 

^j‘***lT’^*J.‘*?T*'’*.r*'*''**^ appelUle Court 
need not look into all evidence to give lind* 
mg of fact. 

There I8 no authority which lays down that 

the lower appellate Court before Tocordinc a 
findmgof fact should refer to each and every 
dorament or piece of evidence on the reeSd 

It Bhould be as- 
all the relevant evidence was 

it in his mind when he delivered bis judgment. 

XT n » . [P&44 0 2] 

N. C. Pundtl — for Appellant. 

Uasuddug Hussain and Muhammad 

Amtn—fox Respondents (Plaintiffs). 

Judgment.— This is a defendant's ap. 

peal arising out of a suit for possession of 

certain land. The trial Court dismissed 

the plaintiffs’ claim. The plaintiffs went 

ap in appeal and tbe District Judge has 

allowed the appeal in part and sent the 

case to tbe Deputy Oommissioner for 

necessary action. The defendant Mt. 
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Akhtari Begam has come op to this Court 
in second appeal. Mt. Akhtari Begum 
(defendant 2) is the wife of Muhammad 
Amin (defendant 1). The couple have no 
children. On 21st January 1922 Muham- 
mad Amin (defendant 1) executed a deed 
of gift in favour of his wife. In this deed 
of gift the value of the property is given 
as Es, 10.000. The property, the subject, 
matter of the deed, consisted of liouses 
and agricultural land. On 1st March 
1932 the patwari made a report and on 
29th November 1932 mutation was pre- 
sented before the Tehsildar. The donor, 
Muhammad Amin, appeared before the 
revenue authorities and denied the gift. 
Subsequently, he admitted the gift and 
mutation was sanctioned in the name of 
Mt. Akhtari Begum, his wife, on 9th July 
1934. This was, of course, during the 
pendency of the present suit. On 7th 
July 1933 Muhammad Amin (defendant 
1) executed a sale-deed in favour of the 
plaintiffs for a sum of Bs. 3,000. The 
sale-deed was in respect of a portion of 
the landed property which formed the 
subject matter of the deed of gift in 
favour of defendant 2. When the plain- 
tiffs proceeded to obtain possession, they 
were resisted. They brought the present 
suit on 11th November 1933. 


i.Aii JAWATA lAgha Haidar. J.) ( 93 ( 

Ks. 10,000 represents the whole of the 
i^mmoveable property belonging todefeo 
dant 1, while his debts about this time 
amounted to Es. 9.000. In a matter 
of this kind, a Court cannot lose eight of 
the relationship existing between the 
alleged donor and the donee. The finding 
of the lower appellate Court is that the 
gift was not perfected as required by the 
Muhammadan law by delivery of posses. 
Sion to the donee as the husband has been 
living with the wife in the family resi- 
dence. The District Judge has made a 
somewhat curious observation in trying 
to fortify his finding as to the fictitious 
nature of the transaction by the sage 
observation that, if the donor had really 
gifted his property to his wife, he would 
not have sold it to the appellants subse- 
quently. However no importance need 
be attached to this remark and the fact 
remains that we have a clear finding that 
the gift was a fictitions transaction to 
which no legal effect can be given. I 
attach considerable importance to the 
fact that neither the donor nor the donee 
entered into the witness-box in order to 
support the story of the gift. If they bad 
given evidence, they would have been 
able to show the oircamstanoes under 
which the gift was made and the case 


The lower appellate Court has observed would have been considerably streng- 

that the trial Court's finding that Mu- tbened if after oross-examination they 

bammad Amin had really sold the land would have satisfied the Court that the 
in dispute for Rs. 3,000 on 7th July 1933 gift, as a matter of fact, was a real and 
had not been challenged before it by the genuine transaction under which the title 
defendants. Therefore this sale must be to the house passed from the donor to 
taken to be a good and valid sale. The the donee. This has not been done and 
important question however which arose I always look with suspicion at the 
on the pleadings was whether the gift absence from the witness-box of the 
made by defendant 1 in favour of defen- parties principally interested in n^pboW- 
dant 2 was made in good faith or it was ing the transactions such as the cue 
merely a fictitious and colourable transac- b^ore me. , 

tion. The lower appellate Court has was argued by counsel for the app* 

considered . the surrounding circumstances lant that important evidence has not 
of the deed of gift. It is pointed out that looked into by the lower appellate uour* 

about the time when the deed of gift was inasmuch as there is no mention r 

executed, defendant 1 was in a very the judgment. There is no ^1 

embarrassed condition and a decree for a which lays down that the lower app 

sum of Rs. 14,589-8-0 had been passed Court before recording a finding ® . 

against him and his brother on 24th should refer to each and every o while 

January 1930. There was also a bond or piece of evidence on the H 

which defendant 1 and his brother had recording its finding. ^ We may vj, 

executed for Rs. 1.400 on 22od August that all the relevant evidence was nrou^^ 

1930. There was another debt of Rupees to the notice of the District 

1,000 which was due to the plaintiffs he had it in his mind when he 

themselves from defendant 1. It is im- his judgment. I therefore * . 

porbant to note that the property covered decree of the lower appellate 

by the deed of gift, which is valued at dismiss the appeal with cost . 
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heard Mr. Tasoddaq Hassaia id support 
of the crosS'Objections. He cballeoges 
the hodiDg of the Court below that 
Muhammad Amin (defeudant 1) was an 
Abbasi Qureshi and therefore a member 
of the agricultural tribe. This findiogi 
which is a dodiog of fact, seems to be 
based upon some evidence and in second 
appeal I cannot go behind it. The cross- 
objections are accordingly dismissed. No 
order as to costs. 

B.D./b.K. Appeal and cro$s.cbjections 

dismissed. 

A. I. B. i986 Lahore 5«S 
Addison and Abdul Rashid, JJ. 

Deputy Commissioner, Muzaffargarh 
“Petitioner. 

V. 

Joint Hindu Family t of Takliaram^ 
Decree* bolder and others — Judgment- 
•debtors — Respondents. 

Civil Revn. No* 13 of 1935, Decided on 
11th December 1935, against order of 
Diet. Judge, Muzaffargarh, D/* 3-11-1934. 

(a) Interprekation of Skatutei— Rettrictsve 
legitlakion — Consiruclion though akrict muit 
be harmoniouc. 

No doubt, restrieUve legislation has to be 
stticUy construed, but that does not mean that 
the language has to be strained in order to do 
so. Every clause of a statute should be con* 
struei with reference to the context and the 
other clauses o£ the Act so as, so far as possible, 
to make a consistent enactment of the whole 
statute, and the true meaning of any passage 
is that which being permissible best harmonV 
ses with the subject and with every other pass- 
age of the statute. [P 510 C 2 ; P 546 C X] 

(b) Punjab Alienakioti el Land Act (13 of 
1900), S. 16 (2)^*Decree or order' includes 
decrees or orders* and land cannot be leased 

for aggregate period exceeding 20 years. 

The words 'decree or order’ can be read as 
decrees or orders’ there being nothing repug- 
Dank in the subject or contest, and conse** 
quently, the land belonging to a member of an 
agricultural tribe cannot in execution of de- 
•crees or orders of civil or revenue Ocprt be 
leased or farmed out for an aggregate term ex- 
ceeding 20 years : 1935 Lah 56, Be/. [P 546 0 1] 

Bam Lai — for Petitiouer. 

Boop Chand — for Bespondents. 

Addison. J. — This ia an application 
:nnder S. 21.A (3), Punjab Alienation ol 
Land Act by the Deputy CommisBioner 
of Muzaffargarh through the Government 
Advocate, . Punjab, for revision of an 
•order, dated 3rd November 1934, passed 
by the District Judge of Multan. 

The facts are as follows; The joint 
iamdu family of Tahliaram applied for 
1936 LJ69 & 70 


execution of their money decree against 
certain judgment-debtors. The execut- 
ing Court on 23rd July 1934, granted 
them a lease of the land of the judgment- 
debtors who are agriculturists for a 
period of 20 years from 1938 in lieu of 
the sum of Bs. 1,011-4.0 which is less 
than the full decretal amount. Some 
time ago, the same land bad been attach- 
ed in execution of another decree and a 
lease of it had been granted in favour of 
that decree-holder up to 1938. The re- 
suit of the second lease or farm of the 
land ia that the land of the judgment- 
debtors has been leased or farmed out for 
a period of 24 years, counting from the 
date of the second lease or farm. 

The Deputy Commissioner of Muzaffar- 
garh moved the District Judge of Muzaf- 
fargarh to set aside this order on the 
ground that such a lease or farm could 
not be granted under the provisions of 
S. 16 (2), Punjab Alienation of Land Act, 
for a greater period than 20 years count- 
ing from the date of the second transac- 
tion and that the period of the second 
mustajri should, therefore, be reduced to 
16 years. The District Judge rejected 
this application, bolding that the land 
could be farmed out for a period of 20 
years in the case of ©very decree. It is 
for the revision of that order that this 
petition has been presented. This sub. 
ject has already been before a learned 
Single Judge of this Court whose decision 
is reported in 1935 Lah 56 (l), and I may 
say at once that I am in agreement with 
this decision. S. 16 (2), Punjab Aliena, 
tion of Land Act, runs as follows : 

Notwithstanding anything contained la any 
other enaotmant for the time being la force no 
land belonging to a member of an agricultural 
tribe shall in execution of any decree or order 
of any civil or revenue Court, whether made 
^fore or after the enactment of this sub-aec- 
tion, be leased or farmed for a period exceeding 
20 years or .aortgagod except in one of the 
forme permitted by 8. 6. 

It is true that restrictive legislation 
has to be strictly construed, but that 
does not mean that the language has to 
be strained in order to do so. Every 
clause of a statute should be construed 
with reference to the context and the 
other clauses of the Act so as, so far as 
possible, to make a consistent enactment 
of the whole statute and the true mean'. 


1. Depuly Oommissioner, Muzafiarsarh « 
Sukhdial Ohandar Bhan, 1985 Lah 66=157 
10 1028. ' 
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iDg of any passage is that which, being 
permissible, best harmonises with the 
subject, and with every other passage of 
the statute (Maxwell on Interpretation 
of Statute, Edn. 7, pp. 20 and 26). Un- 
der the statute no alienation of land by a 
member of an agricultural tribe to a non- 
agriculturist shall exceed 20 years. In 
this respect Ss. 6 (a) and (b), 9, 11, 12 
and 14 may be seen. S. 12 deals with 
mortgages and leases made during the cur- 
rency of existing mortgage or lease and 
runs as follows : 

During the currency of a mortgage made on- 
dec S. G in form (a) or form (b) or of a lease or 
farm under this Act, the owner shall beat 
liberty to make a further temporary alienation 
of the same land for such term as together 
with the term of the current mortgage, lease or 
farm will make up a term not exceeding the 
full term of 20 years. 

Any such further temporary alienation, if 
made for a longer term than is permitted by 
this section, shall be deemed to be a temporary 
alienation for the term permitted by this sec- 
tion. 

The judgment-debtors, therefore, them- 
selves cannot givo two mortgages, farms 
or leases for a period exceeding twenty 
years and it is obvious from the wording 
of S. 16 (2) that this is what is meant by 
it, namely, that the civil or revenue 
Courts also cannot farm out the land of 
a member of an agricultural tribe for a 
period exceeding 20 years iu the aggre- 
gate, however, many farms or leases 
there may be. Any other construction 
of the section would do violence to the 
wording thereof and to the context. 
Further, under S. 11 (2), Punjab General 
Clauses Act, unless there is anything re- 
pugnant in the subject or context, words 
in the singular include the plural aud 
jvice versa. The words "decree or order,” 
therefore, iu S. 16 (2) can be read as "de- 
crees or orders,” there being nothing 
repugnant in the subject or context. 
The section would then read that no land 
belonging to a member of an agricultural 
tribe shall in execution of decrees or 
lorders of any civil or revenue Court be 
leased or farmed for a term exceeding 20 
years. In my judgment, therefore, the 
order of the District Judge and of the 
executing Court should be set aside and 
a lease granted for a period of 16 years 
only, and I would so direct. In these 
circumstances, the sum for which the 
lease has been given must be reduced by 
l/5th. 

1 might add that there will be no parti- 
cular hardship in this interpretation of 
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the statute as, if there are more decrees 
than one against a judgment-debtor, the 
decree-holders can apply for pro rata 
distribution with the attaching decree- 
holder, and the amount fixed as the value 
of the lease or farm would have to be 
shared pro rata. One decree-holder or 
an outsider would get the farm or lease, 
but the other decree-holders would be 
paid their pro rata share by such person. 

Abdul Rashid, J.— I agree. 

V.B./fi.K. Order accordingly. 
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Addison and Abdul Rashid, JJ. 

Mela Mal-Shib Dayal — .\ssessee8 — ' 
Petitioners. 


V. 


Commissioner of Income-tax — Opposite 
Party. 

Civil Misc. Petn, No. 620 of 1935, De- 
cided on 10th February 1936, from order 
of Commissioner of Income-tax, Punjab. 

Income-tax Act (1922), S. 13 — Method of 
accounting — Provision* of section explained. 


The provisions of S. IS, Income-tax Act, to 
the effect that income, profits or gains shall bo 
computed in accordance with the method of 
accounting regularly employed by the assessees 
do not imply that the assessees must necessarily 
adopt the financial year as the accounting 
period or must adopt a method which would 
avoid two dates of the 31st of March falling 
within one accounting period. (P 547 0 1, 2] 


Kirpa Bam Bajaj — for Petitioners. 

iT. N. Aggarwal and Sikri — for Oppo- 
site Party. 

Abdul Rashid, J. — This is an ap- 
plication under S. 66 (3), Indian Income- 
tax Act, for a mandamus to compel the 
Commissioner of Income-tax, Punjab, to 
state the case of the firm Mela Mal-Shib 
Dayal and refer the points of law arising 
therein to this Court. The following 
questions of law have been formulated 
on behalf of the assessees : (1) whether 
the sum of Rs. 2,062 on account of loss 
of the Ferozepore excise branch, and 
Rs. 4.663 of Mahalpur, Hariana and Moga, 
which follow the financial year « their 
iccounting periods (ist April 1930 to 31st 
March 3931) should not have been al- 
lowed to the assessees in the assessment 
relating to the year 1932-33 which fol- 
lows the accounting period Chet Budi 1 
50 Chet Badi 16 which corresponds to 

20th March 1931 to 6th April 1932, for 
5he year under assessment ; (2) when a 
method of accounting is regularly em- 
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ployed by an assessee and the same is 
accepted by the Income-tax OfiBcer from 
year to year, is an Income-tax Officer 
legally justified in departing from that 
practice in any subsequent year ? 

It appears that the Head Office of the 
assessees’ firm is at Hoshiarpur and they 
also carry on business at Ferozepore, 
Mabalpur, Hariana and Moga. The ac- 
counting period of the Head Office is the 
Sambat year from Chet Sudi 1 to Chet 
Badi 15. The length of the Sambat year 
is not constant, and sometimes it extends 
ovpr two dates of 31st March, and some- 
times it does not include even a single 
date of the 31st March. The accounting 
period of the branch offices which mainly 
deal with excise contracts is from the Ist 
of April to the 31st of March, that is 
the ordinary financial year. According 
to the assessees there was a loss at the 
Ferozepore excise branch amounting to 
Rs. 2,062 and at Mabalpur, Hariana and 
Moga branches amounting to Rs. 4,663 
during the accounting period 1st April 
1930 to 31sb March 1931. The accoun- 
ing period of the Head Office for the as- 
sessment year, 20tb March 1931 to 5th 
April 1982, happened to correspond to 
the period from "30th March 1930 to 
l9th March 1931.” As the accounting 
period of the Head Office ended before 
the accounting period of the branch 
offices came to an end, the losses of the 
branch offices during 1930-31 were not 
shown in the Head Office accounts deal- 
ing with the accounting period " 30th 
March 1930 to 19th March 1931.” In 
the assessment for the year 1932-33 the 
losses referred to above were sought to 
be claimed as they could nob have been 
claimed in the previous year, as the ac- 
counting period of the Head Office ended 
before the accounting period of the 
branch offices had come to an end. 

The learned Commissioner refused to 
state the case to this Court on the ground 
that the method of accounting resorted 
to by the assessees could not be regarded 
as a regular method of account” under 
S. 13 of the Act, On the other hand it 
was claimed on behalf of the assessees 
that this " method of accounting” had 
been employed by the assessees for a 
number ^ of years and the Income-tax 
iubhorities had raised no objection there- 
*'?*. of the opinion that the pro- 

visions of 8. 13, Income-tax Act, to the 
effect that income, profits or gains shall 


be computed in accordance with the 
method of accounting regularly employed 
by the assessees do not imply that the 
assessees must necessarily adopt the fin- 
ancial year as the accounting period or 
must adopt a method which would avoid 
two dates of 31st March falling within 
one accounting period. For the reasons 
given above, we direct the Commissioner 
of Income-tax, Punjab, to state the case 
of the petitioners and refer it to this 
Court. We formulate the following ques- 
tion of law : “Whether in the circum- 
stances mentioned above the losses of the 
branches ought to have been allowed in 
the assessment year 1932-33 of the Head 
Office.” The respondent will pay the 
costs of the petitioner. 

B.D./r.K. Mandamus granted. 
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Agha Haidar, J. 

Brij Lai — Plaintiff — Petitioner.. 

V. 

Dhanna Bam and another — Defea- 
dants—Opposite Parties. 

Civil Revn. No. 642 of 1935, Decided 
on 8th January 1936, from decree of 
Senior Sub-Judge, Mianwali, D/- 15th 
May 1935. 

Pro*note — Assignment— Pro-note can be 
orally transferred in Punjab, 

.Altbongb tbe proper mode of assignment Is 
by endorsement only, yet in Punjab there can 
be an oral assignment of a promissory noto : 28 
Mad 544, Rc}. ; 1932 Loft SO and 29 P L 1919, 
Ret. on. [p 648 C I] 

Qabul Chand for Bishen Narain — for 
Petitioners. 

Nawal Eishore—loi Opposite Parties. 

Order. — This is an application in re- 
vision under S. 115, Civil P. C., Kbuda 
Yar defendant 2 executed a promissory- 
note in favour of the plaintiff Brij Lai. 
Dhanna Bam, defendant 1, claiming to 
be an assignee of the promissory-note, 
recovered the amount due under it from 
Khoda Yar, defendant 2. The plaintiff 
brought the present suit in whioh ha 
impleaded Dhanna Bam as defendant 1 
and Khuda Yar as defendant 2 for the 
recovery of the amount due on the pro- 
missory-note. The promissory-note was 
for a sum of Rs. 16 only whioh togethet 
with interest amounted to Rs. 28 only. 
The trial Court decreed the plaintiff’s 
claim. Dhanna Ram went up in appeal 
and the learned Judge of the lower ap 
pellate Court came to the conoluaion that 
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the plaintiff had orally assigned the pro- 
note to Dhanna Bam and that by virtue 
of this verbal assignment Dhanna Bam 
could recover the amount of the pro- 
note from defendant 2. The suit of the 
plaintiff was accordingly dismissed. The 
plaintiff has come up to this Court in 
revision. 

There cannot be any doubt that there 
is a conflict of judicial opinion on the sub- 
ject, but there is a decision of a learned 
Single Judge of this Court in 1932 Lah 
30 (1), in which it was held that there 
can be an oral assignmeot of a pro-cote 
in the Facjab at least, as the technical 
provisions relating to the assignment of 
cboses ID action contained in the Trans- 
fer of Property Act were not strictly ap- 
plicable to this Province. He relied upon 
28 Mad (2). In this case the learned 
Judges, though not trammelled with the 
question of the applicability of the 
Transfer of Property Act, held that nego- 
tiable iustruments were cboses in action 
and that the rules in regard to them 
prior to the passing of the Negotiable 
lustrumeuts Act continued to apply to 
them to the extent that they are not 
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assignment of a pro-note is by endorse 
ment only and that a verbal assignment 
was invalid, but in a revision in which a 
sum of Ks. 23 only is involved I do not 
think it worth while either to refer the 
matter to a larger Bench or to record my 
dissent from a case decided by a learned 
Judge of this Court especially when that 
decision is based upon an earlier autbo- 
rity which is entitled to great respect. 
I therefore decline to interfere in revi- 
sion and dismiss this application with 
costs. 

B.d./r.k. Bevision dismissed. 
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Addison and Abdul Rashid, JJ. 

Mian Channu Factories Union— Veti. 
tioner. 

V. 

Commissioner of Income.lax, Punjab 
— Opposite Party. 

Civil Ref. No. 65 of 1935, Decided on 
10th February 1936, from Commissioner 
of Income-tax, Punjab, N. W. F. and 
Delhi Provinces, Lahore, D,^-25tb Oc- 
tober 1935. 


expressly or impliedly afifected by any 
provisions of the Act. They point out 
that a pro-note, whether negotiable or 
not, is nevertheless a chose in action 
and is subject to the iucidents attaching 
to it in that aspect, so long as the rules 
of Law Merchant are not departed 
from and that cboses in action have been 
held orally assignable in this country, 
and such an assignee will have only the 
right, title and interest of the assignor 
while suing upon it in his own name. 
There is another case reported in 29 P R 
1919 (3) where two learned Judges of the 
Chief Court of the Punjab held that ; 


Income-tax — Partnerihip consistin'* of 
firms and undivided Hindu family — Shares 
of members of firm not mentioned in part- 
nership deed — Partnership is trading con- 
cern and not firm within meaning of Income- 
tax Act — Such partnership is classed as 
other associations of individuals. 

\Vhete a partnership Union purports to con- 
sist of two firms and one Hindu undivided 
family and the shares of the members of the 
firm are not mentioned in the deed of partner- 
ship and the partnership is undoubtedly a 
trading concern, it cannot fall within the defi- 
nition of the words 'firm' as given in the In- 
come-tax Act. It is more appropriate to regard 
it as 'Other Association of Individuals.’ 

[P 549 0 2] 

M. L. Sethi and /. G. Sethi — for As- 


Ad endorsement is not the only mode by 
which a negotiable instrument may be trans- 
ferred and that it may be otherwise assigned 
and the assignee may sue in bis own name. 

The learned Judges followed 28 Mad 
dii (2). There are cases of other Courts 
which have been cited by the learned 
counsel for the applicant and which no 
doubt seem to lend support to his con- 
tention that the proper mode of the 

1. Lachba Bam v. Hem Raj, 1932 Lah 30= 
134 I 0 121=33 P L B 120. 

2. hlutbar Sahib v. Kadir Sahib, (1905) 28 Mad 
544=16 M L J 384. 

3. Panna Lai Lacbbman Das v. Hargopal 
Ehnbi Bam, 1919 Lah 85=61 I 0 250=29 
P R 1919. 


eessees — Petitioner. 

J. N. Aggarwal and S. M. Sikri — for 
Commissioner of Income-tax. 

Order. — This a reference under S. 66 (2) . 
Income-tax Act. The Commissioner of 
Income-tax. Punjab, has formulated the 
following questions of law for the opinion 
of this Court : (l) whether on the facts of 
the case, the assessees were chargeable to 
tax under S.-3. Income-tax Act ; (2) wbe- 
that the assessees were to be dealt with 
as a “firm" or as an “ association of m- 
dividuals;” (3) whether registration 
under S. 26-A could be granted or not : 
(4) whether, in the circumstances of the 
case, interest paid to partners was an 
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allowable deduction under S. 10 (2) (iii). 
The Mian Channu Factories Union 
(hereinafter called the assessees) were as- 
sessed for the year 1933-34 on an income 
of Bs. 39,969 in the status of an "aseocia- 
tion of individuals.” This Union was 
constituted by means of a deed of part, 
nership dated 13th September 1931. 
There were three partners according to 
the partnership deed, namely the firm of 
Dbanpat Mal-Diwan Chand, the firm of 
Ujjal Singh-Ajaib Singh and the Hindu 
undivided family of Dbanpat blal-Bbag- 
wao Das described as the first, the second 
and the third party, and owning 70, 60 
and 75 shares in the partnership respec- 
tively. It was provided in the deed that 
all the goods purchased by the partner- 
ship shall be sent to all the three fac. 
tories for ginning in proportion to their 
respective shares and that each factory 
shall charge Rs. 10 per bale for ginning. 
The factory ginning was to keep Rs. 5-8 
per bale and pay Rs. 4-8 to the partner- 
ship. At the end of the year, the profit 
made by the partnership was to bedivided 
between the partners in accordance with 
their respective shares. Any amount 
remaining unrealized from a purchaser 
or an Artbi was to be borne by the part- 
nership. The partnership was to pay 
the employees and the ginning charges 
were to be debited to each factory after 
the whole lot was pressed. 

^ Id view of the above mentioned pro- 
visions of the deed of partnership it is 
clear that the Union was a trading con- 
cern and as such liable to assessment 
on its profits. In the case reported as 
50 Mad 176 (l), four unregistered firms 
entered into a partnership to purchase 
certain goods, to sell them at different 
times and divide the profits, and it ap- 
peared that the total number of mem. 
bars of all the firms together came to 
twoafcy-twoj but the partnership wae 
not registered under the Indian Compa- 
nies Act. On a suit iustitoted by three 
of the firms against the fourth for dis- 
solution of partnership and taking of 
partnership accounts, it was held that 
the transaction was a business within 
S. 4, 01. 3. Companies Act, and nob 
a single venture falling outside the sec- 
tion. It was further held that for pur- 
poses of registration r equired by S. 4, 

* SonajiKapurohand, 


Cl. 2, of the Act, each of the unregis- 
tered firms cannot be regarded as a single 
legal entity ; that “ persons” under S. 4, 
Cl. 2. denotes individuals and does not 
include bodies of individuals. This deci- 
sion was affirmed by their Lordships of 
the Privy Council : 84 C W N 1107 (2). 

It is well settled that a firm is a mere 
group of individuals, and that a firm as 
such cannot legally be a partner in an- 
other firm. In the present case the 
Mian Channu Factories Union purports 
to consist of two firms and one Hindu 
undivided family. The shares of the 
members of the firm Dbanpat Mal-Bhag- 
wan Das and those of Ujjal Singh.Ajab 
Singh inter se, are not mentioned in this 
deed of partnership. While this part- 
nership is undoubtedly a trading ooncern, 
it does not appear to us to fall within 
the definition of the word**firm” as given 
in the Income-tax Act. It is more ap- 
propriate to regard it as ** Other Assooia. 
tion of Individuals.” In view of our 
finding that the Union is not a firm, the 
question of registration really does nob 
arise. In any case, even if the Union is 
held to be a firm, it cannot be registered 
as the individual shares of the different 
members of the firm constituting the 
partnership are not mentioned in the 
deed. 

With regard td interest it is provided 
in the deed of partnership that each fac- 
tory shall invest its own capital for the 
.purchase and sale of goods and shall get 
interest at the rate of Rs. 10 per cent 
per mensem. The money thus used by 
the different partners cannot be con- 
sidered to be capital borrowed for the 
purposes of the business within the 
meaning of S. 10 (2) (iii). For the rea- 
sons given above, we answer the first 
question in the affirmative. With res- 
peot to the second question we hold that 
assessees must be regarded as an "as- 
Moiation of individuals.” The third and 
the fourth questions are answered in the 
negative. The assessees shall pay the 
costs of the Commissioner in this Court 


b.d./h.k. 


Answer aecordingly. 
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Agha Haidar, J. 

Piare Lal — Defendant — Appellant. 

V. 

Karta Bam — Plaintiff — Respondent. 

Second Appeal No. 22 of 1935, Decided 
on 4th February 1936, from decree of 
Addl. Diet. Judge, Karnal, LI- Gth Octo- 
ber 1934. 

(a) Limitation— Copy — Person should not 
suffer for delay of copying section— Copying 
department is not agent of public. 

A litigant cannot be made to eufier for the 
lachas and action of any department connected 
with the administration of justice. Hence there 
is DO reason why a party should lose his right 
of appeal for the dilatory methods of copying 
department. The copying department is not the 
agent of the applicant for copies but for the 
particular department of the Government which 
is in charge of the Deputy Commissioner; 1936 
Lah 200, i?c/. [P 550 C 2] 

(b) Lahore High Court Rules — Copying 
rules — Rules very complicated — Amendment 
of rules suggested. 

The rules relating to the obtaining of copies 
in Punjab are far from being easily understand- 
able and it is to be hoped that some simple 
rules shall be devised so that the litigants 
shall not be harassed and the time of the 
Court in considering these matters, which un- 
fortunately crop up almost every day, shall not 
be wasted. [P 551 C 1] 

Shamair Chand — for Appellant. 

Achhru Bam and Indar Dev Dua — for 
Respondent. 

Judgment. — This is a defendant's ap- 
peal, which raises a question of limits- 
tion. The trial Court decreed the plain- 
tiff's claim on 14th July 1933. On 15th 
July 1933, the defendant, with a view to 
filing an appeal in the Court of the Dis- 
trict Judge, made an application for 
copies of judgment and decree and along 
with his application deposited a sum of 
Rs. 3. Nothing further was done by the 
copying department. They could easily 
have informed the applicant that the 
amount which he had deposited was in- 
adequate for the purpose of obtaining the 
copies; or they might bare demanded the 
balance from him or they could at least 
have returned the application itself to 
him on the ground that it was not a good 
application owing to the proper copying 
iee nob being deposited along with it. 
They did nothing of the kind until 27th 
July 1933 when they prepared the esti- 
mate of costs. This estimate was commu- 
nicated to the applicant and be promptly 
paid the balance on the same day. The 
copies were ready on 27bh July 1933 and 
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were delivered to the applicant on the 
same day. The appeal was filed on 25th 
August 1933. The position therefore is 
that, if the appellant is allowed to ex- 
clude the time between 15th July 1933 
and 27th July 1933, he would be within 
time. On the other hand, as the learned 
District Judge has held, if the applicant 
was entitled only to two days' concession, 
namely, the 26th and 27th July, the ap. 
peal would be clearly time-barred. Hold- 
ing this view, the learned District Judge 
has dismissed the appeal as barred by 
limitation. 

In second appeal two contentions are 
raised by the defendant-appellant. In the 
first place, it is argued that the copying 
department after receiving application on 
15tb July 1933, did not take any action 
at all and therefore the petitioner was 
lulled into a state of false security. There 
is force in this contention. The copying 
department, as already pointed out, 
should have taken prompt action either 
by returning the application on the 
ground that it was not in order because 
the full cost of copying had not been paid 
or it could have demanded the balance. 
But there was no justiSoation for them 
to keep it in their office from 15th July to 
27th July 1933 without taking anyaction. 
A litigant cannot be made to suffer for the 
laches and inaction of any department 
connected with the administration of 
justice, hence there is no reason why in 
the present case the defendant.appellant 
should lose his right of appeal for the 
dilatory methods of the copying depart- 
ment. I have already laid down in 87 P 
L R 784 (1) that the copying department 

is not the agent of the applicant for copies 
but of the particular department of the 
Government which is in charge of the 
Deputy Commissioner. 

It was pointed out to me by the 
learned counsel of the opposite party that 
the applicant should have put in the 
minimum deposit of Bs. 6 along with the 
application and not Bs. 3 as ho actually 
did. The learned counsel however for- 
gets the admitted fact that the cost 
of the copy of the decree in the PMsenb 
case would have been only Es. 1-i-U. 
There was nothing whatsoever to prevent 
the copying department from supplying 
the applicant with a copy of the decree 

I. Rura Malv. Ram Ohand, 1936 Lab 200=159 
I 0 173=37 P L B 781. 
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cnly and withholding the copy of the 
jodgmeDt until the balance had been paid. 
Now, counting the period from loth July 
1933, when application was undoubtedly 
{Dade for copy of the decree with a depo- 
sit of Bs, 3 up to 27th July 1933, the ap- 
plicant was undoubtedly entitled to a de- 
duction of this time. Haying regard to 
S. 12, sub-s. (2), Lim. Act, and deducting 
the period between 15th July and 27th 
July the appeal of the defendant in the 
lower appellate Court would be within 
time. 

Furthermore, an appeal is filed against 
the decree a copy of which must accom- 
pany the memorandum of appeal. The ap- 
plicant could have been supplied with a 
/Copy of the decree and be would have 
taken his chance of filing the memoran- 
dum of appeal in the lower appellate 
Court together with a copy of the decree 
■ouly. He could then have prayed for 
dispensation as regards the copy of the 
judgment and the Court might havegran- 
ted the same to him. Tbat-was a matter 
.entirely between the applicant and the 
-Court and uot for the copying department. 
!rbe chances for obtaining that dispensa- 
tion might have been remote, but that 
again was a matter for the appellate 
Court and for nobody else. The roles, as 
I have pointed out on more than one oo. 

. oasion, relating to the obtaining of copies 
in this Province, are far from being easily 
. understandable and it is to be hoped that 
. some simple rules shall be devised so that 
the litigants shall not be harassed and 
the time of the Court in considering 
these matters, which unfortunately crop 
np almost every day, shall not be wasted. 

I therefore hold that defendant's ap- 
,peal before the lower appellate Court was 
within time. I therefore allow the ap- 
peal and, setting aside the order of the 
lower appellate Court, remand the case 
ior disposal according to law. The re- 
mand may be treated under 0. 41, B. 23 
X)r S. 151, Civil P. 0. The appellant is 
-entitled to a refund of the court. fee. 
Having regard to all the olroumstaaoes, 1 
-order that costs shall abide the result. 

B.d./r.k. Appeal allowed. 


Kartara (Bhide, J.) 

A. I. R. 1936 Lahore 551 
Bhide, J. 

Jaginder Singh — Plaintiff Appellant. 

V. 

KaTtara and anothcT Defendants"” 
Bespondents. 

Second Appeal No. 1195 of 1935, De- 
cided on 20tb March 1936, from decree of 

Dist. Judge, Hoshiarpur, D/- 23-3-1935. 

Custom lPunjftb)^Marriftge — Jatsor Garh* 
•hankar tabnl^Jats are regarded as Sudras 
— Among Sudras marriage o( father* in-law 
with bis daughter-in-law is vaiid-*‘Factum 
valet* applicable to marriage Marriage 
accepted by brotherbood~Long cobabit*- 
etion raises strong presumption of marriage 
amongst Jals — Daughter-in-law comes from 
different *got'^No objection to such mar- 
riage. 

There is no direct prohibition in Hindu law 
as regards a marriage between a father-in-law 
and a widowed dangbter-in-law atleast so far as 
Sudras are concerned. Jats are classed as 
Sudras and for the purposes of marriage, they 
are governed by the restrictions laid down in 
Hindu law only to such extent as they may 
have adopted them by usage. There is, there- 
fore, DO ioitial presumption against the validity 
of such marriage. On the contrary, when a 
marriage has taken place in fact, there is in law 
a presomptioD in favour of legitimacy. The 
presumption is stronger when it appears that 
the marriage took place long ago and was accep- 
ted as valid by the brotherhood. The same 
presumption Is raised even in cases of long 
cohabitation as man and wife amongst Jats. 
The daughter-in-law comes from a different got 
and from the standpoint of got pure and 
simple, there would be no objection to her mar- 
riage with her father-in-law. Jats of Garh- 
sbankar Tahstl consider that a man has a 
claim to marry not only bis brother*$ widow, 
but also widows of other near relations and 
this he can do oven without a marriage cere- 
mony. [P 554 G 1; P 555 C 1] 

D, N. Aggartval — tot Appellant. 

N, C, Pandit — for Bespondents. 
Judgment. — The pedigree table of the 
parties conoerned in this case is as foU 
loWBl 

DHUNNA 81NGH 


Bahadur Singh Gajja Singh 


I I 

Onlab (died Mehr 

without Chand 

leaving any I 

issue). I 


Sahib Beant Dalip 

Rai Singh Singh 

Joglodar Singh 
(minor)— 

Appellant. 

The appellant Jogindar Singh . a Jat* 
of the Garhehankar Tahail in the Hoahi. 
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arpur District sued for a declaration that 
a sale of 20 kanals 7i marlas of land made 
by his father Dalip Singh was without 
consideration and necessity and should 
not, therefore, affect bis reversionary 
rights. The defendants resisted the suit 
inter alia on the ground that the land 
was not ancestral. This plea was founded 
on the contention that Dalip Singh and 
his two brothers Sahib Rai and Beant 
Singh were born to Mehr Chand by his 
marriage with his widowed daughter-in- 
law and the marriage being invalid ac- 
cording to custom they were Mehr 
Chand's illegitimate sons. The learned 
Subordinate Judge who tried the case bad 
not at first framed any issue on the point 
of custom, but when the case came up on 
appeal before the learned District Judge 
he framed an issue as follows: 

Whether according to custom as followed by 
tho parties a marriage of a daughter-in-law 
with a father-in-law isinvalid and the children 
of such union illegitimate ? 

The case was remanded for enquiry on 
this point. Evidence of both the parties 
was then recorded by the trial Court and 
a few witnesses were also examined by it 
suo moto. After considering this evidence 
the learned District Judge came to the 
conclusion that it was not established 
that a marriage between a father-in-law 
and a widowed daughter-in-law was valid 
by custom among Jats. Accordingly be 
upheld the defendants’ plea that the land 
in suit was not ancestral qua the plaintiff 
and dismissed the suit. From this deci- 
sion the present appeal has been pre- 
ferred. The sole point agitated in this 
appeal is that of the custom involved in 
the issue which was remanded by the 
learned District Judge for enquiry as 
stated above. It will, therefore, be 8ufi3- 
cient to discuss the evidence so far as it 
relates to the question of custom. The 
appellant produced 18 witnesses while the 
respondents produced 14 witnesses. Five 
witnesses were examined by the Court 
suo moto. Out of. the appellant's wit- 
nesses four are lambardars, one is a 
retired Jamadar and one is a Havaldar 
pensioner. These witnesses have depos- 
ed that a marriage between a father-in- 
law and a widowed daughter in-law is 
considered valid by custom amongst Jats. 
They have referred to two instances, 
namely one of Sahib Ditta, a Jat of the 
village Jainpur who married his widowed 
daughter-in-law named Mt. Khanon. He 
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had two children by this marriage named 
Bir Bal and Milkhi and they succeeded 
to his property (vide Ex. A-l). Bir Bal 
has himself appeared as a witness and 
supported this instance. Another instance 
mentioned by the witnesses is that of 
Mangal Singh of Lalian who married his^ 
daughter-in-law and had t vo sons named 
Pal Singh and Lai Singh. 

It appears that Mangal Singh gifted his 
property in favour of Pal Singh and Lai 
Singh as well as another son named 
Sahib Singh by another wife in equal 
shares. Mutation was effected in accord- 
ance with this gift (vide Ex. A-2). The 
witnesses have also referred to an instance 
of a marriage wherein a Jat bad married 
the widow of his nephew. This instanee- 
was the case of Sant Singh who had 
married Mt. Prabbi, widow of his nephew, 
This instance is supported by the judg- 
ment in Civil Appeal No. 2167 of 1929 
decided by Addison, J., on 22n(r May 
1930. The validity of the marriage was- 
questioned in this case, but the marriage 
was ultimately upheld as valid by this 
Court. This judgment follows another 
case of a similar marriage reported in 
2 Lah L J 370 (l). In that case the ques- 
tion of the validity of the marriage was- 
not gone into by this Court as there was 
no certificate on the question of custom, 
but it appears that the marriage had 
been held to be valid by the Courts below. 
The appellant’s witnesses have also men- 
tioned certain other cases wherein Jats 
bad married widows of their uncles and 
so forth. The evidence of the appellant’s 
witnesses also shows that Mehr Chand’s 
marriage, which took place long ago, was 
attended by the Baradari and that his 
sons and daughters have been married 
into Jat families. 

The witnesses for the respondents have 
on the other hand deposed that a 
marriage between a father-in-law and a 
widowed daughter-in-law is considered to 
be immoral and invalid according to 
custom. They have not however cited 
any instance in which the validity of such 
a marriage was questioned and the 
marriage was ultimately held to be in- 
valid by the Courts. The witnesses bavo 
merely deposed that they do not know 
of any such marriage having taken place 
and that they considered it to be repug- 

Maha Ram v. Basftn, 1020 Lah 461=2 L L J 
370. 
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naot to morals. Oat of the respondents’ 
witnesses there are iambardars and one 
is a Jagirdar. Oat of the witnesses 
examined by the Commissioner soo moto 
two are pleaders, one is a Snbedar 
Major, another a Subedar and one a 
Zaildar. All the witnesses excepting 
Kartar Singh Zaildar have deposed that 
they have not heard of any marriage 
between a father-in-law and a danghter- 
in-Iaw having taken place amongst Jats. 
Sardar Amar Singh pleader deposed that 
he was not able to say whether each a 
marriage would or would not be valid 
according to custom, and to the same 
effect is the evidence of Sartar Singh 
Zaildar although he has mentioned one 
instance in which one Bela Singh, a Jat 
of Mauza Soona, bad married his nephew’s 
(Narain Singh's) widow by Cbaddar 
Andazi. He states that the Baradari 
attended the marriage and that Bela 
Singh had sons by the marriage. He was 
however anable to say whether such a 
marriage is or is not valid according to 
castom. The other three witnesses, 
namely, Sardar Arjan Singh, Sardar Dalip 
Singh and Subedar Major Manohar Singh, 
stated that a marriage between a father, 
in. law and a widowed daughter-in-law 
is not recognised as valid by castom. 

It will appear from the above that the 
evidence of the appellant is supported by 
two instances exactly in point and two 
instanoes of a marriage with the widow 
of a nephew which may be considered to 
be analogous. The case of the respon- 
dents on the other hand rests entirely 
on oral evidence. It is true that opinions 
of persons belonging to the same tribe 
on the question of custom are relevant in 
a case of this kind, but mere opinions 
unsupported by instances have to be 
taken with caution. The learned counsel 
for the respondents laid stress on the fact 
that six of their witnesses belong to 
Ohabbewal and some of them belong to 
the same got as the appellant, but it was 
not suggested that the custom invalidat- 
ing the marriage was peculiar to the 
wlage or to the got of the appellant. 
Moreover, the appellant’s witnesses also 
include some belonging to the village 
Ohabbewal and of the Jhuti got. In my 
opinion the balance of the evidence is 
clearly in favour of the appellant. The 
appellant’s witnesses include several men 
holding respectable positions, and the 
cross-examination does not show that 
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they are interested. I see no reason to 
disbelieve their statements that the 
marriage of Mehr Cband was openly per- 
formed and was attended by the brother- 
hood and that bis sons and daughter 
have also been married into Jat families. 
The respondents’ witnesses, when ques- 
tioned on the latter point, have given 
evasive answers, while some of them 
have made statements to the effect that 
Jats do not approve of Karewa and do 
not marry outside their tribe which 
appear to be clearly untrue in view of the 
answers to questions in the Customary 
Law of the District (see e. g., answers to 
questions 11 and 25). 

The appellant’s witnesses have more- 
over cited some instances two of which 
(those of Sahib Ditta and Mangal Singh) 
are supported by documentary evidence 
in the shape of mutations. As regards 
the instance of Sahib Ditta it was object- 
ed that it was not shown why the colla- 
terals did not go to Court. But it was 
really for the respondents to rebut the 
appellant's evidence on this point. The 
appellant’s evidence shows that two of 
the collaterals did object at the time of 
mntatioD, bat the objection was overruled. 
.Yet they did not care to take the matter 
to Court. As regards the other instance, 
i. e., that of Mangal Singh, it was urged 
that this was a case of gift. Bat it is 
not shown that the land was self ac- 
quired. The gift was made in equal shares 
in favour of the sons and it is note- 
worthy that no objection was raised to 
the mutation on behalf of the sou of the 
other wife. It is true that Mehr Cljand 
himself made gifts of his property in 
favour of the appellant and his brothers. 
His reasons for this course are not known. 

It was suggested that he adopted this 
course, because be knew that the marriage 
was invalid by custom. But it is signifi- 
cant that DO one challenged those gifts, 
and the point has been only incidentally 
raised by a third party in this case. As 
1 have already stated, there is evidence 
to show that Mehr Chand's marriage was 
attended by the brotherhood and his 
children have been married into Jat 
families. This evidence appears to be 
reliable and is important. It was further 
urged that the reapoudents have not been 
able to prove auy instances in which such 
marriages were' held to be invalid, be- 
cause such marriages are repugnant to 
the community and do not take place. 
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But in view of the oral evidence pro- 
duced by the appellant, which is referred 
to above, this contention does not appear 
to be tenable. It may be that such 
marriages are perhaps not now looked 
upon with approval and are therefore 
rare. But that does not necessarily mean 
that they are invalid. Marriage of Jats 
with Chumar and Chubra women have 
also been held to be valid, though such 
marriages also are probably not looked 
upon with approval, and are rare. 

The oral evidence of the appellant seems 
to receive support also from the Customary 
Law of the Hosbiarpur District. In reply 
to question 9, which relates to the prohi- 
bited degree of relationship for the pur. 
pose of marriage, it was stated that Jats 
now prohibit marriages within the boy’s 
got and bis mother's got. It was added 
that a mao may not marry the descen- 
dants of bis mother's or father’s sisters, 
but this prohibition does not extend to 
their gots. The daughter-in-law comes 
from a different got and from the stand- 
point of “got" pure and simple, as indi- 
cated in the above reply, there would be 
no objection to her marriage with her 
father-in-law. The real objection to the 
marriage would be founded on affinity. 
But from the reply to question 25, Jats 
of Garhshankar Tahsil at any rate do not 
appear to attach importance to this ob- 
jection. Question 25 and the answer 
thereto run as follows : 

Question 25.^Wh6re the marriage ceremoDj 
baa Dot been performed, does the cohabitation 
of a man and woman constitute a marriage ? 

.Xnstt'er.— Generally the reply U that mere 
cohabitation without the performance of mar* 
riage ceremonies will not constitute a valid 
marriage. Hindu Jats of Dasuya and Garb* 
Shankar Tahsil however admit that the union 
of a man with his deceased brother's widow or 
the widow of any other near relative^ whom he 
had a claim to marry by Karewa is suffictent to 
constitute a marriage even though no cere* 
monies may have been performed. 

It would appear from the above that 
Jats of Garhshankar Tahsil consider that 
a man has a claim to marry not only bis 
brother’s widow, but also widows of other 
near relations, and this he can do even 
without a marriage ceremony. The cus- 
tom is probably a relic of the times when 
women were looked npon as property and 
though this idea is repugnant to modern 
notions, it appears to survive still in cer- 
tain customs amongst Jats. So far as 
mere repugnancy to modern notions is 
concerned, a marriage with a deceased 


brother’s widow can scarcely be con- 
sidered to be less repugnant than a mar- 
riage with a son’s widow. If the latter 
marriage is considered to be objectionable 
becanse a daughter-in.law stands on the 
same footing as a daughter, the marriage 
with a brother’s widow would equally be 
repugnant as the latter stands on the 
same footing as a sister. But there can 
be no doubt whatever that Jats do re- 
cognize Karewa with a brother's widow 
as valid and the answer quoted above in- 
dicates that they do not object to mar- 
riages with widows of other near rela- 
tives also. As regards decided -cases, I 
have already referred to one in which a 
marriage with the widow of a nephew 
was held to be valid. This case (Ex. A-5) 
relates to Bajpnt Mehtons of the Hoshiar- 
pur District. The instance is not exactly 
in point and it is true that custom can 
not be extended by logic or analogy. But 
the instance might be cnosidered to be 
relevant at least so far as it indicates 
that marriages which would be objected 
to on grounds of affinity are not yet con- 
sidered objectionable amongst certain 
tribes of this district. 

The learned counsel for the respon- 
dents laid much stress on a case relating 
to Jats from the Ambala District reported 
as 15 Lah 688 (2), in which it was held 
by a Division Bench of this Court that, 
according to the custom governing the 
parties in that case, the marriage of a 
father-in-law with his widowed daughter- 
in-law is not valid. The instance related 
to Jats belonging to a different district 
and is, therefore, not exactly in point. 
The case was decided on such evidence 
as was before the learned Judges and did 
not purport, so far as I can see, to lay 
down any custom for Jats in the whole 
Province. It is well known that customs 
relating to the same tribe often vary 
from district to district, and 
different localities of the same district. 
It is only necessary to refer to the cus- 
tomary laws of the different districts in 
this Province to verify this fact, in tne 
present instance we find that Jats from 
Garhshankar Tahsil are governed by cus- 
toms differing in certain respects from 
those of other Jats in the Hoshiarpur 
District (See e. g-, answers to ques- 
tions 11, 25, etc.). 

2. Jagnahar Singh v. Sadhn J; B 

I C 948=15 Lah 688—36 if U » 


288 : 

503. 
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It was remarked in 15 Lah 688 (2) that 
there is no direct prohibition in Hindn 
Law as regards a marriage between a 
father-in-iaw and a widowed daughter- 
in-law, at least so far as Sudras are eon- 
cerned. It is not disputed that Jats are 
classed as Sudras, and for the purposes of 
marriage they are governed by the res- 
trictions laid down in Hindu Law only 
to such extent as they may have adopted 
them by usage. (Sea Mayne's Hindu Law 
1922, pp. 105-6). There is therefore no 
initial presumption against the validity 
of the marriage in dispute. On the con- 
trary. when a marriage has taken place 
in fact, there is in law, presumption in 
favour of legitimacy [See 13 M I A 141 
(8) at p. 158; also 54 M L J 388 (4) and 
2 Lah 207 (5).] The presumption is 
stronger when it appears that the mar- 
riage took place long ago and was ac- 
cepted as valid by the brotherhood, as 
seems to have been the case in the pre- 
sent instance. The same presumption 
has been raised even in cases of long co- 
habitation as man and wife amongst Jats 
(See answer to question 25 in the Cos. 
tomary Law of the Hoshiarpur District 
referred to above, 74 P B 1893 (6). 54 
P B 1900 (7), etc.). Customs recognizing 
such marriages were not unknown 
amongst non-Aryan tribes in ancient 
times and are still known to survive 
amongst certain tribes (see Mayne’s 
Hindu Law, 1922, at p. 106). It was the 
respondents who raised the plea that the 
marriage in question in the present case 
was invalid according to custom and the 
burden lay heavily on them to prove 
their allegation. In view of the evidence 
disonssed above it seems to me that they 
have failed to discharge that onus. I 
hold accordingly that it baa not been 
proved that the marriage in question is 
invalid according to the custom governfog 
(Jats of Garhshankar Tahsil, of the 
■Hoshiarpur District. I accept the appeal 
and remand the case to the learned Dis- 
trict Judge for decision of the appeal be. 


d. Inderau ValUDgypulyv.RamaswamlPaudift, 
(1869) 18 M I A 141=3 Bong L B 1=12 W B 
41 (P C). 

. 4. Andtahennedlge Dinobamy v. Wiiatunge 
Liyauapatabeudiga, 1927 P 0 185=104 1 0 
827=64 M L J 888 (P 0). 

5. Indar Singh V. Tbakat Singh, 1921 Lah 20 
=68 I C 887=2 Lah 207, 

6. Hita Singh v. Mfc. Baml, (1893) 74 P B 1893, 

7. Chet Singh v. Asu, (1900) 64 P R 1900=217 
P L B 1900. 


fore him on merits. Costs to follow final 
decision. 

B.d./r.k. Appeal accepted. 
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Addison and Abdul Eashid, JJ. 

Hoshnah Ravi and another — Auction- 
purchasers — Appellants. 

V. 

Punjab National Bank, Ltd. — Decree- 
holder and others — Judgment-debtors — 
Bespondents. 

Letters Patent Appeal No. 139 of 
1935, Decided on 4th February 1936, 
from judgment of Jai Lai, J., D/- 11th 
October 1935. 

(a) Ci?il P. C. (1908). O. 21, R. 90 — Auc- 
tion^purchaser arbitrarily closing auction at 
4 o'clock, mithough another bidder is willing 
to purchase properly for larger sum It 
amounts to material irregularity in conduct* 
ing sale ~ Applicant applying for setting 
aside sale not sustaining substantial injury 
by reason of irregularity ~ Sale will not be 
set aside. 

Where the auctioneer conducting an execa- 
tion salei arbitrarily closes the anetion either 
before ot as soon as it is 4 o'clock altboagh a 
bidder is willing to parchase the property for a 
much larger sum than the price realized, and 
although, the bid for the larger sum even if 
made after 4 o'clock is made immediately after 
the bid for which the property is knocked 
down, it amounts to a material irregnlarity in 
conducting the sale. Where however the pro* 
perty has not been sold at an inadequate price 
and the applicant has not sustained any sub* 
stantial injury by reason of the irregularity in 
conducting the sale, the sale will not be set 
aside. [P $66 C 3; P 657 0 1] 

(b) Civil P. C. (1908). O. 21, R. 6S-Sale is 
complete when property is knocked down to 
bighest bidder ~ It is not open to Court to 
offer property to person offering higher 
amount. 

When the officer of the Court or suoh other 
person as the Court may appoint to conduct a 
sale as provided in 0. 31, B. 66 knocks down the 
property to the highest bidder, eucli person 
must be deemed to have been deolared to be the 
purchaser of such property. The sale Is complete 
when the property is knoeked down to highest 
bidder and U is not open to the Court there* 
after to oSer the property to any person who 
may be prepared to purchase it for higher 
amount : 1981 Lah 78 and 1933 Nag 123, Foil.; 
1929 Bang 811, B^f. [P 557 0 1, 3] 

(cl Letters Patent (Uh). Cl. 10 — Appeal— 
Objection not specifically raised before single 
Judge cannot be raised. 

An objection not speoifioally raised in an ap* 
peal before a single Judge of the High Court 
cannot be raised in an appeal under 01. 10, 
Letters Patent. . [P 557 0 S] 

L. Kapur— tor Appellantis. 

Ear Gopal — for Bospondont !• 


I 
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Abdal Rashid, J, — The Punjab Na- 
tional Bank obtained a decree against 
Har Dial and his brother for a sum of 
Rs. 19,000, and in execution of this de- 
cree one house belonging to the judg- 
ment-debtors, situate in Chiniot Town, 
was auctioned on 17th October 1932, for 
Es. 4,305. The auction was conducted 
by the OfiBcial Receiver, Lala Hans Raj, 
and the last bid recorded was that of 
Nibal Chand and Hoshnak Ram for 
Rs. 4,305. 

On 19th October 1932, the Bank pre- 
sented an application to the executing 
Court stating that the sale had been con- 
cluded by the Official Receiver before 4 
p. m., in spite of the fact that Paras Ram, 
Manager of the Bank, had offered a bid 
of Rs. 4,500. It was also alleged that 
the value of the house in dispute was 
more than Rs. 7,000 and that the Bank 
was willing to offer Es. 6,000. It was 
prayed that the auctioneer may be 
ordered to continue the auction- On 19th 
November 1932, the Bank put in objec- 
tions under 0. 21, R. 90, Civil P. C., 
alleging that there had been grave irregu- 
larities in conducting the sale and that 
the sale was therefore liable to be set 
aside. Both these applications were re- 
jected by the executing Court by its 
order dated 27th November 1934, and 
the sale in favour of Nibal Chand and 
Hoshnak Ram was confirmed on 10th 
January 1935. Against this decision the 
Bank preferred an appeal to this Court. 
It was held by a single Judge of this 
Court that it was not certain whether the 
last bid by the Manager of the Bank was 
made after 4 o’clock and, that under the 
circumstances, the auctioneer should have 
continued the sale, if necessary, to an- 
other date. 

On this finding the appeal was accep- 
ted and a fresh sale of the house in dis- 
pute was ordered. The auction-purcha- 
sers have preferred an appeal under 
Cl. 10, Letters Patent, against the deci- 
sion of the single Judge. We have been 
taken through the entire evidence by the 
learned counsel for the parties. The exe- 
cuting Court has mainly relied on the 
evidence of the Official Receiver who 
stated that he concluded the sale at 4 
o’clock and that Paras Ram, Manager of 
the Bank, told him a few minutes after 
4 p. m. that he wanted to give a bid of 
Es. 4,500. A look at the list of bids 
shows that the Manager of the Bank con- 


tinued to raise the bid by a substantial 
amount whenever a bid was given by 
Nibal Chand and Hoshnak Ram. When 
Nibal Chand and Hoshnak Ram gave a 
bid of Es. 2,700, the Manager raised it to 
Es. 3,000. Further, when Nihal Chand 
gave a bid of Rs. 3,050, the Manager gave 
a bid of Rs. 4,000. The list of bids also 
shows that tl e present auction. purcha- 
sers raised the bid of the Manager of the 
Bank by five rupees, while the Manager 
continued to raise it by Rs. 100. It is 
also in evidence that the Manager of the 
Chiniot Branch of the Bank bad been 
authorized by the Head Office to pur- 
chase the bouse in dispute up to Rupees 
7,000. 

It appears therefore that the auc- 
tioneer arbitrarily closed the auction 
either before or as soon as it was 4 
o’clock, though the Manager of the Bank 
was eager to purchase the property for a 
much larger amount than the price re- 
alized. The learned single Judge was 
therefore right in bolding that it had not 
been established that the Manager of the 
Bank bad given his bid of Es. 4,500 after 
4 o'clock. The circumstances point to 
the fact that, even if this bid was made 
after 4 o'clock, it was made imme- 
diately after the bid of Es. 4,305 
made by the auction-purchasers. We 
therefore agree with the single Judge 
that there was a material irregu- 
larity in conducting the sale. 

The provisions of 0. 21, R. 90, Civil 
P. C., make it clear that no sale in exe- 
cution can bo set aside on the ground of 
irregularity or fraud unless upon the facts 
proved the Court is satisfied that the appli- 
cant has sustained substantial injury by 
reason of such irregularity or fraud. This 
point appears to have been overlooked in 
the judgment under appeal. Tek Chand 
(J*. D. W. 1) states that he intended to 
purchase the house in dispute, but as the 
price went above Es. 4,000, he did not 
purchase it. as Es. 4,000 was a reasonable 
price for the bouse. He is a 
dent of the Municipal Committee. Obmiot, 
and there is no reason to suppose that be 

is favouring the judgment-debtors. Narpat 

Ram (J. D. W. 2) stated that the house 
in dispute was equal in area and similar 
in construction to bis house and adjoined 
it, and that his house was mortgaged 
with the Punjab National Bank for 
Es. 9,000, but the Bank received Rupees 
4,500 and gave up the house. This shows 
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that the value of the bouse in dispute is 
not above Es. 4,500. The only evidence 
produced on behalf of the Bank was that 
the Bank was prepared to offer a bid of 
Es. 6,000 for the house in dispute. The 
decretal amount due to the Bank is over 
Es. 19,000. The mere fact that the Bank 
was prepared to purchase the house for 
Es. 6,000 therefore does not show that 
the bouse had been sold for an inadequate 
price. We are therefore not satisfied 
that the applicant has sustained any 
substantial injury by reason of the irregu- 
larity in conducting the sale. 


The learned counsel for the respondent 
contended that when a house is sold in exe- 
cution of a decree it is for the Court to 
declare as to who is the purchaser of the 
property, and that it is open to the Court, 
after the last hid has been accepted hy 
the auctioneer, to offer the house to any 
person who may be prepared to purchase 
it for a higher amount. Eeliance was 
placed in this connection on a ruling of 
the Patna High Court reported as 2 Pat 
548 (l). It was laid down in that ruling 
that : 

Theformal order declaring vrbofaas purchased 
the property put up for s&le should be sub- 
laitted for signature under B. 81 expeditiously, 
before the presiding officer rises for the day, 
and the presiding officer of the Court, before 
signing the bid, should enquire from the per- 
sons present in Court whether there is an? 
advance on the highest bid given by the officer 
conducting the sale. 


Ecference was also made in thisoonnec. 
tion to 58 Cal 788 (2), 1925 Mad 318 (3), 
and 1929 Lah 673 (4). On behalf of the 
it was contended that 2 Pat 
548 (1) vas based on a special procedure 
governing Court' auctions at Patna, as 
was pointed out in 7 Eang 425 (5). It 
was held in the Kangoon ruling that the 
officer conducting the sale can declare the 
bigbosu bidder to be the purohaser In 
1931 Lab 78 (6). it was held that 

when the officer of the Oonrt or such other per- 
son as the Court may appoint. to conduct the 

l eale as provided in 0. 21, R 65, knooks dow n 

1. Jaibhadar Jha v, Matukdharl Jha. 1923 Pat 

0 ^iPr P L T 498. 

^readra Mobftzi v. ManmathaDath. 1931 
Cal 588=134 I 0 447=58 Cal 788. 

‘ifcsl'i'ores.®*'’*''*''''’ 

Sundar Singh. 

1929 Lah 678=118 1 0 901. ^ 

Jin. 1^. v. P. R. M. P. 8. B. M. 

1929 Rang 811=120 1 0 142 

—7 Baag 435i 

* Sons, 1931 Lah 78= 

AOl L U AAle 


the property to tfao highest bidder* such person 
must be deemed to have been declared to be the 
purchaser of such property. The sale is, there* 
fore» complete when the property is knocked 
down to the highest bidder. 

To the same effect is 1933 Nag 123 (7). 
We are inclined to agree with the obser- 
vations made in 1931 Lah 78 (6). The 
objection that^the auctioneer is merely 
a ministerial officer, and that the Court 
can refuse to declare the highest bidder 
to be the purchaser was not specifically 
raised before the Single Judge. For the^ 
reasons given above, we accept this ap- 
peal, set aside the judgment of the learned 
Single Judge ordering a re-sale, and affirm 
the decision of the executing Court con- 
firming the sale in favour of Nihal Chand 
and Hoshnak Earn. Parties will bear 
their own costs in this appeal. 

R.^f■/R.g. Appeal allo wed. 

7. Mannu Lai v. Nanhelal. 1933 Nav 123=141 
I C 367=29 N L R 52. 
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Abdul SaUar and others — Plaintiffs — 
Petitioners. 

V. 

{Khan Bahadur Sheikh) Aziz.uUBah. 
man and another — .'Defendants — Oppo- 
site Parties. 

Civil Eevn. No. 553 of 1935. Dooided 
on 12th December 1935, from order of 
Sm. C. 0., Delhi. D/. 7th June 1935. 

Provincial Small Cause Courts Act (1887), 
Art. 3l — Suit for recovery of balance of 
price of •ele — Mere notice to go into 
counts is one for accounts within Art. 31. 

A salt for tecoyory of balauco due out of the 
consideration of the completed sale is oogniz- 
able by Small Oanse Court, Tho mere foot that 
the plaintiQ had given defeudant a notice to 
go Into account cannot convert this suit into 
one for account: 1917 Lah 27, Bel. on\ 191G 
Gal 530 and 1918 JUad 364. Listing. [P 658 0 1] 

, Bhhan Narain—lot Petitioners. 

Sheikh Niaz .4ft— for Opposite Parties. 

Order. This is a peti'Jon for revision 
of tho ordot of tho Jud^o, Small Cause 
Court, Delhi. The petitioners sued for 
recovery of a sum of Es. 129-12-0 on tho 
basis of a sale-deed. The defendants 
raised a preliminary objection that tho 
Buit was not cognizable by a Small Cause 
k objection was upheld and 

the plaint was returned for presentation 
to proper Court. Tho learned counsel 
for the petitioners urg^s that this view 
of the learned Judge of the Court below 
was not correct as the suit was nob really 
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one for account within the meaning of 
Art. 31 of the Schedule to the Provl. 
Small Cause Courts Act, the mere fact 
that certain accounts may have to be 
gone into in the course of a suit not 
being sufficient for holding that the suit 
was one for account. In support of this 
contention, the learned counsel cited 34 
P R 1917 (l). The learned counsel for 
the respondents relied, on the other hand, 
on 43 Cal 59 (2) and 45 I C 161 (3). He 
also referred to a notice given by the 
plaintiffs to Azizul Rahman, defendant, 
on 14th January 1935, in which they 
called upon him to go into accounts with 
them. 

The rulings cited by the learned coun- 
sel for the respondents do not appear to 
be in point. All that was held in those 
cases was that a suit for recovery of un- 
paid mortgage money is a suit for speci- 
6c performance of an agreement to lend 
money on a mortgage and that such a 
suit was Dot maintainable. It was also 
held that such a suit, even if maintain- 
able, would not be cognizable as a Small 
Cause Court case in view of Arts. 15 and 
16, Sch. 2, Provl. Small Cause Courts 
.\ct. In the present case the suit is 
for recovery of the balance due out of 
jthe consideration of a completed sale, 
'and such a suit has been held to be 
[within the cognizance of a Court of 
Small Causes: vide 10 I C 267 (4), 55 1 C 
541 (5) and 73 I C 125 (6). The mere 
fact that the plaintiffs had given the 
defendant a notice to go into accounts 
cannot convert the present suit into one 
for account. In view of the above 
authorities and on 34 PR 1917 (l), I ac- 
cept the petition for revision and remand 
the case to the Small Cause Court, Delhi, 
for trial on merits; costs will follow 6nal 
decision. 

il.D./R.K. Petition accepted. 


1. Mubammad Said v. Tldoo Mai, 1917 Lab 

37=41 I 0 4G=34 P B 1917. 

2. Galim v. Sadarjan Bibi. 1916 Cal 530=29 

I 0 621=43 Cal 59=21 C .L J 632=19 
OWN 1332. 

3. Bajgopala Aiyar v. Davood Bowtber, 1918 

Mad 364=45 I C 161=34 M L J 342. 

4. So^dagar Nabbeekan Sabib v. Mubammad 

Hussaia Sahib, (1911) 10 I C 267. 

6. Tbevar V. Ammunai, 1920 Mad 578=56 I 0 
541. 

6. Dhamaa v. Bam]! Mai, 1924 Lab 314=73 
I C 125. 
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Tek Chand and Dalip Singh, Jj. 

Mt. Malian and another — Plaintiffs—* 
Appellants. 

V. 

Parmatma Das and others — Defen- 
dants — Respondents. 

Appeal No. 242 of 1931, Decided on 
6th January 1936, from order of Senior 
Sub-Judge, Amritsar, D/. 30th July 1930. 

Hindu Law— Debts— Hindu incurring debt 
during his lifetime, dying leaving son and 
widow— Son dying later leaving his widow— 
Property in hands of widows is liable for 
debt— Even widow'* rights of maintenance 
are subject to obligation to pay debt. 

There is no distiaetioa between a personal 
obligation to pay a debt which is the duty of 
the original debtor and the pious obligation 
enforced by the Hindu law against the son of 
the original debtor. The piety of the obliga- 
tion does not make it cease to be a personal 
obligation to pay a debt. [P 559 C 2] 

Where a Hindu governed by the Mitakshara. 
incurring a debt daring bis lifetime, dies leav- 
ing a SOD and a widow and the son also subse- 
quently dies leaving a widow, the property left 
by the son and in the hands of the widows is 
liable to satisfy the debt incurred by tbe origi- 
nal owner of the property and even the widow’a 
rights of maintenance from tbe property are 
subject to the obligations to pay tbe debt : 1921 
All 163, Dissent.', 2 Bom 67, Expl. and Bel. on. 

(P 559 0 2; P 660 C 1} 

J. N. Aggarwal and A. R. Aggartual—" 
for Appellants. 

D. N. Aggarwal and Inder Dev — for 
Respondents. 

Dalip Sin^h, J. — One Natbu Mai, a 
Hindu governed by the Mitakshara law, 
stood surety for a debt coutracted by his 
Bon-in-laws, Madan Chand, Jiwan Ram 
and their brother Ram Nath. These 
persons had mortgaged certain property 
of their own to the predecessors-in- 
interest of tbe present plaintiffs. The 
mortgagee brought tbe mortgage pro- 
perty to sale and for the balance bronght 
a claim under O. 34, R. 6 against Natha 
Mai. During the pendency of the mort- 
gage suit Nathumal bad died and bis son. 
Nand Lai was brought on the record as 
his legal representative. Nand Lai also 
died before the mortgage decree was 
passed. An application was then made 
to bring on the record Mt. Malan, the 
widow of Nathu Mai, and Mt. Parkasho, 
widow of Nand Lai, as the legal repre- 
sentatives of Nand Lai. This was allow- 
ed and the preliminary decree and tbe 
6nal decree were passed in the mortgage 
suit. As the mortgaged property was in- 
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eafficient to discharge the mortgage debt 
an application under 0. 34, E. 6 Tvas 
made against the estate in the hands of 
Mt. Malan and Mt. Parkasho as stated 
above. Certain objections were taken by 
Mt. Malan and Mt. Parkasho. It was 
admitted that the property was ances- 
tral in their hands and it was contended 
that as the debt was not for family neces- 
sity it did not bind the property in the 
hands of the widow of Nathu Mai nor 
bis daughter-in-law, Mt. Parkasho, widow 
of his son Nand Lai. 

The trial Court, however, held that 
though the debt was not for family ne- 
cessity it was neither immoral nor illegal 
and hence the property was liable to 
satisfy the debt; but it held that both 
Mt. Malan and Mt. Parkasho had a right 
of maintenance in the said property, and 
as the property was ancestral and the 
debt was not for necessity, therefore, 
their right of maintenance bad priority 
over the debt, and the discharge of the 
debt from the property, was subject to 
their right of maintenance. From this 
decree Mt. Malan and Mt. Parkasho have 
appealed and the creditor has put in 
cross-objections against the right of 
maintenance allowed to the ladies. 

It was contended before us in appeal 
that while there was a pious obligation 
on Nand Lai to pay the debt of bis 
father Nathu Mai because the debt was 
neither immoral nor illegal, yet nonethe- 
less on the death of Nand Lai the pro- 
perty vested in Mt. Parkasho. widow of 
Nand Lai; and there was no pious obli- 
gation on her to pay the debt and that, 
therefore, the property is nob - now liable 
for the debt originally contracted by 
Nathu Mai. For this proposition 43 All 
604 (1), has been cited as an authority. 
In that case no doubt it was held that 
where a Hindu mother had succeeded to 
her son's estate, she could not validly 
alienate the property in order to pay ofif 
certain time-barred debts incurred by her 
own husband. It was pointed out that 
the bar of time was nob recognized by 
Hindu law, but the learned Judges were 
of the opinion that as the estate was nob 
encumbered with the debt of her hus- 
band, and it was only the pious duty of 
the son to pay the debts of his father, 
therefore, on the death of the son the 

Batan, 1921 AU 168^68 

I 0 279=43 AU 604=19 A L J 618. 


widow got an unencumbered estate and 
conld not validly alienate the estate to 
the detriment of the reversioners. They 
distinguished 2 Bom 67 (2), which was 
cited before them and which proceeds on 
the authority of a test from Narada on 
the ground that the proposition there 
laid down, "whoever takes the estate 
must pay the debts with which it is en- 
cumbered,'’ was a correct proposition, 
but the estate was notencumbered. With 
the greatest respect to the learned Judges 
it appears to me that the learned Judges 
misunderstood the meaning of the word 
“encnmbered” as used in 2 Bom 67 (2). 
The original test of Narada as translated 
in Sacred Books of the East (edited by 
Max Muller) Vol. 33, page 46 reads as 
follows : 

sonless widow, and one who has been en- 
joined by her dying husband (to pay his debt),' 
must pay it. Or (It must be paid) by him who 
inherits the estate. (For) the Jiability for the 
debts goes together with the right of succes* 
sioD. (Narada I, 17). 

The word "encumbered, ’’ therefore, does 
nob in the ruling mean an "incumbrance" 
in the sense of a hypotheca or charge on 
the property at all. It is merely used 
in the ordinary sense that the estate of 
a person who owes a debt is liable to pay 
it upon the decease of that person and 
anybody inheriting that estate takes it 
subjMb to the debt. There is no dis- 
tinction at all between a personal obliga- 
tion to pay a debt, which is the duty of' 
the original debtor, and the pious obliga- 
tion enforced by the Hindu law against 
the son of the original debtor. The piety 
of the obligation does not make it cease 
to be a personal obligation to pay a debt. 
I, therefore, with all respect to the 
learned Judges of the Allahabad High 
Court must dissent from the proposition 
laid down in that ruling. 

The debt in the present case bad been 

his lifetime. 

At that time Mt. Malan could have no 
right of maintenance against the pro- 
perty, her right being solely a personal 
one against the husband. Upon the 
death of the husband, if there had been 
no son, it is clear that the property 
would have been subject to the debt 
created by the husband and Mt. Malan ’s 
light of maintenance would not have 
priority over the debt. In the hands of 

2. Bhala Nahana v. Purbhu Harl, (1877) 2 Bom 
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Nand Lai there was personal obligation 
on Nand Lai to pay the debt of his 
father Nathu Mai, and similarly when he 
died and Mt. Prakasho inherited the 
estate she took it subject to the obliga* 
tioQ to pay the debts due from Nand 
Lai. In the present case it is admitted 
before us that Mt. Prakasho has since 
remarried and therefore there is no right 
of maintenance now claimable by her at 
all. But quite apart from this, at the 
date of the suit it seems to me clear that 
Mt. Parkasho's right of maintenance, 
and similarly Mt, Malan's right of main^ 
tenance, from the property were subject 
to the obligation to pay tbe debts which 
had been contracted by Nathu Mai, the 
original owner of the property, and, 
therefore, I would dismiss the appeal 
with costs and accept tbe cross-objec- 
'tioDS. I would leave the parties to bear 
4beir own costs in tbe cross-objections. 

Tek Chand, J.“I agree, 

u.mVr.k. Appeal dismissed. 

A, 1. R. 1936 Lahore 560 
Agha Haidar, J, 

Tilok Singh and olhers^'Pld.intiSs — 
Petitioners. 

V. 

Mohammad Hashid and others — Defen- 
dants and others — Plaintiffs—Respond- 
ents. 

Civil Hevn. No. 545 of 1935, Decided 
on 30th January 1936, from order of Sub- 
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well 89 the name of the Court before which he 
wag to appear: 1934 Lah 91. Rel. on. 

[P 560 C 2; P 660 C 1] 

M ohammad Aslam Khan for Tek Chand 

for Petitioners. 

N. C. Mehra for Jalaluddin— for Res- 
pondeots. 

Order —A suit was brought in respect 
of some land in tbe Court of Mr. Brander, 
I. C. S., Subordinate Judge, Rupar. The 
District Judge, as a measure of adminis- 
tration, transferred the case to the Court 
of Mr. Masud Ahmed, Subordinate Judge 
of Ambala, and it was farther ordered 
that notices of the transfer be served on 
the parties or their counsel. Notice was 
served upon Mr. Tej Pal, pleader for the 
plaintiff, at Rupar, intimating to him 
that the 6th April 1935 had been fixed 
for the hearing of the case. On Ist April 
1935 Mr. Tej Pal made an endorsement 
on tbe notice that as be bad been engaged 
to appear in the Court of the Subordi- 
Date Judge at Rupar only and not at 
Ambala therefore tbe party might be 
served personally. The notice, together 
with tbe endorsement reached, tbe office 
of the Subordinate Judge, Ambala, on 
2Dd April 1935, and was brought to the 
notice of tbe Subordinate Judge on 3rd 
April 1935, on which date tbe Subordi- 
nate Judge initialled it. No further ac- 
tion was taken in consjquence of the in- 
formation conveyed to the Court on 3rd 
April 1935 and therefore no notice was 
personally served upon tbe party inti- 


Judge, Third Class, Ambala City, D/- 
29th May 1935. 

Practice — Tranifer of suit — Transferee 
Court informing pleaders of parties of new 
date fixed— Pleader intimating to Court in- 
ability to appear in transferee Court— Court 
should inform parties as well. 

A suit during administr.'itive changes was 
transferred from one Court in one town to 
another Court in a different town. The trans- 
feree Court issued notice to the pleaders of the 
parties intimating to them new date fixed for 
hearing in the transferee Court. Tbe pleader 
for the plaintiff in that suit informed that he 
was engaged to appear in one particular Court 
only. The Court did not inform the transfer to 
the party. On tbe date of hearing neither tbe 
plaintiff nor his pleader appeared and conse- 
quently the suit was dismissed for default. On 
revision against the order of dismissal: 

Held: that the pleader ought to have con- 
veyed information to bis client that tbe date 
had been changed and that tbe case would be 
beard at a dlfierent Court, when be was not 
prepared to appear. But it did not jnstify the 
action of tbe Gonrt in refraining from serving 
notice npon the party and conveying to him 
the date which bad been fixed for hearing as 


mating to him tbe date fixed for bearing 
and also informing him of the altered 
venue of the Court by which tbe case was 
to be beard. Tbe result was that on 6th 
April 1935 there was no appearance on 
behalf of the plaintiff either in person or 
through Mr. Tej Pal, pleader. In my 
opinion under the circumstances of the 
present case it was the duty of the Court 
to inform the party personally of the 
date of hearing and the Court before 
which he was to appear. 

It was argued that tbe pleader ought 
to have conveyed information to his 
client that the date bad been changed 
and that the case would be beard at Am- 
bala, wbore he was not prepared to ap- 
pear. This may be so, but it did not 
justify the action of the Court in refrain- 
ing from serving notice upon tbe^ party 
and conveying to him the date which had 
been fixed for hearing as well as the name 
of the Court before which he was to ap- 
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pear. The obserrafcions of the learned 
Single Judge of this Court io 1931 Lah 
91 (l) are applicable to the facts of the 
present case, Oo behalf of the opposite 
party it was further argued that, as the 
plaiatiiF had a remedy open to him to in- 
stitute a fresh suit, this Court should not 
interfere in rerision. This is a sound rule 
in most cases, but I do not think that it 
is an inflexible rule and that in all cases 
in which a parallel remedy is open to a 
party, his application in revision should, 
as a matter of course, be dismissed. 

It was also argued that the provisions 
of 0. 3, Rr. 4 and 5, Civil P, C., apply and 
that the pleader could not put an end to 
his duties merely by making the endorse- 
ment ou the notice. The pleader's point 
of view however cannot be ignored. If a 
local pleader is engaged to appear io a 
case before local Court and that case is 
subsequently transferred to some other 
and distant Court, it oaonot be expected 
that the pleader should undertake a 
journey to the latter Court to inform it 


gage of property under attachment— Pro* 
party put to sale’— Mortgage can under R. 89 
save properly. 

A person who has obtained a mortgage oi the 
property after attacbmont can come forward 
according to tbe amended rule as amended by 
the Lahore High Court, and by making the 
necessary payments under O. 21. R 89 save tbe 
property and prevent its sale from taking place: 
1936 Lah 51, Rcl. on. [P 552 C ll 

Barkat Ali and S. N. Bali — for Peti- 
tioner. 

Achkru Ravi and Inder Dev Dua — for 
Respoodants. 

Order. — One Jalal-nd-Din obtained 
a decree against Jagan Nath Amar Nath, 
judgment-debtors, on 28th November 
1932 for a sum of Rs. 1,500 odd. On 19th 
December, 1932 an application was made 
by the decree-holder for execution of his 
decree. It appears that soma payments 
were made in part satisfaction of the 
decree from time to time and a balance 
of Rs. 700 remained outstanding. On 
21tb January 1933 the property in dis- 
pute DOW was attached. On llbh Feb. 


that bis duties as a pleader have come to 
an end on account of the transfer of the 
-ease. Be that as it may, tbe fact remains 
that in the oiroamstanoes of the present 
case the Court, in common fairness, 
ought to have informed the party. This 
has not been done. In my opinion, the 
Court acted io tbe exercise of its iuriedio- 
tioD with material irregularity. I there- 
fore allow this application in revision, 
set aside the order of the Court below 
and remand the oase to the Court of the 
Subordioate Judge, Ambala, for disposal 
according to law. Under the oircum- 
fltances of the present case I make no 
order as to costs. 


Bd/rk. 


Application allowed. 


Sfttya Pal 7. Sant Ram. 1331 Lah 91=116 
1 0 941. 
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Agha Haidar, J. 

Jamna Dos— Objector— Petitioner. 

V. 


Jalal-ud.Din — Decree-bolder and others 
“Judgraant-debtors and anofAer— Auo- 
tioQ-Purobaser— Respondents. 


Civil Revo. No. 179 of 1936, (former) 
Civil Appeal No, 1909 of 1935), Decide 
on 2ad March 1936, from order of Dia 
Jndgo, Rawalpindi. D/- 10th Juno 1985, 

Civil P. C. f 1908). O. 2 1, R. 89 (a. amende 
hy Lahore High Courl)-Perion taking m«( 
1936 Lf71 & 72 


ruary 1933 the judgment-debtor mort- 
gaged the property in dispute for a sum 
of Rs. 1,200 to one Bakhsbi Jamua Das. 
On 21st February 1935 the property was 
auctioned and purchased by oue Hira 
Nand, respondent. On 15tb March 1935 
Jamna Das, the mortgagee, made an appli. 
cation under 0. 21, R. 89. Civil P. 0., and 
deposited tbe decretal amount plus 5 per 
cent as required under the said rule. He 
asked tbe Court to set aside the sale. 
Tbe trial Court dismissed tbe application 
on tbe ground that ha bad no locus standi 
and the learned District Judge on appeal 
affirmed the order of the trial Court. 
Jamna Das has preferred an appeal to 
this Court against the order of the lower 
appellate Court. 

A preliminary objection was taken on 
behalf of the respondent Hira Nand, 
anotioD- purchaser, that no second appeal 
lay inasmnoh as only one appeal is al- 
lowed under the law from an order 
refusing to set aside the sale uoder the 
provisions of O. 21. R. 89, Civil P. 0. 
This objection appears to be well founded; 
but Mr. Barkat Ali, the learned counsel 
for the appellant, has asked this Court to 
treat tbe application as a revision. This 
seems to have been the position taken up 
before the learned Judge of this Court 
who, while admitting the appeal observed 
that the question whether an appeal or 
revision lies will also be considered at the 
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hearing. The language of O. 21, R. 89 
of the present Code is much ^ider than 
that of the analogous S. 310-A of the old 
Code (Act No. 14 of 1882). The scope of 
O. 21, R. 89 has been further widened by 
an amendment recently made by this 
Court where, instead of the words “any 
person either owning such property or 
holding an interest therein by virtue of 
a title acquired before such sale,” the 
following words have been substituted : 

Adj person claimlog any interest in the pro- 
perty sold at the time of the sale or at the time 
of making the application under this rule or 
acting for or in the interest of such a person. 

This language is very wide and confers 
a right to save the property upon any 
person who purports to act for the judg- 
ment-debtor or in bis interest. There is 
authority of this Court in a judgment of 
a learned Single Judge which is to be 
found in 1935 Lah 51 (l), where this 
amendment bad been considered and was 
given effect to. In my opinion a person 
who has obtained a mortgage of the pro- 
perty after attachment can come forward 
according to the amended rule, and by 
making the necessary payments under 
0. 21, R. 89 save the property and pre- 
vent its sale from taking place. The 
lower appellate Court has in the exercise 
of its discretion acted with material 
irregularity in ignoring the provisions of 
the amended rule, which only carried a 
step further the principle underlying 
0. 21, R. 89 as the history of the legisla- 
tion clearly indicates. I would therefore 
in the circumstances of the present case, 
treat the appeal as a revision and allow 
the same with the result that the sale 
shall be set aside and the money, which 
has already been deposited by the mort- 
gagee, would go to satisfy the decree and 
compensate the anction-purchaser accor- 
ding to law. Parties shall bear their own 
costs. 

B.D./r.E. Revision allowed. 

1. Ram Chandra v. Kaialn Parsbad, 1935 
Lah 51. 

A. I. R. 1936 Lahore 562 
Abdul Rashid and Addison, JJ. 

Suraj Bhan and others — Appellants. 

V. 

Allahabad Bank, Delhi and others — 
Respondents. 

Appeal No. 1817 of 1935, Decided on 
24th January 1936, from decision of Sub- 
Judge, 1st Class, Delhi, D/- 3-9-1935. 


(a) Civil P. c. (1908),O. 34. R. S-Auctioa- 
purchaser i* not necessary party— Decision 
on application under O. 34, R. 5 falls within 
S. 47, Civil P. C., and is appealable— Auc- 
tion-purchaser is not necessary party to 
appeal from order on application under 
O. 34, R. 5. 

In proceedings under 0. 34, R. 5 the auction* 
purchaser is not a necessary patty. The deci- 
sion of an executing Court on an applica- 
tion under 0. 34, R. S fails within the purview 
of S. 47, Civil P. C., and is appealable. When 
an appeal is prelerted from a decision of a 
Court dismissing an application under 0. 34, 
R. 5, Civil P. C., it is unnecessary to make the 
auction-purchaser a respondent as he was not 
a party to the original proceedings under 0. 34. 
K- 5- [B 564 0 1,2) 

(b) Mortgage— Sale of property in execu- 
tion of mortgage decree — Sale taking place 
after 1st April 1930—0. 34. R. 5 as amend- 
ed coming into force on 1st April 1930— 
Amended law applies — Judgment-debtor can 
set aside sale before its confirmation. 

Under 0. 34, B. 5 as it stands since the 
amendment from 1st April 1930, the right of 
redemption remains intact till the date of the 
confirmation of sale and if before that date the 
judgment-debtor pays into Court the entire 
decretal amount together with 6 per cent ot 
the purchase money, the Conrt cannot proceed 
any further with the execution proceedings. 
The law of procedure governs all pending cases 
from the time it comes into force unless there 
is anything in the amending Act to the con- 
trary. Where the mortgage sale took place on 
16th although all proceedings in execution had 
taken place before Ist April 1980 the debtor by 
virtue of 0. 34, B. 5, Civil P. 0., retains his 
light to redesm the property till the confirma- 
tion of the sale. [P 563 C 2 ; P 564 C 1] 

Mehr O/tandiLfa^a/an, Shamair Ohand 
and Qabul Chand—tov Appellant. 

J. N. Aggarwal and Pariap Singh— 
for the Bank. 

Bhagwat Dayal — for Auction-puc- 
obaeer. 

Abdul Rashid, J. — The facts of tho 
case bearing on the question of law in- 
volved in this appeal may be shortly 
stated. Eldar Nath and Sbeo Parshad 
purchased the property in dispute, known 
as Tawela Mul Chand-Ganga Bisban, in 
1917 for Es. 76,000. On 3rd January 192& 
they mortgaged this property in favour of 
the Allahabad Bank for Rs. 12,000. On 
2nd January 1926, Kidar Nath and Sbeo 
Parsbad sold the equity of redemption of 
this property to Suraj Bhan for Rupees 
1 20 OOO. On 2nd June an application 
was made by the creditors of Kidar Nath 
and Sbeo Parshad for their adjudication 
as insolvents. On 23rd December 1927 
the Allahabad Bank brought a suit 
against the mortgagors and Suraj Bhan 
for sale of the mortgaged property on 
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the basis of the mortgage. On 19th Jaoa- 
ary 1928 Kidar Nath and Sheo Parshad 
were adjadicated as insolveots and their 
property was placed in the hands of the 
Official Receiver. A preliminary decree 
was obtained by the Allahabad Bank on 
4tb August 1928, against the insolvents 
and Suraj Bhan. As the Official Receiver 
bad. not been impleaded as a defendant 
by the Allahabad Bank he is contesting 
the validity of the decree and is also 
contesting the sale of the equity of 
redemption in favour of Snraj Bhan in 
separate proceedings. The final decree 
in the suit institated by the Allahabad 
Bank was passed on 2nd July 1929. 

On 6th Jnly 1929, the Bank started 
esecution proceedings with respect to the 
final decree obtained by it. At that time 
the amonnt due to the Bank was about 
Es. 15.003. On 16th April 1930 the 
property in dispute was sold by means 
of a Court-auctioo and was pnrohased 
by Eansbi Ram and Eannu Mai for 
Es. 80.600. On 13th May 1980, Suraj 
Bhan filed an application under 0. 21, 
R. 90, Civil P. C., praying that the sale 
may be set aside on the ground that 
there bad been material irregularity in 
publishing and oonduoting the sale. On 
4th June 1932 Suraj Bhan presented an 
application under O. 34, R. 5, Civil p. C , 
as amended by Act 21 of 1929 and depo- 
sited a sum of Es. 22.000 in Court. The 
preliminary decree was amended in some 
minor particulars on Ist October 1932, 
and Suraj Bhan presented a third appli- 
cation on 2l0t November to the effect 
that as the preliminary decree had been 
amended the final decree based on tbe 
preliminary decree was a nullity. There 

under O. 21, 
E. 84, Civil P, C., to the effect that 
Kanshi Earn and Hannu Mai had not 
been properly declared to be the auotion- 
purchasere. By means of its order dated 
3rd September 1936, the executing Court 
dismissed all tbe applications presented 
by ouraj Bhan and confirmed the sale of 
^6 property in dispute in favour of 
Bam and Hannu Mai in lieu of 
Es. 30,600. Against this decision Snraj 

Court an appeal to this 

The executing Court dismissed thean- 
phcation under 0. 34, B. 6, CivU P C 
on the ground that the sale had taken 
place in purenanoe of the execution pro- 
ceedings initiated by the Allahabad Bank 


on 6th July 1929, and that as Act 21 of 
1929 did not come into force till 1st 
April 1930 the present case was governed 
by O. 34, E. '5 as it stood before the 
amendment made in 1929. It held that 
under the old rule it was possible for 
the defendant to redeem tbe mort- 
gaged property till the date of tbe sale 
by paying into Court the amount declar- 
ed due on the basis of the mortgage, but 
that once the sale had taken place the 
defendant was debarred from redeeming 
the mortgaged property. It was contend- 
ed by tbe learned counsel for the appel- 
lant that the lower Conrt had erred in 
holding that the new rule introduced by 
Act 21 of 1929, which came into force on 
1st April 1930, was inapplicable to the 
present case. Cl. (e). S. 15 (1), Act 21 
of 1929 lays down that nothing in the 
Act shall be deemed to affect anything 
done in the course of any proceeding 
pending in any Court before the first day 
of April 1930. In the present case the 
sale took place on 16th April 1930. All 
the acts which had already been done in 
the course of execution proceedings before 
1st April 1930 would undoubtedly be 
governed by tbe provisions of the old 
law, but as the sale took place on 16th 
April 1930 the sale itself cannot be said 
to be an act which bad been done in 
the course of any proceeding pending on 
let April 1930. Even under the old rule 
the right of redemption was not destroy- 
ed by the passing of the final decree. 
The right of redemption was available to 
the judgment-debtor till the date of the 
sale. On 16th April 1930 the right of 
redemption was still available to the 
judgment-debtor. Before 16th April 1930 
the new Act came into force and the 
right to redeem which was available to 
the judgment-dobtor till the date of the 
sale was made available to him by means 
of the amended rule tile the date of the 
confirmation of the sale. It is well set. 
tl^ that the law of procedure governs 
all pending oases from the time it comes 
into force, unless there is anything in the 
amending Act to the contrary. 

Eeliance was placed on behalf of the 
respondents on 69 Cal 1464 (l). That 
case is however clearly distinguishable. 
In that case the sale had taken place on 
•19th February 1930, and as Act 21 of 


1. Asia Khatun v. Narjahan Khatun, 1933 Cal 
89=sl42 I C 125=59 Cal 1464=36 OWN 
955i 
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1929 did not come into force till 1st 
April 1930, it was held that the provi- 
sions of 0. 34, R 5, Civil P. C., as they 
stood before the amendment, were ap- 
plicable and that the right of redemption 
with reference to persons who were con- 
eluded by the decree for sale was estin- 
guished by the sale actually taking place. 
We are therefore of the opinion that the 
provisions of 0. 34, R 5, Civil P, C., as 
amended by Act 21 of 1929 are applicable 
to the present case. Under 0. 34, R. 5, 
Civil P. C., whore cn or before the date 
fixed or at any time before the confirma- 
tioD of the sale made in pursuance of a 
final decree the defendant makes pay. 
ment into Court of all the money due 
from him together with 5 per cent of 
the amount of the purchase money for 
payment to the purchaser the Conrt is 
bound to pass an order ordering the 
plaintiff to transfer the mortgaged pro- 
perty to him and to pot him in posses, 
sion thereof. In the present ease this 
deposit was made by Suraj Bhan on 4th 
June 1932. The executing Court bad 
therefore no jurisdiction to proceed with 
the execution proceedings, and, after 
rejecting the objections raised by the 
judgment-debtor, to confirm the sale in 
favour of the auction.purchasers on 3cd 
September 1935. Under 0. 34, R. 5 the 
law, as it stands since the amendment, 
the right of redemption remains intact 
till the date of the confirmation of sale 
and if before that date the judgment, 
debtor pays into Court the entire decre- 
tal amount together with 5 per cent of 
the purchase money the Court cannot 
proceed any further with the execution 
proceedings. We are therefore of the 
opinion that the Court acted illegally 
and without jurisdiction in continuing 
the execution proceedings after 4th June 
1932, and in confirming the sale on 3rd 
September 1935. 

It may be mentioned that a prelimi- 
nary objection was taken to the hearing 
of this appeal to the effect that as the 
auction-purchasers had not been made 
parties to the appeal, the appeal was 
incompetent. We are of the opinion that 
this contention has no force so far as the 
consideration of the application under 
0. 34, R. 5 is concerned. In proceed- 
ing under 0. 34, R. 5 the auction. pur- 
chaser is not a necessary party. When 
an appeal is preferred from a decision of 
a Court dismissing an application under 


O. 34, R. 5, Civil P. C., it is unnecessary 
to make the aucticn-purchaser a res- 
pondent as he was not a party to the 
original proceedings under O. 34, R. 5. 
The decision of an executing Court on an' 
application under 0. 34, R. 5, falls 
within the purview of S. 47, Civil P. C., 
and is appealable : vide 1933 Lab 361 (2), 
For the reasons given above wa accept 
this appeal, set aside the order of the 
Court below dismissing the application 
nnderO. 34, R. 5, Civil P.C., and hold 
that the appellant was entitled to redeem 
the mortgaged property as he deposited 
the decretal amount together with 5 per 
cent of the purchase money in Court on 
4th .Tune 1932, before the sale had been 
confirmed. The result of our finding is 
that tbe sale must be set aside. No argu- 
ments were addressed to us with regard 
to tbe dismissal of applications uader 
0. 21, Rr. 84 and 90, Civil P. C. Parties 
will bear their own costs in the exeout- 
ing Court and in appeal. 

B.D./r.K. Appeal allowed. 

3. Malawa Mai v. Saodsc Singh, 1933 Lab 361 
= l l2 I C 313=34 P L B 373. 
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V. 


Dist. Board Mianwali — Respondent. 
First Appeal No. 85 of 1933, Decided 
on 3rd January 1936, from order of 
Dist. Judge, Miauwali, D/- Ist July 
1932. 

(a) Practice— Remand— Preliminary objec- 
tions not decided by Court remanding case 
—Objection can again be raised in appeal. 

Where it oaonot be held that certain preli- 

aiioarj objectioQS ware either explicitly or im* 

pliedly decided by tbe Court remandiog a case, 

Lbe objectloDS can be raised when the case 

kgaia comes up before the Court whten reman" 

ieiit; m3 Lah Hi, Disting. „ n il 

[P 565 0 2 ; P 566 0 IJ 

(b) Court fee-Limitation-Time grant^ 

lomake up deficient Court fee--Court t^ 
made up within time-Document dates back 
to date of original presentation. 

Where within tbe time allowed the proper 
3oart-fee and printing-fee P’','® “P’ 

locament on which the Court- ee s 
ipmust bo taken to date back to the due on 
which it was originelly presented. 1929 P C 
.47. Foil. 

(e) Land acquisition — Appeal against 
sward-Secretary of State is an essential 
party. 
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From 8. 50, Land Acquisition Act. it is clear 
that iLe part; for \vbom the land is acquired 
can only assist the Collector on the question of 
the amount of compensation to be paid to the 
claimant. It caonot apparently assist the 
collector on the question of tho area acquired 
though this may affect the amount of the com* 
pensation. The Secretary of State through 
the Collecloi is therefore a necessary party: 
13 0 TF 2^ 116, Apphed. [P 566 C 2] 

Mehr Chand Mahajan and B. l^arain 
— for Appellants. 

Mohammad Amin lot Barkat Ali — for 
Bespondent. 

Dalip Singh, J. — The facts of this 
appeal are aa follows: Certain land was 
acqnired in Harnauli village for the Dis. 
triot Board for the purposes of a school 
by the Local Government under the 
Land Acquisition Act. The owners of 
28 kanals 18 marlas applied under S. 18, 
Land Acquisition Act, demanding increa. 
sed compensation. The reference made 
only the District Board parties and did 
not implead the Secretary of State 
throngb the Collector. The learned Dis- 
trict Jndge dealing with the reference, 
however, sent a notice to the Collector 
under S. 20 of the Act. The Collector 
did not appear and the proceedings be- 
fore the District Judge were conducted 
by the Dietriot Board, Mianwali. The 
compensation was enhanced by the Dis- 
trict Judge from Bs. 40 per kanal to 
Es. 60 per kanal. But in the award 
again the District Board was mentioned 
as the sole defendant and the parties 
were left to bear their own costs. 

The claimants appealed to this Court 
making only the District Board, Mian- 
wali, through its Chairman and Seote. 
tary, party to the appeal without im- 
pleading the Secretary of State through 
the Collector. The appeal was heard by a 
Division Bench of this Court. No objec- 
tion was taken that the appeal .was not 
properly constituted, and after hearing 
the parties an order of remand was 
passed under 0. 41, K. 25, Civil P. C.. 
by which the parties were directed to 
lead further evidence as it was not possi- 
ble to come to a correct decision on the 
appeal on the various issues raised. 
The remand proceedings’ have come back 
to this Court but now the learned conn- 
sel for the District Board has put in 
certain objections which go to the root 
of the appeal. He claims that the origi. 
nal appeal was died on the last day of 
limitation on a stamp of Es. 4 only and 
the Court-fee was not made up until 


21st December 1932, the last day of 
limitation for the appeal being lOth 
October 1932; secondly, that the print- 
ing fee of Bs. 100 was not deposited till 
21st December 11*32; and thirdly that 
as the Secretary of State was never im- 
pleaded as a party to the appeal there 
was no proper appeal before the Court. 
He therefore, prayed that before the 
new paper book was printed of the 
remand proceedings the qoestion of 
limitation raised in the above there 
objections might be decided 6rst. Ac- 
cordingly we have heard the learned 
counsel for the District Board and the 
learned coonsel for the appellants on 
the points involved. 

The learned counsel for the appellants 
raises a preliminary objection that these 
objections cannot now be beard by this 
Bench becanse the order of remand im- 
plies that there was a properly consti- 
tuted appeal before the Bench deciding 
it, and that these objections not having 
been raised at the time most be taken 
to have been impliedly decided or waived 
by the respondent, the District Board, 
Mianwali. He contends that the trne 
law applicable to a remand nnder 0. 41, 
B. 25, Civil P. C., is contained in 1933 
Lah 423 (l), where it was held that 
where an issue has been decided by a 
Court remanding the case under O. 41, 
E. 25, Civil P. 0., the successor of that 
Court cannot change the decision on 
that issue when the case comes before it 
again under O. 41. R. 25. The learned 
counsel for the respondent has cited 
43 All 377 (2), 63 I 0 243 (3) and 70 I 0 
983 (4). It is annecessary, however, to 
go into this question because it seems to 


me, on reading the judgment remanding 
tbe^ case, that nothing whatsoever wm 
decided by that Bench at all. The 
issues as then appearing to the Court 
were held to be insufficiently proved 
and in the oiroumstances of tho case a 
fresh opportunity was given to the 
parties to lead further evideuce on 
those issues. It cannot be held that 
the present objections were either ex. 
plicitly or impliedly decided by the 

1. Mast Ram V. Mahomed Khalil, 1933 Lah 

423=144 I C 973=84 P L R 216. 

2. Masihonnissa v. Kanla Saghra, 1921 All 276 

o ° 976=43 All 377=19 A L J 139. 

3e SbyatD KaralQ v. Jadunaih Sineha 102S 
Oudh 118=0S 1 0 843=^26 0 0 41. 

4, Jhikl Bhab 7. Mahomed Abhas, 1928 Oudh 
60=70 I 0 988=26 0 0 246. 
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Court at all. To hold that these objec. 
tions cannot now be raised would be 
tantamount to bolding that these objec> 
tions should have been raised at the 
first hearing of the appeal or at the 
earliest opportunity. There is no law 
that I have been able to see which com- 
pels the respondent to raise these ob- 
jections at the earliest opportunity. I 
would, therefore, overrule the prelimi. 
nary objection. 

Coming now to the merits of the 
objections, there is no force in the first 
two objections regarding the absence of 
proper Court-fee and printing fee. It 
appears from the record that further 


party for whom the land is acquired can 
only assist the Collector on the question 
of the amount of compensation to be 
paid to the claimant. It cannot ap- 
parently assist the Collector on the 
question of the area acquired though 
this may affect the amount of the com. 
pensation. It, therefore appears to me 
that S. 50, far from supporting the con- 
tention of the learned counsel, is really, 
when properly read, against him', and 
the Secretary of State through the Col- 
lector was therefore, a necessary party 
to this appeal as well as to the proceed- 
ings before the learned District Judge. 

It now becomes clear, therefore, that 


time was allowed by the taxing authority not only was the appeal not properly 
and then the appeal was placed before a constituted here but the award itself of 


learned Judge of this Court who again 
;extended the time for deposit of proper 
iCourt.fee and printing fee. Within the 
time so allowed the proper Court-fee and 
printing fee were paid up. Following 
the Privy Council ruling reported in 10 
Lah 737 (5) the document on which the 
Court-fee was so made up must be taken 
to date back to the date on which it was 
originally presented and, therefore, the 
appeal must be held to be within time. 
I would, therefore, repel the contentions 


the learned District Judge in which the 
Secretary of State through the Collector 
was not shown as a party at all was a 
bad award. The case, therefore differs 
from 59 P B 1913 (6) and is more analo- 
gous to the case reported as 13 C W N 
116 (7). It differs from 13 C W N 
116 (7) in that notice was duly served 
on the Collector who did not choose to 
appear. There was however no order 
directing that proceedings should be 
ex parte against the Secretary of State 


of the respondents on these two points, through the Collector. Thus the award 
The third point, however, has more which is both the judgment and the 
force. It appears clear from a reading decree in the case was, therefore against 
of the Act and of the authorities, namely a wrong party. Following therefore, 
59 P R 1913 (6) and 13 C W N 116 (7), the rule as laid down in 13 C W N 
that the only party to an appeal of this 116 (7), it would appear that the proper 
kind and to the proceedings before the course is to ‘send the case back to the 
learned District Judge, where the ques- learned District Judge for correcting his 
tion is as to the amount of compensation award, that is to say, its heading and 
or of the area involved in the acquisi- making 'tne Secretary of State through 
tion, is the Secretary of State through the Collector, the sole party defending 
the Collector. The learned counsel for the claim. After this is done the appel- 
tbe appellants has endeavoured to con- lants, if dissatisfied with the award, can 
tend that the party for whom the land appeal again to this Court, 
is acquired is also a proper party, and he The appeal must, therefore, bs soc®p- 
rests his contention on S. 50 of the -Act. ted, and the case having been decide 
He contends that the substantial party on a preliminary point the 
is the party for whom tho land is being the appeal must be refunded to 
acquired and who is responsible for the appellants. As regards other costs, o 
costs and the amount of the compensa- parties being equally at fault, won 
[tion to be paid to the claimant. Even leave them to bear their own co 
'from S. 50, however, it is clear that the far incurred in this Court. 


6. Faizullah Kbon v. Mauladad Khan, 1029 
p c 147=117 I 0 493=56 I A 232=10 Lah 
737 (PC). 

6. Fakircband v. Municipal Committee, Hazro, 

(1913) 59 P R 1913=18 I C 37. 

7. Municipal Corporation of Pabna v. Jogen* 

dra Karain, (1909) 13 OWN 116 = 4 I 0 
332. 


Tek Chand, J.—I agree- 
b.d./r.k. Appeal accepted. 
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Jcsiwit Sinffft— Petitioner. 

V. 

ShiToviaiii Gurdwatcs Prabandhsk 
OoniTnUtee— Opposite Party. 

Civil Misc. Petn. No. 23 of 1936 in Civ. 
Reg. First Appeal No. 12 of 1936, Decided 
on 3rd February 1936. 

Civil P. C. (1908), S. 151 — Application for 
preventing orderi of Judicial Commiasion 
from taking effect during pendeneyof appeal 
under 0.41, R, 5-0. 41, R. 5 and O. 39, 
R. 2, Civil P. C. . inapplicable — Applicant not 
coming with clean handx — Injunction not 
granted. 

The petitioner applied under 0. 41, R. 5. 
Civil P.C., praying to issue order preventing 
tbe order oi the Judicial Commission from 
taking efloct during the pendency of the appeal. 
O. 41, R. 5 and also 0. 39, R. 2. Civil P. C., 
were not applicable. Tbe only alternative was 
whether &. 151 could be invoked: 

Held: that tbe applicant did not come to 
Court with clean hands and no e<)Qitable reliel 
could be granted to him by way of injunction. 

[P 563 C 1) 

Barkat Alt and Bhagat Sinoh-~toT 
Petitioner. 

Mehr Chand Mahajaii and Barnam 
Singh — for Opposite Party. 

Order.— This is a toiscenaneoas appli. 
cation made to me for the purpose of 
preventing the order of the Court below 
from taking its proper effect, during tbe 
pendency of the appeal, preferred against 
that order to this Court. An application 
was made under S. 142, Sikh Gurdwatas 
Act, in which various charges were made 
against Sardar Jaswant Singh, President 
Of the Gurdwara Durbar Sahib and other 
institutions situated within the Munici- 
pal limits of Amritsar, and it was prayed 
that Sardar Jaswant Singh be removed 
from the office. The matter was tried by 
"the Judicial Commission consisting of 
three members and they arrived at a 
unanimous decision in allowing the appli- 
oation. In recording their finding on 
issue 17 they came to the conclusion 
that; 


Th« defondant has been guilty of abuse c 
pwer, neglect of duty, misfeasance and mal 
feasaneo and broach of trust in themanogemen 
Ourdwaras under his control and of th 
public funds, and that he has been reoklessl 
not caring for the rules, and in many matter 
oenaved like an autocrat. 


5,^19 finding they ordered the remo- 
val of Sardar Jaswant Singh ‘forthwith’ 
Worn the membership. It is admitted 


that this would result io his removal 
from Presidentship automatically. It was 
further ordered that Sardar Jaswant 
Singh should pay towards the funds of 
the local committee a small sum of money 
which he bad advanced to one Lieutenant 
Jagjit Singh and that he should also pay 
a sum of Rs. 75 as costs. Sardar Jaswant 
Singh has appealed to this Court under the 
provisions of S. 142, sub-s. (3), Sikh 
Gurdwarads Act. That appeal is pending. 

The volume of evidence oral and docu- 
mentary in tbe case is considerable, but 
tbe office has assured me that if tbe 
usual charges for printing and translation 
are deposited with due promptitude, the 
appeal would be ready for bearing and 
disposal well within three months’ time 
from today. At present, however, I have 
to deal with the application for stay only. 
Now the application bore the heading 
‘Under 0. 41, R. 5, Civil P. C.’ Admit- 
tedly no application for esecution bad 
been made to the Judicial Commission or 
any other Tribunal empowered to carry on 
tbe work of execution in such oases; there- 
fore the application cannot be treated as 
one under 0. 41, R. 6, Civil P. C. I was 
asked by the learned counsel for the 
applicant to treat the application as one 
under 0. 39, B. 2, Civil P. C. and in any 
event he urged that the Court, under its 
inherent powers, should interfere and 
grant a temporary injunction prohibiting 
the opposite parly from taking any action 
which would in any way disturb the per. 
formance of the functions, wbioh Sardar 
Jaswant Singh has been carrying on in 
his oapaoity as president, so far. 0. 39, 
R. 2, Civil P. C., has no application as 
the opposite party are not committing 
any breach of contract or other iinjury of 
any kind. The only alternative is if S. 
151, Civil P. C. oan be invoked in aid. It 
has been brought to my notice that tbe 
term of Sardar Jaswant Singh's president, 
ship would, in tbe normal course of 
events, expire some time in July 1936. It 
is argued that if the present application 
for stay is not granted then even if he 
succeeds in hia appeal, tbe result would 
be that tbe whole period of his president, 
ship would not be available to him and 
be would be deprived of bis office as Pre. 
sident whioh entitles him to act uptll the 
final termination of his period of preai- 
dentsbip, i. o. until July 1936. There are 
diffionlties in the way of the applicant. 
In tbe first place, the findings recorded 


568 Lahore 


Shakab Kbax V. ISHAR Das (Jai Lai, J.) 


1936 


by the Coort below cast very damagiog 
aspersions upon the petitioner’s conduct 
of the affairs of the Gurdwara as Presi- 
dent. There is a distinct boding about 
the President’s being guilty of breach of 
trust in respect of funds committed to 
his care. 

The granting of an injunction in a case 
of this kind is purely in tbe nature of an 
equitable relief. This relief can only be 
granted to persons who come to Court with 
clean bands On tbe Boding which is before 
me. and which I cannot at this stage re- 
view, I cannot say that the applicant has 
come to this Court with clean bands. 
This Boding is too strong for me to 
ignore. It may bo set aside in appeal but 
that is a different matter as to which I 
do not wish to express any opinion. The 
facts, however remain that Sardar 
Jaswaot Singh has been removed by tbe 
unanimous decisions of the Tribunal who 
have recorded the findings which I have 
quoted above and to stay the operation of 
the order of the Judicial Commission would 
amount to its virtual reversal. This I find 
myself unable to do. There isanotberway 
of looking at the matter. When on 23rd 
December 1935 tbe Judicial Commission 
made an order dismissing Sardar Jaswaot 
Singh from the membership of tbe com- 
mittee, the Vice-President under S. 99, 
SikhGurdbwaras Act, convened a meeting 
and on 31st December 1935 Sardar Tar- 
locban Singh was duly elected as Presi- 
dent. This matter was not brought to my 
notice when tbe application was placed 
before me on 9tb January 1936 aud I 
passed an ex parte order. 

In applying for an ex parte order which 
would materially affect tbe opposite party 
tbe petitioner should observe the rule of 
uberima fidee, that is to say, he should 
observe tbe most complete good faith and 
should not couceal any relevant matter 
whatsoever from tbe Court, which would 
infiuence its judgment in making an order 
of this nature. It is a matter of regret 
that the petitioner did not bring to my 
notice on 9th January 1936 when I 
passed the ad interim order, that Sardar 
Tarlochan Singh bad already been elected 
as President according to the rules of the 
procedure prescribed by S. 99, Sikh Gurd- 
waras Act. This is also a circumstance 
which I cannot possibly ignore while de- 
ciding this application. Under all the 
circumstances of the case I discharge the 


rule which was issued ex parte and dis- 
miss the application with costs. 

M.d./r.K. Application dismused. 

A. I. R. 1936 Lahore S68 
J Ai Lab, J. 

Skakar Khan — Applicant. 


Ishar Das and others — Creditors — 
Opposite Parties. 

Appeal No. 1428 of 1935, Decided on 
26th February 1936, from order of Dist. 
Judge, Jbelum, D/- 8tb April 1936. 

Provincial Insolvency Acl (1920), S. 37~ 
Annulment of adjudication — Court must: 
pass order vesting property in some one — In 
absence of order property reverts to iniol* 
vent. 


Tbe phraseology of 8. 37 clearly indicates 
that on passing an order anDUlling the adjudi* 
cation tbe Insolvency Court must pass an 
order vesting tbe property of tbe insolvent in 
some person appointed by it snd in tbe absence 
of such an order tbe property reverts to tbe in* 
solvent: 1933 Rang 223 (F 2J), Re/. tP C 1) 

Prakash Chandra and Mohammad 
Amin— for Applicant. 

Jodgmeot Sbabar Ehan, appellant, 
was adjudicated insolvent on bis own 
application I but be failed to apply for an 
order of discharge before the date fixed 
for this purpose in the adjudication 
order. In tbe meantime, bis estate had 
vested in the OfBoial Beceiver, but at tbe 
time of tbe annulment of tbe adjudica- 
tion, the Insolvency Judge omitted to 
pass an order under B. 37 relatirig to the 
vesting of his property. It may be men- 
tioned that tbe actual possession bad 
remained with tbe insolvent in spite of 
the order of adjudication and the vesting 
of the property in tbe official receiver. 
The Insolvency Judge dismissed the 
application of the insolvent objecting to 
the action of the official receiver in deal- 
ing with his property. The learned 
Judge has held as follows: . 

Our registers show that insolvent s aajud c 
tion was abnulled because be failed to 
bis application for discharge. Uodej these 
circumstances it will bo presumed . 
order of an aDDulment vested tbe insolvent e 


property in tbe receiver. . 

Section 37. Provincial Insolvency Act, 
provides that where an adjudication is 
annulled, all sales and dispositions of 
property and payments duly made, and 
all acts theretofore done, by the Court or 
receiver shall be valid, but subject, as 
aforesaid, tbe property of the debtor who 
was adjudged insolvent shall vest in such 
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persoD as the Court may appoint, or, 
ID default of any such appointmeot, shall 
revert to the debtor to the extent of bis 
right or interest therein on such condi* 
tioDS (if any) as the Court may, by order 
in vvribing, declare. This section con- 
templates that unless the Court has 
passed an order vesting tbe property of 
the insolvent, after tbe adjudication bas 
been annulled, in a person appointed by 
tbe Court, it shall revert to tbe debtor. 
The mere fact that tbe property on pass- 
ing of the adjudication order vested in 
tbe official receiver does not authorise 
tbe receiver to deal with it after tbe 
adjudication has been annulled in tbe 
absence of an express order to that effect 
by tbe Insolvency Judge. Tbe effect of 
aoDulment of adjudication is (bat tbe 
condition with regard to the property 
which existed immediately before tbe 
passing of the adjudication order is res- 
tored unless, of course, an order under 
S. 37 vesting the property in a person 
appointed by tbe Insolvency Judge bas 
been passed. No direct authority has 
been cited at tbe Bar but some observe* 
tioDS made in 11 Bang 287 (l) support 
the contention of the appellant though 
the point involved in this appeal was not 
directly involved in that case. In my 
opinion tbe phraseology of 8. 37 clearly 
indicates that on passing an order annul* 
ling tbe adjudication the Insolvency 
Court must pass an order vesting tbe 
property of tbe insolvent in a person 
appointed by it and in tbe absence of 
such an order the property reverts to the 
insolvent. Tbe Court below therefore 
was wrong in presuming that the order of 
annulment vested tbe insolvent's property 
in the receiver. I accept this appeal and 

ft of the Insolvency 

Judge. There will be no order as to costs 
of this appeal. 

Appeal a ccepted. 

1988 Raog 

223—146 1 0 890=11 Raog 287 (F B). ° 


A. I. R. 1936 Lahore 669 
Bhide, J. 

Darga Doi—Plaintiff- Petitioner. 

V. 

Qobind Singh — De/endanb — Opposite 
Party. 

Civil Revn. No. 890 of 1936, Decided 
on llth February 1986, from order of 
Senior Sub.Judge, Jbelum, D/. 2lBt 
November 1986. 


Revision — Refusal to <tay proceedings 
under S. 10, Civil P. C. — No revision lies. 

No revision lies from an otdor refusing to 
stay proceedings under S. 10, Civil P. C , aH tbe 
order is an interlocutory one : 193$ Lah 10 nod 
1031 Lah 614, Distinfj. ; 1924 Lah 425 \FB). Rel. 
on. [P 569 0 2] 

Amar Nath Chona — for Petitioner. 
Achhru Bam — for Opposite Party, 
Order. — This is a petition for revision 
of an order refusiog to stay proceedings 
in a suit under S. 10, Civil P. G. A pre- 
liminary objection is raised that tbe 
order being intertocotory no revision is 
competent. Beliance is placed oo 5 Lah 
288 (1) and 1933 Lab 191 (2). The lear- 
ned Counsel for tbe petitioner, on the 
other hand, relied mainly on 1933 Lah 
34 (3) ; 1933 Lah 60 (4) and 13 Lah 59 (5). 
In 1933 Lab 34 (3), tbe Full Bench ruling, 
5 Lah 288 (1), is not referred to. 1933 
Lab 50 (4) was not a case under S, 10, 
Civil P. C. Tbe applicatioD for stay was 
made on the ground of tbe pendency of 
an appeal in a connected case and could 
therefore be looked upon as a separate 
proceeding or a ‘case* by itself for tbe 
purposes of S. 115, Civil P. C. The same 
reasoning would also apply to 13 Lah 
59 (o), as will appear from tbe remarks 
at pp, 68.69 of the report, which are as 
follows : 

The word /case’ in 8. 116, Civil P, C., has 
always been interpreted as a more comprebeo' 
sive term Ibau suit, sod includiDg other pro* 
ccediogs. Regarded merely as a proceeding in 
the suit before tbe lower Court the order refus* 
ing stay was do doubt merely an interlocutory 
one. Bat it was clearly more both in nature 
and effect than a mere refusal to stay those 
proceedings. It was an order in separate pro* 
cecdings not under the provisions of the Pro- 
cedure Code but under those of a special Act, 
giving the defendant a right to apply to have 
dispute decided outside tbe civil Court 
From Ibis point of view the order refusing stay 
may properly bo held to have decided finally a 
separate case, for virtually It put an end to the 
arbitration as an effecUve pioccediog. I would, 
therefore, bold that in tho present inatance, a 
petition for revision would be competent. 

In the present case tbe order sought 
to be revised appears to me to be an 
iDterlooutory’ one within tbe rule laid 

1. Lai OhBDd MaoRal Sen v. BebarJ Lai Mehr 

Oh* na. 1924 Lah 426=84 I 0 269=5 Lah 
2Sd (FH). 

2. Ealwaot Bai v. Fonseca & Co., 1933 Lahl91 
=Ul I 0 177=84 P L R 86. 

3. Nanak Chand v. Ishar Das, 1983 Lah 84= 

139 I 0 48=33 P L R 787. 

4. MuJeband V. JlwanDas, 1938 Lah 60=144 
X 0 107. 

6. Punjab MarwaH Ohamlier of Commerce Ltd 
Delhi T. Bam MaM-ilu Shah, 1931 Lah 644 
=132 I 0 860=13 Lah 69. 
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down in 5 Lab 288 (1). I uphold the 
preliminary objection and dismiss the 
petition, bub in view of the point of law 
involved leave the parties to bear their 
costs. 

M.D./r.K. Petition dismissed. 


A. I. R. 1936 Lahore 570 
Jai Lal, J. 

Godar Shah and another — Plaintiffs — 
Appellants. 

V. 

Fazal Ilahi — Defendant — Respondent. 

Second Appeal No. 2230 of 1935, De- 
cided on 18th February 1936, from decree 
of Dist. Judge, Jhelum, D/- 28th August 
1935. 

Instalment bond— Suit on— Bond provid- 
ing that in case of default of three consecu* 
tive instalments, creditor entitled to sue for 
recovery of defaulted instalments or for 
whole amount— ‘Creditor taking no action on 
defaults being made by debtor — It amounts 
to waiver — Creditor can sue for instalments 
within three years of suit, and for balance 
due— Proof of waiver is not necessary — It 
must be assumed. 

Where an instalment bond provides, that in 
case of default io payment of three consecutive 
Instalments, tbo creditor would be entitled at 
his option either to sue for the recovery of the 
instalmeDts in respect of which default is made 
or for the whole of the remaining balance due 
under the bond, and it is not provided that the 
whole amount due under the bond shall become 
due unless the creditor waives the default, a 
discretion is given to the creditor either to re- 
cover the instalments in respect of which a de- 
fault has been made or to recover the whole 
balance due under the bond. The creditor has 
the right to waive the first and subsequent de- 
faults and if tbo creditor takes no action on a 
number of defaults being made by the debtor, 
it amounts to a waiver and it is open to the 
creditor to sue for those instalments io respect 
of which a default bad taken place within three 
years of suit and taking advantage of the de- 
fault io payment thereof to recover the whole 
balance due under the bond even if he has al- 
lowed a suit for recovery of instalments in res- 
pect of which default has been made previously 
to become barred by time. It is not necessary 
for the creditor to prove by affirmative evi- 
dence that ho waived the first default. On the 
other hand such waiver must be assumed from 
the fact that the creditor has abstained from 
suing for the recovery of the whole amount due 
under the bond. [P C 1] 

Shujauddin — for Appellants. 

Miiicand Lal Par/— for Eespondenb. 

Judgment. — The appellant instituted 
a suit for recovery of balance due on a 
bond executed in his favour by the res- 
pendent. The bond was for Rs. 800 
which was payable by monthly instal- 


ments of Es. 10 each. It was stipulated 
that if default was made in the payment 
of three consecutive instalments, the ere- 
ditor would be entitled, at his option, 
either to sue for the recovery of the in- 
stalments in respect of which default was 
made or for the whole of the remaining 
balance due under the bond. It appears 
that default was made by the debtor in 
the payment of several instalments and 
that it was made more than three years 
prior to the institution of the suit. The 
creditor took no action on that default 
and allowed a suit for as many as 27 in- 
stalments to become barred by time. 
Taking advantage of default in respect of 
the last three conseoutive instalments 
however which default took place within 
three years of the institution of the suit, 
be has filed a suit for the recovery of 
those three instalments and also of the 
whole of the amount that remains due 
under the bond. 

The only question raised in this appeal 
is whether the suit under the circum- 
stances is barred by time. The trial 
Judge and the learned District Judge 
have both held that the time should run 
against the plaintiff-appellant from the 
date of the first default in the payment 
of three consecutive instalments, and 
therefore the suit is barred by time. It 
is however contended by the learned 
counsel for the appellant that it is al- 
ways open to the creditor to waive a 
default and that conditions, as in the pre- 
sent case, must be deemed to be for the 
benefit of the creditor and that by not 
suing for the recovery of the whole 
balance under the bond on the happening 
of the default in the payment of the first 
three instalments the plaintiff cannot be 
deemed to have waived his right to re- 
cover the whole of the amount due under 
the bond if a fresh default occurs, and 
therefore it is open to him to 
those instalments in respect of which de- 
fault was made within three years from 
the suit, and also taking advantage of 
that default to recover the whole of tne 
amount then due under the bond, 

A number of cases were cited at tne 
Bar, but it is not necessary to refer to 
them in detail because the question turns 
OD a deoisioD whether plaintiff hasinthis 

case the right to waive the firet or any 

sabseqnent default and whether under 
the circamstances he must be deemed to 
have waived such a default. Now, hav- 
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iDg regard to the conditions of the bond 
discretion was given to the creditor either 
to recover the instalments in respect of 
which default had been made or to re- 
cover the whole of the balance due 
under the bond. In such a case, it is not 
necessary for the plaintiff to prove by 
affirmative evidence that he waived the 
6rst default; on the other band such 
waiver must be assumed from the fact 
that he abstained from suing for the re- 
covery of the whole of the amount due 
under the bond. The bond is not so 
.worded that the whole amount due under 
the bond shall become due unless the ere- 
ditor waived the default. On the other 
band the whole of the amount due under 
the bond becomes payable only if the 
plaintiff chooses to exercise bis right to 
call in the whole amount. 

. Therefore, in this case, in my opinion, 
jtbere has been a waiver and it was open 
to the plaintiff to sue for the recovery of 
those instalments in respect of which de- 
fault bad taken place within three years 
of the suit and taking advantage of the 
default in payment thereof to recover the 
whole bf the balance due under the bond 
even if he has allowed a suit for recovery 
of instalments in respect of which de- 
fault had been made previously to be. 
come barred by time. There is no other 
point involved in this case. I accept this 
appeal and set aside the decrees of the 
• Courts below and grant the plaintiff a 
decree for Rs. 495 with proportionate 
costs throughout. 

r.m./h.k. Appeal allowed. 


A. I. R. 1936 Lahore S71 

Jai Lal, J, 

f 

EaluRam and oiAew— Plaintiffs. 

y. 

■ Nur Mohammad and others— Defen- 
4aDts, 

Civil Bef. No. 3 of 1936, Decided on 
2ith March 1936, from order of Disk. 

Judge, Montgomery, D/. 6th January 
19ob. 

# , 

Juri, diction— Civil and Revenue Court.— 
Landlord and Tenant — Tenant becoming 
liable to enjoyment by reaion of hi. tenanev 
having been terminated by notice which i. 
not conteited under Punjab Tenancy Act- 
Suit for ejectment i. cognizable by revenue 


A sait bj' a landlord for ejeotment of 1 
tenant,, who are tenants at will and who ha 
-baceme liable to ejectment by reason of th 


teoanej haring beon terminated by notice which 
has DoC been contested as required by the pro- 
risions ol the Punjab Tenancy Act. is cogoi;^- 
able by Rerenue Courts only and not by Civil 
Courts. [P 571 C 2} 

Order.'— This reference under S. 99, 
Punjab Tenancy Act, has been made by 
the Subordinate Judge of Montgomery. 
The facts are these: A suit was instituted 
for ejectment of the defendants on the 
ground that the plaintiffs were the pro- 
prietors of the land and the defendants 
were their tenants-at-will and that a 
notice of ejectment had been served upon 
the defendants, but that they had not 
instituted any suit to contest tbeir lia- 
bility to ejectment and consequently 
the defendants became liable to eject- 
ment. This suit was instituted in the 
Revenue Court. The defendants plea- 
ded that the suit was cognizable by 
the Civil Courts and that the Revenue 
Courts bad no jurisdiction to bear it. 
This objection prevailed in the Revenue 
Court and the plaint was returned to the 
plaintiffs to present it in the Court hav- 
ing jurisdiction. It was consequently 
presented in the Civil Court. The case 
came up for bearing before the Subordi- 
nate Judge, Ist Class, of Montgomery and 
an objection was raised before him by 
the defendants that he had no jurisdiction 
to try the suit on the ground that it was 
cognizable by the Revenue Courts. The 
Subordinate Judge is of opinion that the 
suit is cognizable by the Revenue Courts 
and has consequently made this refer- 
ence. In my opinion, on the facts stated 
above, it id quite clear that the case is 
cognizable by the Revenue Courts only. 

It is a suit by a landlord for ejectment 
of bis tenant who has become liable to 
ejectment owing to his tenancy having 
been terminated by notice which has not 
been contested as required by the pro- 
visions of the Punjab Tenancy Act. I 
therefore hold that the suit is cognizable 
by the Revenue Courts and direct the 
Subordinate Judge to return the plaint to 
the plaintiffs for presentation in the 
Court of the Assistant Collector, 6rst 
grade, Montgomery. The conduct of the 
defendants in raising objeotions first to 
the jurisdiction of the Revenue Courts 
and then to the jurisdiction of the Civil 
Courts to entertain the suit has neces- 
sitated unnecessary proceedings. I con- 
sider therefore that the defendants should 
pay the costs of these proceedings irtes- 
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pective of the result of the suit. I assess 
these costs at Ks. 40. 

R.M./R.K. Order accordingly. 

A. I. R. 1936 Lahore 572 
Jai Lal, J. 

Municipal Committee, Sialkot — Defeu. 
dant— Appellant. 

Jagat Singh — Plaintiff — Respondent. 

Second Appeal No 1167 of 1935, 
Decided on 20th November 1935, from 
decree of Senior Sub-Judge, Sialkot, D/- 
8th April 1935. 

Punjab Municipal Act (3 of 1911), S$. 195 
and 225 — Juriadiction of civil Court to give 
relief to peraona aggrieved by order ultra 
virea, arbitrary, oppresaive or capricioua ia 
not ouated. 

The mere fact that the decision of the appel- 
late Court shall be final or that the order of 
the committee shall not be called in question 
otherwise than bj appeal does not oust the 
jurisdiction oi the civil Court, which it other- 
wise has to give relief to the person aggrieved by 
an Older of the Municipal Committee which 
may be lound to be ultra vires, arbitrary, 
oppressive or capricious : 1932 Lah 597 ; 1932 
Lah 59 and 1919 Lah 111, Eef. ; 38 P B 1911 
and 1925 Bom 162, Disting. [P 573 C I] 

Mohammad Monii — for Appellant. 

Mukand Lal Puri, Qalul Chand and 
T. D. Khana — for Respondent. 

Judgment. — The respondent Jagat 


On this appeal Mr. Muhammad Monir 
on behalf of the Municipal Committee 
has not contested the conclusions of the 
trial Court; on the facts be was not in fact 
entitled to do so. His only contention 
is that the jurisdiction of the civil Court 
is ousted by S. 225, Punjab Municipal 
Act, which provides the only remedy 
that is open to a person aggrieved by an 
order passed by the Committee under 
S. 195. That section provides that any 
person aggrieved by orders of the Com. 
mittee under the specihed sections may 
appeal to such officer as the Local Go- 
vernment may appoint for the purpose of 
bearing such appeals, and, failing such 
appointment, to the Commissioner or to 
the Deputy Commissioner, as the case 
may be, and that no such orders shall be 
liable to be called in question otherwise 
than by such appeal. It further provides 
that the order of the appellate authority 
shall be hnal. It is contended that this 
section prohibits civil Courts from enter- 
taining a suit calling in question the 
nature or validity of the orders of the 
Municipal Committee even in case in 
which the bona fide of the conduct of the 
Municipal Committee is questioned. It 
is however alleged in this case that the 
action of the Committee is arbitrary or 
oppressive. 


Singh applied to the Municipal Com- 
mittee of Sialkot for permission to build 
three shops. Each shop was to measure 
9 feet in width. Sanction was granted 
by the Committee. The plaintiff built 
three shops in pursuance of the sanction 
but their width was 10’, 8’-8' and 8’. 7*. 
The shops were built on bis own land. 
The Committee thereupon issued a notice 
to him under S. 106, Municipal Act, 
directing him to demolish the shops. 
Jagat Singh instituted the suit out of 
which this appeal has arisen for a per- 
manent injunction to the Municipal Com- 
mittee directing it to refrain from carry- 
ing out the order to demolish the shops. 
Both the Courts below agree in bolding 
that the notice of the Committee was 
unreasonable and that though the shops 
were not strictly in accordance with the 
sanctioned plan the deviations are of such 
a trivial nature that the order passed by 
the Committee to demolish them is un- 
necessarily harsh, arbitrary and amounts 
to an abuse of power vested in the Com- 
mittee. The suit has consequently been 
decreed. 


It has been held in 1932 Lab 597 (l), 
that a suit lies under oircomstances as in 
this case. In another case, 1932 Lah 59 
(2), it was held that if the action of the 
Committee be ultra vires or arbitrary or 
capricious then the civil Court is entitled 
to interfere with the orders of the Com- 
mittee. The same view was taken in 62 
P R 1919 (3) and 38 P E 1911 (4), relied 
upon by the learned counsel for the 
appellant related to a diEFerent topic. 
Pbe question there involved was whether 
% person is entitled to soe for the refund 
Df money alleged to have been illegally 
realised by the Committee on 
custom duty. Similarly, 49 Bom 152 ( ) * 

1. JiwanDas v. Manicipal 

Gheb, 1932 Lah 597=138 I 0 743-33 P L B 

2. MoLipal Comniittea. Delhi v. Tirkha Baie, 

1932 Lah 59=188 I 0 549. „ 

3. Basant Mai v. t - 62 

4. Muoioip^Com-U^^^ 

5. Ncr M^hamiad L R 5^ 

=86 I C 81=49 Bom 162—27 Bom L K oo. 
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baa no boating on the presont case. That 
case was uodei the Cantonments (House 
Accommodation) Act, and the relevant 
section provided that the decision on 
appeal shall be final, and shall not be 
questioned in any Court otherwise than 
on the ground that the house is situate 
in a Cantonment in which the Act is not 
operative. By the express wording of 
the section therefore a limited power 
was conferred on the civil Courts and 
the ordinary jurisdiction barred pro 
tanto. In the present case there is no 
express prohibition to the civil Court 
entertaining such suits. The mere fact 
that the Act provides that the deoision 
of the appellate Court shall be final or 
that the order of the Committee shall 
not be called in question otherwise than 
by appeal does not, in my opinion, oust 
the jurisdiction of the civil Conrt which 
it otherwise has, to give relief to the 
person aggrieved by an order of the 
Uunicipal Committee which may be 
found to be ultra vires, arbitrary, oppres- 
sive or capricious. I dismiss this appeal 
with costs. 

v.B./a.K. Appeal dismissed. 

A. I. R. 1936 Lahore 673 

Bhide, j. 

Matab Mal-Jinda Shah — “ Deoree- 
holdor— Appellant. 

V. 

Darya Bam Quranditta Suram Bam 
Karam CAa««i“Judgment.debtor — Bee. 
Pondent. 

Miso. Second Appeal No. 1798 of 1935, 
Decided on 25th February 1936, from 
order of Dist. Judge, Montgomery, D/. 
2nd May 1935. 

U) Civil P. C. (1908). O. 21. Rr. 38 and 57 
—Decree directing property to be coneidered 
«s under mortgage and judgment-debtor 
prevented from alienating it — Attacbcnent 
before Aftle li nol oecdtiibry, 

Wh«re a decree diroou that oertaia property 
will be deemed to be under mortgage aod that 
the judgment debtor will not be entitled to 
Alienate h, it is not necesearj that the pro- 
perty should be attached before being brought 
to sale In oxooutioaof the decree: 19 IS Lah 368 

rp fi7fl n m 

(b) Ciyil P. C. (1808), S. 47-Order eetting 
aside tele for want of attacbnent-Order U 
second appeal is competent. 

A astling aside a sale on the ground 
that the executing Court had no jnrlediotlon 
r? }r^ property withont attaohment. In 
Instsooe, falls a odor 8 47 and a second 
appeal ig oompeient against such an order. 

CP 674 0 1] 


A. B. Khosla — for Appellant. 

Mohamviad Amin Khan — for Respon. 
dent. 

Judgment. — This is an appeal arising 
out of execution proceedings relating to 
a decree. Certain land belonging to the 
judgment-debtor having been attached 
and sold, objections were raised to the 
sale on the ground of certain material 
irregularities and loss resulting there- 
from. It was also urged that the sale 
was void as there had been no attaob- 
meot prior to the sale. The learned 
District Judge found that the judgment- 
debtoc had failed to prove that any sob. 
stantial loss bad resulted from the alleged 
material irregularities, bub he was ofopi- 
nion that the sale was void inasmuch as 
there bad been no previous attachment. 
It appears that as a matter of fact the 
land bad been previously attached, but 
the learned Subordinate Judge bad there- 
after dismissed the execution appUcation. 
'While dismissing the application he 
noted that the attachment had been 
effected with considerable difi&oulty and 
will stand in spite of the dismissal of the 
application. The learned District Judge 
held that the learned Subordinate Judge 
had DO jurisdiotion to order the attach, 
meat to oontinue in spite of the dismissal 
of the application for execution, in view 
of the provisions of 0. 21, R, 57 , Civil 
P. C. He therefore held that there be- 
ing no valid attaobmeot, the sale must 
be set aside. 

On behalf of the deoree.bolder who 
has preferred this appeal, his learned 
counsel oontended that there was no 
need for any attachment in the preseat 
case as the decree itself directed that the 
property will be considered to bo under 
mortgage and the judgment.debtor would 
not be entitled to alienate it. . In sup- 
port of the ooutentioD the learned coun- 
sel relied on 68 P R 1918 (l). The 
learned counsel for the respondeuts was 
unable to cite any authority to the oon- 
trary, but merely urged that the sale was 
vitiated by the fact that it did not take 
place on the date mentioned in the pro- 
olamatioD but two days later. This 
point, however, does not appear to have 
been pressed in the Courts below and in 
the oiroumstances cannot be. gone into 
in this appeal. The next oontentioa of 
the learned counsel for the res pondent 

1. Ratan La) ▼. Bala Parabad, 1918 Lah 368=s 

44 I 0 988=:68 P R 1918. 
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was that a second appeal is not compe* 
tent. But the learned counsel for the 
decree.holder has argued the appeal only 
on the ground that the learned District 
Judge was not right in bolding that the 
executing Court had no jurisdiction to 
sell the property without attaching it in 
the first instance. This ground would 
fall under S. 47, Civil P. C., and thus a 
second appeal would bo competent. For 
the reasons given above, it seems to me 
that the order of the learned District 
Judge cannot be supported on the ground 
Ion which it proceeds. I accept the ap- 
peal with costs and restore the order of 
the learned Subordinate Judge confirm- 
ing the sale. 

v.b./r.k. Appeal allowed. 

A. 1. R. 1936 Lahore 574 

Agha Haidar, J. 

Hira and others — Judgment-debtors — 
Petitioners. 

v. 

Bam Singh — Decree-holder — Opposite 
Party. 

Civil Eevn. No. 793 of 1935, Decided 
on 25th February 1936, from order of 
Senior Sub. Judge, Bohtak, D/- 14th May 
1935. 

Punjab Relief of Indebtedness Act (7 of 
1934), Si. 6, 35 and 60^ Provisions of S. 6 
do not apply to part 8 Property belonging 
to judgment’debtor attached — Judgment* 
debtor can before sale has taken place raise 
objection even in appeal that property is not 
liable to attachment and sale Court dis* 
missing objection and refusing to apply pro* 
visions of the Act-^lt fails to exercise juris* 
diction vested in it by law. 

The provisions of S. 6. Punjab Belief of In- 
debtedness Act, apply only to part 8 and not to 
part 8. 8. 35 is to be found In part 8, and a 
judgment-debtor whose property has been at- 
tached in execution of a decree against him, ie 
entitled to raise an objection* even In appeal, 
that that property attached is not liable to 
attachment and sale in view of the provisions 
of S. 35 provided the objection is raised before 
sale of the property has taken place. Under 
S. 60 objections can be taken to protect the 
property before the sale. [P 574 0 2} 

Where the Court on such objection being 
raised refuses to apply the provisions of the 
Punjab Belief of Indebtedness Act, it fails to 
exercise jurisdiction vested in it by law and its 
order is open to revision. [P 574 C 2] 

Fdkir Chaud Potitionara. 

Shamair Ghand and Prakash Chandra 
— for Opposite Party. 

Order. — A simple money decree was 
obtained against the estate of Bam Me- 
har. The decree-holder took out execu- 
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tion and soma property was attached. 
Objections were raised. The trial Court 
partly allowed the objections bat dis- 
missed them in respect of a certain 
honse (BJ. The decree-holder went up 
in appeal and the judgment-debtors filed 
cross-objections that house (B) was not 
liable to attachment and sale in view of 
the provisions of S. 35, Punjab Belief of 
Indebtedness Act (Local Act No. 7 of 
1934). The lower appellate Court re- 
pelled this contention holding that the 
provisions of S. 6, Punjab Belief of In- 
debtedness Act, applied only to snits and 
not to appeals, and also that the attach- 
ment in this case took place before the 
Act came into operation. On this ground 
it allowed the appeal of the decree-holder 
as regards honse (A) and dismissed the 
cross-objections as regards bouse (B). 
The objectors jndgment-debtors have 
come up to this Court in revision. 

Mr. Shamair Cband has raised a preli- 
minary objection that no revision can be 
entertained because the Court below has, 
if at all, made a mistake of law. In my 
opinion this objection has no force. The 
provisions of S. 6, Punjab Belief of In- 
debtedness Act, apply only to parts of 
the Act and not to part 8 in which S. 35 
is to be found. Therefore the qnestion 
that the objections could not be raised in 
appeal, and that the attachment bad 
taken place before the Act came into 
operation, has no force. The langnage of 
S. 35 is perfectly clear. It has made 
nertain alterations to the provisions of 
S. 60 (l)(c). Civil P. 0., and for^^tbe 
words “ocenpied by him,” the words not 
let out on rent or lent to others or left 
vacant for a period of a year or more” 
have been snbstituted. The Court, by 
refusing to apply the provisions of the 
Punjab Belief of Indebtedness Act, has 
failed to exercise jurisdiction which was 
vested in it by law and therefore the 
revision is maintainable. ^ Under the 
provisions of S. 60, objections can be 
taken to protect the property before the 
sale. In the present case the sale has 
not taken place and therefore the obieo- 
tions are taken at the right time. 

I therefore allow the application for 
revision, set aside the order of the lower 
appellate Court and remand the case. 
The Court shall take evidence in order to 
satisfy itself whether the conditions laid 
down in S. 35. Panjab Belief of In- 
debtedness Act. have been satisfied, in 
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other words, the objectors will have to 
satisfy the Court that the property, 
which is sought to be sold, is not let out 
on rent or lent to others or left vacant 
for a period of a year or more. The ap- 
plicants shall get their costs. 

R.M./R.K. Application allowed. 

A. I. B. 1936 Lahore S15 
Addison and Abdul Rashid, JJ. 

Jiwan and others — Plaintiffs — Appel- 
lants. 

V. 

Sant Singh and another — Defendants 
— Respondents. 

Letters Patent Appeal No. 148 of 1935, 
Decided on I7tb February 1936, from 
judgment of Dalip Singh, J., D/- 2l8t 
October 1936. 

Second Appeal— Abience of jurUdiction — 
Abience of jurisdiction to hear appeal is 
good ground for second appeal — District 
Judge entertaining appeal which under 
notification issued under S, 39 (3), Punjab 
Courts^ Act, lies to senior Sub'Judge — He 
acts without jurisdiction. 

The absence of jurisdiction to hear an appeal 
is a good ground for second appeal. (P 676 0 1) 

It is a defect of Jurisdiction !f the District 
Judge entertains an appeal from the Court of 
the first instance which under the Notification 
issued under 6. 89 (8), Pnnjab Courts Act, lies 
to a Subordinate Judge of the First Class. 
The District Judge in heating the appeal acts 
without jurisdiction and his judgment and 
decree are liable to be set aside. The consent 
and acquiescence of the parties to the appeal 
cannot give jurisdiction to the Court in which 
the appeal does not lie; 1927 Lah 187 and 36 
P P 1902 {F P), Foil. [P 676 0 1] 

M. L, Pttrt— for Appellanta. 

Mohammad Amin Indrabi — for Rea- 
pondenta. 

Abdul Rashid, J. — Thia appeal haa 
arisen out of an action brought by Jiwan 
and othera for poaseasion of a aite under 
a house, on the allegationa that they were 
the owners of the site in suit and that 
the defendants had bnilt a bouse thereon 
unlawfully a few mouths before theinsti. 
tution of the suit. The value of the suit 
for purposes of jurisdiotion and oourt.fee 
was fixed at Rs. 75 in the plaint. The 
defendants pleaded, inter alia, that the 
plaintiffs were not the owners of the site, 
that the defendants had built a house 
thereon about 40 years before the insti- 
tution of the suit, and that the suit was, 
therefore, barred by time. The trial 
Court granted the plaintiffs a decree for 
poaseasion of the Bite in dispute with 


costs. The defendants were, however, 
allowed to remove the superstructure 
within a period of two months, .^gainst 
this decision the defendants preferred an 
appeal to the learned District Judge, 
Sialkot. The learned District Judge held 
that the plaintiffs had failed to establish 
their ownership of tbs site in dispute, 
and that the suit of the plaintiffs was 
also barred by limitation. On these 
findings the appeal of the defendants was 
accepted and plaintiffs' suit was dismissed 
with costs. Against this decision the 
plaintiffs preferred a second appeal to 
this Court. One of the grounds of appeal 
was that the suit was an unclassed suit 
of the value of Rs. 75, and that as it had 
been decided by a Subordinate Judge, 
Fourth Class, the appeal lay to the Senior 
Subordinate Judge and not to the Dis- 
trict Judge, Sialkot. This appeal was 
dismissed by a learned Single lodge in 
limine. Against the decision of the 
Single Judge the plaintiffs have preferred 
the present appeal nnder Cl. 10, Letters 
Patent. S. 39 (3), Punjab Courts Act, 
lays down that: 

The High Court maj by notification direct 
that appeals lying to the District Court from 
ail or any of the decrees or orders passed in an 
original suit by any Subordinate Judge shall bo 
preferred to such other Subordinate Judge as 
may be mentioned in the notification, and the 
appeals shall thorenpon be preferred accordingly 
and the Court of such other Subordinate Judge 
eball be deemed to be a District Court for the 
purpose of all appeals so preferred. 

In pursuance of this section notifica- 
tion No. 81-G., dated 14tb February 
1924, was issued by the High Court 
directing that in the Sialkot District 
appeals lying to the District Court from 
decrees or orders passed by any Sub- 
ordinate Judge, other than one of the 
First or Second Class, in a small cause of 
the value not exceeding Rs. 600, or in an 
unclassed suit of the value not exceeding 
Rs. 100, shall be preferred to the Sub- 
ordinate Judge of the First Class exer- 
oismg jurisdiotion within the District. 
In view of the provisions quoted above, 
it 18 olear that the appeal from the iudg« 
ment and the decree of the trial Court 
•wy to the Senior Subordinate Judge, 
Sialkot, and not to the District Judge, as 
the suit was undoubtedly an unolassed 
WJt of the value of Rs. 75, The learned 
District Judge acted without jurisdiction 
in hearing the appeal and bis judgment 
and decree must, therefore, be set aside 
Reference may be made in this connexion 
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to 1927 Lah 187 (l), where it was held 
that the absence of jurisdiction to hear 
an appeal is a good ground for second 
appeal In 36 P R 190-2 (2). it was held 
that there is a defect of jurisdiction if a 
Divisional Judge entertains an appeal 
direct from a Court of first instance 
which, under the provisions of S 39 (a), 
Punjab Courts Act, lies to a District 
Judge. The consent and aciuiescence of 
the parties to a suit cannot give jurisdic- 
tioD to a Court of limited jurisdiction. 
For the reasons given above, we accept 
this appeal, set aside the judgment and 
the decree of the learned District Judge, 
and remit the appeal of the defendants 
to the Senior Subordinate Judge, Sialkot, 
for decision. The costs will abide the 
result of the appeal before the Senior 
Subordinate Judge. 

R m./r.k. Appeal alloiced. 

1. Tumaii Singh v. Bija, 1927 Lah 187=100 

IC92. 

2. HaD!(a v. Ran Singh. (1902) 36 P R 1902 

(F B). 
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Jai Lal, J. 

Waryam Singh — Defendant — Appel, 
lant. 

V. 

Sundar Sin^h and others — Plaintiffs — 
Bespondents. 

Second Appeal No. 1554 of 1935, Deci. 
ded on 6th January 1936, from decree of 
Diet. Judge, Montgomery, D/. 15th June 
1935. 

(ft) Punjab Colonization of Government 
Lands Act (S of 1912), S 19 — Agreement to 
have mutation when proprietary rights are 
acquired— Agreement not declaring right 
not previously existing — Agreement does not 
require registration. 

An agreement by a person that after the 
acquisition of the proprietary rights be would 
have a mutation made in the names of his 
brothers jointly with himself, is an agreement 
which is merely a recital of existing facts and 
it does not by itself declare any rights which 
did not previously exist, and it is further an 
agreement to enter mutation of the proprietary 
rights when they have been acquired. Such 
document does not require registration. 

tP676 0 2] 

(b) Punjab Colonization of Government 
Lands Act (5 of 1912), S. 19— Agreement to 
have mutation of proprietary rights is valid. 

A mere agreement to have mutation ejected 
In respect of the proprietary rights does not 
make the agreement void under 8. 19 : 1932 Lah 
82, Bel. on-, 1926 Lah 14, Dieting. (P 577 C 1] 

Jhanda Singh — for Appellant. 

Shamair Chand — for Bespondents. 


Judgment. — The appellant obtained 
tenancy rights in Government land under 
the Colonization of Government Lands 
Act. At the time of the acquisition he 
was joint with bis brothers, the respon- 
dents. It has been found that they are 
members of a joint Hindu family and 
that the funds for the acquisition of the 
tenancy rights were furnished by the 
joint Hindu family. It has also been 
found that the appellant has now become 
a full proprietor of the land by payment 
of the remaining instalments to the 
Government. These instalments have 
also been paid by the joint family. On 
let May 1930 the appellant executed an 
agreement in favour of the respondents 
reciting the above facts, that the ten. 
ancy rights had been acquired by the 
family funds, that the proprietary rights 
also would be acquired in the same maiv- 
ner aud that bis brothers were joint 
with him in the tenancy rights from the 
very beginniog. He further undertook 
that after the acquisition of the proprie- 
tary rights he would have a mutation 
made in the names of bis brothers jointly 
with himself. The question is whether 
this agreement requires registration and 
also whether it is void under S. 19 of the 
Colonization of Government Lands Act. 
The District Judge has held in favour of 
the validity of the agreement on both 
these points and in my opinion rightly. 

The learned counsel for the appellant 
contends, but cites no authority in sup. 
port of his contention, that the document 
most be deemed to declare rights in land 
in favour of the respondents, but in my 
opinion it is merely a recital of existing 
facts and it does not by itself declare 
any rights which did not previously exist 
and it is further an agreement to enter] 
mutation of the proprietary rights when 
they have been acquired. According to 
the recitals the proprietary rights also 
already vest in the respondent, aud wiiac 
has to be done is a formal 
favour of the respondonts in the 
records. lo my opioioo such » document 
does not require registration. , j 

On the second u fkl Lnfa 

counsel cites 6 L^h 536 (l), “ L^.-usa 

in that case are dietingmshable beoau^ 

in that case the two brothers bad 

paid for the land jointly 
pressly undertaken t o remain )oiot te^ 

1. Hussain B.kh.h v. S*rbuland. 1926 Lah U 
=92 I 0 268=6 Lali 536a 
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«at9. Id the present case there is no 
agreement to remain joint tenants. Mach 
depends upon the terms of the document. 
Then in the present case there is noth- 
ing which is opposed to the provisions 
of S. 19 which prohibits the transfer of 
tenancy rights without the permission of 
the commissioner or such other officer 
to whom the powers of the commissioner 
may be delegated. In 1 1 Lah 685 (2) 
under almost similar circumstances it '' 
was held that the transaction was not 
opposed to S. 19 of the Colonization of 
Government Lands Act and this view 
was followed in 1932 Lah 32 (3). The 
agreement in question does not confer or 
transfer any rights in favour of the res. 
pondents. It merely states that these 
rights already vest in them from the date 
of the acquisition of such rights by the 
appellant and the agreement to transfer 
is not in respect of the tenancy rights 
but in respect of the proprietary rights. 
As a fact it has been found by the District 
Judge that the proprietary rights have 
already vested in the appellant and by 
virtue of contribution made by them to 
the purchase price the respondents have 
already become joint proprietors. A 
mere agreement to have mutation effec- 
ted in respect of the proprietary rights 
does not make the agreement void under 
8. 19. 


A minor question raised by the learned 
oounsol is that the trial Judge should 
have awarded proportionate costs to the 
respondents, but be gave full costs because 
he considered that substantiolly the res- 
pondents bad won the case, and the 
matter does not appear to have been 
agitated before the District Judge. I dis- 
miss this appeal with costs. 

B.d./r.k. Appeal dismissed. 


Singh, 1930 Lah B35= 
126 I 0 623=32 P L R 185=11 Lah 685. 

8. Nand v. Bhsgat Blngh, 1932 Lah 32=184 
I 0 101=82 P L R 879. 
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Agha Haidar, j. 

Wazir ff/jan— Defendant— Appellant. 

V. 


Mukhlar Khan and another — Plaintiflf 

and anoiAer— Defendant— Respondents. 

^ Second Appeal No. 1640 of 1935, De 
mded on 19bh February 1936, from de 
oree of Dist. Judge, Jullnndur, D/. 8tl 
Jnno 193os 

I98eL/78&74 


Cuslom (Punjab) — Alienation — Valid ne* 
cesfity^Paymont of Govarnmont revenue is 
valid necessity'-'M^rtgage executed for rat* 
sing cQoney to make payment of Govern* 
ment revenue is valid and binding on rever* 
sionersa 

The payment of Government revenue is a 
valid necessity. A mortgage executed by a 
porsoQ who is a lambardar, for raising money 
to make payment of tbe Government revenue is 
valid and bindiogoo tbe reversioners/ when 
there is evidence to show tb^t not only was 
the amount borrowed to make payment of 
Governmeat revenue but it was actually paid 
Into tbe Government treasury for that purpose. 

[P 578 0 1] 

Aluhammad Sharif — for Appellant. 

Afdul Haye — for Respondenis. 

Judgment. — This appeal arises out of 
a suit lor a declaration that the mort- 
gage executed by Sohoe Khan. Akbar 
Khan and, their mother Mt. Hashmate, 
in favour of defendant 2 shall not affect 
the plaiutiffs’ reversionary rights on tbe 
demise of defendant 1, Akbar Khan. 
The trial Court decreed the plaintiffs' 
claim in full. The defendant. Wazir 
Khan, went up in appeal and the decree 
of the trial Court was modibed. The 
defendant has come up now in second 
appeal. Sardar Khan was a Lanibardar 
and owned about 100 gbumaons of land 
and 10 or 12 houses in his native village. 
On bis death he left him surviving his 
two sons Sohne Khan and Akbar Khan, 
his widow Mt. Hashmate and a daughier. 
All his obildreo were unmarried at ilia 
time of tbe death of Sardar Khan and 
up till the institution of tbe present suit 
they were unmarried. On isOih June 
1929, Sohoe Khan and bis mother Me, 
Hashmate mortgaged 16 kanals and 8 
marlas of land in favour of Wazir Khan 
for a sum of Es. 1,150. In tbe presc-ot 
appeal we areoonoerned only with a sum 
of Ra. 870 which, according to the alien- 
ees, was borrowed by Sohne Khan for 
payment of Government revenue Sohne 
lihan, at the time of the mortgage in 
suit, was a Lambardar. A part of his 
duties was to oolleob the Government 
revenue from tbe various Khewatdars 

rights in tbe Kliewat 
or Mahal o( which he was the Lam bar- 
^0 represented to the mortgagee 
that the amount of Rs. 370 was payable 
by him in the Government treasury as 
the land revenue. We have evidence on 
the record that this amount was received 
before tbe Sub-Registrar from tbe appeU 
lant and aotually paid by Sohne Khan in 
the Government ‘treasury on 20th and 
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21st June 1929, so that there cannot be 
any doubt as to the existence of the 
necessity at the time of the mortgage 
and the payment in the Government 
treasury of the amount due. 

Ordinarily and as a matter of first 
impression, the payment of Government 
revenue would be considered a valid 
necessity and the alienee would be pro- 
tected if it is shown that he made proper 
enquiries that the Government revenue 
was due and payable at the time of the 
loan. Here, we have not only a case in 
which there was evidence of pressing 
necessity but the actual payment of the 
amount borrowed into the Government 
treasury for the payment of the Govern- 
ment revenue. It was argued on behalf 
of the respondents very strenuously that 
Sobne Khan was a man of notoriously 
bad character, who was addicted to 
drinking, dissipation and profiigacy and 
that under these circumstances tbedefen- 
dant Wazir Khan was not justified under 
the law to advance money to him. Beli- 
ance is placed upon the case reported in 
76 F B 1917 (l), but that case was en- 
tirely different. In that case a mere 
statement was made by the borrower to 
the lender that he needed money to pay 
Government revenue and other sundry 
expenses and it was held by the learned 
Judges that when a man, who is notori, 
ously extravagant, borrows money though 
he has ample income of bis own, a credi- 
tor lending money to him should make 
full enquiry as to the necessity of the 
loan. This proposition is undoubtedly 
correct. But when the circumstances of 
the present case are examined carefully 
we find that there was a pressing neces- 
sity and Sobne Khan bad to meet the 
Governqaent demand. If the amount bad 
not been paid then the revenue autho- 
rities would undoubtedly have taken 
drastic action against him by attaching 
and selling bis property and possibly by 
sending him to the civil prison. If the 
argument of the collaterals respondents 
were to be accepted the result would be 
that a lambardar who is to pay the 
Government revenue, would not be able 
to borrow money for doing so and would 
remain a defaulter. This cannot possibly 
be the law. 

I, therefore, in view of the facts of the 
present case, bold that there was a press- 

1. Bam Eisben v. Mt. Hassi, 1917 Lab 426= 
89 I C 191=76 P R 1917. 
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ing need for paying the Government 
revenue and that in order to do so Sobne 
Khan borrowed money. The Govern, 
ment obviously would not excuse the 
non-payment of the Land Bevenue on 
account of the previous mismanagement 
and negligence of Sobne Khan and hie 
alleged inability to borrow. It seems to 
me that when necessity existed and the 
demand was pressing, it was sufficient 
for the mortgagee to pay the amount for 
the purposes of meeting the Government 
demand and the fact that the payment 
was actually made goes to strengthen the 
position of the borrower all the more. 
In my opinion, under the circumstances 
the Court below was in error in not 
allowing the sum of Es. 370 to the mort- 
gagee. 1, therefore, allow tbe appeal to 
this extent only, and modify tbe decree 
of the Court below. The result, there- 
fore, is that as Bs. 720 had already been 
allowed to tbe mortgagee in the Court 
below, the mortgage would stand. Tbe 
appellant is entitled to his costa in this 
Court. 

B.M./b.K. Order accordingly. 
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Agha Haidab, J. 


Kehr Singh and others — Plaintiffs — 
Appellants. 


V. 


Cha7ida Singh and others — Defendants 
—Respondents. 

Appeal No. 1607 of 1935, Decided on 
17th January 1936, from decision of 
Dist. Judge, Amritsar, D/. 26th June 
1935. 

(a) Civil P. C. (1908), S. 2 (11)— Term 'nexl 
of kin’ is not tame at 'legal representative’ 
— Obiter 

Obiter — The term 'next ol kin' is pecnliar to 
tbe English Law of inheritance and Is not tbe 
same thing as 'legal representative’ 
the Code of Civil Procedure. [P ® 


(b) Civil P. C. (1908), O. 22, R. 2-Jat 
SriculturifU owning property “ •• 

manti in common— One of Hva Jatbrotbera 

kvning property trantferring 
liteuion againit traojfcree by all brolbera 
•One brother dying during pendency of suit 
•Hii legal reprewotatire not brought on 
5 cord-Suit abate# a# regard# hi# ibare 
niy. 

The rule of joint ownership 
5 understood by the Benares School of Hindu 
aw does not apply to Jat agricnltur sts. They 
ojoy the family property as tenancy in wmmon 
nd share of each is capable of separation and 
ivision. Where therefore one of five Jat 
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brothers, o^oing certain property, tranefere it 
and the brothers institute a suit for its posses* 
sioD and during the pendency of the suit one of 
the brothers dies but hia legal representative is 
not brought on record, the suit abates only as re- 
gards the share ot the deceased brother only and 
does not abate as a whole. [P 579 C2, P 56001] 

(c) Civil P. C. (1908). O. 22, R.^ 6— Court 
making local inspection during interval of 
last date of bearing and date of judgment — 
Suit cannot be said to have concluded on 
that hearing. 

Where during the interval between the last 
date of hearing of the h suit and the date on 
which the judgment is'pronounced, the Court 
makes local inspection of the site in suit and 
makes a reference to it in his judgment, the 
hearing of the suit cannot be said to have con- 
cluded on that date of hearing within the 
meaning of 0. 22, B. 6. [P 580 0 1] 

Panna Lai Bahl^iot Appellants. 

L. Saunders — for Bespondents. 

Judgment. — This is a plaintiff's appeal 
arising out of a suit for possession of a 
certain house. The trial Court decreed 
the plaintiffs' claim, but on appeal the 
lower appellate Court has held that the 
plaintiffs’ suit had abated, and has ac- 
cordingly dismissed the plaintiffs’ claim 
in toto. The plaintiffs have come up to 
this Court in second appeal. £ehr Singh, 
Ganda Singh, Chanda Singh, Laobbrnan 
Singh and Shec Singh were five brothers. 
They were Jat agriculturists. On 12th 
September 1930 a salewaseffeoted of the 
house in question in the name of Eehr 
Singh, one of the brothers, for a oonsidera. 
tion of Bs. 99. The five brothers brought 
the present suit for possession of the bonse 
on 9th June 1931. The suit was tried in 
the usual way and arguments were 
finished on 7th July 1932. 14th July 
1932 was fixed for delivery of judgment. 
It happened that the trial Judge at the 
suggestion of some of the parties decided 
to inspect the locality. He obtained the. 
necessary permission of the District Judge 
and fixed a date for local inspection. The 
parties and their Pleaders were present 
and measurements were taken with the 
help of revenue records which were 
specially sent for. These proceedings 
went on tight up to the month of August 
' 1932 . 

In the meantime, on 22nd July 1932 
gier Singh, one of the plaintiffs, died. 
His legal representatives were not 
brought on the record and the trial Court, 
on 7th November 1932, decreed the plain- 
tiffs claim. The defendants went up in 
appeal and at the time of argument it 
was pointed out on their behalf that, as 


the legal representatives of Sher Singh 
bad not been brought on the record in 
the trial Court, the whole suit abated. It 
may be mentioned here that the defen- 
dants in their appeal bad not impleaded 
the legal representatives of Sher Singh 
and in fact Sher Singh is shown as one of 
the respondents. It was argued on be- 
half of the plaintiffs respondents that, as 
Sher Singh bad died between the conclu- 
sion of the hearing and the prononnee- ■> 
ment of the judgment, therefore under 
the provisions of O. 22, B. 6, Civil P. C., 
the decree of the Court had the same 
force and effect as if it had been pro- 
nounced before the death of Sher Singh 
took place and consequently there was 
no question of abatement of the claim. 
This contention was overruled by the 
learned District Judge. In the end he 
allowed the appeal bolding that the snit 
had abated in toto and the decree passed 
against the defendants by the trial Court 
was a nullity. I may point out in pass- 
ing that the learned District Judge has 
throughout wrongly used the expression 
next of kin" when he ought to have 
used the phrase "legal 'representative" 
which is defined in S. 2 (ll) Civil P. 0., 
end which alone is mentioned in the re. 
levant rules of 0. 22, Civil P. 0. The 
Urm next-of-kin" is pecnliar to the 
English law of inheritance and is not 
the same thing as "legal representative” 
as nnderstood in the Code of Civil Pro- 
cedure This however is by the way. 

As already mentioned the plaintiffs are 
Jats and agriculturists. The Hindu law 
of joint family, according to- the Mitak. 
shara School has been considerably modi- 
fied in the Punjab among people who are 
governed by the Customary law. The 
rule of joint ownership and survivorship. 

M understood by the Benares School of 
Hindu law, does not apply to Jat 
agriculturists. They enjoy family pro- 
petty as tenancy in common. Tf the 
five brothers are once held to be joint 
brothers of the Hindu family law, accord- 
log to the Uitakshara, theo do question of 
abatement would arise beoause, on the 
death of Sher Siogh, the right to ene 
would survive to hie brothers (0. 22, B 2) 
But Mr. Panna Lai for the appellants 
has based his claim, and I think properly 
on the Onstomary law of the agriculturists 
in the Punjab, and his case is that the 
brothers held their shares separately or 
that in any case their shares were cap. 
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able of separation and divisioo aod there* 
fore the snit coaid not abate as a whole. 
This contentioD, in my opinion, is well 
founded. The result therefore is that, 
on the death of Sher Singh in the trial 
Court, and in the absence of bis legal re- 
presentatives from the record, bis share 
only would abate and there is no reason 
whatsoever why the whole suit should be 
treated as having abated. It was further 
argued by Mr. Panna Lai that, having 
regard to the provisions of 0. 22, R 6, 
Civil P. C., the deathof Sher Singh ought 
not to have made any dillerence because 
he died between the conclusion of the 
hearing and the pronouncement of the 
judgment. According to his argument 
the bearing concluded on 7tb July 1932. 
This in my judgment is not so. A series 
of proceedings were taken afler.7tb July 
1932 as mentioned in detail in the judg- 
ment of the trial Judge, and the learned 
District Judge has also pointed out that, 
after the trial Judge bad decided to 
inspect the locality and to make measure- 
ments on the spot on 27tb August 1932, 
be actually visited the spot, metsure- 
meots were taken under bis own supervi. 
sion and a report was called from the 
kanungo. In fact theSub.Judge has made 
a reference in bis judgment to the in- 
spection, the measurements and the re- 
port. In these circumstances it cannot 
be said that the bearing bad concluded 
on 7th July 1932 and no judicial pro- 
ceedings were taken in the ioterval bet- 
ween that date and the date on which 
the judgment was pronounced. 


A. 1. R. 1936 Lahore 580 
Yoong, C. J. and Monroe, J. 

Fazl ffortm— Convict — Appellant. 

V. 

EmpeTor — Opposite Party. 

Criminal Appeal No. 1177 of 1935, Da. 
cided on 13th January 1936, from order 
of Sess. Judge, Jhelum, D/. 23rd October 
1935 

_ (a) Criminal Trial -Murder— CircumHan- 
tial evidence — Accused leaving one village 
for another, one afternoon along with hii 
wife who ba( been unfaithful to him — 
Woman not tuhtequenlly leen alive by any 
one— Body of woman ditcovered in neigh* 
bourbo.>d - Burden ii on accuted to explain 
what happened to hit wife— Accuted not 
giving any explanation— There it ttrong cir* 
cumslantiat evidence againtt him. 

The accused aet out one afternoon wilh his 
wife who had teen unfaithful to him, from one 
village to nuotber tillage. The woman was not 
eubtequenily seen alive by anyone The woman 
did uot leiuco to the village uoc was she seen 
with ibe accused when be visited a village 
Dearabout the same night or at any of the 
places which he later on visited. The body of 
the woman was discovered between the two 
villages 

Held, that there was a heavy onus on the 
accUaec uuder the circurnttances of the case 
and lu view of the strong motive for murdering 
his wile, to explain what happened to his wife 
Ou the nftei uouu On which they started. The 
fact that be did nut sty a word about bis wile 
from that dale till bis arrest, along with the 
circumsiauces of kbe case was strong circums* 
laotial evidence that he was responsible for the 
death of bis wife. Cl* ^1 0 1) 

(b) Criminal Trial — Murder— Sentence- 
Wife murdered with deliberate premedita- 
tion— Wife unfaithful is no ground lor lesser 


On the first poiut, however. I agree 
with the contention of the learned counsel 
for the appellant. 1 would therefore 
allow the appeal to this extent : that the 
snit cannot be held to have abated in 
toto, but that the abatement would take 
effect only in respect of the divisible 
share of Sber Singb, which in the present 
case amounts to one.fiftb only. 1 there- 
fore set aside the judgment and decree of 
the lower appellate Court in the terms 
noted above and remand the case for dis- 
posal according to law. The remand is 
under 0. 41, B. 23, Civil P. C. The ap- 
pellants are entitled to refnnd of the 
conrt-fee. The appellants shall get their 
costa of the appeal. Other costs shall 
abide the event. 

B.M./r.K. Case remanded. 


sentence. 

The mere fact that a woman baa been an* 
faithful to her husband is not in itself suffi- 
cient ground for eubstituiioo of the lesber sen- 
teuce where there has beeu deliberate premedi- 
tailoD. tP SSI 0 21 

i?. U. Malholra — for Appellant. 

D. E. Hatuhney—lot the Crown. 


■ udgment — Fazl Karim baa been con- 
□ ued to death for the murder of biS 
e, Khan begam, by the learned bes- 
38Judfeeof Jholum. Fazl Karim and 
brother. Abdul Aziz, bad been work- 
in Quetta. Mt. Kban Begam. his 
e, had been left with her sister. Mb. 

dar Begam in village Surgdhan. The 

iband being ahseniiu Quetta for some 

iBiderabla time the wife entered rela- 
aship with one Abdul Karim of the 
age. This was reported to the husband 
^iuetta and he returned. The intrigue 
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between Mt. Khan Begam and Abdol 
Karim is admitted. Fazl Karim obtained 
from Abdul Karim a promise that be 
would cense relationship with Mt. Khnn 
Begam. Mb. Khan Begam refused to return 
toQuetta with Fazi Karim on the ground 
that she was afraid tliat harm would coma 
to her. On 22rid May 1H35 E'azl Karim per- 
suaded his wife to accompany him and his 
brother to village Jodba on a visit. Tbe 
three set ont for Jodha in the afternoon. 
From that moment Khan Begam was not 
seen alive by any one. On that night 
Fazal Karim and Abdul Aziz stayed with 
Fazal Ahmad (otherwise known as Fszal 
llahi) at a village some distance from 
Jodha. They were by themselves: Mt. 
Eban Begam was not with them nor did 
she return to village Surgdhao. Fazal 
Karim and Abdul Aziz thereafter stayed 
at Domeli, Jhelura and Karachi, finally 
arriving at Quetta At none of these 
places was Mt. Kban Begam seen with 
them. 

On 25th May a body of a woman was 
discovered dead between village Sorg- 
dban and Jodha The body was iden* 
tided to be that of Mt. Khan Begam. 
Tbe Quetta earthquake was respooeible 
for Fazal Karim and Abdul Aziz leaving 
Quetta and they we’re arrested on coming 
back to tbeir own district. Fazal Karim 
made a complete confessioa before a 
Magistrate in which be gives details of 
the murder of bis wife in a forest between 
Snrgdhan and Jodha. Abdnl. Aziz was 
acquitted by the lower Court on sound 
grounds. It is not contested that Fazal 
Karim, Abdul Aziz and Mt. Khan Begam 
set out from Snrgdan together on 23nd 
May. It has been proved conclusively 
that Fazal Karim and Abdul Aziz that 
same night were by themselves staying 
with Fazal Ahmad. Under these ciroum* 
Btaooes, and in view of the very stroog 
motive that Fazal Karim had for murder, 
tog bis wife, there is very heavy onne 
upon Fazal Karim to explain what hap- 
pened to bie wife that afternoon. These 
facts and the fact that he did nob say a 
word about his wife from that date qd 
bill his arrest is in itself etroog oiroom. 
Btantial evidence that tbe death of his 
wife wae doe to him. The medical evi. 
denoe owing to the decomposition of the 
body does not help ns as to the oause of 
death but It is clear that if 'the woman 
had died, a natural death Fazal Karim 
would have taken ber body back to hw 


own village and not left her lying in the 
forest. 

There is io addition of coarse id tbie 
case the confession of Fazal Karim. Tbe 
learned Magistrate who beard the con- 
fession took e^ery precaution in asking 
him every variety of question to show 
that the confession was voluntary. Tbe 
confession itself is corroborated by evi^ 
dence giveo by tbe various persons with 
whom Fazal Karim stayed after tbe death 
of bis wife and also by tbe evidence which 
satisfactorily establishes that Fazal Karim, 
bis brother and his wife left tbe village 
together on tbe afternoon of 22ad May 
The confession in addition to the oir* 
cumstantial evidence clearly establishes 
that Fdzal Karim is rightly convicted of 
murder by the lower Court. The only 
real point in this case is whether the 
sentence of death ongbt to be confirmed* 
We are of opinion that there is no real 
reason to interfere. This was a deliberate 
and premeditated murder. Fazal Karim 
took bis wife on this afternoon on a 
journey to Jodba obviously to murder 
her. It IS not a case where a man io a 
moment of anger at the infidelity of his 
wife kills her. The mere fact that a 
woman has been unfaithful to her bus* 
band is not io itself, in our opinion, suffi. 
cieot ground for substitution of the lesser 
sentence where there has been deliberate 
premeditation. We confirm the sentence 
and dismiss tbe appeal. 

r . m */ r . k . Appeal dismissed. 

A. 1. K* 1936 Lahore 681 
Bbidb, j. 

Piare LaUHoli ~ Defendant — 
Petitioner, 

V, 

Sri Pam— Plaintiff — Opposite Party. 

^17'! 0^ 1936. Decided 

on 7th February 1936, from decree of 
Bmall Cause Court Judge, Delhi, D/. 18th 
April 1936. 

Matter and Servant — Suit for wages — 

Servant connilting theft-He it not entitled 

o 4nd is liable to discharge with 

notice, 

^ servant U fonod to have committed 
•helt, be is liable to dieobargo with notice and 
be cannot claim wages: 1925 All 6S0, ReL on. 

^ V [P 0 1] 

Q(tbul CAa«d— for Petitioner. 

Order.— This petition bae been heard 
ex parte as the respondent failed to ap^ 
pear in spite of service. The only point 



582 Lahore Shamas-UL-Nihar v. Secy, of State (Young, C. J.) 

raised is that the plaintiff was not an* 
titled to any wages as it has been found 
that ha had comipitted a theft and was 
therefore liable to discharge with a 
notice: This contention seems to be 
correct: vide 48 All 31 (l), also Smith’s 
Law of Master and Servant, Edn. 8, p.o3. 

I accept the petition es parte and di$. 
miss the plaintiff's suit with costs. 
v.b./r.k. Petition accepted. 
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A. I. R. 1936 Lahore 582 
Young, C. J. and Monroe, J. 

Shamas^uhNiliar Fazal Elahi — 
Plaintiff — Appellant. 

V. 

Secy, of State — Defendant — Respon- 
dent. 

Second Appeal No. 1322 of 1935, De- 
cided on 4th February 1936, from order 
of Dist. Judge, Rawalpindi, D/- 18th 
April 1936. 

(a) General Orders by Gevernor-General 
in Council No. 179— 'S. 7 — Land given under 
license, resumed under S. 6— S. 7 bas no 
application. 

^Ybe^e land is originally taken under a 
license in accordance with the General Order by 
tbe Governor*General in Council, No. 179, and 
is resumed in accordance with tbe terms of 
that license, since paying compensation for 
land resumed under S. 6 is neither purchase nor 
hire, 8. 7 of tbe same order has no application. 

(P 682 C 2; P 683 C I] 

(b) Cantonment (House* Accommodation) 
Act (6 of 1923), S. 4— S. 4 not applicable to 
licenses given under General Order No. 179 
unless both parties give written consent. 

Cantonment (House Accommodation) Act 1923 
under S. 4 clearly does not apply to a license 
under General Order No. 179 unless the Secre* 
tary of State and the other party entitled con* 
sent to be bound by the terms of tbe Canton* 
ments (House Accommodation) Act and consent 
in writing. [P 683 0 1] 

Barkat AH and Partab Singh — for 
Appellant. 

M. G. Maliajan and B. C. Soni — for 
Respondent. 

Youn|, C. J. — This is a second appeal 
from the decision of tbe learned District 
Judge of Rawalpindi. On 6th September 
1884, tbe Secretary of State granted to 
one Fazal Ilabi two plots of land for tbe 
purpose of building a bungalow thereon. 
Tbe document of title upon which the 
appellant relies contains this clause : 

The above grant Is to be registered and main* 
taincd as a separate estate and to be subject 
to all present and prospective orders and regula* 


tioQs of Government regarding tenure of land 
and house property in Cantonments. 

It is agreed by both parties that the 
relevant order is that entitled General 
Order by the Governor-General in Council, 
No. 179, dated 12th September 1936. 
It was in terms of this order that the 
grant was made. S. 6 of that order reads 
as follows : 

No ground will be granted except on the 
following conditions, which are to be subscribed 
by every grantee, as well as by those to whom 
bis grant may subsequently be transferred : 1st. 
The Government to retain tbe power of resump* 
tioD at any time on giving one month's notice 
and paying the value of such buildings as may 
have been authorised to be erected. 2ni. The 
ground, being in every case tbe property of 
Government, cannot be sold by the grantee; 
but houses or other property thereon situated 
may be transferred by one military or medical 
officer to another without restriction, except 
in the case of reliefs, when, if required, the 
terms of sale or transfer are to be adjusted by 
a Committee of Arbitration. 3rd. If tbe ground 
has been built upon, the buildings are not to 
be disposed of Co any person, of whatever 
description, who does not belong to tbe army, 
until the consent of the Officer Commanding 
tbe station shall have been previously obtained 
under bis hand. 4tb. When it is proposed, 
with tbe consent of tbe General Officer, to 
transfer possession to a native, should the value 
of tbe bouse, buildings or property to be so 
transferred exceed Rs. 6.OD0 tbe sale must not 
be effected, until tbe sanction of Government 
shall have been obtained through His Ex* 
celleocy the CommaDderin*Chief. 

Oo the 12fch day of September 1932, the 
Secretary of State, in accordance with 
the above section, served one month's 
notice upon the widow of Fazal Ilahi that 
he was resuming possession of tbe land. 
He also offered in due course Rs. 5,698 
to the widow in terms of the said section 
as compensation for the value of the 
building erected upon the land. It ap- 
pears to us that this case is perfectly 
simple. The land was originally taken 
under a license in accordance with the 
General-Order by the Governor-General 
in Council. No. 179, and it has now 
been resumed in accordance 
terms of that license. It appears there- 
fore to us that nothing further remains 
to be said upon this matter. Counsel for 
tbe appellant however bas endeavoured 
to show that S. 7 of the same order 
applies in this case. The section is as 
follows : 

All houses in a military cantonment, bemg 
the property of persons not to the 

army, which may be deemed by the Command- 
ing Officer of the station enrtable. troin their 
Jocallty, for the accommodation of officers, 
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«haU be claimable for purchase or for hire at 
the optioQ of the owner; in the former case at 
a TalaatioD) and in the latter at a cent, to be 
fixed, in case of the parties disagreeing, by a 
<lommiltee of Arbitration constituted as follows. 

Tbeco can be no donbt that S. 7 has 
no application at all to this case. Faying 
compensation for land resumed under 
S. 6 is neither purchase nor hire. S. 7 
<ilearly applies to a yery different set of 
oiroumstances. Connsel also relied in 
the alternative upon the Cantonments 
'{House>Acoommodation) Act 1923. He 
read to us S. 5 of the Act and neglected 
to draw our attention to S. 4. This Act 
under S. 4 clearly does not apply to a 
license under General Order No. 179 
'Unless the Secretary of State and the 
other party entitled consent to be bound 
by the terms of the Cantonments (House 
Accommodation) Act and consent in 
writing. The counsel cannot produce 
any consent in writing signed by the 
Secretary of State. There is nothing in 
this appeal and we dismiss it with costs. 

B.D./R.K. Appeal dismissed. 


A. I. S. 1936 Lahore 683 

Agha Haidar, J. 

Defendant — Petitioner. 

V. 

Diwan C/mni— Plaintiff and another 
— Defendant — Respondents. 

Civil Revn. No. 699 of 1935, Decided 
on 30th January 1936, against Senior 
Sub.Judge, Attock, D/. 22nd May 1935. 

W Appeal— Spaeial power of attorney — 
Ap[«ai it continualson of auUi— Special 
(lower— Agent'a act* to be taken for itcexecu* 
tant's — Attorney can engage pleader for 
nppeel. 

41 power-ot-attoiQoy provides that 

whatever shall be done by the agent shall be 
acceptable to the executant thereof” and in 
light of the legal proposition that an appeal is 
a continuation or a stage in the progress of the 
suit, the special attorney can engage a pleader 
for prosecuting an appeal In the lower appeUate 
Court ; 1934 Lah 973, Bel. on. 

/u^ A . n. 4 [P 683 0 a, P 581 1] 

(b) Appeal— deader validly representing 
©arly in lower Court— Suck pleader can file 
memo of appeal and prosecute it in lower 
appellate Court. 

Order 8. R. 4 (2). Civil P. 0., provides that 
every appointment, of a pleader sbaU be filed la 
Court and shall be deemed to be in force until 
•all proceedings in the suit are ended so far as 
the client is concerned. So whore a pleader 
validly repreients a party in the trial Court 
® memotandam of appeal on be- 
Mlf of bis oUent and prosecute the appeal in 
406 lower appellate Oourt* [p 594 q j] 

2-? Sawhney—toT Petitioner. 

Mthal Stngh^^espoudiQutSf 


Order. — This is an application in re- 
vision against the order o( the lower ap- 
pellate Court passed in a snit of Small 
Cause nature. The lower appellate Court 
dismissed the appeal on the sole ground 
that the special power-of-attorney, dated 
14bh November 1932| given by the ap- 
pellant to one Nur Khan was confined to 
his actings as such special agent in the 
Court ol the Subordinate Judge, Camp- 
bellpor only, and that therefore he bad 
no authority whatsoever to prosecute the 
appeal by engaging counsel in the appel- 
late Court. It appears that the original 
power.of^attorney has been destroyed. 
This is a matter for regret because the 
litigation has not yet come to an end and 
the power-of-attorney should have been 
kept intact until the final disposal of the 
case. This has not been done* But for- 
tunately the two learned counsels, who 
represented the parties before me, had on 
their briefs uncertified copies of the 
power*of-attorDoy and they exactly 
tallied with each other. Under the cir- 
oumstanoes, after comparing them, I have 
decided to look into one of these docu- 
ments 10 order to get over the difficulty 
created by the destruction of the original 
document. The advocates had no objection 
to this unusual course being adopted in 
the interest of justice. 


^ The power.ofvattorney no doubt men®* 
lions only the Court of the Subordinate 
Judge, Campbellpur, but there are ex- 
pressions in it which are wide enough do 
enable the special agent to prosecute the 
case in every way. It is finally provided 
that whatever the special agent might do 
shall be considered to be the act of the 
principal, namely the executant himself. 
This document ehoold bo construed in a 
liberal manner so as to do substantial 
justice and not deny it by putting a 
narrow constraotion upon it. The matter 
had been before a Division Bench of this 
Court in 1934 Lah 973 (1). The Division 
Bench rightly pointed out that an appeal 
IS a continuation of the suit and that the 
proseontioD of the suit includes the pto- 
MontioQ of all the proceedings till a final 
deorae is passed. The learned Judges at- 
tached importance to the provision in 
the document before them, where it was 
provided that whatever shall be done by 
the agent shall be acceptable to the ese- 


v. snenuca Hemdam. IdSi 

Lah 978=sl66I 0 479=s86PLB 1867 
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catanfc thereof. These are exactly the 
words with which the documeot con- 
cludes in the present case. In my opi- 
nion, the power-of-attorney read as a 
whole and io the light of the legal pro- 
position that an appeal is a continuation 
or a stage in the progress of the suit, 
leaves no room for doubt that the special 
attorney in the present case could engage 
a pleader for prosecuting the appeal in 
the lower appellate C'^urt. 

There Is another way of looking at the 
mattfr. In the decree-sheet of the trial 
Court the name of Qaidar Shah appears 
as a pleader for defendant 2 The same 
pleader, namely Haidar Shah, appears to 
bftxe hied the memorandum of appeal in 
the lower appellate Court. At the foot 
of this memoraodum of appeal the 
pleader Mr. Haidar Shah has put his 
signatures. Now 0 3, R 4 (2), Civil P. 0. 
provides that every such appointment 
(namely, of a pleader), shall be filed in 
Court and shall he deemed to be in force 
. . . Until all proceedings in the suit are 
ended so far as the client is concerned. 
There cannot be any manner of doubt 
that Mr. Haidar Shah was rightly repre. 
seating the defendant in the trial Court. 
There is no dispute about it. This being 
so. and oonslrumg the concluding words 
of 0. 3, R. 4 ( 2 ), namely, ‘until all the 
proceedings in the suit are ended,' in the 
light of the observations of the Division 
Bench case cited above, there cannot be 
any doubt that Mr. Haidar Shah could 
present the memorandum of appeal on 
behalf of bis client and prosecute the ap- 
peal in the lower appellate Court. 

In my opinion the Court below bas 
put an unduly narrow construction upon 
the language of the power-of attorney 
aud in doing so has acted In the exercise 
of its jurisdiction with material irregula- 
rity. I therefore allow the application, 
set aside the order of the Court below 
and remand the case to that Court for 
disposal according to law. In the circum- 
stances of the present case 1 make no 
order as to costs. 

B.D./k.E. Application allowed. 


A. 1 R. 1936 Lahore 684 
Addison and Abdul Rashid, JJ. 
Sktb Karan Da& — Appellant. 

V. 

Mohammed Sadiq — Respondent. 
Second Appeal No. 2042 of 1935, De- 
cided 00 3rd February 1936. 


Civil P. C. (1908), O. 37. R. 3 - Leave to- 
eJeiend— Courl not satisfied with bona fide» 
of defendant~Leave should be granted only 
conditionally. 


Where ID a gait rn a promissory-nole iosti- 
tated under 0. 37. Civil P 0., the defendant 
applies for leave to appear and defend, but 
Court is not satisded with the bona fides of the 
defendant and vague and indefinite assertions 
have been made by him to gain time, it Is opeu 
to the Court to grant leave to defend only con* 
ditionally, i. e. on the defendant paying intev 
Court the amount c)aimed:1920 Afad 969, Foil ; 
1927 Sind 60: 1934 Sind 191; 1929 Mad 841 and 
1985 Mad 802, Disting. [P 585 C 1) 

Mehr Chand Mahajan and Bishen- 
Narain — for Appellant. 

Jat Gopal Sethi — for Respondent. 


Abdol Rashid, J. — The suit, which 
bas given rise to this appeal, was institu- 
ted by Mohammed Sadiq on l3th June 
1935, under 0. 37, Civil F. C,, for reco- 
very of Rs. 3,058 on the basis of a pro- 
note. Defendant Sbib Karan Dae applied 
for leave to appear and defend the snit. 
His main plea was that he was a minor 
on 25ib April 1935, when the promote, 
which forms the basis of the suit, was 
executed. The trial Court held that the 
assertions about the minority contained 
in the application of the defendant were 
vague and indefinite and that he had 
even failed to give the date of his birth. 
The Court, therefore, came to the con- 
olusioD that the defence was suspicious 
and doubtful and seemed to have been 
put forward to gain time. The Court, 
however, held that there was a triable 
issue in the case and leave was therefore 
granted to the defendant to appear and 
to defend the suit, subject to his payment 
into Court, of the sum of Rs. 3,058 with 
costs by 22nd July 1935. This order was 
passed by the trial Court on the 17tb 
July. On the 196h of July an application 
was preferred on behalf of the defendant 
praying for an extension of time for d^ 
positing the money in Court. The learned 
Senior Subordinate Judge extended the 
time for payment up to the 29tb of Ja«^ 
As the defendant did not comply 
the order of the Court by tbe 29th of 
July, the plaintiff was granted a decree 
forRs. 3,058 with costs under O. 37, 
Civil P. 0. Tbe defendant appealed to the 
learned District Judge who held that the 
imposition of conditions when granting 
leave to defend and thegrant of extension 
of time were matters of discretion with 
tbe trial Court and as the trial Court had 
exercised its disoretion in a proper man- 
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Her, it ^as not open to him to interfere 
^ith the order of the learned Senior 
Subordinate Judge. On these findings the 
plaiotiff's appeal was dismissed. Against 
this decision, the plaintiff has preferred 
a second appeal to this Court. 

It was contended by the learned ooun. 
eel for the appellant that as the trial Court 
had held that there was a triable issue 
in the case, it was incumbenb on the 
Court to grant leave to defend uncondi- 
tionally, and that by ordering that the 
defendant was allowed to defend the case 
on payment into Court of Re 3.068 with 
costs, the lower Conrt had acted illegally 
in the exercise of its discretion. Refer- 
ence was made in this connection to 
1927 Sind PO (IJ, 1934 Sind 191 (2). 1929 
Mad 841 (3) and 1936 Mad 302 (4). It 
was held in these rulings that if there is 
a triable issue in suite instituted under 
0. 37, Civil P. C., the Court ought to 
grant leave to defend without requiring 
the defendant either to pay the amount 
claimed or to furnish security therefor. 
In these four oases, however, there was 
no finding by the trial Court that the 
defence was nob bona fide and bad been 
pub forward merely to gaiu time. It was 
held ID 60 I C 639 (5), that 
»h«e jo a suit on a promissory-note iostitntad 
under 0 37, Civil P. 0., the dofendant applies 
for leave toappear and defend, but the Court 

® »8 disclosed 

m the affidavits filed with the application, the 

condition of the defendant paying into Court 

aZQOUDt clAllDQdi 

u present case the trial Court has 

held that it was nob satisfied with the 
bona fides of the defendant and that 
vague and indefinite assertions had been 
made by him merely to gain time. Under 

these circumstances it was open to the 

Court to grant leave to defend only con- 
ditionally We. therefore, hold that the 
trial Court did nob exercise its discretion 
in an arbitrary or illegal manner. For 
the reas^s given above, we dismiss this 

appeal. Parties will bear their own costs 
la tbJB Court. 

— Appeal dismissed. 

Wad 80a=l67 I 0 59l=rBS U L J Sil 

KamalatalU Ammal 
IWO Mad 969sg60 I Q 639, ««aiai, 
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Addison and Abdul Rashid, JJ. 

Banarsi Das — Assessee — Petitioner. 

V. 

The Commissioner of Income-tax. Pun- 
jab, N, W and Delhi ProvmceSf 

Lahore^ Respondent, 

Civil Ref No. 20 of 1335, Decided on 
27tb January 1936, from Comnaissioaer 
of Income-tajc, Paojab, N. W. F and 
Delhi Provinces, Lahore, D/- 28th March 
1935. 

la) Income tax Act (1922), Si. 26 and 
30 (I) Aiiiitant ComcDiitioner upholding 
aiietimeni under S 2i i4) - Provieo U S 30 
(IjcQOiing into operation — Aiiiitanl Com- 
tniAeionei refuiet to admit appeal * There- 
after A#iittant Co oiaiiei loner cannot pro- 
ceed under S 26 (3}. 

Section SO deale with appeals against assess- 
ments, and as soon as ibe Assistant Commis- 
sioner fiud6 that the assessment is vahdiy 
made under S. 23 (4), the proviso to S 60 (l) 
comes inio operation, and it is in parsuHOce ol 
that proviso that tba Assistant Commiseiooer 
refuses to admit the appeal; aud as soun as the 
Aesislant Commissioner reluses to admit the 
appeal he cauuot therealier lake any aolion 
Under 8. ^8 (8) f>y issuiog a notice to the asses- 
see regarding peualiy [p as? c l) 

(b) Income la* Act (1922), S. 28-P«nalty 

Apf^al to Commissioner against imposi- 
tion of penalty — commissioner himselt can- 
not impose penalty -Penalty cannot be im- 
posed without issuing notice. 

The OommissioDer, in deciding whether the 
imposuion of the penalty by the Assistant 
Commissioner is illegal, cannot re-impose the 
penally himself, and thereby validate the very 
order '^•ch was challenged in appeal before 
him. For the same reason the Coromissionet 
Is preoluded from imposing the penalty when 
an applioaiion ie preferred to him un ler S 6G 

IT- u n* Paying that be may refer to the 
Uigh Court the quesliou of vali.iity ol the 
Imposuion of the peually by the Asslsiani Com- 

g arnok «« be imposed under 

B- 38 of ihe Act unless a notice is served on 
the assessee to show cause against the impoai- 
tioa of a suoh a psnally. [p (,s^ o 

^cAArtt ^amaud Asa Ram Ayyarwal 
“for PetitioQBr. 

J- N. Aggarwal — for Respondeat. 

the provisions of S. 66 
UJaQdl2j, Inoome tax Aet. the Com- 
missioner of Inoome-tax. Punjab, has 
referred the following questions to this 
Uourt : (i; Commissioner’s First Ques. 

there any material before the 
Uomniissioner ou which he could uphold 
in appeal the finding that the assessee 
had concealed and deliberately furaiehed 
inaccurate particulars of income, and 
thereby returned it below its real amount? 



586 Lahore Banarsi Das 

(2) Commissioner s Second Question. — Is 
the maximum penalty admissible under 
S. 28 restricted in law otherwise than 
by the difference between the income- 
tax upon the total income actually re- 
turned and that upon the total income 
actually assessed? (3) (a) First 

Question. — Whether in a case held as 
validly decided under S. 23 (4) by an 
Assistant Commissioner of Income-tax, is 
he lawfully competent to impose any 
penalty under S. 23 (l), Income-tax Act? 
(6) .<4ssesse«’s Second Question. — Whether 
in the circumstances of the case there 
were any proceedings before the Assist- 
ant Commissioner of Income-tax within 
the meaning of S. 28 (l) of the Act. (c) 
Assessee's Third Question. — Whether the 
issue of the notice under S. 28 (3) on 20th 
April 1934, and imposition of the penalty 
on 30tb April 1934, by the Assistant 
Commissioner are valid in law under 
S. 23, Income-tax Act, when be refused 
to admit the appeal on 18th April 1934. 
(4) Assessee's Twelfth Question. — Whe- 
ther the imposition of surcharge of 
Bs. 4,506-11-0 is legal in the calculation 
of penalty under S. 28 (l) of the Act. 

The material facts of the case may be 
briefly stated. The assessee, Bai Baha- 
dur Lala Benarsi Das, returned bis in. 
come for the year 1932-33 at Bs. 79,807. 
The Income-tax Officer made the assess- 
ment for the year 1933-34 at the sum of 
Bs. 2,13,927 under S. 23 (4) of the Act 
on the ground that the Gunny Bag 
Godown Begister and the Gunny Bag 
Begister of Beceipts and Issues specifi- 
cally called for under S. 23 (2) had been 
deliberately withheld by the assessee. 
The assessee preferred an appeal to the 
Assistant Commissioner. The principal 
ground of appeal was that the Begisters 


. I. T. CouMR. 193e 

and that in view of these facts the 
assessment made by the Income-tax Offi- 
cer under S. 23 (4) was valid, and that 
the order of the Income-tax Officer was 
consequently not appealable. The order 
of the Assistant Commissioner concludes 
with the following words : 

The present appeal is, therefore, cot ad- 
mitted. The other objections relate to the 
merits of the case and so need no discnssion. 

1 also find that the appellant returned no in- 
come from the bardana (i^unny bags) khata, 
although it has been found by the Income-tax 
Officer that he has got substantial income 
under this head. 1 have, therefore, issue! a 
notice as required by S. 28 (3), Income-tax Act, 
calling upon the appellant to sboiv cause why 
action should not be taken against him under 
S. 28 (1) of the said Act. The question of 
imposition of penalty will be finally decided 
after bearing the appellant. 

By his order, dated 30th April 1934, 
the Assistant Commissioner held that 
00 the assessee's own admissiou the 
gunny bags account did yield an income 
of Bs. 33,372 which be had failed to re- 
torn, and that, therefore, the assessee 
was liable to penalty under 8. 23 of the 
Act. The penalty of Bs. 22,533-6-0 was 
consequently payable by the assessee. 
Against the decision of the Assistant 
Commissioner imposing the penalty the 
assessee preferred an appeal to the Com- 
missiooer. This appeal was rejected on 
the merits and the order of the Assistant 
Commissioner was confirmed, but under 
S. 66 (2) of the Act the Commissioner 
has referred to this Court the question 
of the validity of the imposition of 
penalty which forms the subject-matter 
of the assessee's first three questious. 

The Income-tax Officer completed the 
assessment on Slst January 1934. The 
assessment order contains an observa- 
tion to the effect that the assessee had 


which, according to the Income-tax Offi- 
cer, had been deliberately withheld were 
not maintained, and that the non-pro- 
duction of a document not maintained 
was not a default and did not bring the 
case of the assessee within the ambit of 
S. 23 (4), Income-tax Act. It was con- 
tended that the order of the Income-tax 
Officer was in reality an order under 
S. 23 (3) of the Act, and that it was 
labelled as one under S. 23 (4) in order 
to deprive the assessee of his right to 
appeal. The Assistant Commissioner, in 
his order dated 18th April 1934, came 
to the conclusion that the Begisters in 
question bad been deliberately withheld 


deliberately made a false return inas- 
much as he had omitted to show the in- 
come in the gunny bags account and 
that separate action under S. 28 or S. 52 
was being taken. In spite ot this ob- 
servation, however, the Income-tax um- 
cer took no action on Slst January 1 • 

or at any time thereafter by *®3ning a. 
notice to the assessee under 20f n- 
come-tax Act. According to the Com- 
missioner, the case was submitted to the 
Assistant Commissioner by the Income- 
tax Officer on 14tb March 1934, recom- 
mending prosecution, but no action ap- 
pears to have been taken on that recom- 
mendation. It was contended by the 



1936 


Bam Baeha t. Habnabain Bam 


Lahore 587 


learned counsel for the assesses that the 
Assistant Gonamissioner became fanotus 
officio as soon as be passed an order, on 
18th April 1934, to the effect that the 
assessment under S. 23 was valid and 
that the order of the Income-tax Officer 
was not appealable. The Assistant Com- 
missioner ‘ did not admit the appeal." 
All proceedings before him, under the 
Income-tax Act ended as soon as that 
order was passed. After passing that 
order the Assistant Commissioner had no 
power to issue a notice under S. 28 (3) 
to the assesses as his power to take ac- 
tion under S. 28 lasts only so long as any 
proceedings under the Income-tax Act 
are pending before him. This conten- 
tion, in our opinion, is sound and most 
be given effect to. The Commissioner 
has observed that in bis opinion the 
determination of the issue raised under 
8. SO was manifestly in the course of 
iproceedings under that section, S. 30 
deals with appeals against assessments, 
and as soon as the Assistant Commis- 
sioner found that the assessment was 
validly made under S. 23 (4). the proviso 
to S. 30 (1) came into operation, and it 
was in pursuance of that proviso that the 
Assistant Commissioner refused to admit 
the appeal. The issue raised under S. 30 
was, therefore, conclusively determined, 
as soon as the Assistant Commissioner 
refused to adroit the appeal, and there- 
aitofi thd Assistant CoznmissioQQT ooold 
not take any action under S. 28 (3) by 
issuing a notice to the assessee teaardine 
penalty. ® 

The learned Commissioner has further 
held that he has himself duplicated the 
order regarding the penalty in the pro 
ceedings under S. 32 and S. 66 (2) so that 

the decision of the above question as to 

the jurisdiction of the Assistant Commia- 
Bioner would not affect the penalty. S.32 
deals with appeals preferred to the 
Commissioner against certain orders of 
the Assistant Oommissionet. la the 
present case the assessed appealed to the 
Commissioner urging that the imposition 
of the penalty by the Assistant Commis- 
^loner was illegal as the concealment of 
mcome, if any, did not come to his notice 
during the oourse of any proceedings be. 
fore him. The Commissioner indooiding 

penalty 

py the Assistant OommissioDer \ 9 a 8 Ule 
the penalty himself, and thereby vali- 


date the very order which was chal-- 
leoged iu appeal before him. For tbe^ 
same reason the Commissioner was pre.{ 
eluded from imposing the penalty when 
an application was preferred to himj 
under S. 66 (21 of the Act praying that 
he may refer to the High Court tbe 
question of the validity of the imposition 
of tbe penalty by the Assistant Commis- 
sioner. No penalty can be imposed under 
S. 28 of tbe Act unless a notice is served 
on tbe assessee to show cause against the 
imposition of such a penalty. The Com- 
missioner never served any notice on 
the assessee that he intended to taka an 
action against him under S. 28. An 
imposition of penalty in this case by the 
Commissioner under S. 28 would conse- 
quently be invalid. We, therefore, an- 
swer the first three questions of the 
assessee referred by the Commissioner in 
the negative. In view of the finding 
given above it was stated by the learned 
counsel for tbe assessee that he did not 
wish to argue tbe other questions and 
that they may be answered in accord- 
ance with the opinion of the Commis- 
sioner. We answer them accordingly. 
We order that the parties shall bear 
their own costs in this reference.' 


b.d./r.k. 


Anstcer accordingly. 
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Aqha Haidar, J. 

Bam Bakha Mai — Plaintiff — Appel- 
lant* 

Harnarain Bam Chand and another — 

DefendaQtB~Bo8pood6Qt8. 

Second Appeal No. 1935 of 1935, Deoi. 
ded on 17th February 1936. from decree 

19^**^’ 24th July 

».ru« ? interpre- 

iuIlirr.teS •ub.Unli.l 

)uit»ca tbould be put upon it. 

^ to put its own 

interpretation upon U, the Court should put 

^at mterpretation upon It which would pro* 
mote substantial justice and not deptiv? a 
patty of what is justly due to him. [P 5S9 0 1] 

Phrases - “Jam.- means 
only deposit— Banker end customer. 

•‘Jame*’ is very well uadeTstood by 
tne people wbo are oonrereant with the lenHu- 
MO used by the ladian Benkerr “Jama’* 
means a deposit and nothing motde [P 589 0 
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(c) Banker and Cuslotner — Deposit — Im- 
plied agreement to repay on demand may be 
presumed — Suit within three years of de- 
mand is in time. 

Where money is deposited with a Banker, in 
the absence of anything to the contrary, an 
implied agreement to repay on demand must 
be presumed : 1934 Lah 42 and 1934 Lah 179 

[P oS9 C 2] 

And a soit for such amount 
years of demand is in time. 


within three 
[P 589 C 2] 

Bam Lai Anand—lox Appellant. 

Iqbal t>ing}i—lot Eespondents. 

Judgment —This is a plaintiflf’s appeal 
arising out of a suit for the recovery of a 
sum of Be. 1,355. The trial Conrt dis- 
missed the plaintiff's suit. The plaintiff 
went np in appeal and the learned Dis- 
trict Judge has allowed the appeal only 
to this extent : that Bam Cband, one of 
the defendants, has been held to be 
liable and the suit has been accordingly 
decreed against him. As to the rest of 
the defendants, the decree of the trial 
Conrt has been affirmed. The plaintiff 
has come up to this Court in Second 
appeal. Kartara, defendant 5, was born 
on 5th April 1910. While be was about 
six years old, a deposit of Bs. 800 was 
made on bis behalf with the firm of 
Haroarain Das-Bam Cband by six per- 
sons who are mentioned in Ex. P-l. 
These six persons appear to be friends 
and well. wishers of Kartara when he was 
a child and therefore have figured pro- 
minently in the entry Ex. P-l which 
forms the subject-matter of the present 
suit. On 20th June 1932 after Kartara 
bad attained majority be assigned bis 
rights in the deposit to the plaintiff who 
instituted the present suit on 24th 
March 1933. The plaintiff has implea- 
ded as defendants (l) the firm of Har- 
narain Das-Ram Chand, (2) Gurcbaran 
Das, (3) Gurbakbsh Bai son of Harnarain 
Das (who seems to have died before the 
suit), (i) Bam Cband, and (5) Kartara. 
Bam Cband, defendant 4, admitted the 
plaintiff's claim. Kartara admitted the 
assignment in bis subsequent written 
statement, pleading at the same time 
that the previous written statement, 
which had been placed on the record and 
in which be bad pleaded that the alleged 
assignment in favour of the plaintiff was 
fictitious and without consideration bad 
been drawn up without his authority. 

The real contesting defendants are de- 
fcA.dp.nt 2 and 3, Gurcbaran Das and Gur- 
l^-k;l^h Bai. They plead that they bad no 
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knowledge of any deposit and that the 
docnment Ex. P-l referred to a loan and 
not to a deposit and that the suit was time- 
barred. It appears that Ram Cband had 
been paying interest on the deposit of 
Rs. 800, and the plaintiff’s case was that 
this payment of interest extended the 

period of limitation for the present suit. 
Defendants 2 and 3 pleaded that Ram 
Chand bad no authority to make these 
payments for and on behalf of the firm 
which had ceased to exist and that there- 
fore the plaintiff's suit cannot be saved 
from the bar of limitation. The most 
important document in the case is 
Ex. P-l. It is an extremely clumsy 
document and it is difficnlt to interpret 
its exact meaning. On a perusal of its 
general context it appears that on 
19th December 1916 a sum of Rs. 800 
belonging to Kartara minor, bad been 
deposited by six persons named in the 
document in the shop of the firm Har- 
narain Das-Bam Chand. The interest 
agreed upon was 8 annas per mensem. 
It was stipulated that interest for a 
month or more could be realized at any 
time and that tbe principal money shall 
be payable after three years, and that 
interest shall be payable to Shaman if 
be brings with him Lacbbman or Bewa 
Singb. These three persons are out of 
the six, who bad originally deposited the 
money. Tbe document then goes on to 
provide : 

Apart from interest, if principal money, npto 
a sum of Bs. 100, was to be taken then tbe six 
persons mentioned above may come and take it: 
it could not be given to a single person. Fur- 
ther, they shall have to bring the account book. 

The plaintiff contended before tbe 
lower appellate Court that tbe suit was 
within limitation inasmuch as tbe ease 
was governed by Art. 60, Limitatiou Act. 
He farther urged that in any case tbe 
period of limitation was saved by tbe 
payment of interest ou the part of Ram 
Chand who was a member of the firm 
Harnarain Das-Bam Cband. The learned 
District Judge has held that Art. 60 was 
not applicable and that it was a case of 
an ordinary loan. He further bold that 
at the time of the actings of Ram Chand 
on which reliance is placed by the 
tiff for the extension of the period of 
limitation, tbe firm bad ceased to exist 
and therefore Ram Cband was not com- 
petent by any aot of bis own to extend 
the period of limitation against the mem* 
bars of the firm. On these findings he 
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dismissed the appeal as against defen- 
dants 2 and. 3. He decreed it against 
Bam Chaod who bad admitted the plain- 
tiff's claim. The learned District Judge 
bad formulated two points which arose 
in the appeal before him, namely : 

(1) If the claim was within time 7 

(3) To what extent, if any, were Gurbakhsh 
Bai and Gnrcharan Das liable ? 

Having dismissed the plaintiff's claim 
on point 1 with the exception of giving 
him a decree against Bam Cband, the 
learned District Judge did not consider 
it necessary to record any Bcding on 
point 2. £x. P.l, as already 'stated, is a 
erode docament and a good deal of time 
of this Court was wasted in reading it 
over and over again. The learned coun. 
.sel^ also tried to put their own ioterpro. 
tation upon the context. In this state 
of affairs I would put that interpretation 
upon the document which would pro- 
>mote substantial justice and not deprive 
the plaintiff of what is jnstly due to him. 
As I read the document it is clear to me 
jthat the money was put in the 6rm shop 
as jama." Now the word “jama" is 
very well understood by the people who 
are at all conversant with the language 
used by Indian Bankers. “ Jama ” 
means a deposit and nothing more. This 
inoney was to be retained by the 6rm for 
three years oertain. This condition is 
very common because in many cases the 
depositor is anxious to invest his money 
for a certain period and the banker is 
also desirons that he should not be called 
upon to pay the money at a time which 
might be inconvenient to him. Thus a 
haed period was mentioned in the instru. 
ment of deposit so that both parties may 
know how they stand. There is provi- 
sion made about the payment of interest 
and then there is the further provision 
about the payment of money not exceed- 
tng Rb. 100 bo three pereons already men. 
tioned. This condition was apparently 
added in order to safeguard the interests 
Doth of the firm as weU as of the minor. 
As stated above Kartara has now attain- 
OQ majority and therefore it was open to 
mm or his successors, in.interest to make 
the demand, and the condition as to the 
presence of the three persons above 
named wodd ipso facto cease to be ope. 
mive. This demand seems to have been 


The cooditioD as regards the sum be. 
ing payable on demand" may be implied 
from the course of dealings between the 
parties and other circumstances of the 
case vide 15 Lab 242 (l). There is also 
a judgment of this Court by a learned 
Single Judge, 147 I C 338 (2). The learn, 
ed Judge observed that on the finding 
that there was a deposit with the defen.; 
dant, in the absence of anything to thel 
contrary, an implied agreement to repay 
on demand must be presumed. This 
seems to be a correct way of looking at 
the matter when we have to deal with 
a document which is not very clear. Ini 
my opinion the demand having been 
made by means of the notice dated 20th 
February 1933 the suit must be taken to 
bo witbio time. The decree against Ram 
Chand has not been challenged and it 
would stand. As regards the liability, if 
any, of Gurcharan Das and Gurbakhsh 
Bai, defendants 2 and 8, that will have 
to be decided by the Court below, I 
therefore allow the appeal, set aside the 
judgment of the two Courts below on the 
question of limitation as against defen. 
dants 2 and 8 and remand the case for 
disposal to the lower appellate Court 
according to law. Costs here and here- 
inafter shall abide the result. The oouct. 
fee paid in this Court shall be refunded. 

K.S./r g, Appeal allow ed. 

1. Qulab Gujsr Mai v. Sandhi, 1934 Lah 

42=151 10 712=37 PL R68=15 Lab 242 

2. Allah Ditia v. Sadbu Shah, 1934 Lah 179= 

U7 I C 338=36 P L B 91. 
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Jai Lal, J. 

Muhammad Ali and another — Plain- 
tiffs — Appellants. 

V. 

Wazir Defendant— Respondent. 

Second Appeal No. 1452 of 1935, Deci- 
ded on 19th December 1935, from decree 

Judge, Lahore, D/. SOth 

May 1935. 

Si. 158 (I) and (2) — Sab-.ection (1) i$ not 
controlled by aub-ioction (2) — S. 10 appliet 

Caurli *^”*J*‘ <*«t«riiiinmlion by Revenue 
Court to decide queition of title ilaelf, and 
•uit la inatituted in that Court. 

Sob-aeotlon (8) ia an Independent sub-aeotion 
and la in no way oontroUed by sub-seoHon 111 
OoDsequently and by virtue of 01. (i 7 ), 
Motion (2), the oivil Courts have jutladiotlon to 
try queationa ol title to the property ol whiob 
^rtltion is Bought, in aplte of a determination 
by the Bevenue Officer to decide the question 
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biiBself. Where howo^er the suit is instituted 
ID civil Court do question ot the application of 
S. 10 arises. S. 10 will apply only if the suit as 
directed by the HeTenue OfQcer has been in* 
etituted in his Court. [P 501 C 2] 

(b) Punjab Land Revenue Act (17 of 1887), 
S. 117 — Direction to institute suit in Re* 
venue Court — Record consigned to record 
room — Question of application of S. 10 does 
not arise. 

Section 117 does not itself contemplate the 
iostitotioD of a suit in the Revenue Court. 
Where however a direction has been given by 
the Revenue Officer to the plaintiff to institute 
the suit io his Court and has further directed 
that the record of the proceedings relating to 
partition be consigned to the record room, no 
proceedings are pending in bis Court, so as to 
attract the application of S. 10 . 145 P L R 1002, 
DisfiHi?. ; Lah 412 and 1031 Lah 664, Be/. 

[P 501 C 2] 

Barkat Ali — for Appellants. 

Mathra Das — for Respondent. 

Judgment. — The appellants made an 
application in the Revenue Court for 
partition of property alleged to be joint 
with the respondent. The respondent 
however denied their title to the pro- 
perty in question and the Revenue Odicer 
passed an order on 27tb August 1934, 
directing the appellants to institute a 
suit in the civil Court before 1st October 
1934. The record of the partition pro. 
ceedings was consigned to the record 
room and a direction was added that 
after the decision of the question by the 
civil Court the plaintiffs could get the 
record restored. It seems that the dir- 
ection of the Revenue Conrt was that 
the suit should be filed in his Court act- 
ing as a civil Court. This directioo was 
given in pursuance of S 117, Punjab 
Land Revenue Act, which provides ; 

WheQ there is a question as to title in aoj 
of the property of nhich partition is sought, 
the Revenue Officer may decliue to grant the 
application for partition until the question has 
been detetmined by a competent Court, or ho 
may himself proceed to determine the question 
as though be were such a Court. 

Instead of instituting a suit in the 
Court of the Revenue Officer as directed 
by him by the order, the appellants in- 
stituted a suit in the Court of a Subordi- 
nate Judge This suit having been de- 
creed, an appeal was preferred to the 
Additional District Judge who accepted 
the appeal on the ground that the suit 
was not cognizable by the civil Court by 
virtue of S. 154, Punjab Land Revenue 
Act. The learned Additional District 
Judge relied upon 146 P L R 1902 (l) 

1. Ghulam ^luhamroad v. Mohammad Mansur 
Jan, (1902) 146 P L R 1902. 


and declined to follow a later judgment 
of this Court reported in 1933 Lah 
412 (2), a judgment of a Division Bench. 
He tried to distinguish the facts of the 
two cases and considered that the previ- 
ous authority covered the facts of this 
case. In 146 P L R 1902 (l) a direction 
was given by the Revenue Officer as in 
the present case and the suit, instead of 
being instituted in the Revenue Court, 
was instituted in the civil Court : it was 
held that as the partition proceedings 
were still pending in the Revenue Court 
the provisions of S. 12, Civil P. C., ap. 
plied, i. e. Civil Procedure Code of 1882 
which was in force at the time when the 
judgment was pronounced by the learned 
Judge of the Chief Conrt of the Punjab, 
the analogous section in the present Code 
is S. 10. The suit was dismissed and a 
learned Judge of the Chief Court of the 
Punjab declined to interfere with the 
decision of tbe trial Judge. This case was 
distinguished in 1931 Lab 664 (3), where 
a Division Bench of this Court held that 
a suit by an applicant for partition would 
lie in tbe civil Court inspite of a direo. 
tioD by tbe Revenue Officer to the ap- 
plicant to file it in bis Court to enable 
him to determine the question of title. 
Tbe facts in this case were that a direc- 
tion bad been given by the Reveone 
Officer to file a suit in his Conrt and on 
tbe failure of tbe applicant to file such a 
suit the Revenue Officer proceeded to 
effect partition of the land. Subee- 
quently a suit was instituted in the civil 
Court by the plaintiff for a declaration 
of tbe title claimed by her before the 
Revenue Officer. 


It was held that the partition pro- 
ieedings having terminated, no question 
)f tbe application of S. 10, Civil P. C.. 
jould arise and it was on this 
ihat the previous judgment of ^ * l! 
Jourt was disbinguisbed. In 1933 Lad 
H2 (2) a direction was given by the Ke- 
renue Officer to institute a suit in his 

Jourt and the proceedings 
partition were consigned to the ecord 
room. Tbe plaintiffs however 
t suit in the civil Court, but m ‘bat suit 
16 included property which was not the 

lubjeot of application for 

ear ned Judges held that the jansdicbton 

2. Sukhdeo Singh V. Mathra Singh, 1933 Lah 
412=142 1 0 606=84 P L R 115. 
q Tirlth Ram V. Nihal Dayi. 1931 Lah 664- 
134 I C 299^12 Lah 688—82 P L R 484* 
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of the civil Coart to try the Gait w&s not 
ousted. The followiag extract from their 
jadgmeat iodicates the view taken by 
them : 

^0 to issue 4 the argument in faTour of this 
finding is that as jarisdiciion is given to the 
Revenue Court, the jurisdiction of the ordinary 
Courts is ousted. S. 117, Land Revenue Act, to 
which this effect ia attributed, does not es* 
preesij deprive the ordinary Courts of joiisdic* 
tion, and 1 do not fnd in the section any snch 
strong implication as would be necessary to 
effect the result suggested ; in form the section 
merely enables the Revenue Courts to make 
fiucb a declaration as the plaintiffs hare sought. 
1 may add that in any event the result of 
bolding that the section ousts the jurisdiction 
of the ordinary Courts can affect the present 
suit only so far as it applies to the lands of 
Eamalgarh. 

The attention of the learned Judge 
does not seem to have been invited to 
S. 158, Land Revenae Act. Now S. 158, 
Land Eevenae Act, reads as follows so 
far as it is applicable to the facts of the 
present case : 

Except as otherwise provided by this Act (1) 
a civil Court shall not have jurisdiction in any 
matter which a Bevenue Officer is empowered 
by -this Act to dispose of : (2) a civil Court shall 
not exercise jurisdiction over any of the follow- 
ing matters, namsly : 

*oy claim for partition of an estate, 
holding or tenancy or any question connected 
wjlh, or arising out of, proceedings for parti- 
tion. not being a question as to title in any of 
the property of which partition is sought. 

If snb.seotioD (l), S. 158 governs the 
present case then it seems to me that 
there is force in the contention of the 
Mspondenb’s counsel that as the Revenue 
Officer was empowered to dispose of the 
question of title and he did decide to die- 
pose of swh question, the jurisdiction of 
the civil Court was ousted. If however 
sub.section (2) is independent of sub- 
section (U and is not merely an illustra- 
tioQ of that Bub-seotion, Cl. (17) ap. 
pears to save the jurisdiction of the 
civil Court BO far as the question of title 
18 concerned, because the only questions 
which are expressly excluded from juris- 
diction of the civil Courts are those for 
partition or any question connected with 
or anaing out of proceedings for parti- 
tion, but not a question as to title io any 
property of which partition is sought In 
my opinion snb-section (2) is an indepen- 
|dent Bub-seotion and is in no way con. 
troUed by sob-section (l) and therefore 
by virtue of 01. (17) the civil Courts have 
jarisdiotion to try questions of title to 

partition is sought 
Imspite of a determination by the Revenue 


Officer to decide the question himself. I, 
consider that S. 10, Civil P. C,, would! 
only have applied if a suit as directed byi 
the Revenue Officer had been instituted 
in his Court. 

Section 117, sub.section (2) (b) pro- 
vides that if the question is one over 
which the civil Court has jurisdiction, 
the procedure of the Revenue Officer 
shall be that applicable to the trial of an 
original suit by a civil Court, and ha 
shall record a judgment and decree con- 
taining the particulars required by the 
Code of Civil Procedure to be specified 
therein. The section itself does not 
contemplate tbe institution of a suit in 
the Revenue Court, but in the present 
case a direction was given by the Re-, 
venue Officer to the plaintiffs to institute' 
a suit in bis Court and as he had in the' 
meantime consigned to the record room, 
tbe proceedings relating to partition, no. 
proceedings were pending in his Court 
therefore, S. 10 of the present Civil P.C.. 
does not govern the case and 146 P L R 
1903 (1) has no application to the facts of 
the present case. In the circumstances 
of the case, the jurisdiction of the civil 
Court was not barred by anything con- 
tained in S. 117 or S. 168. Land Revenue 
Act, and I accept this appeal and set 
aside the decree of the Additional Die. 
triot Judge and send the case back to him 
with direction to dispose of the appeal on 
its merits. There will be no order as to 
the costs of this appeal. 

v . b ./ h . k . Case sent back. 

A. I. R. 1936 Lahore 691 

Agha Haidar, J. 

Mansa iJom— Creditor— Appellant. 

V. 

Khair AfoAammad— Debtor— Respon- 
dent. 

Miso. First Appeal No. 2041 of 1935, 
Decided on 12th February 1936. from 

An^st 1935**' D/- 10th 

*»*olvency Acl (1920). Si. 5. 9 

retihon by creditor on ground that debtor 

fi“ mortgage deed-Peti- 
tion filed within 3 months of the date of 

‘‘‘ j <***d-Pelition returned by 
ground of its being not accompa- 

wutj I*** “*'*«•*? deed-Polition re filed 
within two weeks along withnecessary dgcu- 

but dismissed as filed 
more than three months from date of mort- 
cage deed— Order dismissing petition held to 

be erroneous— Practice of Courts in Punjab 
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returning pleint# end other timil&r docu* 
mentfi when not accompanied by necessary 
papers deprecated. 

The practice prevailing in the Pnnjab by 
which Courts return plaints and similar docu* 
meots which are iocomplete or are not accom* 
panied by necessary papers to the parries who 
file them, ia wrong. The procedure, which has 
BO warrant gives rise to endless difficulties in 
various forms The cases of returning a plaint 
or memo of appeal for pre<eo^auon are different 
and form a class apart. But generally speaking 
a document whi b bas once been filed in Court 
should remain there until proper orders have 
been passed on it. The document may be re* 
jecled or may be accepred but when once it is 
in the office of tbo Court it should not be 
returned. In surh cs^es a counsel would be 
perfectly within bis rights if be refuses to take 
back the documeot after explaining iu a suitable 
manuer his legal politico to the Court 

(P 592 C 2) 

A petition by a creditor for getiing his debtor 
declared iusolvent, io which it was alleged that 
the debtor bad executed a coHustte mortgage 
with intent to defeat or delay his creditors, and 
which was presented within 3 months of the 
execution of the deed, was returned by the 
Court, on tbo ground that U was not accompa- 
nied hy the mortgige deed. The petitioner was 
directed to re*6Je the petition along with the 
necessary papers within two weeks of the order. 
Tbe petitioner re filed the petition within the 
period prencrihed by tbe Court On ao objection 
being raised that petiiion had been made more 
than three months from the date cf tbe mort- 
gage deed, the Court dismissed the petition on 
that ground: 

£/</d; that the order dismissing the petition 
was erroneous Tbe petitioner should not be 
allowed to suffer from the lax practice of tbe 
Court to which tbe Court bad recourse, when 
it returned bis petition. Tbe petition when 
pesehted for the first time, being within time, 
tbo order passed by tbe Court could not he used 
to the prejudice of the creditor, and tbe presen- 
tation of the petition along with the necessary 
papers related ba^k to tbe date on which tbe 
original application was presented [P 593 C 1] 

V. N. Sethi — for Appellant. 

L. M. Datta — for Respondent. 

Judgment. — This appeal arises out of 
certain insolvency proceedings. An appli- 
cation was made by a creditor od 2dth 
January 1935 praying that the debtor 
may be declared insolvent. In tbe body 
of this application it was aientiooed that 
decrees had been obtained against the 
debtor by petitiooing creditors. It was 
also mentioned that on 30tb October 
1934 the debtor had executed a collusive 
deed of mortgage with intent to defeat or 
delay tbe creditors. The ofBce made a 
report that the application was not 
accompanied by copies of deoree-sbeets 
and the mortgage-deed. This report also 
bears tbe date, 28th January 1935. On 
that date tbe Court returned the appli* 


cation to the petitioning creditor so that 
he might file the necessary papers aod it 
was farther ordered that the application 
should be re-filed within two weeks of tbe 
order. On 9th February 1935 the peki- 
tioning creditor refiled tbe application as 
directed by the Court. At the hearing an 
objection was taken that inasmuch as tbe 
, application was made on 9th February 
1935 more than three months after the 
date of the mortgage, namely, 30th Octo- 
ber 1934 the application was time.barred. 
This conteotioD prevailed with the in. 
solvency Judge and be dismissed the 
application on this ground. Tbe peti. 
tioning creditor has comeup to this Court 
in appeal. 

I may observe here that a wrong prac- 
tice prevails in this province by which 
Courts return plaints and similar docu. 
meats which are incomplete or are not 
accompanied by necessary papers to the 
parties who file them. This procedore 
which has no warrant gives rise to end* 
less difficulties in various forms. Tbe 
cases of returning a plaint or memo of 
appeal for presentation are different and 
form a class apart. But generally speak- 
ing a document which has once been filed 
in Court should remain there until pro- 
per orders have been passed on it. The 
document may be rejected or may be 
accepted, hot when once it is in tbe 
office of tbe Court it should not be re- 
turned. In such cases a counsel would 
be perfectly within his rights if be refu- 
ses to take back the document after ex- 
plaining in a suitable manner his legal 
position to the Court. This was not done 
in the present case and in my judgment 
tbe Court was not justified in returning 
the application to the petitioner. The 
Court would have been within its rights to 


demand copies of certain documents on 
which tbe petitioner relied within a S*®® 
period aod if he had failed to do so the 
Court might have taken such action as 
the law permitted. Now, in the 
case tbe petition was presented by tne 
creditor within a period of three months 
from the date of the mortgage-deed i. e^ 

30th October 1934. The Court returned 
it to the petitioner and repaired him to 
file certain necessary copies. It farther 
gave him time witbiu which to comply 
with tbe orders of the Court. 
tioner obeyed the orders of the Court and 
filed his application witbm a period .Qt 
two weeks. • : 
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In my opinion nnder these circumstao* 
ces the petitioner should not be allowed 
to suffer from the las practice to which 
the Court below had recourse while re. 
turning the application to the petitioner. 
I asked the learned counsel for the res- 
pondent to show me any provision of 
insolvency law under which it was 
incumbent upon the petitioner to 6Ie 
certain documents along with his petition 
but he has not been able to do so. Under 
these circumstances, I am of opinion, that 
the order of the Court below dismissing 
the application is erroneous. The appli- 
cation when made on 28th January 1935 
was within time and the order which the 
Court made should not be used by that 
Court to the prejudice of the petitioner 
'and tha presentation of the petition with 
the necessary copies on 9th February 
1935 must relate back to the date on 
■which the original application had been 
presented. I, therefore, set aside the 
order of the Court below and remand the 
oase to that Court for disposal of the 
application according to law. Parties to 
bear their own costs. 

R.M./r.k. Order accordingly. 

A. 1. R. 1936 Lahore 593 

Bhide, J. 

Jamna Dewt— Appellant. 

V. 

Official Receiver, Campbellpur — Res 
pondent. 

No. 1347 of 1935. 
D/. 11th December 1935. from order of 
Disfc. Judge. Attock, D/. 16th July 1935. 

Cift of smftll portion of property effect«fl 

FronVrk*”/'^^ before adjudicmtion— 

Property of inoolvent worth sreot de^l 

\Vhere an iasolveDt makss a sift of a cm.n 

® ®eiute„Vdcei 

catioD, and the property of the iosoivant 
worth great deal more on the date o 7®! 

Bredis. 

SAamair Ckand~(ot Appellant. ^ ° 
^tnal Stngh—ioT Respondent. 

Judgment.— This is an appeal from the 
order of the District Judge of AwS 

“Tse 


Oband, was fraudulent and as such void 
as against the Official Receiver. An ap. 
plication was made under S. 4, Provincial! 
Insolvency Act, as the gift had been' 
affected more than two years before the' 
adjudication. The sole point for decision 
in appeal is whether the gift in question 
bad been made fraudulently in order to 
defeat the creditors. 

The gift was of a small room, 4 yards 
by 4 yards in dimensions, and was made 
as a provision for Mt. Jamna Devi in her 
old age. At the date o' the gift the insol- 
vent Mul Chand had occupancy land, 
31 kanals 16 marlas in area, and a 
shop. The shop had been mortgaged for 
Rs. 500 but was eventually sold for| 
Rs. 1,000 and it must therefore be pre- 
sumed that the equity of redemption at 
any rate was worth Rs. 500. According 
to the evidence on the record goods ini 
the shop may be worth about Rs. 1,000. 
One Hazrat Shah also owed a sum of 
Rs. 1,500 to the insolvent Mul Chand 
and a promissory note executed by Haz- 
rat Shah is on the record. The two 
witnesses produced by the Official Recei- 
ver seem to have very little knowledge of 
the ffnancial status of the insolvent at 
the time when the gift was made. The 
third witness produced by the Official 
Receiver was Mul Chand, one of the in- 
solvents, and bis statement does not 
appear to help the Official Receiver. For 
according to that statement the debts of 
the insolvents amounted to Rs. 1 477 
while the property held by them was 
■worth a groat deal more. The property 
gifted consisted only of a small kothri as 
stated above. Most of the debts were 
incurred after the gift in question aud it 
cannot therefore be said that these sub- 
sequent creditors could have been preju- 
diced in any way by the gift. The gift 
was made by a registered deed and it 
must be presumed that they were aware 
01 It. In my judgment it would not be 
reasonable to infer from the evidence^ 
on the record that the gift was made' 
fraudnlently with the object of defeating^ 
the creditors. ® 

I accordingly accept the appeal and 
set aside the order of the learned District 
'^uage. I leave the parties to bear their 
owo costs. 

v.b./r.k. Appeal allowed. 
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Addison and Abdul Rashid, JJ. 

Mt. Chiragh Bibi — Defendant — Appel- 
lant. 

V. 

Umar Din and others — Plaintiffs and 
another — Defendant — Respondents. 

Second Appeal No. 270 of 1935, Deci- 
ded on 25th Pebrnary 1936, from decree 
of Addl. Dist. Jndge, Lahore, D,'. 10th 
January 1935. 

Custom (Punjftb) — Arftins of Mozang— 
Daughters have no power to alienate pro- 
perty except for necessity. 

.\mongst Arains of village Mozang daughters 
have the same power of alienatioc of their 
father's property as a male proprietor aod hence 
they cannot alienate it except for necessity. 

[P 594 C 2] 

Muhammad Alam — for Appellant. 

Eukam Chand Bhasin — for Respon- 
dents (Plaintiffs). 

Abdul Rashid, J. — The following 
pedigree-table is necessary for the pur- 
poses of this appeal: 

MOHAMMAD B.4KHSH. 

1 

t 

r “ I 

Bosban Din Fazal Dio 

1 =Mt. Rebmac Bibi 

I 1 

I I I 

Umar Din Cbanan Din Mohammad Din 
(plaintiS) (plaintiff) (plaintiff) 

Gbiragh Bibi, 
dafendant I. 

On 16th March 1932, Mt. Chiragh 
Bibi, defendant 1, sold the booses in dis- 
pute to Ahmad Din, defendant 2, for 
Es. 2,500 by means of a registered sale- 
deed. The plaintiffs who are reversion- 
ers of Mt. Chiragh Bibi in the third 
degree instituted the snit, oat of which 
the present appeal has arisen, on l8th 
March 1933, for a declaration to the 
eSecb that the sale of the houses in dis- 
pute by Mt. Chiragh Bibi in favour of 
Ahmad Din was witbont consideration 
and necessity, and that it shall not affect 
their reversionary rights after the death 
of Mt. Chiragh Bibi. The trial Court 
held that the parties to the litigation 
were Arains of village Mozang: that they 
were governed by agricultural cnstom; 
that the property in dispute was ances- 
tral qna the plaintiffs, and that the sale 
was without consideration and necessity. 
The suit was however dismissed on the 
ground that under the Customary law 
governing the parties, Mt. Chiragh Bibi 


was the absolute owner of the houses 
which she bad inherited from her father, 
and that she had anrestricted power of 
alienation. The plaintiffs preferred an 
appeal to the learned District Judge, 
who decreed their claim. Against this 
decision, Mt. Chiragh Bibi has preferred 
an appeal to this Court. The learned 
counsel for the appellant mainly relied on 
the answers to questions 61 aod 64 of the 
Customary law of the Lahore District. 
Answer 61 shows that amongst Arains in 
villages in the proximity of Lahore 
daughters of sonless proprietors exclude 
agnates. Qnestion 64 is to the following 
effect; 

Question 6l.~What is the Dature of the 
interest taken hj a daaghter in the property 
which she inherits? Define her rights ot 
alienation, if any, by sale, gift, mortgage or 
bequest. 

Ansxcer 61. --Where daughters Inherit by tho 
Mabomedan law or exclude agnates as eipbln* 
ed under answer 61, they have full rights of 
alienation by sale, gift, mortgage or bequest. 

The learned counsel for the appellant 
argued that in view of the provisions of 
the Customary law quoted above. Mt. 
Chiragh Bibi was an absolute owner of 
the houses in dispute and the plaintiffs 
were not entitled to gaeBtion her aliena* 
tioD. The position taken by the learned 
counsel was that Mt. Chiragh Bibi had 
fuller powers of alienation than are ordi- 
narily enjoyed by a male proprietor 
under the Customary law. This argu- 
ment is devoid of all force. A reference 
to the Biwaj-i*am compiled in Urdu at 
the settlement of 1916 shows that the 
words (Bamisl Aulad Narina) * like male 
issue*' have been omitted in the Bng- 
lish Manual of Customory law from the 
answer to question 64. The preface to 
the manual of Customary Law compile^l 
in English in 1916 shows that the Eng- 
lish volume is a brief abstract of the 
vernacular compilation prepared at the 
time of the settlement. We therefore 
hold that Mt. Chiragh Bibi possessed the 
same power of alienation as a na e 
proprietor, i. e. she could alienate the 
bouses in dispute for necessity or just 
antecedent debts as indicated in question 
136 of the Eiwaj-i-am of the Lahore 
District. The question of consideration 
and necessity is one of fwb in the present 
case and cannot be agitated m second 
appeal. It was strennonsly urg^ by the 
learned counsel for the appeUant that 
Mt. Chiragh Bibi has several children 
and that during the lifetime of these 
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cbiidren, the plaintiffs have no right to 
bring the present salt, and that their 
soit being one of a specalative natnre 
was rightly dismissed by the trial Coart. 
It appears however that this plea was 
never raised by the appellant in her 
written statement nor was any issue 
framed on this point. This qaestion 
cannot therefore be allowed to be raised 
for the first time in second appeal. We 
must however make it clear that the 
declaratory decree granted to the plain- 
tiffs in the present litigation shall not 
affect the rights of any children of Mt. 
Chiragh Bibi that may be alive at the 
time of her death. For the reasons 
given above, we dismiss this appeal. 
Parties will hear their own costs throngh- 
out. 


Section 2 (1) o( the Act applies to the case ol 
a person, who gets agricultural income from 
she use of land by direct operation. It is not 
applicable to a person who gets certain fees 
which coDstitnte his remuneration for the 
work of the collection of land revenue. 

[P 596 C 2] 

The lambardaii fees do not constitute a 
special allowance, benefit or perquisite specially 
granted to meet expenses wholly and neces* 
sarily incurred in the collection of the revenue 
and S. 2 (1) has no application to it. 

[P 696 0 2] 

(d) Income-tax Act (1922), 5.2(1)— Agri- 
cultural income — Scope. 

The net profit from commission, charged to 
tenants for sale of their produce does not fall 
within definition of agricultural income under 
S. 2 (1) of the Act. (P 596 C 2] 

Radha Kishen — for Petitioaers. 

Jaggan Nath Aggarioala — for Bespoa- 
deot. 


B.D./R.K. 


Appeal dismissed. 


A. I. R. 1936 Lahore 69S 
Addison and Abdul Rashid, JJ. 

E. T. Conville and another — Assessees 
— Petitioners. 


T. 


Commissioner of Income-tax, Punjab, 
N.W. F. & Delhi Provinces, Lahore — 
Respondent. 

Civil Ref. No. 55 of 1935. Decided on 
6th February 1936, from Commiesioner 
of Income-tax, Punjab, N. W. F. and 

1 QOK Lahore, D/. 9th July 

±»ioO» 

(a) Income-tax Act (1922), S. 10 (2) (Hi)— 
Aatessee*. own capital invested in income- 
producing business — Interest on capital 
borrowed for purpoiesof paying land revenue 

s lb (2) 

to 'business’ assessable 

Jn SQb 8. 2 of S. 10 oannot apply toaffrionUnpAl 

h interest paid In^respeeVol 

capital, borrowed for the purposes of ‘business’ 
assessable under S. 6 of thrAct. Therelors 
money borrowed by the assessees for the purpose 
«^«ue.otc., cannot be ex^emJSI 

"■"'“Yp’eS'ei 1? 

(b) Income-tax Act (1922) S 2 Mi d > 
of (l..r mill 1. no. o.riiS.l innj^-'''”* 
working of the flour mill is not an agti- 

tent of the site of the 
flour roill does not fall within any ol the othap 

therefore be regarded as agricultural Income. 

M Income-tax Act (1922), Ss. 
(viV-Lambardari fee. ^iren « rlmuLwalion 
or collection of land revenue is not special 
within meaning of S. 4 (3) (vi) and 
5. 2 ( 1 ) does not epply to such income. 


Abdul Rashid, J. — This is a reference 
under S. 66 (2), Indian Income-tax Act. 
The assessees are an unregistered partner- 
ship known as "Lessees of the Oonvillo- 
pur Farm,” consisting of Mr. H. T. Con- 
ville and his son Major L. H. G. Conville. 
The questions of law formulated by the 
Commissioner of Income-tax are as 
follows; 

1. When money is borrowed, which 
would probably not have been borrowed 
bad not the assessee's own capital been 
invested in. an income-produoing business, 
18 the interest paid on such borrowing 
deductible under S. 10 (2) (iii) from the 
income of that basioass? 

2. Is rent of a milUsite within the 
definition of agricultural income, S. 2 (l)? 

3. Are lambardari fees within the 
definition of i^rioultural income, S. 2 (l)? 

4. Is the net profit from oommission 
charged to tenants for sale of their pro- 
duce on their behalf, within the definition 
of agnoulturai income. S. 2 (l)? 

It appears that the assessees lend 
money to their tenants, and during the 
accounting period they received Bs. 4.253 
onacoounb of interest on these loans. 
During the same period they paid interest 
amounting to Es. 1.556 to their bankers. 
Ine case of the assessees is that they 
money from their bankersp in 
order to pay the land revenue and to 

agricultural expenses, and 
that they would not have been obliged 
to borrow this money had they not made 
loans to their tenants. On these grounds 
they seek to deduct Rs, 1.656 on account 
of interest paid to the bankers from the 
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sum of Rs. 4,253 which they received ou 
account of interest from their tenants. 
There is nothing on the record to show 
that Rs. 1,556 were paid by the assessees 
as interest on loans raised for the par. 
pose of making the advances to their 
tenants which yielded the assessed in- 
come of Rs. 4,253 on account of interest. 
The learned Counsel for the assessees 
submitted that the assessees were carry- 
ing on business as “Lessees of Conville- 
pur Farm" and that Rs. 1,556 was the 
amount of interest paid by them in res- 
pect of capital borrowed for the purpose 
of the business, and that this sum was, 
therefore, exempt from the payment of 
income-tax under S. 10 (2) (iii). Income- 
tax Act. 

Section 4, which is the main charging 
section in the Act, provides that the Act 
shall apply to all income, profits or gains, 
as described or comprised in S. 6, from 
whatever source derived, accming or aris- 
ing, or received in British India. Sub- 
S. (3) of S. 4 enumerates the classes of in- 
come to which the Income-tax Act shall 
not apply. Agricultural income is one of 
these classes of income. It is obvious 
therefore that agricultural income is to- 
tally excluded from the operation of the 
Income-tax Act, and that the sources of 
income enumerated in S. 6 cannot include 
agricultural income. S. 10 therefore ap- 
plies to ''Business" assessable under the 
Act, and the “allowance” referred to in 
sub. 8. (2) of S. 10 cannot apply to agri- 
cultural income, but only to interest paid 
in respect of capital borrowed for the 
purposes of the “Business" assessable 
under S. 6 of the Act. We are therefore 
of the opinion that the money borrowed 
by the assessees for the purposes of pay- 
ing land revenue, etc., cannot be exempt- 
ed from income-tax under the provisions 
of S. 10 (2) (iii). Agricultural income is 
defined in S. 2 (l) of the .Act. The rent 
of the site of a dour mill cannot be re- 
garded as rent or revenue derived from 
land which is used for agricultural pur- 
poses. The working of a flour mill is not 
an agricultural purpose. The rent of the 
site of the flour mill does not fall within 
any of the other provisions of S. 2 (l) of 
the Act, and we are therefore of the 
opinion that it cannot be regarded as 
agricultural income. It is contended by 
the learned counsel for the assessees that 
the income received from Lambardari 
fees comes within the exemption specified 


in S. 4 (3) (vi) of the Act, which runs in 
the following terms ; 

Any special allowance, benefit or perquisite 
specifically granted to meet expenses wholly 
and necessarily incurred in the performance of 
the duties of an office or employment of profit. 

A Lambardar is given remuneration for 
collecting land revenue at the rate of 
Rs. 5 for every 100 rupees of land revenue 
collected by him. If he carries on the 
collection personally, he may not incur 
any expenses at all. If he employes some 
other person for the collection or if he 
has got to travel considerable distances 
be may incur some expenses. In the 
present case Lambardari fees amounted 
to Rs. 698. The Income-tax Officer has 
allowed ao expenditnre of Rs. 350 and 
has included the sum of Rs. 338 only as 
income from Lambardari fees. It is clear 
that the Lambardari fees do not oonsti-’ 
tube a special allowance, benefit or per- 
quisite specifically granted to meet ex- 
penses wholly and necessarily incurred 
in the collection of the revenue. S. 2 (l) 
of the Act applies to the case of a person 
who gets agrionltural income from the 
use of the land by direct operation. It| 
is not applicable to a person who gets, 
certain fees which constitute his re.j 
muneration for the work of the colIectioD| 
of the land revenue. The learned coOD8el| 
for the assessees contended that the 
assessees undertake to sell the produce 
of the tenants either to Government or 
in the market, and that the commission 
which is charged really represents the 
expenses incurred by the assessees for 
clearing, storing and drying the produce 
of the tenants before it is marketed. 
The Income-tax Office has held however 


that only Rs. 400 were incurred as ex- 
penses for cleaning, drying, etc., by the 
assessees, and he has therefore allowed 
these expenses out of the income ol 
Rs. 2,403 derived by the assessees from 
commission charged on the disposal of 
tenants’ produce. The net “‘j™ 

commission does not fall within 
definition of agrionltural income under 
S. 2 (l) of the Act. For the reasons given 
above, we answer all the four ques ions 
referred by the Commissioner of 
tax in the negative. Partes will beat 
their own costs in this Court. 


v.b.b./e.k. 


Beference answered. 
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Addison and Abdul Rashid, JJ, 

Hariiand Rai^Harbhaqat Rai — As* 
eessees — Petitioners. 

V. 

Commissioner of IncomcAax, Punjab 
—Opposite Party. 

Civil. Ref. No. 61 of 1935, Decided od 
23rd January 1936, from order of Com- 
missiooer of Income-tax, Punjab, N. W, 
F. and Delhi Provinces, Lahore, D/* 2nd 
October 1935. 

Income-Use Act (1922), S. 10 (2) (U)— Ae* 
seiiee firm Advancing large <umi of money 
to contractor — Account! between partiea 
lettled and certain amount found to be due 
^Debtor agreeing to make payment! by 
cbequee recovered from Government— Deb- 
tor absconding without making full payment 
“Loss held to be loss pertaining to money 
lending business and not loss of capital in- 
vested in contractor's business— Debt held 
I^bave become bad debt three years after 
adjustment of accounts and held liable to be 
allowed under S. 10 (2) (is). 

The assessee firm bad advanced large sums 
to a contractor from Kabul and had to recover 
Rs. 34,388 from him. It was agreed between 

asaessee firm shoold be 
paid by the debtor on receipt of cbeoues from 
the Government. If the cheques were less than 
the amount or in excess, the less or the excess 
was to be divided between the parties. A small 

bringing the balance to 
w. 21,678 and then the contractor absconded 
without paying any more cheques. There was 
no evidence on record showing that the amount 

^ capital In- 

vested in tbeicontractor's business: 

pertaining to 

money lending busineis ot the assessee firm and 
was not a loss ol capital invested in the con- 
tractor s bnsiness: [p 597 0 2; P 593 0 1] 

£«Id further-, that the debt became a bad 
debt three years after the adjnstment of the 
a^nir P»f‘>e9 and that allowance 

b. 10 (2) (ix) by the Income-tax authorities. 

^ D T-t , (P 598 0 1] 

A. if, Khosla for PotiUonars. 

Party for Opposite 

Order.— The following two qaeationa 
were referred to this Court under S. 66 
Ul. Income-tax Act. on behalf of the 
firm Harnand Bai Harbbagat Rai, Mul- 
tan, by the Commissioner of Income-tax, 

Shire' Provinoea, 

1. Whether there was proper and 
material evidence before the Income-tax 
authorities to disallow Rs. 21,768 claimed 
as a bad debt in the account of Haii 
Sikandar Khan. 2. Whether, on the 


facts of the case S. 20 (l) or S. 25 (3j 
was applicable. 

It was claimed in the assessment of 
1931.32 that the sum of Rs. 21,763 should 
be allowed aa a bad debt. Tbe Income, 
t tax Officer disallowed the claim on the 
grounds that it was a partnership loss 
which had not been proved, and that the 
debt bad not yet become bad in the 
relevant acconnt year, that is 1930-31. 
An appeal was preferred against this 
decision, bat eventually the amount was 
left over for future consideration under 
S. 33. The claim was repeated during 
the assessment of 1932-33 but it escaped 
the notice of the Income-tax officer who 
passed no orders on it. It was however 
before the Assistant Commissioner in 
appeal. He disallowed the claim and the 
matter then came before the Commis- 
sioner. Large sums were undoubtedly 
borrowed by one Haji Sikandar Khan 
from the assessee firm. The final adjust, 
ment between them took place on 10th 
July 1923, when a sum of Ra. 24,388 was 
found due by Haji Sikandar Khan. The 
parties came to an agreement about this 
to the effect that this sum would here- 
paid to tbe assessee firm by Haji Sikandar 
Khan on receipt of cheques from 
tbe Government: if the cheques were 
less than the amount or in excess of tbe 
amount the less or tbe excess was to be 
divided between them, that is to say, if 
the cheques came to more than Rupees 
24,388 tbe assessee firm was to get half 
the excess, and if they were less the as. 
sessee firm was to bear half the loss. A 
small amount was recovered by cheques 
bringing the total balance down to 
Es. 21,768, and then Haji Sikandar Khan, 
who was a contractor and had come from 
Kabnl, went back to Kabul without pay- 
ing ai^ of the other cheques received 

iroDi Govarametit, 

The Commissioner is of opinion that 
tne nature of the advances without any 
security, and without any stipnlation for 
interest, conclusively suggests a oontrao- 
tusl relationship between the assesseea 
and the debtor. He was further of opi- 
nion that this received corroboration 
trom the language of the final agreement 
which I have already given. He there- 
fore came to the conclusion that this loss 
■was a loss of capital belonging to the 
assesMe firm which had been invested by 
It in Haji Sikandar Khan’s business. He 
was also of opinion that the loss was not 
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allowable tinder S. 10 (2) (is) as it was 
not a loss pertaining to the money lend- 
ing bnsiness and did not take place in the 
relevant year but in 1928. On the re- 
cord we find no evidence to establish that 
this was not a loan but capital invested- 
in Haji Sikandar Khan's business. The 
final agreement does not help to prove 
this. The assesses firm knew that it was 
not likely to get more than the Govern- 
ment cheques as Haji Sikandar Khan 
belonged to Kabul and not to Maltan 
where he was doing contract work. By 
the agreement in question it stood to 
gain if the Government cheques were 
more than the debt due: and if they were 
less they had in any case little or no 
chance of recovering the balance. The 
other evidence consists of the accounts 
and no inference can be drawn from them. 
We therefore bold that there was no 
evidence before the Income-tax autho- 
rities to establish that this was not a loss 
pertaining to the money lending business 
but was a loss of capital invested in Haji 
Sikandar Khan’s business. 

Further it cannot be said to have be- 
come a bad debt in 1928. Haji Sikandar 
Khan absconded, it is true, in that year, 
but the assesses firm bad three years to 
make up their mind as to whether it was 
worth while suing him. It was not there- 
fore till lOtb July 1931 that it could be 
said that this was a bad debt. Had he 
come back before that, and started con- 
tracting business in India, the assesses 
firm would probably have sued him for 
the amount, but it would have undoub- 
tedly been premature to wipe out this 
debt as bad prior to lOth July 1931. It 
became a bad debt actually in the ac- 
count period under discussion, namely 
on 10th July 1931, and an allowance 
should have been made for it under 
S. 10 (2) (ix) by the Income-tax autho- 
rities. For these reasons we answer 
question 1 in the negative. The counsel 
appearing for the assesses firm stated 
that he no longer pressed the matter rais- 
ed in question 2. It is not therefore 
necessary for us to give a reply to it. We 
think in this case that the assesses firm 
should get its costs from the Commis- 
sioner. 

R.u./r.K. Anmer accordingly. 


A. I. R. 1936 Lahore 598 

Monroe, J, 

Asa Nand — Defendant — Appellant. 


V. 

Gian Chand — Plaintiff — Respondent. 

Second Appeal No. 88 of 1935, Decided 
on 5th December 1935. 

Evidence Act (1872), S. 35— Age-Enlriei 
in school register are of little value. 

Entries in school registers are of little value 
as evidence of age. [P 599 C 2] 

M. C. JUahajan and Rattan Lad 
Chaula — for Appellant. 

M. C. Sud— for Respondent. 

Judgment.; — '.This suit based on a pro- 
missory note executed by the defendant 
was dismissed at the trial Court on the 
ground that at the date of execution of 
the note the defendant was a minor : on 
appeal the District Judge reversed this 
decision and held that the defendant was 
then a major and was liable on the note. 
Though tbesole question involved is oneof 
fact, learned counsel for the defendant has 
argued that the discussion of the evidence 
by the learned Judge is unsatisfactory 
and contains an error : this has not been 
contested and both parties have agreed 
to my deciding this question of fact, after 
seeing the original register of births of 
Multan, which I have done. The defen- 
dant's case that he is a minor has been 
supported by the production of a school 
register in which the date of his birth 
is shown as 24th March 1911 : be has 


also produced hie maternal uncle, Isbar 
Dae, as a witness. Against this the 
plaintiff has shown that on 18th May 
1930, the defendant gave evidence in a 
case that he was then 20 years old. The 
entry in the register of births for Multan, 
if it is an entry of the birth of the de- 
fendant, shows that he was born on 15tb 
November 1909. Most of this evidence 
ie of little value ; it has not been clearly 
established that the entry in the register 
of births relates to the defendant : and 
I am in hearty agreement with t e 
learned District Judge that entries in 
school registers are of little value a 
evidence of age : the defendants ® 

evidence too cannot be trusted. 9 
onus of proof was on the defendan , an 
we have his own statement on o 
which negatives bis assertion that he was 
a minor at the date of the execution o 
the note. I agree with the Jesuit at 
nTh;,>h fho niflfcrifit Judge arrived, i ms- 


tbe appeal with costs. 

9./R.K. __Ap2eal dismissed. 
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Bhide, J, 

Muhammad Ismail and others — Ob- 
jectors — Appellants. 

V. 

Secretary of State — Defendant — Res- 
pondent. 

First Appeal No. 1780 of 1935, De- 
cided on 20bh February 1936, from order 
of Dist. Judge, Lyallpur, D/- 10th July 
1935. 

(a) Land Acquisition Act (I894)i S. 23 (2) 
— Provisions for payment of 15 per cent are 
mandatory. 

ProyisiODs under S. 23 (2) for payment of 
15 par cent for the compulsory acquisition in 
addition to the market price ara mandatory. 

CP 600 0 1] 

<b) Land Acquieition Act (1894), S. 23 
(1) — Market value must be determined with 
reference to date of notification — It cannot 
be reduced by Government announcing in 
advance intention to acquire and taking 
possession. 

The market price must be fixed with refer* 
ence to the date of the notification under 8. 4 
irrespective of the previous possession of the 
plot by Oovernment and its efiect, if any, on 
the marbet'priee. The Goveeoment should 
not reduce the compensation payable for com* 
pulsory acquisition by merely announoing in 
advance its intention of acquiring a piece of 
Und and thus throwing a *‘cloQd*' on its mar* 
ket price, before issuing notifications reouired 
by the Act. CP Wd 0 1] 

(c) Land Acquisition Act (1894), S. 23 (1) 
~ Market value need not necessarily be 
determined on prosent disposition. 

The market value of property should be 
detennined not necessarily according to its 
present disposition, but laid out ia the most 
lucrative and advantageous way In which the 

2 Cal 103} 10 Bom 

585: 1935 P 0 91 and 1931 Lah 207, Pel. on. 

**•?? Acquisition Act (1894)[s.^3^(2] 
halo of lands influenced by religious end 
charitable motives or at much earlier time 
M no criterion for determining market 
oalue. 

A sale of land lor the purpose of a mosque 
*or a nominal sum obviously influenced by 
religious and charitable motives or a sale at a 
much earlier date than the notification is no 
criterion for the market value of another plot 
on the basis of its most lucrative disposition. 

W Land Acquiiitloo Act {1894)[ S.^23^(2) 
•’y intention 

•fter eight yeari-Owaer benefited by such 
delay No compensation for prior possession 
ii necetinry. 

1926 when 

the Collector took possession with the inten- 
«on of acquisition was far less than what It 
was in 1983, when the notification under S. 4 
was issued and the owner bad been bene- 


fited greatly by the delay in the notification 
and the compensation being fixed with refer- 
ence to the latter date as a result : 

Held: that no further copipensation for 
prior possession was necessary to meet the ends 
of justice. [P G02 C 1] 

Held further', that compensation for posses- 
sion prior to the date of the notification would 
scarcely fail within the scope of these proceed- 
ings. Cl* 602 C 1] 

Shuja.vd.Din — for Appellants. 

Eavi Lai — for Respondent. 

Judgment. — This is an appeal arising 
oat of proceedings under the Land Ac- 
quisition Act. An area of 18 marlas 
belonging to the appellant Mohammad 
Ismail was acquired for the purpose of 
the Lahore-Lyallpur Road. It appears 
that possession was taken by the Gorern* 
meat in anticipation of acquisition some 
time in 1925, tbongh the preliminary 
notification relating to the acquisition 
under S. 4 of the Act was not issued till 
long afterwards, i. e. bill 29th August 
1933. Notification under S. 6 of the 
Act was issued on 10th October 1983. 
The appellant claimed compensation at 
the rate of Rs. 1,000 per maria, on the 
ground that his land was very favour- 
ably situated at the junction of two 
roads, viz. the Lahore-Lyallpur Road 
and the Sbarakpur-Sheikbpura Road and 
was valuable as a suitable site for shops, 
petrol pumps, etc. The Collector ad. 
mitted in bis award the favourable situ- 
ation of the plot in question, but consi- 
dered theamount claimed by the appellant 
to be extravagant and awarded com- 
pensation only at the rate of Rs. 30 per 
maria, with 15 per cent for compulsory 
aoquisitioQ and also granted interest at 
6 per cent per annum on the amount for 
the period of oooupation prior to the 
actual acquisition. The amount due to 
the appellant on this basis worked out to 
Rs. 937-11-4. The appellant objected to 
this award and therefore a reference was 
made to the District Judge under S. 18, 
Land Acquisition Act. Before the Dis- 
trict Judge the appollaut only claimed 
Ba. 200 per maria. The District Judge 
found that the plot was suitable as a build- 
ing site for shops and found the market 
price of the whole area to be Rs. 2,000 on 
the basis of 20 years rental for the shops 
in the neighbourhood. He, however, 
felt Some difficulty in assessing the 
market^ price of the plot in dispute, as 
possession had been taken in 1925, and 
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the land was since then under "the cloud 
of compulsory acquisition.” Ho, there- 
fore, deducted 50 per cent, from the 
market price* arrived at by him, and 
granted Es. 1,000 only as compensation 
to the appellant. He refused to grant 
any interest for the preceding period of 
occupation or even 15 per cent for com- 
pulsory acquisition, as required by the 
Act. The learned Judge left the parties 
to bear their costs. From this decision 
Mohammed Ismail has appealed and 
cross-objections have been bled on be- 
half of the Secretary of State for India 
in Council with regard to the enhance, 
ment of the award as well as the order 
relating to costs. 

The learned District Judge seems to be 
clearly in error in refusing to give 15 per 
cent, in addition to the market price as 
fixed by him. The provisions of the Act 
are mandatory in this respect (vide 
S. 23 (2) and the learned Government 
Advocate frankly stated that be did not 
support the learned District Judge's 
award on this point. I am further of 
opinion that the learned District Judge 
was also in error in arbitrarily deducting 
50 per cent, on account of what he 
called “the cloud of compulsory acquisi- 
tion” hanging over the land since 1925. 
The market value of the land in this case 
must, I think, be considered apart from 
the effect thereon, if any, of the expected 
acquisition by Government. Although 
possession bad been taken in 1925, there 
could be no certainty about the acquisi- 
tion until the necessary notifications 
under the Act had issued and there is no 
evidence to show wbat effect, if any, the 
possibility of acquisition had on the 
market. It seems, moreover, obviously 
^unfair that the Government should be 
,able to reduce the compensation payable 
ifor compulsory acquistion by merely an- 
inouncing in advance its intention of 
jacquiring a piece of land and thus throw- 
ing a ‘cloud’ on its market price, before 
issuing notifications required by the Act. 

1 find no authority in support of the 
view taken by the learned District Judge 
and the learned Government Advocate 
also did not attempt to support it. I 
accordingly bold that the market price 
imust be fixed with reference to the date 
^of the notification under S. 4, irrespec- 
|tive of the previous possession of the 
Iplot by Government and its effect, if any, 
'on the market-price. 


. OF State (Bbide, J.) ISSS* 

The learned Government Advocate, 
however, contended that the market 
price arrived at by the learned District 
Judge was altogether excessive and the 
price fixed by the Collector was more 
than adequate. It was not denied that 
the plot in question is advantageously 
situated at the junction of two important 
roads, where there is a motor-lorry 
stand in the neighbourhood and where 
some shops have sprung up in recent 
years, and two petrol pumps have also 
been put up. But it was urged that the 
demand for such purposes has been 
already exhausted and the market price 
of the plot in dispute should be assessed 
on the basis of its value as agricultural 
land. It was contended further that 
even if the plot was considered to be a 
building site the market price awarded 
by the Collector was more than suffi- 
cient. 

It appears from the evidence that the 
rent paid fer the very small areas leased 
for the petrol pump is very high. There 
are already two pumps in the locality 
and there is no reason to thick that 
there is any further demand for petrol 
pumps. I, therefore, think that the ren- 
tal of the sites of petrol pumps should be 
excluded from consideration. As regards 
shops however, I see no adequate ground 
to hold that the demand for sites for 
shops has exhausted itself. There is no 
evidence on the record to show what sort 
of shops are in demand in the locality, 
and whether there is or is not any de- 
mand for more shops of a similar or diffe- 
reut kind. 

In view of the fact that several shops 
have been built in the locality in recent 
years and tbe advantageous position of 
the plot near the junctiou of two main 
roads, it was, I think, for the respondent 
to prove by clear evidence that the de- 
mand for building sites for shops bad 
exhausted itself by 1933, when the noti- 
fication under S. 4 issued as contended 
by the learned Government Advocate. 
But I find DO such evidence on the re- 
cord. I do not, therefore, think that it 
would be fair to treat the land in dispute 
as agricultural for the purpose of assess- 
ment of its market value. Indeed the 
Collector himself assessed it as a building 
site on tbe basis of the prevailing market 
value for residential sites in the neigh, 
bourbood of Sbarkpur. But I do nob 
think the latter rates also can forma 
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good criterion in the circumstances 
of the case. The plot is situated at 
some distance from the ‘abadi’. and there 
is no prospect, so far as one can see, of 
residential bouses being built on or near 
the plot in dispute at present. Its 
potential value cbiedy arises oning to its 
suitability for shops administering to the 
needs of the heavy traffic on the roads. 
It is well established that market value 
of property in such cases should be deter- 
mined not necessarily according to its 
present disposition, but laid out in the 
most lucrative and advantageous ^ay in 
which the owner could dispose of it: cf. 
2 Cal 103 (1); 10 Bom o85 (2); 6 Lab G9 
(3) and 12 Lab 117 (4), etc. In the pre- 
sent instance, the most lucrative disposi- 
tion of the property would apparently be 
to sell or let it for purposes of shops. The 
learned District Judge has assessed the 
market price on the basis that the appel- 
lant could have put up a couple of shops 
on the plot of the same type as have 
sprung up in the neighbourhood in recent 
years, and this seems to be fair and 
reasonable. There is perhaps no like- 
lihood, so far as one can see, of a series 
of shops being built on this plot with 
any prospect of profit at present, but 
there seems no reason why the appellant 
should not be able to put up even a 
couple of shops on the plot with such 
prospect. In fact, the probability is that 
he would have put up such shops, if 
Government had not taken possession in 
1925* 

The learned District Judge has assessed 
the market value on the basis of the 
rental of a shop on one maria of land 
on the opposite side of the road, which 
was yielding an income of Rs. 48 to'Bs. 64 
per annum according to the evidence of 
Dm Mohamed (P. W. 2). The learned 
District Judge took the average yield at 
Es. 50 per annum for the site of each 
shop and took the market price to be 
equivalent bo twenty years' rental, i. e., 
Bs. 2,000. H© dodiiotdd 60 % on Eoooont 
of the cloud of acquisition" hanging 
over the land, but the arbitrary deduo- 
tiOD seems unjustifiable for reasons 


1. Pramohand v. CoUeotoz of Calcntta, (1876) 
2 Oftl lOd* 

2. Collector of Poona v. Kasbinath KhaiBi- 
wala, (1886) 10 Bom 686. 

8. Narsiagh Das v. Seoy. of State, 1936 P 0 
91=36 I C 666=62 I A 138=6 Lab 69 
4. Secy, of State v. Ohaai Lai, 1931 Lab 207= 
181 1 0 364 =82 P L R 821=12 Lab 117. 


already stated. Din Mohammed (P. W. 2) 
has mentioned two otlier iostaoces of 
shops yieldiog an income of as much as 
Es. 19 per mensem. These are however 
pakka shops which cost about Es. 300 or 
Es. 900 according to the witness. Din 
Mohammed stated that the prevailing 
rat© of interest is 12 to 18 per cent per 
annum. Deducting interest at the average 
rate of 15 per cent on Es. 800 the annual 
income for a shop would come to about 
Es. 100. This is nearly double the figure, 
on the basis of which the learned Dis- 
trict Judge assessed the market price. 
These shops, it may be noted, are situated 
in a less favourable position than the 
plot in dispute (vide shops at L on Eihi. 
bit P. C). 

There are no instances of sale of sites 
for shops in the neighbourliood. The 
learned Governmeub Advocate has re- 
ferred to two sales of land in the neigh- 
bourhood deposed to by witness 5 for the 
respondent. One of these was a sale of 
3 kanals 13 marlas of land for Es. 99 in 
the year 1932 for the purposes of a 
mosque. The price in this case was nomi- 
nal (a little over a rupee per maria) and 
the transaction appears to be exceptional 
and obviously induenced by religious and 
charitable motives. The other was a 
sale of a large area of 118 kanals 7 
marlas for Es. 6,351-5-0 for tbe purpose 
of the Government High School in 1926. 
This transaction is also of a differenb type 
and of a much earlier date thon the 
notification. I do not think these sales 
can afford any criterion for the market 
value of the plot in dispute on the basis 
of its most lucrative disposition in the 
circumstances of the cases. The plot in 
dispute has an exceptionally advantage- 
ous position for the purposes of shops and 
in view of the evidence discussed above 
it seems to me fair that Rs. 2,000 should 
be taken as the market price of the whole 
area of 18 marlas. The appellant is also 
entitled to 15 per cent, on this amount 
in addition, i. e. Es. 300, on account of 
compulsory acquisition. I accordingly 
hold that the appellant is entitled to 
Rs. 2,300 as compensation. 

The learned counsel for the appellant 
contended that the appellant should also 
08 awarded 6 per cent, interest on the 
above, for the oocnpation of the land for 
about 8i years prior to the award. I do 
not think this contention ie justifiable in 
the circumstances. The market price of 
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the land in 1925, when the Collector took 
possesaioD, mast hare been far less than 
what it has been found to be in 1933, 
when the notihcation under S. 4 issued. 
The appellant has been benefited greatly 
by the delay in the notification and the 
compensation being fixed with reference 
to the latter date as a result. 1 do not 
think any further compensation for prior 
possession is necessary to meet the ends 
!of justice. Moreover, compensation for 
Ipossession prior to the date of the notifi. 
cation would scarcely fall within the 
scope of these proceedings. I accept the 
appeal to the extent of raising the com- 
pensation payable to the appellant to 
Bs. 2,300. The appellant will get his 
costs in this Court. As a result, the 
cross-objections filed on behalf of the 
respondents fail and must be dismissed 
with costs. 

e.s./r.e. Appeal accepted. 

^ A. I. B. 1936 Lahore 602 

Addison, Ag. C. J. and Din 
Mohammad, J. 

Probynabad StudFarm, Montgomery — 
Assessee — Petitioner. 

V. 

Commissioner of Income-Tax, Punjab 
— Respondent. 

Civil Bef. No. 12 of 1934, Decided on 
9th July 1935, from reference of Com- 
missioner of Income-tax, Punjab, N. W. 
F. and Delhi Provinces, Lahore, D/. 
15th March 1935. 

(a) Income-Tax Act (1922), S. 2 (1) — ‘Dha* 
rat* income it agricultural income. 

*Dharat* which means weighing charges 
levied bj the landlord on the tenants in addi* 
tion to the rent is agricultural income and is 
eiempt from astetsmeot. [P 602 0 2] 

$ (b) Income-tax Act (1922), S. 4 (3) (i)** 
Stud farm*-^No truat-deed Officer Com* 
manding operating on Stud fund given die* 
cretion in diaburaement— Monef apent for 
non cbaritable purpoaea ^ Fund held not 
exempt from income-tax under S. 4 (3) (i). 

There was no trust-deed in the case of the 
stud farm whose income was assessed. The 
Officer Commanding was given discretion to 
disburse the fund as be thought fit and from 
the accounts in previous years, it was found 
that the money bad been spent for bonuses 
paid to the regiment's farewell to commander* 
in-chief, and also a wedding party: 

Eildi that these disbursements would not 
justify the conclusion that the property was 
held in trust wholly for charitable purposes 
and as there was no specification of any part 
for any charitable purpose, the trust failed as a 
charitable trust for want of certainty as to its 


objects and that defect could not be cured so 
long as the Officer ComiuaDdiDg insisted on bis 
discretion in the matter: Can law diseu9SBd 

[P 604 C 2, P 605 0 1] 
M. G. Mahajan and Kir pa RamBajaj 
— for Petitioner. 

J. N, Aggarwal and Sarv Mitar Sikri 
— for Respondent. 

Din Mohammad, J.— This is a refer, 
ence under S. 66 (2), Income Tax Act. 
The qnestions referred are as follows: 

1. Whether the Probynabad Stud Farm 
is an assessed under the Income Tax Act. 

2. If so, is its income not exempt from 
taxation within the meaning of S. 4 (3)(i}? 

3. Whether the expenses from dharat 
(weighing charges) is not agricultural in. 
come as defined by S. 2 (l) (b) (ii) of the 
Act* 4. Whether the expenses claimed 
against dharat income are not a per- 
missible deduction under the Act? 


The reference originally came on for 
hearing before a Division Bench o( this 
Court composed of Jai Lai and Skemp, 
JJ. The Judges answered question No. 1 
in the affirmative and without discuss- 
ing question Nos. 3 and 4| remanded the 
case to the Commissioner for a further 
statement on the use to which the pro- 
fits received from the Probynabad Stud 
Farm were put, so as to be able to 
pronounce definitely on question No. 2. 
The supplementary statement having 
been received, we have now to decide 
questions Nos. 2, 3 and 4. 

We may take up questions 3 and 4 
first, as they proceed on a very simple 
ground. **Dharat** means weighing char- 
ges which in this case are levied by the 
assessee from the tenants of the lands in 
addition to the rent which he receives 


from them. It is admitted that they 
form part of an agreement entered into 
mth the tenants in that behalf. S. 2 (1) 
lefines agricultural income which in- 
iludes 

;he performance by a cultivator 
ent-in-kiud of any process ordinarily eop 7 
)y a cultivator or receiver of rent-in-xt 
ender the produce raised or received y 
it to be taken to market. 

In our view the dharat in®®®® J 
alls within the provision of juj- 
slause, and ia, therefore, 7® 

jrovisione of the Income Jannkl 

.h\B view of the case, question 4 docs not| 

irise. The main controversy m this case 
las raged round question 2. is 
.eoded on behalf of the assessee that the 
ncome received from the Probynabad 
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Stud Farm is covered by S. 4 (3) (i) which 
exempts 

any income derived Irom property held under 
trust or other legal obligation wholly for reli- 
gious or charitable purposes, and in the case of 
property so held Id part only for such purposes 
the income applied, or finally set apart for 
application thereto. 


On behalf of the Commissioneri bow. 
ever, ib is urged that the Farm is Dot a 
trust, much less a charitable trust, aod, 
therefore, its iDoome is not exempt from 
tha operation of the Income-tax Act. 
It may be remarked at oDca that there 
ia no trust deed relating to this (rest, 
Dor does the instrument of lease executed 
between Government and the OfiQcer 
Commanding Probyn’s Horse define the 
purpose for which the lease of land was 
granted) all that is contended on behalf 
of the Stud Farm is that it is a trust by 
implication or what is known in law as 
an implied trust. The objects of this 
trust as stated by the Commissioner of 
Income-tax are as follows: 


The income derived from agriculture, seen^ 
titles and other sources U utilised to finance 
the breeding of horses. The maio object of the 
institution is to provide remounts tor the 
regiment and the improvement of horse breed- 
ing in India. The majority of the horses thus 
'bred are supplied to the Army Department on 
payment and stallloos aod brood mares are also 
imported. Any stock found unsuitable as re- 
mounts are sold publicly. 

As stated above» the case was remand, 
ed to determine from the account books 
of the Farm, the nature of disburse, 
ments made by it during the last 10 years, 
and the Commissioner has appended to 
bis statement au annexuro showing the 
details in respect thereof. This being 
the only material available and there 
being no deed in writing, we are com- 
pelled to form our opinion as regards the 
application of the income received from 
the Stud Farm from this document alone. 
In support of bis contention, counsel for 
the aseessee has relied on Tudor on Chari- 
ties 1929 edition, p, 40, 1891 A C 531 (l) 
at p. 683, (1905) 2 Ch D 60(2). (1894) S 
Cb D 265 (3), (1909) 2 Ob D UP (4) tnd 

1. Income-tax Commissioners v. John Frs- 

A 0 631=61 L J Q B 
265=65 J P 805=65 L T 621. ^ 

Harrington v. Watts. (1906) 2 


25 T L R 753 (5) of the year 1909. It 
may be necessary, therefore to examine 
these authorities to find out whether they 
are applicable to the facts of the present 
case or lay down any such proposition as 
is urged on behalf of the assessee. Tudor 

on Charities at p. 40 says as follows: 

AUbough palriotic purposes are not neces- 
sarily charitable, a bequest to the Chancellor 
of the Bscehequer to be appropriated by him to 
the benefit and advantage of Great Britain was 

a valid charitable gift The relief 

of taxation for setting out soldiers is one of the 
objects included In the preamble, and generally 
the maintenance of efficiency among soldiers Is 
a charitable purpose. For example, bequest to 
a volunteer corps, territorials, militia or yeo- 
manry for their general purposes, a prize for 
some unspecified object to be competed for 
among cadets, or to an officers* mess for a libr- 
ary and a fund out of which to renew the books, 
or to a regiment for promoting sport for the 
benefit of its members, are charitable. On 
simnar grounds, a gift to the Kational Bifle 
Association to be expended In teaching shooting 
at moveable objects was held good. 

It may bo romarked in this coQDOotioo 
that this particnlarly refers to what is 
known in English Law as the Statute of 
Elizabeth. In 1891 A C 531 (1) at p. 583, 

Lord Macoaghten remarked as follows: 

No doubt the popular meaning of the words 
charity* and 'charitable* does not coincide with 
their legal meaniog; and ao doubt it is easy 
enough to collect from the books a few decisions 
which seem to push the doctrine of the Court 
to the extreme, and to present a contrast bet- 
ween the two meanings in an aspect almost 
ludicrous. But still it is difficult to fix the 
point of divergence and no one as yet has suc- 
ceeded in defining the popular meaning of the 
^ word charity.* .... ‘Charity’ In its legal 
sense comprises four principal divisions: trusts 
for the relief of poverty; trusts for the advance- 
ment of education; trusts for the advancement 
of religion and trusts lor other purposes beue- 
flclal to the community, not falling under any 
of the preceding heads. 

In (1905) 2 Ch I> 60 (2), a testator gave 
hi8 residuary personalty upon trust for 
the officers' mess of his regiment, to be 
invested and the income to be applied in 
maintaining a library for the officers’ 
mess for ever, any surplus to be expended 
in the purchase of plate for the moss. It 
was held that the gift of residue to main- 
tain a library .and to purchase piate for 
the officers' mess being for a general 
P^irpose tending to inoreaso the 
omoioDoy of the Army and aid taxation 
was a good charitable bequest. In (1894) 
3 Ch D 265 (8) it was held that a gift by 
Will for the benefit of a volunteer corps 


6. In re, Susannah; D. Barker: 
HeauB Ohaptor of St. Paul* 
(1909) 25 T L R 753. 


Sheringtou v. 
8 Cathedral, 
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was a charitable bequest. In (1909) 2 
Ch D 410 (4), a testator devised and be- 
queathed the residue of his estate to 
trustees upon trust for sale and out of the 
proceeds to pay inter alia a legacy to the 
Officer Commanding the Northampton- 
shire Militia for the mess of that regi- 
ment or for the poor of the regiment. It 
was held that it was a good charitable 
gift and was payable to the Officer Com- 
manding the unit of the Army Heserve 
which represented the Northamptonshire 
Militia. In 25 T L E 753 (5) it was re- 
marked that a gift to the Union Jack 
Club would have been a good charitable 
gift on the ground that the Club tended 
to improve the condition of soldiers. In 
the first place, all these decisions have 
been pronounced under the English 
Statute, and secondly, they contemplate 
a regular trust which is enforceable at 
law and an express legacy enjoyed by the 
trust. Unfortunately, these conditions 
do not prevail here and, therefore, these 
decisions have no direct bearing on the 
question before us. 

On behalf of the Commissioner, reliance 
has been placed among others on 32 E B 
947 (6). 8 Tax Cas 266 (7) and 125 I C 
879(8). In 32 ER 947 (6) it has been held 
that a bequest in trust for such objects 
of benevolence and liberality as the trus- 
tee in bis own discretion shall most 
approve, cannot be supported as a chari- 
table legacy. In 8 T C 286 (7) it has been 
laid down that inasmuch as the settlor 
possessed under the deed of settlement' 
power to execute an appointment in favour 
of purposes that were not charitable, the 
deed did not create a trust for charitable 
purposes only within the meaning of 
k 105, Income Tax Act (1842), and 
S. 37 (1) (b). Income Tax Act (1918), 
although ultimately powers were exer- 
cised by the settlor in favour of charity. 
In 125 I C 879 (8), where the income of 
certain trust property vested in the head 
of a community and was applicable 
according to the terms of the deed of 
trust for carrying on the agricultural, in- 
dustrial, commercial and other pursuits 
of the said community and for such dona- 
tions for charitable or religious purposes, 

G. Morice v. Bishop of Durham, (1805) 82 £ B 

947. 

7. Bex V. Special CommissioDer of locoiae'tax, 

(1921) 8 T C 28G. 

8. Mahomed Ibrahim v. Commissioner of In- 

come-tax, Nagpur. 1930 P C 226=125 I C 

879=57 I A 260=20 N L R 256 (P C). 


etc., as the then spiritual head and after 
him the spiritual head for the time being 
may deem fit. it was held by their Lord- 
ships of the Privy Council that the in- 
come from the trust property was not 
exempt from income-tax under S. 4 (3) (i), 
Income-tax Act. 

A glance at the annexure appended to 
the supplementary statement submitted 
by the Commissioner of Income-tax will 
clearly indicate that the decisions relied 
upon by the respondent are clearly ap- 
plicable to the case before us. We find 
that in the year 1924 a huge sum of 
Rs. 1,74,518 was paid as bonus to the 
regiment. Similarly in the years 1929 
and 1930 sums to the extent of Rs. 6,000 
odd and Rs. 3,500 odd, respectively, are 
shown as unparticularised. In 1931, 
Rs. 23,113 appear to have been spent on 
"farewell to the Commander-in-Chief.” 
In 1926 the Mess car account took away 
Rs. 2,944. In 1931, Rs. 698 had been 
spent on a wedding party. These dis- 
bursements will not justify the conclu- 
sion that the property is held in trust 
wholly for charitable purposes, nor can 
it be said to be so held in part as this 
question has been finally set at rest by 
the pronouncement of their Lordships of 
the Privy Council in 125 I 0 879 (8). 
The following passage from the judgment 
of their Lordships may be quoted with 
advantage : 

Nor is it suggested that any part of the pro- 
perty is set aside for any charitable or religious 
purposes, so that it can be identified as appro- 
priated exclusively to such purposes. 

It is conceded by the assessee that no 
such setting apart or specification of the 
property has taken place in this case and 
in these circumstances it will not be pos- 
sible to hold that even the second part of 
Cl. (l), sub-section (3), S. 4, would apply- 
Further, it is admitted that the element 
of discretion of the Officer Commanding 
who operates on the Stud Farm 
making tliese disbursements as be thinKs 
fit. is not altogether excluded. This wil 
bring the Farm ‘^e of 

the rule enunciated by 32 B R 9 ( - 

However benevolent or liberal - 

jectsof a trust may be. so ong as he 
trustee has any discretion left m the 
matter, the trust cannot be supported as 

a cliaritable legacy. We are ^ 

fact that most of the objects of the Stud 
Farm are no doubt charitable even with- 

the technical sense of 

gretfully constrained to remark 


ID 

are re 
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that so long as the trust is not given a 
legal shape, by diicniDating the elemeot 
of discretion vesting in the Officer Com- 
macdiog, it will not be able to claim the 
benefit of the exemption provided for in 
the Income-tax Act. 

Counsel for the assesses has relied on 
42 All 395 (9), and has argued that mere 
breaches of trust by the trustee will not 
vitiate the trust and the object of the 
trust will remain the same as intended 
by its founder. Be that as it may, ibis 
principle of law does not help him nor 
does the decision relied upon by him lay 
down any such proposition of law which 
imay be of any practical use to him in 
this case. The trust here fails as a ohari. 
table trust for want of certainty as to its 
objects and that defect cannot be cured 
so long as the Officer Commanding in- 
,9ist3 on hie discretion in the matter. The 
object being laudable, we consider that 
it will be Quite in the fitness of things if 
with a view not only to secure an esemp. 
tion under the provisions of the Income- 
tax Act but also to bring it on a legal 
looting, the OfiScer Commanding will give 
his coneidered thought to the matter and 
look into the desirability of reducing the 
terms of the trust to writing, so as to 
make them as definite and certain as the 
law requires. For the reasons given 
above, we will answer question No. 2 in 
the negative. In view of the peculiar 
circumstances of the case we will make 
no order as to costs, 

- Questions answered. 

P J‘,o; Singh. 1920 All 68 

(P^B) ^ ° All 895=18 A L J 390 
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Abdctl Rashid and Addison, JJ 
^ War Chand - Defendant - Appel- 

V. 

dS decision 

BAwalpindi, D/- 22nd July 

Compromwe-Admu.ibiHty i„ evidence - 
Cempromue not recorded under O 23 R ^ 
C.v.l P. C.-Deed u registrable. ’ ' 


the provisions of 0.23, R. 3, Civil P.C.. the 
deed is not exempt from registration under 
S. 17 (2) (vi), Registration Act ; 1927 L^h SGo 
Fell. : 1930 Lah 855 and 1919 P C 70. Ref. 

[peocc 2] 

Achhru Ram — for Appellant. 

/. W. Fairlie — for Respondents. 

Abdal Rashid, J.— On 18th June 1913 
Ladha Singh brought a suit against bis 
brother Labh Singh and his brother’s 
SODS Pritam Singh and Teia Singh for 
possession of a shop and goods worth 
Rs. 16-4.0. On 26th August 1913 this 
suit was compromised. The defendants 
Pritam Singh and Teja Singh agreed to 
pay Rs, 140 to Ladha Singh on or before 
Isb Ootober 1918, and if they made the 
payment they were to be declared owners 
of the shop in dispute. If, on the other 
hand, they failed to pay the sum of 
Rs. 140 by Ist October 1913, the shop 
was to bo regarded as the property of 
Ladha Singh. The written compromise 
also contained a clause which runs as fol- 
lows : "Muzhir viudai ainda koi jaedaq 
muntaqil nahin karega” After the 
wrUten compromise bad been tendered 
m Court, the statements of the parties 
were recorded. Pritam Singh and Teja 
Singh stated that they would pay Rs. 140 
to Ladha Singh before Ist October, and 
after the payment they would be entitled 
to be declared the owners of the shop in 
dispute, but that if they did not pay, the 
shop in dispute would be regarded as the 
property of Ladha Singh. Ladha Singh 
made a similar statement. The plaintiff 
and the defendants did not take any re 
ference in their statements to the clause 

ju ®ompromiBo restraining 

Ladha Singh from alienating his propert^ 
in future. After recording.the statements 
of the parties the trial Court delivered 
the following judgment : 

Banmnrari i sulah.nama degree dakh. 
ivabi dukan mandarja naqsha barue 

!„«7- hehaq 

mw sadar howe. 

terms : ™ following 

o! aiaans of tho accoptanee 

sW in lor possession of the 

Plaintiflnn‘®fK*‘® Passed ifi favour of the 
d« ‘ « condition that if the defendants 

PJaiotiff till 1st 

Inthedeoree-sheet also no reference 

condition restraining 
the plaintiff ^om alienating any property 
m future. On 13th February 1933^ 
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Ladha Singh made a gift of one house 
and land measuring 16 kanals 14 marlas 
in favour of Mehr Chand. The suit, out 
of which the present appeal has arisen, 
was instituted by Pritam Singh on 20th 
June 1934, for a declaration to the effect 
that the gift by Ladha Singh, defendant 1 
in favour of Mehr Chand defendant 2, 
shall not affect his reversionary rights. > 
As Teja Singh did not join his brother 
Pritam Singh as a plaintiff be was made 
a pro forma defendant. The trial Court 
held that the parties were governed by 
Hindu Law. that Ladlia Singh, defen. 
dant 1, and Labh Singh, the father of 
the plaintiff, had partitioned their pro- 
perty long before 1913, that the gift was 
accompanied by possession and that the 
plaintiff could not challenge this gift. It 
was also held that as the compromise had 
not been acted upon, the term in the 
compromise restraining Ladha Singh from 
making any alienation in future was not 
binding upon him. On these ffndingsthe 
plaintiff's suit was dismissed. Pritam 
Singh preferred an appeal to the learned 
District Judge and the only point agi. 
tated before the lower appellate Court 
was that the gift was not valid as Ladha 
Singh, defendant 1, had agreed by means 
of the compromise dated 26th August 
1913, not to alienate his property in 
future. 

The learned District Judge accepted 
this contention and decreed the plain- 
tiff's suit. Against this decision Mehr 
Chand, donee, defendant 2, has preferred 
an appeal to this Court. As mentioned 
above, the previous litigation related to 
the possession of a shop and goods worth 
Rs. 16-4-0. Neither the property which 
forms the subject-matter of the present 
suit nor any other property belonging to 
Ladha Singh was concerned in the previ- 
ous litigation. The written deed of com- 
promise was followed by the statements 
of the parties and in none of these state- 
ments was any reference made to the 
clause in the written deed of compromise 
restraining Ladha Singh from alienating 
his property in future. Neither the 
judgment nor the decree of the lower 
Court make any reference to this clause. 
In fact, the decree-sheet only reproduces 
one condition of the compromise deed 
which is, that if Rs. 140 are not paid by 
Pritam Singh and Teja Singh before Ist 
October 1913, the shop in dispute would 
be declared to be the property of Ladha 


Singh. In these circumstances, we are 
of the opinion that the provisions of 
0. 23, R. 3, were not carried out by the 
Court in the previous litigation. The 
Court ought to have ordered the compro. 
mise to be recorded and ought to have 
passed a decree in accordance with its 
terms so far as it related to the suit. 
Their Lordships of the Privy Council in 
47 Cal 485 (l) made the following obser- 
vations as to the manner of recording a 
compromise which deals with other mat- 
ters besides the property in suit : 


A perfectly proper and efiectoal method of 
carrying out the terms of this (rule) would be 
for the decree to recite the whole of the agree* 
meat and then to conclude with an order rela- 
tive to that part that was the subject of the 
suit or it could introduce the agreement in a 
schedule to the decree ; but in either case, al- 
though the operative part of the decree would 
be properly confined to the actual subject- 
matter oi the then existing litigation, the de- 
cree taken as a whole would include the agree- 
ment. This, in fact, is what the decree did in 
the present case. It may be that as a decree 
it was incapable of being executed outside the 
lands of the suit but that does not prevent it 
being received in evidence of its contents. 


It has bsen held in 100 I G 783 (2}j 
that even though a suit is dismissed in 
accordance with the terms of a deed of 
compromise, if that compromise has not 
been recorded under the provisions of 
0. 23, R. 3, Civil P. C., the deed is not 
exempt from registration under Section 
17 (2) (vi). Registration Act. Reliance 
was placed by the learned Counsel for 
the respondents on 1930 Lab 865 (3). 
That case however is not of much assist, 
ance to the respondents, as in the pre- 
sent case it does not appear that the 
term ‘‘restraining alienation was ever 
present to the mind of the Court when it 
recorded the judgment or signed the de- 
cree-sbeet. This term, as mentioned 
above, 6nds no place in the statements 
of the parties, the judgment or the de- 
cree.sheet. In order that it may be said 
that a compromise relating to 
matters has been recorded by a ° . 

must be shown that the Court, brought 
its judicial mind to bear on the 

s. f 

855=128 I C 300. 
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the litigation pending before it. We 
therefore hold that the clause "restrain- 
ing alienation of bis property by Ladha 
Singh" never became a step in a judicial 
proceeding. This clause dealt with im- 
moveable property esceeding Bs. 100 in 
value. 

The compromise in this respect is 
therefore inadmissible in evidence for 
want of registration. For the reasons 
given above, we accept this appeal, set 
aside the judgment and the decree of the 
learned District Judge and restore that 
of the trial Court. The parties will bear 
their own costs throughout. 

b.d./r.k. Appeal allowed. 
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Young, C. J., and Monroe, J. 

Silal Das and others — Appellants. 

V. 

Punjab Sindh Bank, Ltd., Lyallpur— 
Respondent. 

First Appeal No. 2277 of 1934, De- 
elded on 28tb November 1935. 

Mortgage — Cotti of suit— Prior mortgagee 
suing bii mortgagor impleadling puiine mort* 
gagea— Puisne mortgagee eonteatiag claim— 
Costa can be saddled on puisne mortgagee. 

A mortgagee sued on his mortgage the mort* 
gsgor impleading theteio the puisne, mort- 
gagees as defendants. The puisne mortgagees 
untested the claim of the prior mortgagee. 
In the decree passed in the above suit costs 
were passed against all the defendants. It was 
contended that as it was a mortgage suit costs 
cottja noc be saddled on tbe paUne mort- 
gagees: 

Held: that S. 35, Civil P. C.. is clear that 
the Court has discretion in the matter of costs. 
There is no principle of Uw which make it 
wrong or improper for a Court to saddle with 
costs the real contesting defendants toasuiS 
The discretion Is absolute. In a case where the 
puisne mortgagees, the real contesting defend- 
ants, are made liable for costs together with 
the other defendants, there is nothing improper 
in law in such an order : 1933 Banj, 385. 

CP 608 0 1] 

Igbal Singh and Krishna Swarup— 
for Appellants. 

M. G. Mahajan and Daulat Ram— for 
BespoDdenbe 

C« J. This is a first appeal 
from the dooision of the learned Subor- 
dinate Judge, first class, at Lyallpur. The 
plaintiffs were mortgagees of certain pro- 
perty and they sued the mortgagors for 
enforcement of the mortgage. Defend- 
ants 6 and 6 were puisne mortgagees. In 
their deed it was reoited that the plain- 


tiffs had a prior mortgage. When the 
plaintiffs proceeded to enforce their mort- 
gage the mortgagors bad no real interest 
left in the property. The amount that 
they had borrowed on the property was 
far more than the property could pro- 
duce. Tbe puisne mortgagees in an ap. 
plication for a receiver disputed the right 
of the prior mortgagees to possession of 
the factory. They also asserted that 
they themselves had a first charge ou the 
property wholly contradictory to their 
own deed under which they held a mort- 
gage. The matter was fought nominally 
by the mortgagors who put in the same 
written statements as the puisne mort. 
gagees, bat there can be no doubt what- 
ever that the real contesting defendants 
in this case were defendants 5 and 6. 
The learned Subordinate Judge passed a 
decree in favour of the plaintiffs and 
made an order for costs against all the 
defendants including defendants 5 and 6 
Defendants 5 and 6 alone filed an apJ 

, . « — . to 4 were apparently 

satisfied. This alone shows who the real 
contesting defendants were in the case. 

The defendants tried to have the apl 
peal heard on a ten rnpee stamp. When 
the matter came up before a Bench of 
this Court It ordered that the defendants 
should pay a coort-fee upon the ordinary 
valuation of the property. The appel- 
lants, however, have failed to pay the 
court-fee on this basis and they have 
petitioned this Court to allow the appeal 

question of 

costs for which they have paid the neces- 
sary court.fee. The whole question now 
IS whether the Judge in the lower Court 
had junsdiotion to make the order he 

defendants 5 and 6 

Itftble for the costs. 

Couneel for the appellants has argued 

mn«\ h“ * , suit the propMty 

That is a propose 
tion whioh no one will dispute. He also 
quoted an authority, 1933 Rang 335 (l). 

supports his oonben- 
Won that in a case where there is a mort. 

mortgagee sued, the 

in the Court to make the puisne mort- 
gageepay costs but only to the extent 
of the extra costs occasioned by the 
PmsM mortgagee’s defence. We 
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coDsidored this proposition and \cith 
great respect we do not see upon what 
principle of law the authority limits the 
discretion of the Judge trying the suit. 
S. 35, Civil P. C., is clear that the Court 
has discretion in the matter of costs. 
There is no principle of law. with which 
we are acquainted which makes it wrong 
or improper for a Court to saddle with 
costs the real contesting defendants to a 
suit. The discretion is absolute. In this 
case the real contesting defendanls have 
been made liable for costs together with 
the other defendants and there is nothing 
improper in law in such an order. In 
fact, in our opinion, on the facta of this 
case the learned Judge would have been 
failing in his duty if be had not saddled 
the present appellants with costs. For 
these reasons we dismiss the appeal with 
costs. 

IKD./r.K. Appeal disynUsed. 
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Young, C. J. and Monroe, J. 
Harki$han Lal — Applicant* 

V. 

Veoples Bank of Northern India^ Ltd. 
— Opposite Party. 

Misc. Civ. Ori, Petn. No. 120 of 1935, 
Decided on 17tb December 1935, from 
order of Chief Justice, D/- I9th Novem* 
her 1935. 

(a) Letters Patent (Lahore), Cl. S^^'Suit*' 
includes proceedings in insolvency. 

The word "suit** in Cl. 9 should be inter* 
preted widely and includes proceedings in the 
insolvency Court, and the High Court under 
its extraordinary powers has jurisdiction to 
transfer a proceeding in insolvency from the 
lower Court to itself tor disposal : 1926 Lah 
190 and 1928 Had 1091, Be/. [P 609 C 1] 

(b) Provincial Insolvency Act (1920), St. 3 
and 5 (2)— S. 3 does not exclude extraordi* 
nary civil jurisdiction of High Court. 

Section 3 merely enacts that the ordinary 
jurisdiction in insolvency shall be in the Dis* 
trict Court. It does not exclude the extra* 
ordinary civil jurisdiction of the High Court. 

tP 609 C 2] 

(c) Provincial Insolvency Act (1920), 
S. S (2)— ‘'Subject as aforesaid,*’ meaning. 

‘‘Subject as aforesaid'* means subject to the 
ordinary civil jurisdiction of the District Court 
in insolvency matters, that is in all proceedings 
in insolvency the proceedings must commence 
in the District Courts. [P C09 0 2] 

(d) High Court — Juriidiction — Existing 
jurisdiction cannot be t»ken away by legis- 
lature without express words. 

No existing jurisdiction in a High Court can 
bo taken away by the legislature without the 


use of express terms or by praying in aid a 
necessary implication. [P 609 C 2; P 610 C 1] 

(e) Provincial Insolvency Act (1920), S. 3— 
S. 3 does not take away jurisdiction of High 
Court to transfer insolvency proceedings to 
lUelf. 

Before the Provincial Insolvency Act came 
into existence the High Court of Judicature at 
Lahore had jurisdiction to transfer proceedings 
in insolvency Court to itself for disposal, and 
since there is no deprivation of the High Court 
of its jurisdiction in express terms in S. 3 there 
cannot be any necessary implication that the 
jurisdiction in the High Court has been taken 
away. [P 609 C 2; P 610 C 1] 

Fakir Chand Miial for Ajit Ram — for 
Applicant. 

Nawal Kishore and Bhagwat Dayal — 
for Official Liquidator, Peoples Bauk of 
Nortberu India, Ltd. 

Young, C. J. — The point raised in this 
application is one of interest as it con- 
cerns the jurisdiction of the High Court. 
On 18th November 1935, the Official 
Liquidator of the Peoples Bauk of Nor- 
them India filed a petition in the Court 
of the iDSolveucy Judge praying that 
Lala Harkishan Lal should be declared 
insolvent. On the next day the Official 
Liquidator filed an application under 
Cl. 9, Letters Patent, and Ss. 24 and 151, 
Civil P. C., for the transfer of that insol- 
vency petition to the High Court for dis- 
posal. On this application an order was 
made by a single Judge of this Court 
transferring the said petition. Lala Har- 
kisbao Lal subsequently filed an appli- 
cation praying this Court to vacate that 
order on the ground that it was ultra 
vires. It may here be said that para. 6 
of Lala Harkishan Lai’s application con- 
tains scandalous matter allegations 
against the honesty of officers of this 
Court— allegations wholly without any 
foundation in fact. We order that para. 6 
be struck out. Counsel for Lala Har- 
kishan Lal argues that the transfer order 
is without the jurisdiction of this Court. 
He prays in aid the terms of S. 9, Let- 
ters Patent, which are as 

And we do further ordain that the High 
Conrt of Judicature at Lahore shall have 
power to remove, and to try and f ^ 

a Court of extraordinary original jurisdiction, 
anv suit being or falling within the jurisdiction 
of 'any Court subject to its superinteudenM. 

It is argued that the word suit m 
Cl 9 will not cover proceedings m the 
insolvency Court. It is further argued 
that S. 3 (1), Provincial Insolvency Act, 

which reads as follows . , * i_ 

The District Courts shall be the Courts hav 

log jurisdiction under this Act, 
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excludes tbs jurisdictioD of the High 
Oourt, that is, that the High Court has no 
jurisdiction to hear and determine a pro- 
ceeding in insolvency. It is further 
argued that where the legislature wishes 
to give insolvency jurisdiction to a 
High Court it has done so in express 
terms such as in the Presideooy Courts 
•and in the Rangoon High Court. The 
last point is not difficult. This Court 
does nob claim “ordinary” jurisdiction 
hut extraordinary jurisdiction on its ap. 
pellate side. 

With regard to the argument based on 
S. 9, Letters Patent, we consider that 
the word suit” should be interpreted 
widely, and that the word “suit" in 
the Letters Patent does include a pro- 
ceeding in the insolvency Court. We 
are confirmed in this view by consi. 
deration of S. 4, Provincial Insolvency 
Act, itself. Section 4 (Ij clearly con- 
templates proceedings in the nature 
of suits in the Insolvency Court in 
insolvency matters. There is no doubt 
that proceedings in an Insolvency 
Court operate as res judicata and at 
p. 54 of Mulla's Insolvenoy Act, which 
is baaed upon authority, it is said that 
in proceedings in the Insolvency Court 
the same procedure should be adopted as 
in suits. In this connexion we may also 
refer to the Government of India Act, 
S. 107. That is the section which gives 
superintendence to the High Court over 
all Courts for the time being subject to 
its appellate jurisdiction. S. 107 (b) 
enacts that the High Court may direct 
the transfer of any suit or appeal from 
any such Court to any other Court of 
equal or superior jurisdiction. The word 
suit in this section has been interpre- 
ted in 1926 Lah 199 (l), to apply to the 
transfer of proceedings under the Legal 
Practitioners Act. We are satisfied, 
therefore, that the word "suit” in the 
Letters Patent ought not to be narrowly 
construed. We agree with the observa- 
tion of Lord Campbell, a distinguished 
-Lord Chief Justice of England, that 
where jurisdiotion was subject to doubt 
» 18 the duty of a High Court to seize it. 
Hut in this ease we do not think there is 
auy doubt. 

The next point argued was that S. 3, 
Provincial Insolvency Act, excludes the 
jurisdiotion of the High Court. We do 

Narayan v. Batnl, 1920 Lah 199=s 
93 I 0 700=27 Or L J 476=97 P L B 936 
1986 Lin & 78 


not agree. In out opinion S. 3 (l) merely 
enacts that the ordinary jurisdiction in 
insolvency shall be in the District Courts. 
It does not exclude the extraordinary 
civil jurisdiction of the High Court. We 
are confirmed in this view by a conside- 
ration of the old Civil P. C. of 1882. 
Under S. 344 of chat Code the District 
Court had jurisdiction to hear and deter- 
mine insolvency matters. The exact 
words were: “Every such application 
shall be made to the District Court.” 
Obviously this could not have excluded 
the jurisdiction in the High Court which 
was expressly given under S. 25, which is 
equivalent to S. 24 of the present Civil 
P. C. When the Legialatnre thought fit 
to have a special Provincial Insolvency 
Act, we are satisfied it merely meant in 
S. 3 to give the District Court the same 
authority as the old Civil Procedure 
Code gave it. When we consider S. 5 (2) 
Provinoial Insolvenoy Act, this appears 
to be clear. This section lays down that 
subject as aforesaid” (to the provisions 
of this Act) "the High Court shall have 
the same powers and shall follow the 
same procedure as it has with regard 
to civil suits. Subject as aforesaid" 
means in our opinion, subject to the 
ordioary civil jurisdiction of the District 
Court in insolvenoy matters, that is, in 
all proceedings in insolvency the pro- 
ceedings most commence in the District 
Courts in the same way as in the Allaha- 
bad High Court the original jurisdiotion 
>□ matrimonial matters under the Indian 
Divorce Act is in the lower Court but 
the High Court undoubtedly can transfer 
cbses to be disposed of in the High 
Court under its extraordinary civil juris- 
diction. This point is made still clearer 
by a reference to S. 2 (b) Provinoial 
Insolvency Act, where District Court” 

»9 defined. It says, "District Court" 
means the principal civil Court of origi- 
nal jurisdiotion in any area. eto. We 
agree that in the matter of original 
jurisdiction the District Courts have 
exclusive jurisdiction. 

Lastly, there can be no doubt that 
before the Provinoial Insolvency Court 
came into existence, the High Court of 
Judicature at Lahore did have jurisdio- 
won to transfer proceedings in the Inaol. 
venoy Court to itself for disposal. See 
Ss. 25 and 344, Civil P. 0. of 1882. It 
18 well-settled law that no existing juris- 
diction in a High Court can be taken 
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•a^ay by the Legislature ^vithout the use 
| 0 ( express terms or by praying in aid a 
necessary implication. There certainly 
is no deprivation of the High Court of its 
jurisdiction in express terms in S. 3, 
Provincial Insolvency Act, and, from 
what we have said above, it is equally 
clear that there cannot be any necessary 
|implication that the jurisdiction in the 
iHigh Court has been taken away by the 
.terms of the said section, have 

been referred to the two decisions of 
Single Judges, of Rangoon which we do 
not think really touch the point we have 
to consider. We have been referred also 
to 52 Mad 57 (2), but the only point in 
that case that appears at all relevant to 
this enquiry is that the learned Judge in 
that case came to the conclusion that 
the word ‘suit" in a similar clause in 
their Letters Patent included a proceed* 
ing in insolvency. 

We, therefore, decide that this High 
jCourt under its extraordinary powers 
jhas jurisdiction to transfer a proceeding 
jin insolvency from the lower Court to 
jtbis Court for disposal. The official 
iLiquidator will have his costs. As the 
case was one of hrst impression and of a 
difficult nature we fix the cbsts at 
Rs. 250 (Rupees two hundred and fifty). 
The second application is necessarily 
dismissed. 

V.B./r.K. Application dismissed. 

2. Goculdass Jamnadass v. Sadasiva Iyer, 1923 
Mad 1091=114 1 0 352=62 Mad 57=55 
M L J C71. 
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Basanti Deli and another — Decree- 
holders — Appellants. 

V. 

Official Deceiver, Estate of Ghulam 
Basnl — Judgment-debtor — Respondent. 

Letters Patent Appeal No. 22 of 1936, 
Decided on 14th April 1936, from judg- 
ment of Jai Lai, J., D/- 9th January 
1936, reported as 1936 Lah 508. 

Decree— Construction— Property attached 
before judgment by order of Court— Attach- 
ment to continue till decision of case— Par- 
ties entering into compromise and inserting 
clause to the effect that attachment was to 
continue in case of default in payment — 
Default taking place— Held that clause cre- 
ated no charge on property in dispute. 

The decree-holders attached before judgment 
the property of the judgment-debtor. Subse- 
quently the parties entered Into a deed of com- 


promise whereby the judgment-debtor promises 
to pay a certain sum to the decree-holder. A 
clause to the efiect that attachment was to 
continue was also inserted in the compromise 
deed. The default haring taken place, it was 
contended that such a clause had created a 
charge on the property in dispute: 

Beld: that the clause in the deed was inser- 
ted in order to keep the attachment before 
judgment eOectire and could not create a charge 
on the property in dispute: 19-29 Oudh SS9 and 
92 Born 386, Dtsfini;. [P 611 0 2} 

2Iehr Ghand Mahajan and Tasaddug 
Bnssain — for Appellants. 

Darlari Lai &nd Fayyaz Hassan Shah 
— for Respondent. 


Abdul Rashid, J. — On 20tb March 
1933 Mb. Basanti Devi and Mt. Kisban 
Fiari brought a suit against Gbulam 
Rasul for recovery of Rs. 9,244 on the 
basis of a promissory note. On lltb 
July the plaintiff presented an appli. 
cation for attachment before judgment 
in respect of four squares of land belong- 
ing to the defendant. On 7th August 
the trial Court issued an order of attach- 
ment in respect of these four squares in 
the following terms: "Warrant qurgi 
qabl az faisla ta faisla mnqadma jari bo." 
On 25tb October a written deed of com- 
promise was filed in Court whereby 
Gbulam Rasul undertook to pay Rs. 9,000 
by 25tb April 1934 to the plaintiffs in 
full satisfaction of their claim, and in 
case of default undertook to pay the whole 
of the amount claimed with costs and 
future interest. Cl. 2 of the deed of com- 


)romiso was in the following terms: 

:Uurabajat muda-alia jo bazaria adalat qurq 
10 chuka hain ta adaigi kul raqm digri maruq 
amjbe jaiuge. 

A decree was passed by the Court in 
erms of the compromise. Oo 9tb June 
1934 an application was made by the 
iecree. holders to register the compro- 
nise and the compromise was ultimately 
'egistered od 14tb January 1935. In ® 
neantime Gbulam Rasul had presented 
in application for being adjudicated an 

asolvenl on 2l8t April 1934. Me ordw 
)f adjudication was passed on 14th iJe- 
lember. A default having “"J® 
3hulam Rasul in the payment <« 

1,000 in accordance with the t®'“® 
limpromise an application 
Mt.ksanti Devi and 
or execution of the decree based on the 
compromise. It stated m this apph- 
cation that the decree- holders bad a hen 
30 the four squares of land b®lo“8'°g^ 
ihe judgment-debtor by virtue of the 
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cooditioa id the comprcmise that the 
sime shall be consideced to be under 
attachment till the satUfaction of the 
decree, and it was prayed that these 
squares may be sold in the esecutiou of 
the decree for the benefit of the decree, 
holders. A notice was issued to the 
Oflioial Eeceiver .in whom the property 
of Ghulam Basul had vested owing to 
his having been adjudicated an insolvent. 
The Official Eeceiver denied that the 
decree-holders were secnred creditors and 
this question was decided by the esecut. 
ing Court in favour of the Official 
Eeceiver. Against this decision, the 
decree-holders preferred an appeal to 
this Court. This appeal having been dis- 
missed by a learned single Judge, the 
decree-holders have preferred the pre- 
sent appeal under Cl. 10, Letters Patent. 

The only question for decision in this 
case is whether by virtue of Cl. 2 of the 
deed of compromise a charge or lien bad 
been created in respect of the land 
referred to in the deed of compromise. It 
was contended by the learned counsel for 
the appellants that Cl. 2 of the .deed of 
compromise amounted to an undertaking 
by the judgment-debtor that he will nob 
alienate his squares of land in any 
manner bill the entire decretal amount 
had been paid off. It was urged that 
originally the land in dispute had been 
placed under attachment till the deci- 
Sion of the case by order of the trial 
Court and that as this attachment was 
going to terminate, the parties by their 
own act created an attachment in res 
peot of the same property. Theoonten. 
tion of the learned counsel was that if 
an attachment is created by the act of 
parties, it implies that the parties 
undertake not to alienate that property 
in any manner and that such an under- 
taking nob to alienate the -property bill 
the decretal amount is paid, creates a 
charge on the property so placed under 
attachment by act of parties to the 
extent of the decretal amount. Eefer- 

connexion to 121 
I C 81 (1) and 32 Bom 386 (2). In our 
opinion, the contention of the learned 
counsel for the appellants is unsasbain- 

fff dispute was 

attached before judgment by an order of 

'• m1°0°S 0 “WH ,"8 *=*= 

Bom' LE sV””"*’ 


the Court, and it was definitely stated 
that this attachment will continue only 
till the decision of the case. When the 
compromise was entered into, it was 
realised that the property would shortly 
be released from attachment. In order 
to prevent any change in the stains of 
the parties or in the liability of the land 
to attachment the parties definitely 
stated in the compromise that the 
sqnares belonging to the defendant which 
had been attached through Court shall 
be considered to be under attachment 
till the payment of the entire decretal 
amount. By means of this clause, it was 
intended to ensure that the property in 
dispute will remain under attachment as 
before. The words of Cl. 2 of the deed 
of compromise are clear and unambigu- 
ous and it is not open to the Court to hold 
that there is any ambiguity which needs 
explanation when the language of the 
document is clear on the face of it. The 
fact that the appellants opposed the 
insolvency application preferred by 
Ghulam Easul shows that they never 
regarded themselves as secured creditors. 
In the present case, the execution of the 
decree had been deferred for six months 
according to the compromise, and it was 
in order to keep the attachment before 
judgment effective that Cl. 2 was inserted 
to the effect that the property shall be 
considered to be under attachment till 

the payment of the entire decretal 
amount. 

For the reasons given above, we agree 
with the learned single Judge that the 
expression used in the deed of compro- 
mise leave no doubt that in the present 

case there was no question of a charge in 
the contemplation of the parties when 
they entered into the compromise. We 
therefore, dismiss this appeal. The par- 
ties shall bear their own costs in this 
Letters Patent appeal. 

R.w./r.k. Appeal dismissed. 

A. I. R. 1938 Lahore 611 

peUanb Defendant 

y 

f "nd othm-Oe 
fonaantB Scspondonta. 

Second Appeal No. 1329 of 1936 Deci 
ded on 5th December 1936, from deore 
of Disfc, Judge, Jullundur, D/. 27th Ma- 


— Ap- 
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Mahomedan law — Divorce — Divorce in 
writing and customary form^-^No notice to 
wife legally necessary. 

If a divorce is in writing and in customary 
form, no notice of it to the wife is legally noces* 
sary. [P G12 C 1) 

Muhamjnad Mu7iiet — for Appellant. 

Shamair Chand — for Eespondent 
(Plaintiff). 

Judgment.— It is conceded that if the 
Idivorce ^as in writing and in customary 
form, no notice of it to the wife was 
legally necessary. I think it must be 
assumed under the circumstances dis- 
closed in this case that there was a 
divorce in writing in customary form 
specially because the appellant did not 
go into the witness-box to oontadrict the 
plaintiff's evidence and to explain the 
contents of the documents which were 
specially within his knowledge, the docu- 
ment not having been prodaced. More- 
over, I consider that the wife having filed 
the present suit for a declaration that 
she had been divorced must be presumed 
to have notice of the divorce; bat the 
appellant's counsel contends that the 
notice should be within a reasonable time. 
Indications are that the fact of the 
divorce became known to all concerned 
immediately after the second marriage of 
the appellant and I am doubtful if this 
plea is open to the husband who has been 
proved to have divorced the wife. I 
dismiss the appeal with costs. 

V.13./R.K. Appeal dismissed. 

A. I. R. 1936 Lahore 612 
Agha Haidar, J. 

Dhala Ba/ifalt— Plaintiff— Appellant. 

V. 

Dhala Lakhan and others — Defendants 
—Respondents. 

Second Appeal No. 1143 of 1935, Deci- 
ded on 30th January 1936, from decree 
of Dist. Judge, Gujranwala, D/- 24th 
April 1935. . u 

(a) Pre-emption— Suit for— Tran»fer whe- 
ther sale— Perion executing agreement in 
favour of certain person in consideration of 
their finencing and helping in carrying on 
litigation in respect of certain land* to tran$« 
fer portion to them in event of being fuc- 
certful— Land so transferred subsequently— 
Transaction amounts to sale and is subject 
to right of pre-emption. 

Whoro a person in consideration of certain 
person financing and helping him In carrying 
on a litigation with regard to certain in 

dispute, executes an agreement in their favour 
that in the event of success he would transfer 
a portion of the lend to them and on being 


successful in the litigation does so transfer the 
land, the transfer amounts to a sale, the con- 
sideratioD being the money which the trans* 
ferees had spent and the time and the trouble 
which they had expended and were going to 
devote for the benefit of the vendor in order to 
bring the litigation which he had started to a 
successful termination. The transaction being 
a sale is subject to right of pre-emption : 51 
P R 1889; 29 P R 1893; 2 P R 1903; 23 P B 
1906 and 7 All 626 (F B), Re/.; 1926 Oudh 196 
and 363, [P 615 0 2] 

(b) Precedents—Punjab— Courts in Punjab 
should as far as possible follow case law in 
Punjab when it is uniform and based on 
sound legal principles. 

It is desirable that the cese*Iaw of the 
Punjab, especially if it has the merit of uni* 
iormity and is otherwise based upon sound 
legal principles, should, as far as possible, be 
followed so that the Court below as well as the 
litigants might know exactly what is the settled 
law on a particular subject in the Province. 

tP 615 0 2] 

(e) Practice^New plea— Highly technical 
point not raised in Courts below and in 
grounds of appeal-**High Court can disallow 
appellant to raise it in second appeal— But if 
question is of importance and one purely of 
law apparent on face of record High Court 
may allow argument on it. 

Where a highly technical point Is not raised 
by the appellant either in the lower Courts or 
in the grounds of appeal before the High Court 
it is open to the High Court, in second appeal, 
not to allow the appellant to raise it for the 
first time. (P 616 0 1] 

Where, howevei*, the question is of import* 
ance, the High Court may allow the parties to 
argue on the point especially if it Is a pure 
question of law apparent on the face of the 
record and does not depend upon the evidence. 

[P616C 1, 2] 

(d) Civil P. C. (1908), O. 41 , R. 4-Pre- 
emption suit-Pleas raised by vendees defen- 
dants common to all— Appeal by one of them 
—Appeal alleged to have been filed under 
O. 41 ^ R. 4 — Appellant is entitled to appeal 
in his own name— Success of appeal enures 

for benefit of all vendees. 

Where in a salt for pre-emption, the pleas 
raised by the vendees-defendants are common 
to them all and only one of them apP^als from 
the decree in the suit, but the n^emorandum of 
appeal clearly mentions 0. 41, B. 4 according 
J which the appeal U filed in the 
one of the vendees, end 
dents are advisedly impleaded 
it is competent lot one of the vendee defendan 

to appeal in bis own are 

interests of the other gjof the appel- 

not inseparable from *“*®”J *1 enutos^^ for 
lent and the success of the PP 

the benefit of the aP^’i* j\29. 28 Had 132 

vendees-respondents. 80 ua . jgjs 

and 30 Mad 470. j 0 762. 

All 716 and 1984 Pat 524. C 

"""ZkafUrksad Ullah Khan. Mnham- 
mad Amin and Muhammad Asian Khan 

Ee,Pona..ts. 
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Judgment.— This appeal arises out of 
a suit for pre-emption. The trial Court 
decreed the suit on payment by the 
plaintiff of a sum of Es. 1,100 which the 
Court found to be the market value of 
the pre-empted land. One of the vendees 
went op in appeal and the lower appel- 
late Court allowed the appeal and dis- 
missed the plaintiff's suit and further 
went on to hold that tbe market price 
of the land was Es. 9,600. The plaintiff 
has come up to this Court in second 
appeal. 

Sardara, defendant 1, (vendor) bad a 
dispute over certain land with Khanu 
and others. Tbe area of that land was 
about 42 kanals. Sardara had no funds 
and was not, therefore, in a position to 
6ght the case successfully against Kbanu 
and others. Sardara approached defen- 
dants 2 to 5, ^aulu and Dhala, sons of 
Lakhan, Gbulam and Nathu (vendees) 
and asked them to ffnance the suit which 
he intended to bring. They promised to 
help him and afterwards spent money on 
his behalf and obtained copies of the 
important documents which helped Sar- 
dara in bis litigation. While the litiga- 
tion was in progress Sardara and defen- 
dants 2 to 6 (vendees) entered into an 
agreemenb, Ex. D-l, dated 4th March 
1932, which was duly registered. In this 
agreement Sardara recited how defen- 
dants 2 to^ 6 ha^ been prosecuting the 
case for him by paying counsel’s fee, 
defraying the expenses of court-fees and 
summoning witnesses, and that a sum in 
the region of Es. 400 and Es. 500 had 
already been spent by them up to tbe 
date of the agreement. It was also poin- 
ted out that further expenses were likely 
to be incurred in the shape of payment 
of extra oourt.feoi which the oxecutent 
would be unable to pay, and that the 
case was likely to go up to the High 
Court m appeal. It was stipulated that 
ID the event of success defendants 2 to 6 
would be entitled to one-fourth of tbe 
land in suit and that if the suit failed 
defendants 2 to 5 shall be entitled to 
reaver the costs from the executant. 

On 9th May 1932 the suit was decreed 
m favour of Sardara. There was an 
appeal to the District Judge which was 
dismissed on Slat May 1932. Sardara 
having thus perfected his title to the 
land for which he had been litigating 
made a report to the/Patwari on 11th 
ugust 1932 in which he stated that he 
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had transferred 8 kanals of land (field 
No. 1093) to defendants 2 to 5 in equal 
shares in consideration of the money 
that they had spent in prosecuting his 
claim. 

On 15th August 1932 Sardara made a 
formal application to tbe revenue autho- 
rities Id which be mentioued that be had 
obtained possession of the land as a result 
of tbe decree dated 9th May 1932 and 
that in accordance with the agreement 
be bad given 8 kanals of land (=file 
No. 1093) to Dhala and others, defendants 
2 to 5), and in order to have mutation 
sanctioned he prayed that entries in the 
names of Dhala, Maulu, Nathu and Gbu- 
lam may be effected and that tbe state, 
ments of the parties may be recorded. 
On the same day Sardara (vendor) 
appeared before tbe revenue officer and 
stated that, according to the agreement 
dated 4th March 1932, he bad completely 
sold tbe land in favour of Dhala, Mauln, 
Ghuiam and Natbu in equal shares and 
had delivered possession. On behalf of 
the vendees Dbala made a statement to 
tbe same effect and admitted that he 
along with Maulu, Gbulam and Nathu 
had obtained possession in equal shares 
of tbe land in Kbasra No. 1093. On Isb 
February the mutation was accordingly 
effected in the names of the vendees. On 
Isb February 1933 the present suit was 
instituted by the plaintiff alleging that 
tbe transaction detailed above amounted 
to a sale and that he was entitled to pre- 
empt the land on payment of Es. 1,100 
tbe price of the land in suit, according to 
its market value at tbe time of sale. 

The main defence, with which we are 
concerned in the present appeal, was 
that the transaction relied upon by the 
pre-emptor was not a sale and therefore 
the present suit for pre-emption was not 
maintainable. It was also pleaded that 
the sale consideration was not Es. 1,100 
but Es. 9,600 as the value of the land 
had Considerably increased on account of 
Its inclusion in tbe abadi. The trial Court 
decreed tbe plaintiff’s claim on payment 
< I)hala, son of Makhan, one 

of the four vendees, went up in appeal 
and the lower appellate Court held that 
the transaction between the transferor 
and the transferees, which formed the 
basis of tbe present suit for pre-emption, 
did not amount to sale and therefore the 
plaintiff’s suit must be dismissed. He 
also held that the market price of the 
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property was Es. 9.600 and that the 
plaintiff could pre-empt only on payment 
of this sum in case the transaction relied 
upon by him turned out to be a sale. 

The plaintiff has come up to this Court 
in second appeal and I am indebted to 
the learned counsel for the parties for the 
extremely able arguments which they 
addressed to the Court. Mr. Barkat Ali, 
the learned counsel for the appellant, 
argued that the transaction relied upon 
by the plaintiff was really a sale and that 
it was not necessary that the considera- 
tion for the transfer of the land should 
have been paid in the form of cash only. 
He relied upon 54 P R 1S89 (l). This 
case arose out of a suit for pre-emption 
and the Court had to construe the provi- 
sions of S. 9, Punjab Laws Act No. 4 of 
1872. In that case Mt. Bakhto had 
entered into agreement with Sheikh 
Ibrahim that if he brought a suit on her 
behalf and succeeded in recovering cer- 
tain land, she would in consideration of 
bis services and the money expended by 
him in prosecuting the suit, transfer to 
him half the land in dispute. The suit 
was brought and was successful and Mt. 
Bakhto carried out her agreement and 
transferred half the land to Sheikh 
Ibrahim. A suit was brought to pre- 
empt this transfer. It was pleaded that 
the transaction did not amount to sale, 
but the learned Judges held that money 
actually spent by Sheikh Ibrahim on the 
suit together with the time and trouble 
spent by him which were equivalent of 
money, all constituted price as the term 
is used in S. 77, Contract Act. They 
further bold that the price need not be 
conhned to cash consideration only. They 
therefore arrived at the conclusion that 
the transaction was a sale and therefore 
liable to pre-emption. 

In 29 P R 1893 (2) it was held that 
money and some land given for a per- 
manent transfer of land amounted to a 
sale transaction within the meaning of 
S. 9, Punjab Laws Act. It was observed 
by the learned Judges that the transfer 
of land for Rs. 100 was sale and that the 
parties to the transaction by agreeing 
that the price should be Rs. 100 and a 
brass lota could not alter the true cbarac- 

1. Hajl Muhammad v. Mt. Bakhto, (1839) SI 

P R 1839. 

2 . Gal Muhammad v. Ehau Ahmed Shah, 

(1893) 29 P R 1S93. 


ter of the transaction. In 2 P R 1903 
(3) it was held that an assignment of 
immoveable property for money plus 
favours plus past services was a sale 
within the meaning of S. 9, Punjab Laws 
Act, and the learned Judges distinctly 
repelled the contention that the price 
should, in order to give rise to a right of 
pre-emption under the Punjab Laws Act, 
only be money. 

In 23 P E 1906 (4) a learned single 
Judge of the Chief Court of the Punjab 
had to deal with a case in which consi- 
deration was stated to be natural love 
and affection, past services and part pay- 
ment of the debt due by the transferors 
and a promise to pay the balance. On a 
review of authorities the learned Judge 
came to the conclusion that the transac- 
tion in suit was a sale within the terms 
of S. 9. Punjab Laws Act, though part of 
the consideration was money paid and 
to be paid by the transferee for the 
benefit of the transferor, and the addition 
of past services and natural love and 
affection all constituted the price at 
which the pre-emptor was to take the 
laud in suit. It must be noted that 
54 P R 1889 (1) had been follosved 
throughout in these cases. In this con- 
nexion it would not be out of place to 
refer to the Full Bench decision of the 
Allahabad High Court reported in 7 All 
626 (5). The learned Judges had to con- 
sider the question whether the plot of 
land in exchange can be treated as a 
price (qimat) of another plot of land 
within the terms of the pre-emption 
clause of a certain wajib.ul-arz. The 
learned Chief Justice held that the word 
*qimat' used in the context was not con- 
fined merely to money but equivalent of 
value. Mabmood, J., made the following 


)bservation8: 

We observe with respectful coasideration 
hat the word ‘qimat* which is of Arabic 
oust be interpreted in the sense given to it by 
ho Mabomodan law, and that >3 undoobte y 
lot the technical meaning of the English \ 
price.’ In the law of pre-emption qimat in- 
ludes not only money but other kinds of 
.roperty capable of being valued at a dohnite 

uzn of money. 

The law of pro-emption was intro- 
luced i n India by the Mabomedans and 

3 . Kishen Singh ^ 

4. AU^BS'v.^Sobha Singh. (1906) 23 P R 

5 N^am^t aIi v.\?JB!bi. (1830) 7 .111 626 
■ =1885 A W N 183 (F B). 
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techDical espressioos used in books of 
MahoDieddQ law on the subject have in 
one form or other been incorporated in 
the law of pre-emption in this country 
whether that law is codified or not* 
Therefore the ioterpretation put upon 
the word *qimat’ or 'price* in the Allaha- 
bad Full Bench case noted above, has a 
direct bearing upon the question raised 
in the present case. Baliance was placed 
by the Courts below upon 1930 Lah 141 
(6). This was a second appeal and the 
Courts below had arrived at a hodiog 
that the coQsideratioa for the transfer of 
the holding consisted mainly of past 
services. The atteatioa of the learned 
Judge was invited to 54 P R 1889 (1) by 
tbs counsel for the appellant. 

The learned Judge observed that the 
case seemed to be in favour of the appel- 
lant but did not appear to have been 
followed in any subsequent decisions. In 
the end the learned Judge recorded the 
finding that the real consideration for 
the sale was services rendered and it was 
■aob disputed before him that a transac. 
tion cannot be considered to be a sale for 
the purpose of the Pre-emption Act, un- 
less the consideration consisted mainly, 
if nob wholly, of cash. It is to be re. 
fretted that the attention of the learned 
Judge was not drawn to the oases in 
which 54 P R 1889 (l) was consistently 
followed in the Chief Court. Even as it 
is, the decision supports the contention 
of the appellant inasmuch as in the pre. 
sent case part of consideration in the 
agreement Ex. D/1 ie epecified ae a sub- 
stantial sum in the neighbourhood of 
Rs. 400 or Es, 500. Two Oudh oases have 
been cited before me by counsel for the 
respondents’ namely. 92 I 0 757 (7) and 
93 I 0 114 (8). In these cases the 
Jearned Judges naturally felt themselves 
•constrained to interpret the provisions 
of S. 54, T. P.'Act. They held that: 

It is necessary for a transaction to amount to 
A sale that Ihoro should be a price paid or pro- 
raised or part-paid and part-promised, which 
meaqs that the price must be stated or as- 
-certained at the time of the deed. 

As the price could not be ascertained 
because part of the consideration of the 
transfer consisted of costs of litigation , 

6. All Akbar Shah v. Ghogat Shah, 1980 Lah 

111=120 1 0 683=91 P L R 888. 

7. Phot Singh v. Shoo Satan Sieeh, 1926 

Oudh 198=92 I C 757=3 0 W N 188 

e. Rachoba Ram v. Paltan, 1926 Oudh 866= 

98 I 0 111. 


it was held that the price was nob as. 
certainable at the date of the exchange. 
On this line of reasoning the pre-emption 
suits failed. We in the Punjab ate not 
trammelled with the strict language of 

S. 54, T. P. Act, where sale is defined. 
Of course for a transfer of the land in 
the Punjab or elsewhere there must be a 
price or consideration and in the present 
case we have a number of cases decided 
by the Chief Court of the Punjab where 
the word ‘price’ has been interpreted in 
a liberal and generous manner and not 
according to the cast iron frame of S. 54, 

T. P. Act, which does not apply to the 
Punjab. Furthermore, in my humble 
judgment, it is desirable that the case, 
law of the Punjab, especially if it has the 
merit of uniformity and is otherwise 
based upon sound legal principles, should, 
as far as possible, be followed so that the 
Courts below as well as the litigants 
might know exactly what is the settled 
law on a particular subject in the Pro. 
vince. I am therefore of opinion, having- 
regard to the nature of the transaction, 
the transfer in favour of the vendees was 
a sale and the consideration was the 
money which the vendees bad already 
spent and the time and trouble which 
they had expended and were going to' 
devote for the benefit of the vendor in^ 
order to bring the litigation which he had* 
launched to a successful termination. 

Mr. Barkat Ali challenged the finding 
of the lower appellate Court as regards 
the price. His argument was that on 
lltb April 1933 the Pleader for the 
defendants vendees had made a statement 
before the Court that the land in dispute 
was at the time of making the statement 
worth Rs. 5,000 or Rs. 7,000, but when 
the agreement (Ex. D/l) was executed, 
price of the land was hardly 
Es. 1,000: though now that the land has 
been included in the abadi, the prices 
have increased. On 16th June 1933, 
the plaintiff himself stated that the 
land in suit was worth Es. 60 per 
maria, and that this was its market 
price. Dhala, vendor, also stated that 
^e price of the land is not less than 
Rs. 10,000. The lower appellate Court 
considered these admissions and discard- 
ing them as mutually destructive relied 
upon Exs. D. W. 4.1 and 2 and D. W, 4.7 
which were copies of sale.deeds of * the 
land adjacent to the land in suit. Five 
of these sale.deeds were completed on 
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evidence. The learned counsel for th& 
Es 9 600 Tn^h . appellant relied upon G Bang 29 9) 

noiM fhnf 1 “^y be ol All 63 (lO). 1934 Pat 524 (ll) and 44 

noted that the registered agreement, as I C 762 ( 12 ). With the exception of the 

4th March last case, all the other cases deal with 

1932 and the report made by Sardara to the provisions of 0. 41, E. 33, Civil P C 

A and therefore have no application so’ 

Ar^d what IS even more important, accor. as the present case is concerned. In 
ding to para. 1 of the plaint the^ sale 44 I C 762 (l2) which was a case under 
took place on 11th Augus 1930. Lnder 0. 41. E. 4. Civil P. C.. it was laid down 
these circumstances, 1 think the lower that : 

• •A In a case in which one only of several defen* 

pinning down the defendant to the State- dants appeals, the result of the appeal will 
ment of his pleader made on 11th April ‘^nure to the benefit of the other defendants 

1933 but adopted the right course ofascer- if e^ests of the other defendants are 

: All* / i .1 inseparable from the interests cf the defendant 

taming the price upon the basis of the appellant. 

admission of the plaintiff himself dated Although this expression of opinion, as 
Ibth June 1933 coupled with the samples it stands, is entitled to respect, it may 
provided by the sale transactions em- be pointed out that in spite of the fact 
bodied in Exs. D, W. 4-1 and 2 and that there is a considerable body of caae- 
D. >\ , 4-7. I therefore take it that law on the subject, no cases are mentioned 
Es. 9,600 was the price of the land, and in the judgment of the learned Judges, 
this being a finding of fact based upon Furthermore, the language of 0. 41, E. 4 
evidence is binding upon this Court in does not suggest the restriction which 
second appeal. the learned Judges have sought to in- 

A contention was raised by the learned troduce by the qualifying words "if the 
counsel for the appellant that, inasmuch interests of the other defendants are 
as only one of the vendees, namely Dhala, inseparable from the interests of the 
son of Makhan, had filed the appeal to defendant appellants.” 0. 41, R. 4 is 
the lower appellate Court, and his co- clearly worded and in unambiguous Ian- 
vendees, namely Maulu, Ghulam and guage lays down that where there are 
Nathu, had not joined him but were more plaiotififs or more defendants than 
merely impleaded as defendants, the one in a suit and the decree proceeds on 
Court below should have decreed the any ground common to all the plaintiffs 
appeal to the extent of one-fourth share or to all the defendants, any one of the 
of the appellant only and should not plaintiffs or of the defendants may appeal 
have disturbed the decree which the from the whole decree and the appellate 
plaintiff bad obtained against the other Court may reverse or vary the decree for 
three vendees in the trial Court which the benefit of all the plaintiffe or defen- 


bad not been appealed against and which dauts as the case may be. In the pre- 
had therefore become final as between sent case the pleas in defence raised by 
the plaintiff and the non-appealing vendee the vendees defendants were common to 
defendants. This contention was not all of them and, what is more important, 
raised either in the lower appellate Court the memorandum of appeal clearly men- 
or in the grounds of appeal in this Court tions 0. 41, K. 4 according to which the, 
and in second appeal it might have been appeal was filed in the name of only one 
'open to this Court not to allow the ap- of the vendees and the other vendee 
pellant to raise this highly technical defendants were advisedly impleaded as 
point for the first time. So far as the respondents. In these circumstances, it 
right of the appellant to maintain his was perfectly competent to the appellant 
suit is concerned, the matter is not of in the Court below to appeal in bis own 

any imporlanoo now because I accepted 'g, chok.lingam Chatty rSiai 4.W, w/j 
the contention of the appellant. But as p q 252=107 I C 237—6 Kang 29—55 i a i 
regards the question of consideration, the (PO). in in ir 

question is of importance and I therefore 10. Rukia v. Mewa go 

allowed the counsel for both parties to BfiTpfafad S^in^h vTMoban Mandal. 1934 
argue the point, especially as it was a ' p^j 524 = 160 1 0 784. 
pure question of law apparent on the face 12 , Manendra Koer v. Sat Narain Lai, 1917 Pat 
of the record and did nob depend upon 152=44 I C 7C2=3 Pat L J 16C. 
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name and the success of the appeal 
naturally enured for the benefit of the 
appellant as ^ell as bis co.rendees 
respondents. 

In this view I am supported by a very 
respectable body of judicial opinion to be 
found in 30 Cal 429 (J3), 28 Mad 122(14) 
and 30 Mad 470 (l5). In the last men. 
tioned case referring to the analogous 
S. 544, old Civil F. C., the learned Judges 
observed that the decision appealed 
against should have proceeded on any 
ground common to all and that there was 
nothing in the section to warrant the 
importation of any qualification. I there- 
fore overrule the contention of the learned 
counsel for the appellant on this point. 
The result therefore is that the plaintiffs’ 
appeal is allowed on condition that the 
plaintiff appellant shall pay the sum of 
Bs. 9,600 in ‘the Court of the learned 
District Judge within a period of two 
months in default whereof the suit shall 
stand dismissed with costs. The appel- 
lant shall bear his costs throughout, in 
case the price is paid and the appeal 
succeeds. 

R.m./r.k. Appeal allowed. 

13. Ram Kamal Shaha v. Abmad AH, (1903) 80 
Gal 4^9. 

14. Annamalay Chettiar v. PUchu Ayvar. (1905) 
28 Wad 122=15 XI L J 28. 

“■ L i U9”“ir' 
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Tek Chand akd Dalip Singh, JJ. 
Lal Chand and of/iers— Appellants. 

V. 

Megha Ham and others — Bespondeoti 

First Appeal No. 2262 of 1934. Docid 
ed on 13th December 1935, from decre 

n/ Fakpattar 

D/. 2 » th August 1934. 

19 Para 16 u made applicable and no appet 
lar» PMied on award unde 

.w.rT" " “ “ •' 

IS aPpHcable to proceeding 

under para. 17 so that where following on a 

deli 

7,/™ Judgment and passes decree, no appea 

f decree lies except In so far as Ih 

iSnVo the award: 26 F J 

1902 (P 0); 9 p JJ 1913 1914 

(P617 0 2;PC18 01 

J. Aggarwal and S. L. Puri— to 

APpellaDtfl. 

Achhru Sdm and Inder Dev — for Res 

Posdents. 


Dalip Singh, J.— A preliminary objec- 
tioD has beeo taken in this appeal that 
no appeal lies. The facts are that s.n 
agreement to refer to arbitration was 
filed in Court under para. 17| Scb. 2, 
Civil P. C., and the Court proceeded to 
refer the case to arbitrators who gave 
their award on 29th June 1934. Ten 
days were allowed for the parties to file 
objections to the award. No such ob- 
jections were put in within the time 
fixed. Thereafter on 27tli August the 
Court proceeded to judgment and passed 
a decree in accordance with the award. 
This judgment is printed at p. 21 of the 
paper-book and the decretal form at 
p. 23 of the paper-book. Four persons^ 
Lal Chand, Jesa Bam, Hira Ram and 
Fokbar Das, against whom certain sums 
had been decreed for payment, have 
appealed to this Court. The short ques- 
tion is whether on a decree following an 
award arrived at under para. 17, Scb. 2, 
an appeal lies from it except in so far as 
the decree is at variance with the award. 
It is clear that in the case of a pending 
suit no such appeal would lie under the 
terms of para. 16 of the same schedule. It 
is equally clear that in the case of an 
award without the inlervention of a 
Court DO appeal would lie under the 
terms of para. 21 of the same 8chodul6» 
and under para. 19 all the foregoing pro* 
visions^ i, e., all the provisions from 
paras. 1 to 16, are made applicable to 
proceedings under para. 17 so far as they 
are consistent with any agreement filed 
under that paragraph. The learned 
Counsel for the appellant contends that 
para. 16 is not so made applicable. For 
this proposition be has no authority, and 
the rolings, 9 P R 1913 (l) and 28 P B 
1914(2), are directly against him. 


He has relied on 117 P R 1916 (3). but 
that was a case where there was no 
decree following the award the learned 
District Judge having set aside the award 
altogether. That case, therefore, is of no 
help to the appellant. The principle is 
really laid down in the Privy Council 
rnlmg reported as 25 P R 1902 (4). I 

(1913) 9 P R 

Ayio— lo 1 0 996. 

9. Walt Mubamnaad v. Babawal 'Baksh 1914 
,^,^1^5=21 1 0 925=28P R 1914=14 P L R 

^wl4. 

;• I". 

a6 "ps ,P 0““'“““"'“ l‘»“) 
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would, therefore uphold the preliminary 
objection that uo appeal lies. The nest 
contention of the learned Counsel was that 
an appeal would lie even if para. 16 ap. 
plies because no time was given to file 
objections to the award. The award was 
Sled on 29tb June 1931, and ten days’ 
time, as stated above, was allowed to the 
parties. On 6th July it would seem that 
the records of the case were sent for by 
the High Court, but it is obvious that 
the presence or absence of the record 
could have no bearing on the omission to 
file any objections to the award, for such 
objections could only relate to the con- 
duct of the arbitrators on which no light 
would be thrown by the record of the 
Court. There is therefore no force in 
this objection also. It is also clear that 
there is no ground for revision which was 
the last plea urged by the learned Counsel 
for the appellants. I would therefore up- 
bold the preliminary objection and dis- 
miss the appeal with costs. 

Tek Chand, J. — I agree. 

V.B./R.K. Appeal dismissed. 
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Bhide, J. 

Zluhammad Sadiq and another — Peti- 
tioners. 

V. 

lit. Sami.nl. Xissa and others — Res- 
pondents. 

Civil Revn. No. 328 of 1931, Decided 
on 9tb December 1935, from order of 
Senior Sub.Judge, Delhi, D/- 8tb April 
19.34, 

(a) Civil P. C. (1908). S. 1 15-Proceedingt 
«bated-*-Order gf restoration and order 
refusing to grant review of same constitute 
"case* within S. 115. 

The order oC restoratioOv as well as the order 
refusing to grant review of the same relating to 
an application for restoration of the proceed** 
logs dismissed in default, constitute a 'case* 
within the meaning of S. 115: 1926 Lah 379, 
Foil [P 619 0 1] 

(b) Abatemertt — Revival of proceedings — 
Partition decree— Appeal by iJ— Pending 
Appeal, application by R for demarcation^^ 
objecting and filing application — Both R and 
S absent on dale of arguments— R'sapplica* 
tion dismissed for defaull'^R died and appeal 
abated— S applying for revival of proceedings 
'—Court held had no jurisdiction to revive 
proceedings. 

There was a final decree for partition, from 
which an appeal was preferred by one 22. 
During pendency of this appeal B applied for 
demarcation: and a commissioner was appointed 
for the purposes. S also made a similar applica' 
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tion and raised objections. A report was made 
by the Commissioner and after recording evi- 
aence a date was fixed for arguments. ^Both 
parties being absent application by iJ was dis- 
missed for defanlt. In the meanwhile R died 
and the appeal also was held to have abated as 
a result. S applied for revival of above pro- 
ceedings: 

Beld'. that the Court had no jurisdiction to 
revive these proceedings in the circumstances of 
the case. S's application, which was sought to 
be revived, was only in the nature of objections 
to proceedings taken on the application of R. 
When the latter was dismissed for defanlt 
there was no foundation left for these objec- 
tions. tPC19Cl] 

Bhaguat Dayal — for Petitioners. 

II. G. 2dahajan and Shamair Chand^ 
for Respoudeots. 

Order. — The material facts bearing 
on this petition for revision are as 
follows: There was a final decree for 
partition of certain properties, from 
which an appeal was preferred to this 
Court by one Rahim Bakhsh alias Abdul 
Wahab. During the pendency of this 
appeal, an application was made to this 
Court by the appellant praying that an 
injunction may be issued to the respon- 
dents restraioing them from making 
alienations or building on the portions 
allotted to the different co-sharers, as 
any such action might result in irrepar- 
able loss to the appellant. The prayer 
was granted in certain respects and it 
was directed inter alia that if the parties 
wanted to make any new buildings or 
alter the existing building, this should 
be done only with the permission of the 
trial Court and subject to such conditions 
as might be imposed by it (vide order of 
this Court dated 3rd February 1927). 
Rahim Bakhsh applied on 27th July 1931 
for demarcation of certain properties 
with a view to building thereon and a 
Commissioner was appointed for the pur- 
pose. Mt. Sami-ul-Nisa who had also 
made a similar applicatiou raised 
tions and put in several applications bu 
no orders were passed thereon. " 
was made by the Commissioner an a er 
recording evidence a date ° 

arguments. But both 
sent tho application of the 
Bakhsh was dismissed in default and the 
proceedings were consign^ to the record 

room on Htb March 
that Rahim Bakhsh had 
meantime and the appeal in ® ® 

Court was also held to have abated as 

a result. 
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00 ISfch April 1933, Mb. Sami-uI.Nisa 
applied for revival of the above proceed, 
logs. The preseob petitioDers objected 
to the revival of these proceediogs, as 
Mt. Sami-uUNisa’s objections could not 
be heard when the original application 
of Babim Bakbsh in connection ^ith 
which the objections had been raised 
had been dismissed and even the appeal 
which gave rieo to these proceedings bad 
abated. The objection was overruled 
and the proceedings were restored to the 
die on 8th November 1933. An applica- 
tion for a review of this order was dis- 
missed on 8th April 1934. A preliminary 
objection was raised that the petitioners 
had only applied for revision of the order 
dated 8bh April 1934, and that this order 
being interlocutory, the petition was not 
maintainable. I do not think there is 
any force in this contention. A reference 
to the grounds for revision shows that 
both orders were sought to be attacked, 
viz., the order of restoration, dated 8bh 
.November 1933. as well as the order 
refusing to grant a review of the same; 
and Copies of both these orders were 
attached to the petition for revision. 
These orders relate to an application for 
restoration of proceedings dismissed in 
default and appear to me to constitute a 
case within the meaning of S. 115, Civil 
P. 0.: 7 Lah 161 (l). 

On merits, I do not see how the lower 
Oourt can be held to have had any juris, 
diction to revive these proceedings in 
the oircumsbances of the ease. Mb. Sami. 
ui-Nisa s application, which is sought to 
be revived by her was only in the nature 
of objections to proceedings taken on the 
application of Rahim Bakhsh. When 
the latter was dismissed in default, there 
was no foundation left for these objeo. 
tions. The learned counsel for the res- 
pondents urged that the petitioners had 
made some encroachments on the proper- 
ties in question during these proceedings; 
but if they have done it, it is not in oon- 
sequence of any action of the Court. For 
admittedly no order was passed by the 
i^ourb on the points at issue. If the 
petitioners have made any unlawful 
encroachment, the respondent can seek 
her remedy in Court. The petitioners' 
counsels contention that the learned 
subordinate Judge bad no iurisdiotion at 
aii to go on with these pr oosedings after 

1 0 124=7 Lab 161=27 P L R 321. ® 


the abatemeofc of the appeal also appears 
to me to be correct. The order of the 
High Court, dated 3rd February 1927, in 
pursuance of which the Court was act- 
ing, was intended to operate only during 
the pendency of the appeal. I accept 
the petition with costs and set aside the 
orders of the learned Sobordioate Judge, 
dated 8th November 1933, and 8th April 
1934, referred to above. 

v.B.B./r.K. Petition accepted. 
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Young. C, J. and Jai Lal, J. 

Secy, of State — Petitioner. 

V, 

Ch.Jamalud-Din and offers— Opposite 
Parties. 

Civil Revo. No. 5G0 of 1935, Decided 
on 31$t January 1936, from order of Sub- 
Judge, Second Class. Lahore, D/. 29th 
July 1935. 

Reviiion'^Competency— Suit by ratepayer 
against Municipal Committee for injunction 
restraining defendant from paying salary of 
officer of committee on ground of bis ap- 
pointment being ultra vires, by reason of his 
term of office having been illegally extended 
by Ministry for Local SeIf*Government 
Secretary of State for India applying to be 
impleaded at party— 'Application rejected by 
trial Court— Order held to be improper and 
open to revision— Secretary of State held to 
be proper party, being directly affected by 
result of suit. 

Where a Court does not apply ita mind to 
the roal dispute in the case and wanders into 
discussion of extraneous matters and disallows 
an application by a person who is directly 
affeotod by tho result of the suit, lo be im- 
pleaded as defendant, and, directs him to seek 
his remedy by separate suit and thus (ails to 
apply the well- recognized rule that one object 
of impleading parties is to avoid multiplicity 
of suits, its order cannot bo sostalood and is 
open to revision. [p q 2 i q 1 ] 

OerCain persons claiming to bs tho rate* 
payors of a Municipality instituted a suit 
against the Sooretaty of Municipal Committee 
tor a perpotual injunction against the defeu- 
daot restraining him from paying a certaiii 
sum as pay and allowance to an ereoutke offi* 
cot of the committee on the ground that he 
was ,oot a legally appointed servant of tho 
Munieipality, bis term of office, having been 
c ®»tended by the Ministry lor Local 

^If Government. The Secretary of State for 
india applied to bo impleactod as a defendant 
in tho suit contending that ho was directly 
auected by the result of the suit, as the object 
of the plaintiff was to have the orders of tho 
Government sot aside by ehalleugiog their 
validity. The Court refused the application of 
the Seorotary of State for India to be implead* 

. decreed the suit on confession 

of judgment by the Municipal Oommtttee, It 
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appeared that the suit was a collusive suit to 
cet round the orders of the Government tv 
improper means : 

Held: that the order of the Court refusing 
to implead the Secretary of State for India 
could not be sustained. The Local Government 
and, therefore, the Seccetarv of State, was 
directly affected by the result of the suit as it 
was the legality of the action of the Govern- 
ment in appointing and renewing the appoint- 
ment of the ofScer that was the real matter in 
controversy in the suit and was a proper partv 
to the suit. (p C21 C 1*] 

Ham Lai — for Petitioner. 

S. C. Chatterji for Municipal Commit, 
tec, Lahore — for Opposite Parties. 

Order. — This is a petition for revision 
by the Secretary of State for India in 
Council against an order of Mr. Maqbul 
Ahmad. Sub.Judge, Second Class, Lahore. 
It arises under the follotving circum. 
stances : 

Cb. Jamalud-Din and two others 
claiming to be ratepayers of Lahore in- 


1936 


cutive Officer) Act 1931 and that the 
term of R. B. L. Shankar Das had also 
been renewed by the Government in 
exercise of its authority under the same 
Act. It was alleged that the real object 
of the plaintiffs was to have the orders 
passed by the Government set aside by 
challenging their validity and therefore 
the Secretary of State for India in 
Council was directly affect^ by the re- 
suit of the suit. This application was 
resisted by the plaintiHs. In the mean, 
time the Municipal Committee had decid. 
ed to confess judgment in the suit and 
an application to that effect was made 
by Mr. S. C. Chatterji, counsel for the 
Municipal Committee, to the Sub-Judge, 
which is as follows; 

Sir.— The undersigned begs to submit that 
be has received the following instructions from 
the Municipal Committee, Lahore, through its 
Secretary, Agha Muhammad Safdar, B. A., 
LLB,: 


stituted a suit against the Secretary, 
Municipal Committee, Lahore, in the 
Court of the Sub.Judge, Second Class, 
Lahore, for a perpetual injunction against 
the defendant restraining him from pay- 
ing Bs. 1,200 per mensem as pay and 
Bs. 100 per mensem as conveyance al- 
lowance to B. B. Lala Shankar Das, Exe- 
cutive Officer of the Committee, after 
8tb July 1935, on the ground that be was 
not a legally appointed servant of the 
Municipal Committee of Lahore. It was 
alleged that B. B. L. Shankar Das bad 
originally been appointed by the Muni- 
cipal Committee as Esecuive Officer for 
three years, but bis term bad been iU 
legally extended by the Ministry for 
Local Self-Government, Punjab. This 
action of tbo Punjab Government was 
described to be ultra vires and calculated 
to cause grave loss to public interest. It 
was further alleged that the Municipal 
Committee was under the influence of 
the Minister for Local Self-Government, 
Punjab, and, therefore, ” has not taken 
any action on the demand made by the 
plaintiffs to treat the extension of the 
term of the Executive Officer as void 
and illegal.” 

The Secretary of State for India in 
Council made an application to be im- 
pleaded as a defendant in the suit alleg- 
ing that the original appointment of the 
Executive Officer bad been made by the 
Ministry for Local Self-Government in 
the Punjab by virtue of powers vested in 
it under the Punjab Municipal (Exe- 


Please oote that the Committee in its meet- 
iog held to-day have decided that the case 
should not be defended, that Legal Adviser 
should confess the judgment, and that the 
parties should bear their own costs, and in 
accordance therewith the undersigned on behalf 
of the defendant confesses judgment in the case 
but prays that the parties should be loft to bear 
their own costs. 

On 29th July 1935 the Sobordinate 
Judge refused the application of the 
Secretary of State for India in Council to 
be impleaded as a party to the suit and 
decreed it on confession of judgment 
leaving the parties to bear their own 
costs. It is from this judgment of the 
Subordinate Judge that this petition for 
revision has been presented in this Court. 
The plaintiff-respondents have not ap- 
peared before us though notices of this 
petition have been served upon them, but 
the Municipal Committee has appeared 
through Mr. S. C. Chatterji, who, how- 
ever, has stated that he is merely 
ing the proceedings on behalf of the 
Municipal Committee. The 8° 

which the Secretary of State for India m 
Council applied to be impleaded ^ 
fendant and which are not denied 
us are mentioned in tbeapplioe^ionw ic 
was made to the Subordinate Judge an 
also in the petition for revision presented 
in this Court. An examination of these 
two documents leaves no doubt tha 
contention of the learned Government 
Advocate is correct that the plaintiffs are 
really attacking and challenging the orders 
of the Local Government in the guise of 


i 
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a suifc for iojunctloQ against the Munici- 
pal Committee, and that, if the Secretary, 
acted under the orders of the Municipal 
Committee in confessing judgment, the 
Committee or some of its members who 
do not like the appointment of an Execu- 
tive Officer are in collusion with the 
plaintiffs and have therefore confessed 
judgment in this suit. In its present form 
therefore the suit seems to be collusive 
and an abuse of the process of the Court. 
[In any case there can be no manner of 
doubt that the Local Government and 
therefore the Secretary of State for India 
in Council is vitally interested in and 
affected by the result of this suit. The 
Municipal Committee as appears from 
[the attitude adopted by it in this suit has 
'been impleaded as a bogus party and 
indications are that it ie, or at least some 
of its members are, behind this suit and 
the real plaintiffs in this case. They have 
made a reprehensible attempt, and unfor- 
tunately a successful one in this case, to 
use the Subordinate Judge to get round 
the orders of the Government by impro- 
per means. 

It is the legality of the action of the 
Government in appointing and renewing 
the appointment of Bai Bahadur Lala 
Shankar Das as Executive officer that is the 
real matter in controversy in the suit. It 
is therefore with surprise that we notice 
that the Subord inate Judge has declined to 
implead the Secretary of State for India in 
'Council as a defendant on an application 
.having been made by the Government 
:Pleader to that effect. As it is the learned 
Subordinate Judga has rsfused to apply his 
mind to the real dispute in.the oaseandbas 
wandered into a discussion of extraneous 
imatters. In leaving the petitioner to 
;8eek his remedy by a separate suit he has 
[failed to apply to this case the well re 
cognised rule that one object of implead- 
mg parties is to avoid multiplicity of 
suits. We therefore accept this petition 
set aside the decree of the Subordinate 
Judge and remand the case to the Senior 
Subordinate Judge of Lahore for disposal 
fts m our opinion the attitude of the 
Subordinate Judge as disclosed by his pro- 
ceedingB necessitates the transfer of the 
case to another Judge. The Senior Sub- 
ordinate Judge shall implead the Seore- 
tary of State for India in Council as a 
defendant and then shall proceed with 
the trial of the suit in accordance with 
law. In our opinion the plaintiff-respon- 


dents must bear the costs of the Secretary 
of State for India in Council heretofore 
incurred both in 'this Court and in the 
Court of the Subordinate Judge. The 
Municipal Committee shall bear its owu 
costs of these proceedings. 

R.M.,^R.K. Petition allowed. 
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Addison and Sale, JJ. 
Saji Ali Jan — Petitioner. 

V. 


Commissioner of Income-tax, Punjab — 
Respondent. 

Civil Miso. Petn. No. 665 of 1932, De- 
cided on 27th June 1934. 

(a) Income-tax Act (1922). S. 66— Income- 
tax Officer is sole arbitrator on question of 
possibility of deducting income, profits and 
gains from method of accounting employed 
by assessees— Correctness is question of fact 
which cannot be challenged by application 
under S. 66. 


The Income-tax Officer is the sole arbitrator 
on the question of the possibility of dedneting 
the income, profits and gains of the assassee 
from the method of accounting employed by 
him. The correctness of the opinion of the 
officer under these circumstances is a question 
of fact which cannot be challenged by means 
of an application under S. 66 of tho Act: 1926 
Lah 446, Foil. [p §22 0 1, 2] 

(b) Income-tax Act— Interpretation — As- 
sessment can be attacked only in manner 
prescribed by Act. 

The Income-tax Act is a special enactment 
which gives the authorities specific powers for 
purposes of assessment and these powers can 
only be attacked tn the manner proscribed bv 
Act. [p 523 0 4 

(c) Income-tax Act (1922), S. 30— Order 
under secliont not mentioned in S. 30 ere 
not eppealeble and are final. 

potion 30 provides for appeals against cer- 
tain specific orders and it necessarily follows 
that orders passed nndet seotlons which are 
not mentioned In S. 30, are not appealable and 
are therefore final m the sense that they can- 
not be re-opened at any subsequent stage. 

[P 693 011 

j Act (1922). Ss. 30, 26-A 

ml.* "r- of refusal to 

regist« firm under S. 26-A -Order is final 

and Commissioner cannot refer to High 

Court under S. 66. * 

’^**3 amended In No- 
vember 1933, it Is not open to the Oommissionor 
W refer to the High Court under S. 66 a ques- 
tion arming out of a refusal to register a firm 
under S. 26-A because the order is at that 
« ^poalable under S. 30, and tbeiefore 

final: 1931 Oal G82; 1932 Oal 409 and 4 1 1* 0 178 
iHiftnp.; 1930 Stnd 301. Not Foil. [P 623 o 1] 

Kishen Dayal and Shuja-ud.Din^tot 
Fdti6ioQere 

J . N. Aggartoal-^io-c Respondeal!. 
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Sale, J — This is an application by 
Haji AH Jan against the refusal of the 
Income-tax Commissioner to state a case 
for reference to this Court under S. 66 
Income-tax Act. In the course of pro- 
ceedings relating to the assessment of the 
petitioner for the year 1931-32, he ap- 
plied to the Income-tax Officer to be 
treated as a registered firm under S.26.A 
Income-tax Act. The Income-tax Officer 
rejected this application and on 15th 
October 1931, the .Assistant Commis- 
sioner declined to entertain an appeal 
against this order on the ground that no 
appeal lay under S. 30 of the Act. The 
assessment was made by the Income-tax 
Officer acting under the proviso to S. 13 
of the Act. The accounts produced by 
the assessee contained his trading account 
for two years, i. e., from 1st .\pril 1929 
to 31st March 1931; but no profit and 
loss account was prepared for the pro- 
vious twelve months, 1st of April 1930 to 
31st March 1931 on which by law the 
assessment had to be based. The ac- 
counts produced disclosed a net profit of 
Es. 39,280 for two years; and as there 
was no evidence to show that out of this 
total profit half the sum was earned in 
each year the Income-tax Officer acting 
under the proviso to S. 13 computed the 
difference between Bs. 39,230 and Bupees 
14,490 (as assessed in 1930-31) as the 
income for the year under review. 

Lala Kishan Dayal has urged that two 
questions of law arise from these facts 
on which the Commissioner should be 
required to make a reference. The first 
point, is that the Income-tax Officer was 
not justified in taking more than one 
year's profit into account in the assess- 
ment for the year under review. This 
point arises out of the method adopted 
by the Income-tax Officer of computing 
the profits for one year. As stated by 
the Commissioner, the Income-tax Officer 
was compelled to act under the proviso 
to S. 13 of the Act, because the profits 
could not be properly ascertained from 
the trading account produced by the 
Commissioner which covered the period 
of two years. There was thus undoubted- 
ly material for the exercise of the In- 
come-tax Officer’s discretion. As held by 
a Bench of this Court in 2 I T C 180 {!) 
!the Inc ome-tax Officer is the sole arbi. 

1. Gokal Chand Jagannath v. Commissioner 
o£ Income-tax, Punjab, 1926 Lah 446=94 
I C 128=2 IT 0180. 


trator on the question of the possibility 

of deducting theiDcome,profibsand gains 

of the assessee from the method of ac- 
counting employed by him. The correct, 
ness of the opinion of the officer under 
these circumstances is a question of fact 
which cannot be challenged by means of 
an application under S. 66 of the Act. 

The second point urged is the question 
in the circumstances of this case the 
petitioner should be declared a registered 
firm under S. 26- A of the Act. The 
Assistant Commissioner refused to en- 
tertain the appeal against an order re- 
fusing registration, as no such appeal is 
provided for by S. 30 of the Act. It is 
true that the law has been altered by an 
amendment of the section made in No- 
vember 1933; but we have held in other 
similar references under S. 66 Income- 
tax Act, that according to S. 30, as it 
stood before the amendment -in Novem- 
ber 1933, no appeal lay against an order 
refusing registration under S. 26-A of the 
Act and no reference is therefore main- 
tainable to this Court arising out of the 
rejection by the Income-tax authority of 
an application to register under S. 26-A. 

Mr. Eishan Dayal has in this connec- 
tion invited our attention to 1930 Sind 
301 (2) and has urged on the authority 
of this ruling that a question of law is 
involved. He has also referred to 58 Cal 
1005 (3), 1933 Cal 409 (4) and 4 I T 0 
178 (5). In these latter cases the In- 
come-tax Commissioner appears to have 
referred suo motu to the High Court, 
the question arising out of the refusal of 
the Income-tax authorities to accept an 
application for registration under S. 26-A. 
The question of the maiutaioabiliky of 
anch a reference under S. 66 of the Act 
was not considered in these cases and 
accordingly no argument in favour of the 
maintainability of such a reference can 
be based on these authorities. If w'S- 
however, held in 1930 Sind 301 (-J ® 

a Question of Isw does arise out o a re* 
fusal of the Assistant Commissioner to 
accept an application for 
The learned Judicial Commissioner ob* 

sTa"Tor=12l 

5. iSkabhal V. Oom^sionor of Income-tax. 

C. P.&Berar, (1929) 4 I T 0 1(8. 
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served that, io the particular case before 
him, question of law did arise out of the 
order of the Assistant Commissioner as 
his assessment was on the assumption 
that the assessee firm was an unregis* 
tered firm. It may be that no appeal 
was given by the Act from an order re* 

fuisng to register a firm, 
but on the analogy of appeals from decrees in 
Civil Saits there Is do reason why objection 
could not be taken to the order of refusal in the 
appeal against the assessment which was 
founded on it. 

Mr. Kidban Payal adopts a similar 
argument in this case and urges that in 
an appeal from a fioel assessment the 
Assistant Commissioner should have gone 
into the question whether the petitioner 
bad been assessed as a firm of an associa- 
tion of individuals and that bis refusal to 
do so raises a question of law on which 
the Commissioner should now be directed 
to state a case for reference to this 
Court. Incur opinion, however, the In- 
come.taz Act cannot be interpreted in 
the same way as the Civil Procedure 
Code. The Income-tax Act is a special 
jenaotment which gives the authorities 
specific powers for purposes of assess, 
men t and these powers can only be at- 
tacked in the manner prescribed by the 
Act. S. 30 provides for appeals against 
certain specific orders and it necessarily 
follows that orders passed under sections 
which are not mentioned in S. 30, are not 
appealable and are therefore final in the 
sense that they cannot be re-opened at 
any subsequent stage. We disagree with 
the proposition that an appeal against 
the final order of assessment justifies the 
Income-tax Commissioner in ro-openina 
by way of reference to us decisions relat- 
ing to the method of assessment, which 

according to the scheme of the Act, are 

final, merely because the assessment may 
be founded upon them. We adhere there, 
fore to our previously expressed view 
that under S. 30, before it was amended 
mNovember l933.it was not open to 
the Commissioner to refer to us under 
j=>. 66 a question arising out of a refusal 
ito register a firm under S. 26.A because 
the order was. at that time, nob appeal, 
able under S. 30, and therefore final. We 
dismjss the application with costs, 

K.S./b.k. Application dismissed. 
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Coldstream and Bhide, JJ. 

Committee of Management of Gurd- 
waras, Amrifjor— Objectors — -Appellants. 

V. 

Narain StJigh and others — Respon- 
dents. 

First Appeal No. 625 of 1932, Decided 
on 11th February 1936, from decree of 
Sikh Gutdwaras Tribunal, Lahore, D/- 
16th January 1932. 

(a) Punjab Sikh Gurdwarai Ael (B of 1925), 
S*. 5 and 10 — Petitioner not having any 

title or claim to property in dispute — 
List of objectors published under S. 3— Tri- 
bunal cannot examine or adjudicate on 
claims of objectors— Petitioners establishing 
lesser right than claimed — Tribunal can 
declare and define extent of right. 

If the petitioners are found to have no right, 
title or interest io the property concerned in a 
petition under S. 5orS. 10, the Tribunal has 
no authority to examine and adjudicate upon 
the claims of the objectors who support the 
claim made in the list presented and published 
by the Local Goverameot under S. 3. for the 
only claim before them for disposal under S. 14 
is that made in the petition presented under 
8. 6. But this does not mean that where a 
pelitioD«r has succeeded in establishing before 
the Tribunal a lesser right than he cl.iimod in 
the petition, the Tribunal cannot in its decree 
define the extent of that right and in so doing 
declare that the petitlonet is not subj’ect to 
control by the Gurdwara. There is nothing in 
the Sikh Guedwara Act prohibiting in such a 
case the grant of a declaration to this ofloot: 
Appeal No. 2610 of 1929, Polf.; 1933 Lah 1011 : 
1935 Lah 279 and 613, Ref. [p 625 0 1] 

(b) Sikh Gurdwara — Bangee is sort of 
boslel for pilgrims -- Without formal de- 
claration it can remain inalienable. 

A Bungs institution intended to bo reserved 
88 a hostel for pilgrims is inalienable although 
there IS no evidence of a formal dedication of it 
w religious or charitable purposes: 81 P B 1902 
Disapproved ; 1920 Lah 271, Approved. 

IP 627 0 1] 

Charan Singh and Gurcharan Singh— 
for Appellants. 

Din Dyal Khanna — for Respondents. 

Coldstream. J. — This is an appeal 
against a decree passed by the Sikh 
Gurdwaras Tribunal. 

The property in dispute is a building 
Known as the Bunga Fahlwanke in 
Amntsar. It is situated beside the marble 
pavement which surrounds the Sacred 
lank in the middle of which stands the 
Golden Temple (Sri Harmandit Sahib) a 
Notified Sikh Gurdwara and was inolud- 
^ist submitted iu accordance 
with the provisions of S. 3 of the Sikh. 
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Gurdwaras Act as a property alleged to 
belong to the Gardwara. A petition was 
presented aoder S. 5 of the Act on be- 
half ot the proprietors of two villages, 
Pahlwaoke and Drazke, in which the 
right claimed for the Golden Temple was 
denied and it was asserted that the peti. 
tioner’s predecessors whobniltthe Bunga 
several generations ago, and had rebuilt 
it three years previously, were its owners. 
The petition was opposed by the Shiro- 
mani Gurdwara Parbandhak Committee 
and the local Committee of Management 
(Committee of Management of Amritsar 
Gnrdwaras) who pleaded that the Bunga 
had been built on Temple land in Sikh 
times for the convenience of pilgrims 
visiting the Temple, to which it had 
been dedicated, and by the management 
of which it was managed and controlled. 
The local Committee subsequently in- 
formed the Tribunal that they did not 
wish to oppose the petition and the pro- 
ceedings were continued ex parte against 
that body. 

The President and one of the Members 
of the Sikh Gurdwaras Tribunal found 
that there was no evidence of dedication 
ac-d that it was not proved that the 
authorities of the Golden Temple bad 
exercised superintendence or control over 
the Bunga. The third member was of 
opinion that the petitioners were not 
the owners of the Bunga and that the 
Management of the Golden Temple had 
rights of superintendence and control 
over it. In accordance with the decision 
of the majority an order was passed de- 
claring that the Golden Temple bad no 
right of superintendence or control or 
ownership over the Bunga, that the 
Bunga was founded and was owned by 
the proprietors of Drazke and Pahlwaoke 
who possessed the rights of controlling 
and managing the Bunga and of appoint- 
ing and dismissing the Bungai (the 
manager of the Bunga) and that the 
Bunga was inalienable. 

Against this order the Local Commit- 
tee have appealed. It is argued on its 
behalf by Ur. Charan Singh that the 
order is ultra vires in so far as it de- 
clares that the management of the Golden 
Temple has no rights of superintendence 
and control over the Bunga, and that it 
is erroneous because the evidence does 
not prove the ownership ot the peti- 
tioners but proves that the Bunga is a 
•trust property dedicated to public use as 
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a hostel for pilgrims visiting the Golden 

Temple. It is also argued that the wakf 

nature of the property is recognised in 
the Tribunal's declaration that it is in- 
alienable, a declaration inconsistent with 
the declaration that it is the private pro- 
perty of the petitioners. It is not con- 
tended before us that the Bunga belongs 
to the Golden Temple or that the pro- 
prietors of Drazke and Pahlwanke have 
not the right to manage it. In support of 
bis first argument counsel relies on 
1933 Lih 1041 (1). 1935 Lah 279 (2) and 
1935 Lah 813 (3). The first of these 
judgments dealt with a petition under 
S. 5, Sikh Gurdwaras Act, in which the 
petitioners claimed, as in the present 
case, to be proprietors of a bunga which 
had been included as property of the 
Golden Temple in a list notified under 
S. 3. The petitioners were not descen- 
dants of the founders of the bunga. The 
Tribunal bad placed on the objectors the 
burden of proving that the property 
belonged to the Golden Temple and find- 
ing this onus not discharged, and that 
the petitioners were merely bungais gave 
a declaration that the Golden Temple 
had noproprietary rights in the bunga and 
that the petitioners were bungais. The oh- 
jectors appealed. In accepting the appeal 
Addison, J., (Currie, J., concurring) pointed 
out that the initial onus should have 
been placed on the petitioners in con- 
formity with the scheme of the Act and 
that the question whether the property 
was dedicated to the Golden Temple did 
not arise as this matter had been com- 
promised in a case between the descen- 
dants of the founders ot the bunga and 
the Shiromani Gurdwara Ptabandbak 
Committee and the Local Committee of 
Management. 

In the second case cited the petition 
was one under S. 10. The petitioners 
had withdrawn their petition and the 
High Court held that the tribunal had 
rightly declined to give the objeobors a 
declaration that the property belonged 
to the Gurdwara whose property it had 
been claimed to be in the hst published 


AmpUe&r V JftSat RaCtt, 19o5 UiQ 
-VsfiTo W13=16 Lah 963=33 P L R 44- 
SMhv. Oh„ E,m, 1935 L.h 813= 

LCO I 0 53S. 
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tioddr bhe provisions of S. 7 (2), the sole 
daby of the tribanal being to dispose of 
the petition before it and there being do 
power expressly given to the tribunal by 
the Act to make on the bearing of a 
petition under S. 10 a declaration that 
the property in suit belonged to Gurd-* 
ware. In the third case also the peti- 
tion was one under S. 10. Claims by 
the petitioners to certain encombered 
properties had been dismissed by the 
tribunal who bad nevertheless made a 
declaration that the Gardwara to which 
the objectors had asserted the proper* 
ties belonged had no right, title or inter* 
est in them. The High Court on appeal 
pointed out that there was no provision 
in the Sikh Gurdwaras Act for the grant 
of a declaration disallowing the claim of 
the objectors. In respect of certain 
other properties the learned Judges in 
the same judgment accepted an appeal 
by the objectors against the tribunals 
decree in favour of the petitioners. In 
so doing they themselves recorded a find* 
ing that the property belonged to the 
Gurdwara on whose behalf no petition 
was before the tribunal. 

These rulings are certainly authorities 
for the proposition that if the petitioners 

. * K 1_ o right;, tibleor mter. 

est in tho property concerned in a peti- 
tion under S. 5 (their position appears to 
be tho same whether the petition is 
presented under S. 6 or S. XO) the tribu- 
authority to examine and 
adjudicate upon the claims of the ob 
jeotors who support the claim made in 

Ju® published by 

the Local Government under S. 3, for 
the only claim before them for disposal 
under 8. 14 is that made in the petition 
presented under S. 6. But this does not 
mean that where a petitioner has sue. 
oeeded m establishing before the tribu 
nal a lesser right than he claimed in the ' 
petition, as m this case he has done, by 
showing that he has the right to manage 
the property, the tribunal cannot in its 
decree dehne the extent of that right and 
m so doing declare that the petitioner is 
not euhjeot to control by the Gurdwara 
and I can sea nothing in the Act prohi. 
|bitiQg in saoh a case the grant of a 

A® pointed 

‘*^® relied 

on by the appellants oounsel the tribo 

partially to accept a 


ease the petitioners came forward as 
owners and not as managers only, but 
1 have no doubt that it was the duty of 
the tribunal to enquire and discover if 
the petitioners had any right, title or 
interest in the Bnnga and if a right was 
found proved to give a declaration des- 
cribing it. It is relevant here to notice 
that before issnea were struck it was 
stated on the petitioners' behalf that the 
Buoga was used by the villagers of Pahl- 
wanka and Drazke who did not wish to 
alienate it and that there was a Bungai 
appointed by the villagers. I find sup- 
port for my view in a case on all fours 
with the present one, Appeal No. 2610 
of 1929, decided by Broadway and Abdul 
Qadir, JJ., on 10th June 1931 (4). There a 
Bunga, known as the Jhallianwala Bunga, 
had been claimed as property belonging 
to the Golden Temple. Nanak Singh 
petitionedtnnder S. 5, Sikh Gurdwaras 
Act, asserting his ownership of the Bunga 
which he declared had been founded by 
his anoeetors and had been in their 
possession for many generations. The 
tribunal struck three issues ; (1) Is the 
petitiouer owner of the Buoga ? (2) Has 
the Harmandir Sahib the right of 
management or control over the Bunga, 
and if the petitioner fails to prove that 
ho is the owner of the Bunga is he a 
hereditary irremovable Bungai ? Tho 
tribunal made a declaration that the 
petitioner was not the owner of tho 
Bnnga, but that he was a hereditary 
Bungai removable for a good clause and 
that the Sri Harmandir Sahib had no 
right of ownership or superintendence or 
control over the Bunga. The Shromani 
Gardwara Parbandhak Committee and 
the Comnuttee of Management of tho 
bri Harmandir Sahib appealed, the con- 

tention argued being that tho tribunal 
was wrong in declaring that the Golden 
Temple had no right of superintendence. 

The learned Judges of this Court found 
It to be proved that the object for which 
tne Bnnga was founded was to provide 
accommodation for pilgrims to the Golden 
Temple, that the villagers of Jhallian- 
waia, whose predecessors had founded 
tue Bunga, ware entitled to preferential 
treatment, but that pilgrims as a w hole 

4. Oommltteo of Hanagemeat Amritsar Qnrd- 
wataa and 8. G. P. 0. v. Nanak Slash 
Appeal No. 2610 of 1929. decided by Brof d’ 
way and Abdnl Qadlt, JJ., on 10th June 
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were accommodated and were ioteadedto 
be accommodated when accommodation 
was available. Oo these fiodiogs they 
dismissed the appeal allowiog the de- 
olaratioD to stand that the Harman- 
dir Sahib bad no right of ownership 
or of superintendence or control. I 
would for the reasons indicated above 
overrule the contention here raised 
against the declaration that the Golden 
Temple bad no right to control the man- 
agement of this Bunga. It is not so easy 
to dispose of the next argument, namely, 
that the decree is not consisting in de- 
claring Erst that the Bunga belongs to 
the proprietors of Drazke and Fahlwanke 
and secondly that it is inalienable. The 
petitioners have not appealed against the 
declaration that it is inalienable. If the 
Bunga is inalienable it can be so only be- 
cause it has been dedicated to some parti- 
cular use and tbe original proprietors had 
partly divested themselves of their rights 
in it. The petitioners cannot therefore 
be owners of the Bunga in the full legal 
sense of tbe term. That a Bunga situated 
as this building is situated is ordinarily 
an institution devoted to an object partly 
religious and partly charitable is now 
well established. The nature of such a 
Bunga was described as follows in 9 P B 
1917 (5): 

Bungas are hostels where pilgrims coming 
from various parts of India to paj a visit to tbe 
Golden Temple etaj. These hostels were 
founded by rich men* especially by tbe Rajas 
and were dedicated to the public as wakf pro^ 
perty. There was appointed in each Bunga 
a custodian called a Bungal whose duty was to 
read the Granth Sahib and arrange for tbe com* 
fort of pilgrims staying in tbe Bunga and keep 
the Bunga in proper order. 

In that case it was held that a sale of 
a Bunga and tbe right of its management 
and superintendence was a sale of a reli- 
gious office for personal gain and that tbe 
alienation was therefore invalid. This 
definition of tbe nature of a Bunga was 
accepted in 146 P B 1919 (6), which dealt 
with a case relating to Nut Mabliya 
Bunga, the right to control which had 
been the subject of litigation which came 
before the Chief Court in 81 F B 1902(7). 
That Bunga bad been founded by the 
Sardar of Bbakna whose representative at 

5. Mehr Siogh v. Socbct Siogh, 1916 Lsb 98= 

85 I 0 620=9 P R 1917. 

6. Gabl Biogh v. Burjao Siugb, 1920 Lab 271 

64 I 0 965=146 P R 1919. 

7. Kishen Biogh v. Partab Kaur, (1902) 81 P R 

1902. 


the time of the litigation was Sardarni 
Partab Kaur, the widow of a descendant 
of the founder. The Bungai of the Bunga, 
Kishen Singh, claimed to be an indepen- 
dent incumbent of the institution and 
Sardarni Partab Kaur bad sued Kishen 
Singh successfully to be given possession 
of it. Kishen Singh appealed. There was 
no evidence that the building was ever 
formally devoted to religious purposes for 
the public benefit. In the course of his 
judgment dismissing the appeal, Ander- 
son, J., remarked : 

According to Hindu law there Is a distinctioD 
between an absolute dedication ol property to 
religious uses and an imperfect trust. In the 
case of tbe iatter the nature of the property 
remains unchanged and its application at the 
discretion of the founder. Such imperfect trusts 
are common enough in the Punjab in the case 
of Serais, and Dharamsalas, and such an insti- 
tution as tbe Bunga as to which the dispute 
has now arisen may very well partake of the 
same nature. 

For tbe respondents Mr. Din Dayah 
who relies mainly on this judgment, con- 
tends that the Fahlwanke Bunga is proved 
to be an institution of tbe kind described 
in it, that is to say that it is an imper- 
fect trust, tbe property remaining that 
of the founder and its application at his 
discretion. But it is clear that this was 
not the view taken by the Division Bench 
in 146 P B 1919 (6) which decided that this 
same Nur Mabliya Bunga was a religious 
and charitable institution and as such 
could not be alienated in tbe absence of 
a custom to tbe contrary. In view of this- 
decieion the remarks of Anderson, J.< on> 
which Mr. Din Dayal relies, cannot bo 
regarded as an authoritative pronounce, 
meat regarding the nature of Bungas 
generally. Tbe definition of the nature 
of a Bunga accepted in 9 P E 1917 (6) 
and 146 P E 1919 (6) was adopted by 
Broadway and Abdul Qadir, JJ., in ap- 
peal 2610 of 1929 (4) to which reference 
has been made above and more recently 
by Addison and Currie, JJ., in 1933 Lab 

1041 (1). , . .u- . 

In the present case there is nothing to- 
show that the Fahlwanke Bunga is not a 
Bunga in the ordinary sense of the term,, 
namely, a partly religious, partly obarit- 
able institution devoted to the purposes- 
of a hostel and I think that the circum- 
stances that it is called a Bunga, that it- 
abuts on the parkarma of the Golden 
Temple, that one of the respondents oto 
witnesses bad admitted that it cannot be 
sold or mortgaged, the petitioner, vir.- 
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Siogb, himself states that the proprietors 
have DO \visb to sell or mortgage it, and 
that it basloDg been ased to accommodate 
'pilgrims Tisibing the Golden Temple jns- 
tify the tribanal's decision that it is an 
inatitotion intended to be reserved as a 
hostel for pilgrims visiting the Golden 
Temple, although there is no evidence of 
the formal dedication of it to religious or 
charitable purposes. After considering 
the evidence to which our attention has 
been drawn I do nob find that the tribu- 
nal erred in its decision that the Mana- 
gets of the Golden Temple had not the 
right of superintendence or control or 
ownership of the Bunga. For all these 
reasons, I would accept this appeal so far 
as to delete the declaration that the pe- 
titioners are owners of the Bunga, substi- 
tuting for the declaration given a decla- 
ration that the petitioners have the right 
to manage the Bunga which is a wakf 
property dedicated to the use of worship- 
pers at the Sri Harmandir Sahib, and are 
not subject to control by the managers 
of that Gurdwara. Having regard to all 
the circumstances I would leave the par. 
ties to bear their own costs throughout. 
BhidOj J,— I agrdd. 

B.D./k.K. Order accordingly. 

A. I. R. 1986 Lahore 627 
Bhidb and Currie, JJ. 

Tej Bhan and ano//j«— Defendants— 
Appeliants. 

y 

Bom— Plaintiff and others— 'De. 
leodants^BespoDdoDts. 

^ ^933, Decided 

?e^i 932 ^®®’ lOtti Goto. 

got 

Hindu low. * by 

by Hindu law and not by onstom. 

^ tP 637 6 2; P 629 0 ll 

(b) CuitoD (Punjab}— Applicability— Brah. 

law"’ P'®***”**! *o b« governed by Hindu 

t Jn ‘ Brahmins the initial presomp- 

V governed by Hindu law 

*be pareon who 
•llegee that they are governed by onetom? “ 


alleges custom the onus lies on him to prove it. 
If no custom is proved personal law applies- 
1917 P 0 181 and 110 P R 1906 (P B). Foil. 

(P 628 0 1] 

Mehr Chand Mahajan — for Appel- 
lants. 

Narotam Singh and Rattan Lai Cha- 
wala — for Respondents. 

Bhide, J. — The sole point for decision 
in this second appeal is whether Brah- 
mins of the Kale got of the village Jhang 
Saidan in the Rawalpindi District are 
governed by Hindu law or custom. The 
trial Court held that the plaintiff who re- 
lied on custom had failed to establish it. 
The learned District Judge has reversed 
this finding on appeal and decreed the 
plaintiff s suit. The defendants have now 
preferred a second appeal to this Court 
with a certificate granted by the learned 
District Judge on the point of custom in- 
volved in the case. There is ample autho- 
rity for the proposition that in the case 
of Brahmins the initial presumption is 
that they are governed by Hindu law and 
the burden of proof lies on the person 
who alleges that they are governed by 
custom: see inter alia 1 P R 1910 (l) 4 

® Lah 

524 (4;. The learned District Judge has 
however held that the onus was shifted 
to the appellants in view of the fact that 
there is a group of viUages near Jhang 
baidan in which Brahmins of the Kale 
got are found and the Brahmin residents 
of some of these villages have been held 

to be governed by custom. The learned 
District Judge has referred in this con- 
nexion to three copies of judgments pro- 
dnoed by the plaintiff marked asExs. P.12. 
f>? ^ decision of the Pun- 

1909(5) ^ reported as 56 P R 

l30an decided on their own facts and there 
is nothiog m them to support the view 
that aU the Kale Brahmins in this looa- 

P.12 which rela tes to Chak Shahdad 

1. (1909) IP R mo 

2. b7.W ? ^ ® 1909=128 P W R 1909. 

mSfeShlsr"'' ’“= 

1S26 Lah 6i6 

- J ® 1046=6 Lah 634=26 P L B 627 

W P R 

1909~^^^ ^ ^ ® 1909=2 I 0940=98? WR 
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in Ba^alpindi Tabsil, the Brahmins con- 
cerned were fonnd to belong to a commu- 
nity who not only owned land but had a 
share in the shamilat and a Brahmin 
lambardar and a zaildar. In Ex. P-5 also 
the Brahmin concerned was found to be 
dependent on agriculture and had no other 
means of livelihood. This instance re- 
latea to village Ghaghrot. In Ex. P.17 
the Brahmins of village Tahlian in the 
Bawalpindi Tahsil were fonnd to have 
been dependent on agriculture for some 
generations. In 56 P B 1909 (5) Brah- 
mins of the village Bawal in the Bawal. 
pindi Tahsil were held to be governed by 
custom. It was remarked in this ruling 
that the initial presumption was in favour 
of custom but this view was adversely 
criticised in some later decisions of the 
Punjab Chief Court itself, see 125 P B 
1908 (6), 56 P B 1909 (o) though pub- 
lished in 1909 is of a date prior to 125 
P B 1908 (6). and 1 P B 1910 (l) and 
cannot be accepted in view of the pro- 
nouncement of their Lordships of the 
Privy Council in 45 Cal 450 (7) in 
which they endorsed the remarks of 
Bobertson, J. on the question of onus in 
110 P B 1906 (8), in the course of which 
he pointed out that under the Punjab 
Laws Act there was no presumption in 
favour of custom, and if a party alleged 
custom the onus lies on him to prove it. 
If no custom is proved personal law 
applies. 

In view of the above pronouncement 
of their Lordships it seems to me doubt, 
iul if it is justifiable to presume that a 
person who would ordinarily be governed 
by personal law is governed by custom 
merely because be has taken to agricul- 
ture. It may, of course, happen that 
such a person or his family by long resi- 
dence amongst agriculturists adopts their 
customs. But this is a question of fact. 
If he has done so it should be possible to 
prove this by positive instances. On the 
other hand, if no such instances are forth- 
coming, the presumption would merely 
be a matter of inference or conjecture 
and it has been repeatedly held that 
custom is not a matter of deduction or 
conjecture but should be established by 

6. Hira Nand v. Harichand, (1908) 125 P R 
1908=10 P L R 1909=4 I C G87. 

7 Abdul Hussain Khan v. Sona Dero, 1917 
P 0 181=48 I 0 306=45 I A 10=45 Oal 450 
=128 LR 104. 

8. Daya Ram v. Suhol Singh, (1906) 110 P R 
1906=31 P L R 1907 =59 P W R 1907 (P B). 


positive evidence : vide 12 Lah 286 (9), 
and authorities cited therein. Apart 
from this however, the cases relied on by 
the learned District Judge are distiu. 
guishable on facts; for in the present in. 
stance we have no compact agricultural 
village community of Brahmins or any 
such long association with or dependent 
upon agriculture alone such as was found 
to exist in these oases. 


The learned counsel for the plaintiff 
stated that there are nine villages in the 
neighbourhood of Jbang Saidan in which 
Kale Brahmins are to be found; but judi- 
cial decisions relating to three of them 
Only have been produced by the plaintiff. 
As against these three there is a decision 
relating to Brahmins of the village Chira 
in this very group reported as 62 P W B 
1912 (10), in which it was held that those 
Brahmins were governed by personal law 
and not by custom. As regards the other 
villages the plaintiff has merely relied on 
the oral evidence of a few instances, but 
this has been found to be worthless by 
both the Courts below. As pointed out 
above, the decision in the three judgments 
relied on by the learned District Judge 
was based chiefiy on the ground that the 
Brahmins belonged to an agricultural 
community and were long dependent on 
agriculture for their livelihood. In the 
present instance there are only two 
Brahmin families in the village Jbang 
Saidan, which is inhabited by Muham- 
madan Sayyeds. These Brahmin families 
apparently own no land in the villas. 
Even the land in dispute is situated in a 
neighbouring village. Bishan Das, who 
was the owner of the land, was recorded 


IS malik qabza and the land waspresum- 
ibly acquired by purchase or gift by him 
)r some one of his ancestors. It appears 
Tom an extract from the revenue records 
)n the file that the father and grand- 
ather of Bishan Das used to cultivate 
}ome land. Bishan Das also did so for 
i time but then took to service. But 
Dlaintiff as well as most of his witnesses 
ire or have been apparently dependent 
argely upon service in Government De- 
cartments and not on agriculture for 
iheir livelihood. The laete of the preseot 
lase are thus distinguishable from those 
)f the cases relied upon by the learned 

9. Mnharram All v. Barkat All, 1980 Lah 695= 
n nh?nd'v. Ram Ohand. (1912) 62 P W B 


1912. 



1936 Amritsar Mukicipalitt v. Balia Bau Lahore 629 


Dietrlcfc Jadge, No coDnection between 
the Brabmios ol Tillage Jbaog Saidao and 
those of the Tillages to which the judu 
oial decisions relied upon by the learned 
District Jadge related has been estab- 
lished by any reliable CTidence. In the 
circumstances those decisions cannot be 
held to be sufficient to shift the burden 
of proof to the defendant-appellants. 

It is significant that not a single in- 
stance of onstom in the two families of 
Brahmins residing in Jhang Saidan has 
been proved. There is thus no direct 
evidence whatever of their having adop- 
ted any agricultural custom. In view of 
all these facts it seems to nae that the 
decision of the trial Court was correct. 
I would accordingly accept the appeal and 
restore its decree with costs throngboot. 

Currie, J. — I agree. 

R.D./b.k. Appeal accepted. 


^ A. I. R, 1936 Lahore 629 
T£k Chand and Dalip Singh, JJ. 
Municipal Committee, Amritsar— Di 

fondant— Appellant. 

V. 

i?a/ia Sam and o/Aers— Plaintiffs- 
Bespondents. 

First Appeal No. 770 of 1934, Decide 
on 22nd January 1936, from decree c 
senior SobJudge, Amritsar, D/. 18t 
December 1933. 

(a) Practice— New plea— Question as t 

when cause of action arises is mixed quei 
tion of fact and law. ^ 

The point that a cause of action did nt 
arise on partlcnlar date is a mixed question 1 
fact and law and it is doubtful whether eac 

63* 0 S 

(b) Limitation Act (1908), S. 20— Pavni.r 

'Of e*ten.i«n « 
time-Fact that debt exceeded amount pai 

“wri.K’"' “■* "<■' -P'* 

a is required by the plain word, r 

fJtolt&’iitT a payment of 

i the debt due. The fact that there wa 

sach a debt and that that debt exceeded th 

P^W.are facts which ma^S pjoij, 

eTidencIng the part payment. All that has it 

««« payment was made to 

® existing debt whoso amount excee 

‘^® statute time b ex 
tended. There le no reason to infer a condi 

s £,! I f ® ““s 

1^31 All 886, Sil on; 1936 Uad 871, IHssent 

[P 686 0 11 


(c) Limitation Act (1908), S. 20— Payment 
part of debt “without prejudice*' gives 
fresh limitation. 

No words such as “without prejudice" can 
avortido the words of the Statute, which lay 
down that a part payment shall extend Umita- 
tion. if it is in the handwriting of. or signed 
by. the person making the payment. Hence 
where the debtor paid part of debt but men* 
tioned that payment to be "without prejudice," 
such payment gWes a fresh starting point of 
limitation. The words "without prejudice" 
merely save the respectiTe rights of the parties 
with regard to the substantial disputes with 
respect to the various claims and counter* 
claims on either side, and do not mean or par* 
port to mean that limitation should not be 
saved by means of this payment. IP 636 0 2 ) 
❖ (d) Limitation Act (1908), S. 19— Name 
of creditor and identity of debt can be 
proved aliunde — But for seeing whether 
docunient is acknowledgment, extraneoue 
evidence is not permissible. 

While the name of the creditor and the 
identity of the debt might be established aliunde 
for the purposes of seeing whether the acknow- 
ledgment is an acknowledgment of liability 
wuhin the meaning of S. 19, it is not permis- 
sible to go outside the document and to read 
into the document what is not contained In 

o 5 a 366 and 25 Mad 

220 (FB), Ezpl. [p 037 q 2] 

{«) Limitation Act (1908), S. 19— Queclion 
•• to whether there was acknowledgment 
by Municipality-Entire record of proceed- 
ings including certain resolution and not 
merely resolution held should be looked 
into. 


ijuMuon was as to whether there was an 
acknowledgment by the Municipality, It was 
contended for the Municipality that only 
record of certain resolution could be seen: 

the record of the entire proceed- 
ing including the resolution could be looked 
into for deciding as to whether there was an 
acknowledgment. fP 637 0 2 ] 

I. ^ outstanding un.ellled account 

Wherever there is an acknowledgment of an 

Is without more? then there 

Js an aclmowledgment of liability to pay the 

Jn accounts and. therefore, 

claiming about a lakh 
»heiiLu?“®*°^”P ®®8 the officials of 

8®“® ‘“‘® matter, 
tofel!!.^ anMoonntof Rs. 17.000 odd subject 
* “V“ committee: 

ou^tandff** ‘“Plied unsettled 

ihlJ account between the parties and 

‘^® “/l^ewlodgment extended limitation: 

Vau lav referred. (p 639 q 93 

-If™. ”»■ “■ 

*‘“® rate of 

Interest was prevalent, the trial Oonrt allowed 
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Held: that the rate was not unreasonable 
and that there should be no Interference with 
the lower Court’s escrcise of discretion. 

[P 610 C 2] 

J. N. Aggarwal, Shaviair Ghand and 
S. M. Sikri — for Appellant. 

Badri Das and D. B. Saivlmey — (or 
Bespondents. 

Dalip SlRlh, J. — The plaintiffs in this 
case entered into a contract with the 
Municipal Committee, Amritsar, in June 
1921. The actual date of the signature 
of the President on the contract is 6th 
June 1921, but it is stated in the body 
of the contract that the work was sup- 
posed to start on 1st June 1921. The 
work consisted of constructing, or re- 
constructing with additions, a storm 
water channel from Amritsar City to 
Hudiyara Nala. There is a map on the 
record showing a circular portion of the 
storm water channel running round the 
city and thence onwards up to the 
Ferozepore Bridge. This portion, in the 
record and throughout the dealings of 
the parties, was referred to as the "city 
portion" of the storm water channel. 
From the Ferozepore Bridge onwards to 
the end the storm water chancel runs 
more or less straight. This portion was 
referred to as the "city out-fall" portion. 
The contract is printed at pp. 4 to 7, 
Vol. 2, of the printed paper book and the 
conditions attached thereto are printed 
at pp. 10 to 18 of the same volume. 

The original estimate of the expendi- 
ture involved in the scheme was Eupees 
2,91,410, (see Vol. 2 at p. 53). This 
amount obtained what is described as 
the sanction,” of the local Government. 
The word "sanction." however, appears 
not to be a correct description of what 
as a matter of fact happened. It was 
stated before us that the local Govern- 
ment had agreed to contribute half this 
amount by way of helping the Munici- 
pal Committee in the construction of 
this very necessary sanitary work. Sub- 
sequently, it appears that a revised 
estimate was prepared which showed 
the expenditure at about Rs. 3,21,126. 
The help of the Government was again 
sought for in this matter, that is to 
say, the Government were approached 
to share half the expenses of this 
larger amount; but it appears that 
the Government refused to do so. Over 
and above this storm water channel 
which was to be constructed according to 
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certain maps and schemes prepared 
Rs. 80,000 worth of "extra work" ap.! 
pears to have been done by the contrac- 
tors under the orders of the Municipal 
Engineer. The work appears to have had 
connexion with the storm water channel 
but was not included in the original plan: 
see Vol. 2, at p. 54. 

The President objected to this work- 
having been undertaken without formal 
resolutions of the Municipal Committee 
sanctioning this extra work: see Vol. 2, 
p. 54 et seq., where the President wrote 
a note giving the entire history of the 
storm water channel and pointing out 
that the Municipal Engineer had no busi- 
ness to have ordered the extra work, most 
of which, it appears, bad already been 
completed without obtaining proper sanc- 
tion and following the proper procedure. 
The President ordered that a full detail 
of the existing liability should be given 
and no new works not included in the 
original estimate should be taken in hand 
till further express written orders from 
him: see p. 56, para. 4. At p. 57 appears 
a resoulution of the .\mritsar Municipa- 
lity with reference to this matter. This 
resolution is dated 22nd January 1924. 
Therein the President moved that the 
Municipal Engineer be told that he should 
have adopted procedure according to the 
rules and that he should be warned in 
future not to act without adopting the 
proper procedure. Finally, it was re- 
solved that the contractor Lala Ralia 
Ram should be asked to furnish an ac- 
count of his claims and the President s 
resolution was carried. The contractor 
was given an extension of time up to 30tb 
April 1924 in view of the fact that the 
contract bad not been finished within the 
time specified; but the delay was not due 
to the contractor's default. Upon this 
the contractor appears to have stated that 
it was not his fault that the delay had 
occurred and though he was glad to 
tain an extension up to 30th .4pril 
he could not carry on the work until the 
Municipal Committee paid him for the 
work which he had already done. He ap- 
pears for this to have relied on para. 7 of 
the conditions of the contract printed at 
p. 12. Upon this point the contractor s 
interpretation of this paragraph has a - 
ways been that if he undertook to carrj 
out works estimated to cost more than 
1.000 rupees, then he was bound to ro- 
ceive intermediate payments up to the 
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extent for which the work might be ap- 
proved or passed by the Slanicipal Engi- 
neer and that this was a necessary and 
essential term of the contract. The in- 
terpretation of the danse has not been 
contested before us by the learned coun- 
sel for the Municipal Committee, bat it 
has been conteuded that this was not an 
essential or necessary part of the con- 
tract. It appears that upon the contrac. 
tor's objection that money bad not been 
paid to him, which was due to him, the 
Municipal Engineer was called upon to 
report as to the facts and at p. 59, Vol. 2, 
in a report dated 26th January 1924, ad- 
dressed to the President, the Municipal 
Engineer wrote as follows; 

According to Accountant's figures the con- 
tractor has been paid Es. 2,82,000 and for some 
Rs. 82,000 worth worts bavo been done. 

He also stated that a sum ofEs. 11,500 
was due from the contractor for material 
supplied. He suggested that if the Gene- 
ral Committee approved, the snm of 
Es. 8,000 should be refunded out of the 
security deposited by the contractor in 
order to enable him to carry od the work 
and that the said sum should be recovered 
by deduction from subsequent bills. Upon 
this the contractor was asked to submit 
his claim and at pp. 61 to 64 of the same 
volume the contractor, on 9th February 
1924, submitlidd bis olaitn, in which over 
and above the Es. 32,000, allowed to him 
by the Municipal Engineer, he claimed 
^rther sums which in all amounted to 
Es. 1,21,718. Subsequently (p. 73, Vol. 2). 
he claimed that after this date he had done 

P '^'^Shly about 

Ks. 40,000 and he again claimed that the 

work was being unduly delayed for lack 
of funds as he had not been paid any of 
these large outstanding sums amounting, 
according to him, to more than one and a 
half lakhs. The date is 5th June 1924 and 
a detail of the work is given at p. 78 of 
this volume and again at p. 80. 

Upon this. 6th June 1924. the Engineer 
wrote to the Secretary stating that while 
he conid not say whether the contractor's 
claim for Es. 40,000 more extra work was 
lustified or not. but certainly, he had 

thousands, appa. 
rently after the date 9th February 1924 
He admitted that the contractor was in 
mffiaulby as regards funds and must have 

it was 

eso^ed that the contractor should aub- 
oit bia account and the Municipal Engi. 


neer should report upon the claim so made. 
The Municipal Engineer and the Secre- 
tary's combined report is printed atp.87, 
Vol. 2, and in this report after dealing 
with the contractor's claims as shown at 
pp. 61 to 64, already referred to, they 
appear to have admitted that a sum of 
Es. 17,447 was at least due to the con- 
tractor and submitted this report with 
their recommendation to the Works Sub- 
Committee of the Municipal Committee. 
The works Sub-Committee appears to 
have accepted the sum recommended in 
the joint report as appears at p. 16, 
Vol. 3. Upon this a resolntion was passed 
in the Municipal Committee on the 26th 
of June printed at p. 93 of Vol. 2. The 
resolution refers to the president's note 
which is printed at p. 92. It appears 
from this president’s note that the entire 
estimated sum of Es. 2,91,410 had already 
been spent in making payments to the 
contractor with the exception of a small 
balance of Es. 3,564-14-3. The president 
recommended that until the sanction of 
the Government was obtained for a 
larger amount, this sum was all that was 
available for payment to the contractor 
in respect of his claims which appeared, 
as the matter then stood, to be admitted 
by the Officers of the committee to the 
extent of at least Es. 17.000 or there- 
abouts. . 

It was therefore resolved by the Muni- 
oipal Committee that Es. 9,000 be sano- 
tioned for payment to Lala Ealia Earn 
without prejudice to the claims and 
rights of the parties, namely Es. 7,000, 
for payment to the Central Bank of 
India, and out of the remaining Es. 2,000 
1,195-1.6 be paid to theEeformatory 
Settlement and Es. 804-14-6 to Lala 
Ealia Earn, .contractor, in person and that 
the President be authorised to allot the 
additional sum, that is, the difference 
between the Es. 9,000 andEs. 3,564-14-3 
vvhioh was all the money that was avail- 
able under this head to any other head 
that he thought proper. It was reoogni- 
sed that the sanctioned estimate would 
thereby be exceeded, but it was resolved 
that this should be paid in anticipation 
of sanction to the revised estimate. Che- 
ques were accordingly drawn for the 
three amounts specified in the resolution 
onlstJuly 1925 and appear to have 
been handed over to the contractor on 
8rd July 1926. At any rate, this date, 
namely 3rd July 1925, has not been con. 
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tested before ns. It ig an admitted fact 
that the work was stopped on 30th June 
1924 when all of it, with the exception of 
a small amonnt wortli about Es. 10,000, 
had been completed by the contractor. 

It appears that the sum of Eg. 804, 
which wag to be paid personally to the 
contractor, was attached in execution of 
some decree against the contractor by 
order of the Court and was therefore 
never actually paid to the contractor but 
was handed over on his behalf to the 
Court under orders. The contractor 
therefore continued to be without any 
funds to carry on the work. He had 
already served a notice on the Municipal 
Committee on 7th March 1924, alleging 
that various sums were due to him and 
that he was being pressed by bis own 
creditors and the Municipal Committee 
would be responsible for interest on this 
sum. On 18th September 1925, he again 
sent a notice through a lawyer claiming 
12 per cent, interest unless hisdues were 
paid within one month. Nothing ap- 
pears to have happened upon this notice 
and finally the plaintiff brought a suit in 
forma pauperis, which is printed at p. 100 
of Vol. 2, on 12th March 1927. The 
prayer to bring the suit in forma pauperis 
was rejected on 3rd December 1927 and 
on 4th February 1928 the contractor 
again wrote a letter printed at p. 108 of 
Vol. 2, suggesting a reference to arbitra. 
tion to decide his claim against the 
Municipal Committee. This was support- 
ed by nineteen Municipal Commissioners 
who endorsed the suggestion as being a 
fair and reasonable one and recommend- 
ed that arbitration should be adopted. 
These names and remarks are printed at 
pp. 108 to 110 of Vol. 2. Upon this a 
resolution was formally moved in the 
Committee, i. e. resolution No. 645 
printed at p. 112, on 22od June 1928, in 
which arbitration was moved to be adop- 
ted as the method of settlement of the 
claim. After some discussion the com- 
mittee adjourned but met again on the 
same date in the evening when the fol- 
lowing resolution was passed; 

Be it resolved that in order to finally settle 
all the claims of facts and law between the 
Committee on the one hand and Lala Balia 
Bam and Sain Dass on the other, the disputes 
may bo referred to the arbitration of an arbi* 
trator to be named by the Committee. 

Before this resolution was passed, 
papers were read before this Committee, 
which are mentioned at the beginning of 


the proceedings in para. 650, at p. Ill, 
Vol. 2, namely, the report of the Muni.! 
cipal Engineer and the Special Sab- 
Committee regarding the construction of 
the storm water channel, along with 
the letter dated 22Dd June 1928 
from Lala Sain Das contractor, agreeing 
to the arbitration as requested by Lala 
Balia Bam, whose letter had been read 
in the morning, as shown at p. 112, 
para. 615 of the proceedings. With some 
dissentients the resolution recorded 
above was carried. Thereafter, at p. 113, 
resolution No. 662, dated 2nd July 1928, 
appointed Mr. B. H. Crump, Deputy 
Commissioner, to act as arbitrator and in 
case of refusal by him, Mr. Hughes, 
Superintending Engineer, Canals, was 
appointed arbitrator and it was resolved 
that an agreement of reference to arbi. 
tration be drawn up by the legal adviser 
in consultation with the President. The 
Deputy Commissioner referred the matter 
back to the committee for re-consideration 
in a letter printed at p. 7, Vol. 3, dated 
9tb August 1928, under S. 231 (d). Muni- 
cipal Act. He pointed out that accord, 
ing to the report of the officials of the 
Municipal Committee the contractor 
Balia Bam had already been overpaid, 
that he had left work unfinished though 
he had promised to complete it in ten 
months according to the contract and 
that, in the circumstances, the Municipal 
Committee could not reasonably subject 
the rate-payers’ money to arbitration. 
Thereupon (at p. 115, Vol. 2) resolution 
No. 1082 was passed by the Municipal 
Committee, Amritsar, on 17th August 
1928. 

All the previous papers referred to 
were read and the Deputy Commissioner s 
letter was considered. It was resolved 
that a sub-Committee consisting of three 
members of the Municipal Committee, 
Sardar Sewa Singh, Lala Kesho 
and Mian Bisam-ud-Din, be appointed to 
report whether anything was due 
contractor from the Committee. The 
sub-Committee proceeded to examine the 
matter and submitted a majority 
on 2nd April 1931, (printed at pp. 134 to 
140 of Vol. 2), after a lapse of more than 
two years. The dissenting not® oj 
Hisam-ud-Din is printed at pp. 10 to 15, 
Vol 3. M. Hisam-nd-Dm refused to 
consider the evidence in the case or the 
contractor’s claim on the short ground 
that the contractor bad left the work nn- 
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finished and therefore in view of his own 
breach of contract he conld not possibly 
claim anything. The other members, 
however, thought that a certain amount 
was due to the contractor. No total 
amount is given but generally they ap- 
pear to have accepted the Municipal 
Engineer's and the Secretary's report for 
the items allowed therein and to have 
added other items including the security 
deposit of fis. 10,000. Thereafter, the 
original Municipal Committee was itself 
dissolved and no action appears to have 
been taken on the sub-Committee's re. 
port. Therefore, the plaintiffs brought 
the present suit on 22nd June 1931, 
claiming Rs. 91,226 as principal and 
Rs. 76,858 as interest, the total amount 
claimed being Rs. 1,68,084 as shown in 
their amended plaint (Vol. 1, pp. 6 to 8). 
The details of this principal amount 
claimed were given in Sch. A attached to 
the original plaint, which is printed at 
pp. 1, 2 and 3, Vol. 1. 

Two other plaintiffs were joined with 
the^ two original contractors, namely 
Ralia Bam and Sain Das. It was alleged 
that the two others, namely Suodar Das 
and Prem Nath, had sabseguently been 
added as partners to the firm. After 
some delays a oourt.fee on full one lakh 
of rupees was paid and in para. 8 (b) of 
the amended plaint the plaintiffs stated 
that as they were unable to pay the 
court.fee on the entire amount due 
namely Rs. 1.68.084 and as an indefinite 
sum valued for the purposes of the suit 
at ^ lOO, therefore they reduced their 
claim to one lakh of rupees only. They 
alleged that a breach had been commit- 

T M“?icipal Committee on 30th 

June 1924, which gave the starting point 
of limitation and the canse of action to 
the plaintiffs. They alleged in para. 10 
that limitation was saved by part-pay- 
ment of the principal made on 3rd July 
1920, namely the snm of Rs. 9,000, which 
has already been referred to. that resolu. 
tions Nos. 646. 650, 662 and 1082. also 
already referred to, further extended 
limitation, and that the defendant had 
fraudulently prevented the plaintiffs 
Horn mmg a suit on 2Dd Jnly 1928, by 
agtaeing to nominate an arbitrator The 
said agreement was fraudulent on the 
part of the defendants and was only 
meant to delay the institution of the suit 
and th\B fraud became known to the 
plaintiffs on 22nd or 23rd July 1928, and 


hence again the suit was witbiu time as 
also by reason of resolution No. 1082 of 
I7tb August 1928, by which the matter 
had been referred to a special sub-Com- 
mittee for report. 

Various pleas were raised by the defen- 
dant committee which do not now con- 
cern us, but it is sufficient to point 
out that they led to three preliminary 
issues which are printed at p. 17, Vol. 1. 
Issues 2 and 8 were decided against the 
defendant by tbe learned trial Court and 
have not been agitated in appeal before 
us. Issne 1 was tbe guestion of limita- 
tion which will be dealt with subse- 
guently. The trial Court however held 
issue 1 also against tbe defendant and 
proceeded then to frame issues on the 
merits, which are printed at pp. 54 and 
55, Vol. 1. The parties proceeded to 
trial on these issues and in a long and 
painstaking judgment, printed at pp. 171 
to 223 of the paper-book, the learned 
trial Judge decided all the issues in favour 
of the plaintiffs and passed a decree for 
tbe full amount of one lakh of rupees 
claimed, with costs and interest at tbe 
rate of six per cent from the date of tbe 
institution of tbe suit up to tbe date of 
decree and also for six per cent future in- 
terest on the principal amount, namely 
Bs. 91,226 from the date of decree till 
realization in full, Tbe Municipal Com- 
mittee has appealed and tbe plaintiffs- 
respondents have put iu cross-objections, 
printed at p. 226, Vol. 1. 

Tbe first and the most important gues- 
tion that arises for decision in the Com- 
mittee's appeal is the guestion of limita- 
tion, namely whether the suit is not 
time-barred. It was contended by the 
learned Counsel for the appellant that of 
the various items mentioned in Sob. A at 
pp. 2 and 3 of the paper-book, the first 
item of Rs. 32,000 fell under Art. 115, 
XiicD. Aot ; so also did item 2 of Bupses 
83,500. Item 3 of Rs. 1,410 fell under 
Art. 56. Item 4 of Rs. 4,925 fell under 
Art, 115, Item 5 of Rs. 38,157 fell under 
Art. 56. Item 6 of Rs. 4,200 and item 7 
of Rs. 300 fell under Art. 115. Item 8 of 
Bs. 2|70i fell under Art. 66. Item 9 of 
Rs* 4^950 fell under Art. 115. Item 10 
of Es. 880 fell under Art. 56. Item 11 
of Be, lOiOOO due on aooount of eeourity 
deposit fell, according to him, under 
Art. 116. Item 12 of Bs, 3,000 fell under 
Art. 66, Lim. Aot. As the period under 
both these articles is three years, accord- 
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ing to him, it mattered little which article 
was applied, provided the date of the 
starting point was taken, as alleged by 
the plaintiffs themselves in their plaint, 
as 30th June 1924. He contended there- 
fore that the entire suit was barred by 
limitation. So far as the plaintiff's plea 
in the plaint was concerned, namely the 
eitension of time claimed in para. 10 of 
the plaint, his contention was that no 
such estension was due under any of the 
sections under which it was claimed. 


The learned Counsel's contention was 
based on the two decisions which have 
already been referred to. It is unneces- 
sary to go at any great length or with 
strict attention into the principles under- 
lying the two rulings named. It is suffi- 
cient for the purposes of this case to 
point out that those two irulings are en- 
tirely distinguishable on the patent fact 
that in both of them the work had 
been completed, and the question 
that arose for decision was : when 


Before proceeding however to deal 
with the arguments on this point, it is 
necessary to dispose of a contention 
which was raised in reply by the learned 
Counsel for the respondents. This argu- 
ment was based on two rulings reported 
in 1935 Lah 775 (1) and 1934 All 458 (2). 
The argument appears to be as follows : 
It was a mistake for the plaintiffs to as- 
sert in tbe plaint that time ran from 30th 
June 1924. Time did not run from that 
date at all, but could only run either 
from tbe date when a final bill was pre- 
pared, or possibly on a final refusal to 
make full payment under the terms of 
the contract. Para. 3 of the contract 
(p. 5, Vol. 2), and para. 7 (at p. 12) were 
relied upon for this contention as also 
tbe written statement itself at p. 8, 
Vol. 1. Time, according to the conten- 
tion of the learned Counsel, only began 
to run from the date of refusal to con- 
sider the Sub-Committee’s report by the 
Municipal Committee. The learned 
Counsel admitted that there was no 
specific refusal and therefore no specific 
date ; but, according to him, an inference 
could be drawn from the conduct of the 
Municipal Committee in refusing to con- 
sider their own Sub. Committee’s report 
and refusing to reply to tbe plaintiffs’ 
demand that it should be considered. 
According to him therefore at any rea- 
sonable time after the submission of the 
report of the Sub-Committee it might be 
inferred that a definite refusal to con- 
sider it had been made by tbe Municipal 
Committee and this had happened in 
1931, shortly before tbe institution of the 
suit. Hence, according to him, there 
could be no question of limitation in the 
matter at all. 

1. Secy, of State v. Gajjan Singh, 1935 Lah 
775=1C0 I C 739. 

2 District Board Allahabad v. Baijoath Pra* 
ead, 1934 All 458=161 I C 781=1934 A L J 
55. 


payment became doe for a completed 
work. It was held on tbe terms of tbe 


contracts on the records of those cases, 
which are not mentioned in tbe body of 
tbe reports that tbe time for payment 
only arose when a final bill had been 
drawn up by the person or official in 
charge of drawing up such a docoment 
and when it had either been accepted or 
rejected by the corporation concerned. 

Here the matter is totally different. The 
work was admittedly not completed, and 
the plaintiffs’ own case was that a breach 
of tbe contract had taken place on 30th 
June 1924. Now a breach of contract, it 
appears to me, must give rise to a causa 
of action and tbe very fact that tbe work 
was stopped, without being completed, 
would, in the absence of anything to tbe 
contrary, show that there had been a 
breach of the contract on the date when 


the work was so stopped. It was for this 
reason that both the plaintiffs as well as 
tbe defendant fixed SOth June 1924 as 
the starting point of limitation : the 
plaintiffs alleging that the breach was duo 
to the defendant’s action and the defen- 
3ant alleging that the breach was due to 
tbe plaintiffs' action in stopping the 
work and not carrying it to completion 
without due cause. These being the 
pleadings throughout and the point now 
raised, namely that the canse of action 
3id not accrue until 1931. being obvionaly 
1 mixed question of faot and law, i is 
doubtful whether the learned counsel 

was within his rights in raising it for tbe 
first time in appeal. The of ‘e^^ion of 

the learned counsel was ® 
question of fact and law coaid be rais^ 
in appeal if all the necessary facts were 
on the record. Even this cof entmn. it 
appears to me. is nob ef irely substan- 

tiated on the record, 

finally relied on para. 3 of the con- 
br«nt at n. 5. Vol. 2. The clause reads as 


follows : 
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On the completion of the work or on the 
deteimination of this agreement, final measure- 
ments will be made and the accounts shall be 
adjusted accordingly. 

The following words are not relevant 
for the purposes of this discassion. It is 
clear that the work was not completed 
nor could the agreement be said to have 
been determined in the sense contempla- 
ted in the contract in Cl. 7. at p. 6. In 
any event, it would have been a question 
of fact, whether final measurements were 
or were not made and whether if those 
were made and the parties had not 
adjusted accounts, that and that alone 
should furnish the cause of action. As 
pointed out already, it seems to me that 
a cause of action had undoubtedly accrued 
on 30th June 1924. It is not clear whe- 
ther final measurements, as distinct from 
a final bill, were ever made or not, the 
attention of the parties not having been 
directed to this particular point. On 
both these grounds, therefore I would 
repel the contention of the learned counsel 
for the respondents. I may here also 
refer to a contention of the learned 
counsel for the respondents that what- 
ever might be the Articles of the Limi. 
tation Act applicable to the other items 
given in Scb. A of the plaint, the Article 
applicable to item 11, Rs. 10,000 due oo 
account of security deposit, was not 
Art, 115 as contended by learned counsel 
for the appellant, but Art. 145. Limita- 
tion Act, which runs as follows ; 

Against a depositary or pawnee to recover 
moveable property deposited or pawned, thirty 
years from the date of the deposit or pawn. 

The learned counsel contended that 
this was a case of a deposit of move- 
able property and that therefore as there 
was a spooifio article applicable, Art. 115, 
which 18 only a general Article applicable 
in the absence of any other Article, could 
not apply and the proper Article to apply 
is Art. 146. This Article would, if appli. 
cable, undoubtedly bring this particular 
Item of Es. 10.000 within limitation. The 
learned counsel for the appellant in 
reply, on the authority of various rulings 
namely 108 I C 49 (3), 2 Lah 376 (4) 4 
P B 1919 (5), 37 Mad 175 wUch on 

Oommittee, Delhi, 

Qhasito V. Slraj Uddin, 1924 Lah 
K ^ ® 490=2 Lah 878 (FB). 

PR* 822=47 I 0 

’’• Narayanaswami. 1914 

Mad 61=24 I 0 852=87 Mad 175. * 


appeal is reported as 22 I C 60 (7), and 
41 All 643 (8), Contends that the words 
‘moveable property” in the Article do 
not include money but refer only to speci- 
fic moveable property recoverable iu 
specie. Oo -the other band, the learned 
counsel for the respondents relied on 12 
Cal 113 (9), where however the point 
was not really decided, but in particular 
on 6 C L J 535 (10) and 55 I C 515 (ll), 
which approved of this ruling. There is 
no doubt a conflict between the various 
High Courts on the point in question. The 
contention appears to be as follows : 
Moveable property includes money. 
There is no reason why it should be 
excluded in Art. 145 when the words 
“moveable property" are not qualified by 
any such word as ‘specific’’ as is done in 
Art. 89, and that this being so, Art. 145 
excludes the application of Art. 115 
wherever there is a deposit of any kind 
whatsoever whether of specific moveable 
property or unspecified moveable pro- 
perty including money. There is some 
force in this argument. The other view 
appears to be that the word “depository” 
in the Article should be construed with 
reference to the Roman Law idea of a 
depositum, namely, a specified thing 
which is deposited and the jnxta position 
of the word "pawnee,” which only im- 
plies specific moveable property and obvi- 
ously excludes money or any unspecified 
moveable property is pointed to. There 
is some force also in this contention, but 
it appears to me that it is unnecessary, 
in view of our decision on the other 
point, to go into the qaestion and decide 
this point. 

The next point that arises in the case 
is whether the lower Court was justified 
in extending time by reason of the pay- 
ment of Rs. 9,000 by three cheques, as 
already mentioned, on 3rd July 1925; in 
other words, whether this amounts to 
a partial payment within the terms of 
S. 20, Limitation Act. S. 20, Limitation 
Act, on this point runs as follows : 


7. Balaktushnadu v. Narayanaswami, 1914 
Mad 4=29 I 0 60. 

8. Kalyan MaJ v. Kishan Ohand, 1919 All 102 

=66 I 0 45=41 All 843=17 A L J 888. 

9. Upendro Lai Mukhopadhya v. Colleotor of 

Baj Bhahyi, (1886) 12 Oal 113. 

10. Gobind Prasad v. Ohalrman Patna Munlol* 
pallty, (1907) 6 0 L J 636. 

11. Nanda Lai Bose v. Ashutosh Qhose. 1920 

Oal 167=65 1C 616. 
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Or where part of the principal of a debt is, 
before the expiration of the prescribed period, 
paid by the debtor or by his agent duly autho- 
rised in this behalf. 

By the amending Act 1 of 1927 the 
proviso attached has been amended and 
an acknowledgment of the payment so 
made must appear in the handwriting of, 
or in writing signed by, the person mak- 
ing the payment. Upon this point the 
contention of the learned counsel for the 
appellant has turned largely upon a dis- 
cussion of the English law which is sum- 
marised by Bustomji at p. 211 of his Law 
of Limitation in India, Edn. 4, and vari- 
ous English cases, the leading case being 
printed in 1 Sm L C 651 (Edn. 12) (12). 
The principle underlying these cases, 
which has been adopted in 1985 Mad 
371 (13), appears to be that the reason 
why a partial payment extends limitation 
is by the implied acknowledgment that 
there is something more to pay, and the 
inference that arises, if nothing more is 
said, is that an honest man will discharge 
the liability arising, from which may be 
inferred a promise to pay the remaining 
amount due. It appears to me, with all 
deference to the learned Judges who 
decided the Madras case, that it is quite 
unnecessary in this country, where there 
is a statutory law governing the matter, 
to go into the reasons for the Common 
law rule in England, or to make any de- 
ductions from the Statute law in England, 
which is differently worded. All that is 
required by the plain words of the Indian 
Statute is that there should be a payment 
of a part of the debt due. The fact that 
there was such a debt and that that debt 
exceeded the amount paid, are facts 
which may be proved aliunde. They need 
not appear in the writing evidencing the 
part payment. All that has to be shown 
is that the payment was made towards 
this existing debt whose amount exceeded 
the amount paid, and once this is done, 
then by the words of the Statute time is 
extended. There is no reason to infer a 
conditional promise to pay any remain- 
ing liability. This view receives support 
from a ruling of our own Court reported 
in 13 Lab 448 (14) at p. 451. The ruling 

12. Whitcomb v. Whiting, 1 Sm L 0 651 

(Edn. 12). 

13. Appaswami Pillai v. M. Mathuriaa, 1935 

Mad 871=157 I 0 269=68 M L J 78. 

14. Bharat Katiooal Bank v. Biabac Lai, 1932 

Lah 212=135 1 C 673=13 Lab 448=88 

F L R 42. 


approves of two other rulings, 23 Cal 
592 ( 15 ) and 44 Bom 392 (16), where a 
similar view appears to have been taken. 
43 All 216 (17), at p. 219, also takes the 
same view. I have, therefore, no hesi- 
tation in repelling this contention of the 
learned counsel for the appellant. 


The next contention bearing on this 
very point was that in the resolution the 
words without prejudice” were used. 
It was contended on the strength of cer- 
tain English rulings, therefore, that this 
payment could not be used to extend the 
period of limitation. Apart altogether 
from the fact that the English rulings 
refer to letters, etc., headed “without 
prejudice, " which were in the nature of 
offers made to settle disputes between 
the parties, and this resolution is noth- 
ing of that kind at all, it appears to me 
that no words such as “without pre. 
judice” can override the words of the 
Statute, which lay down that a part pay- 
ment shall extend limitation, if it is in 
the handwriting of, or signed by, the 
person making the payment. Moreover, 
I am of opinion, on a proper con- 
sideration of the circumstances of this 
case, that the words “without prejudice" 
were used not to exclude this payment 
from being used to extend limitation, 
but were nsed in view of the fact that 
while the contractors claimed a sum of 
nearly one and a half lakhs, the respon- 
sible officials of the committee admitted 
only a sum of Bs. 17,447 and further 
alleged that same were due to the com- 
mittee by the contractors on account of 
various breaches committed by them. 
The words, therefore, merely saved the 
respective rights of the parties with re- 
gard to the substantial disputes with 
respect to the various claims and conn- 
ter claims on either side, and did not 
mean or purport to mean that limitation 
shonld not be saved by means of this pay- 
ment. At that point of time the question o 
limitation could not possibly have en er- 
ed the heads of any of the persons con- 
cerned, for this payment was made on 
3rd July 1925, and the cause oi action 
had admittedly arisen only on 30th June 
1924. I have therefore no hesitation m 


5. Ambrose Summers In re, (1M6) 28 

6. Sakharam Manchsnd M2-22 

1920 Bom 413=66 1 0 429—44 Bom 892— 

Honi L R 81S> .aai an 

7. Curlender v. Abdul Hamid, 1931 All 386- 

59 I 0 941=43 All 316. 
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repalUog this eontention of the learned 
ooansel for the appellant and I would 
hold that the payment of Rs. 9,000 was 
the payment of a debt within the terms 
of the Limitation Act and that a fresh 
starting point of limitation was therefore 
afforded from 3rd Jaly 1925. 

The nest point is whether a further 
starting point^of limitation arose under 
an acknowledgment of liability within 
the terms of S. 19, Lim. Act. as 
pleaded by the plaintiffs, by reason 
of certain resolutions of the Munici. 
pal Committee specified in para. 10 of 
the plaint. The only relevant resolutions, 
as conceded before us, are contained in 
paras. 645 and 650 of the proceedings of 
the committee, printed at pp. 112 and 
111, Vol, 2. These paragraphs are dated 
22nd June 1928. At p. US. in para. 649. 
there is a record that the letter of Lala 
Ralia Ram, contractor (printed at p. 108, 
Vol. 2), suggesting a reference to arbitra- 
tion, was read and a resolution thereon 
was moved by Sardar Sewa Singh. There 
was some opposition to this resotation 
and as it was getting late, the committee 
adjourned to 3.30 p. m,, without coming 
to any final decision on the matter In 
para. 650 (printed at p. Ill, Vol. 2), the 
record shows that the joint report of the 
Municipal Engineer and the works sub- 
committee (printed at pp. 87 to 90, 
Vol. 2) was read as well as a letter from 
Lala Sain Das, the oo-contractor. (whioh 
18 not ID the printed record but is on the 
record}, which agreed to the suggestion 
of arbitration. Upon this a resolution 
was moved by Sardar Santokh Singh, 
^hioh as follows : 


‘hat in ordar to finally sett: 

between tl 

committee on the one hand, and Lala Rail 
Bamand Sain Das on the other, the diaput. 
may be referred to the arbitration of an arWtti 
tor to be named by the committee. 

This amended resolution was aooepte 
by the original mover and was finall 
earned. The question is whether thes 
doouments contain an aoknowledgmer 
of babiliby within the terms of 8. IJ 
Lim. Act. The learned counsel for th 
respondents first of all contended that i 
order to find out the nature of "the dis 
putes and the claims of facts and law 
between the committee and the contrac 
tors and to see whether the resolutio) 
contwned an aoknowlodgmenb, it wa 
possible to go beyond the terms of thi 
document and to look to extraneous evi 


deuce to ascertain what those disputes 
were. For this purpose be retied on two 
rulings in particular 16 Mad 366 (l8) 
and 25 Mad 220 (19), wbereio it was 
held that the name of the creditor and 
the identity of the debt could be estab- 
lished apart from the document contain- 
ing the acknowledgment of liability. It 
seems to me however that on a correct 
reading of 25 Mad 220 (19), while the 
name of the creditor and the identity of 
the debt might be established aliunde, 
the ruling holds that for the purposes of 
seeing whether the acknowledgment is 
an acknowledgment of liability within 
the meaning of S. 19, it is not permissi- 
ble to go outside the dooument and to 
read into the document what is not con- 
tained io the document itself (see in 
particular p. 232 of this ruling). I have 
therefore oo hesitation in repelling this 
contention of th© learned counsel for the 
respondents. 

Bat the question remains as to what is 
the document, whioh contains the ac- 
knowledgment of liability. Now it seems 
to me clear, after considering the matter 
and after bearing both the learned coun- 
sel on the point involved, that the 
document containing the ackuowledg- 
ment of liability is not the mete 
record of the resolution whioh was 
finally accepted by the Municipality but 
is the entire paragraph containing the 
proceedings of the Committee, of whioh 
the resolution itself forms only one pact. 
Therefore, it seems to me that the doou- 
ment containing the acknowledgment is 
really the whole of paras. 645 and 650 of 
the proceedings of the Committee, dated 
22Dd June 1928. These paragraphs by 
express reference incorporate in them, 
selves certain other doouments, namely 
the letter of Ralia Ram, the joint report 
of the Municipal Engineer and the Works 
Sub-Committee, and the letter of Lala 
Sain Das. Therefore in interpreting the 
words of the resolution "the claims of 
facts and law" and the "disputes," it 
can be clearly seen that there was an 
unsettled outstanding account between 
the-Committee and Lalas Ralia Ram and 
Sain Das. This is clear from the report 
of the Municipal Engineer, the Secretary 
and tbe Works Sub committe e. Thera. 

oqQ:^8 U L J 191. 

19. Aijar Veakataramana Ivet 

(1902) 25 Uad 220 (P B), 
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fore the resolution properly construed in 
the light of the document which contains 
the resolution, contains an admission that 
there was an outstanding unsettled ac- 
count between the Committee and Balia 
Bam and Sain Das, and this was the 
matter which was to be referred to arbi- 
tration. The learned counsel for the 
appellant has contended on the authority 
of 40 Mad 701 (20), 6 Ch App 822 (21), 
33 Cal 1047 (22) and 48 I C 89 (23) (a 
Division Bench ruling of the Madras 
High Court), that assuming that there 
was any acknowledgment of liability by 
reason of the acknowledgment of an 
unsettled account, this acknowledgment 
was coupled with a condition, namely an 
implied promise to pay only such sums as 
were found due by an arbitrator on this 
unsettled account and nothing else, and 
that therefore as the condition of refer- 
ence to arbitration failed, there was no 
acknowledgment of liability at all within 
the terms of S. 19. 

On the other hand, the learned counsel 
for the respondents contended on the 
authority of 33 Cal 1047 (22), 1928 Sind 
45 (24), 2 I G 370 (25) and 10 Mad 259 
(26), that this acknowledgment of an 
unsettled account amounted to an ac- 
knowledgment of liability to pay what- 
ever might be found due by either party 
on account being taken, and that there- 
fore there was an acknowledgment of 
liability within the terms of S. 19, not- 
withstanding the failure of the arbitration. 
Here, it may be pointed out before pro- 
ceeding to deal with this matter, that 
before the trial Court, it appears to have 
been successfully contended that S. 18, 
Limitation Act also applied and that the 
Municipal Committee had kept the plain- 
tiff from bringing a suit by actions which 
amounted to a fraud. Before us however 
this point was expressly given up by the 
learned counsel for the respondents and 

20. BoUapragada Rama Muitbi v. Tbamaana 
Goppavya, 1917 Mad 892 = 85 I 0 575 = 40 
Mad 701=31 M L J 231. 

21. Bivec Stearoec Co.. In re, (1872) 6 Cb A 822 

=25LT319=19WR1130. 

22. Mani Lai v. Seth Bupcband, (1906) S3 Cal 

1047=33 I A 165=2 N L B 130 (P 0). 

23. Karayanaawami Mndali, v. Gangadbara 
Mndali, 1919 Mad 838=48 IC 89=37 M L J 
353 

24. Hnkmat Slogb y. Keaa Mai, 1928 Sind 45= 

104 I C 672=22 SLR 117. 

25. Jeeomal y. BaQfiimal, (1909) 3 8 L B 53 = 2 
I 0 370. 

26. Sitayya y. Banga Beddiy (1667) 10 Mad 259. 


it was Dob coDteoded, and indeed could 
not be contended, that S. 18, Limitation 
Act, had any application to the facts of 
this case at all. 


To turn now to the point that has beep 
stated above, there is no donbt a conflict, 
as far as I can see, between 40 Mad 70l 
(20) supported by 48 I C 89 (23) and 1928 
Sind 45 (24)«support0d by *2 I C 370(25). 
For the purposes of this case however it 
is UDuecessary to enter into any critical 
analysis of these rulings. It appears to 
me that the principles which should guide 
the Courts in this country have been 
laid down in the Privy Council ruling 33 
Cal 1047 (22), and all that the Courts 
have to do is to see how far those princi- 
ples are applicable to the facts of a parti- 
cular case. Id 33 Cal 1047 (22) their 
Lordships of the Privy Council laid down 
that wherever there was an acknowledg- 
ment of an outstanding account, without 
more, then it followed that there was an 
acknowledgment of liability to pay the 
balance due which might be found to 
arise upon a taking of those accounts and 
therefore an acknowledgment of liability 
within the terms of S. 19. As has been 
pointed out already, the document in this 
case, viewed as a whole and read in the 
light of the documents which are incor- 
porated in it, does contain an admission 
of an outstanding unsettled account. As 
has been previously stated, the position 
appears to have been that the contrac- 
tors were claiming about a lakh and flfty 
thousand rupees and the officials of the 
Committee, who bad gone into the matter, 
admitted an account of Rs. 17,000 odd 
subject to oounter-olaims on behalf of 
the Committee. It seems to me clear 
that such a position implies an unsettled 
outstanding account between the parties. 
Therefore under the' principles laid down 
in 33 Cal 1047 (22). there is in this docu- 
meat an acknowledgment of liability 
which extended limitation under the 


lerms of B. 19, Limitation Act. 

Reliance however has been placed by 
ihe learned counsel for the defendant ap- 
)ellant on 6 Ch A 822 (21). It appears to 
na however that the facts of that case 
kte distinguishable. At p. 824 are con- 
.ained the two documents on which 
•eliance was placed in that case. The 

irst reads as follows : 

We find that we have long since named an 
krbitrator. Yon then proposed to let one 
, rater act for both sides; and we were wUUng 
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io allow the arbitrator we bad oilgioaUj named 
to act alone. He is a man oi the Srst position 
and we need not sa;, wholly nnconnected with 
the parties in the case on which he has never 
been in the remotest manner consulted. The 
final arrangements lor the reference therefore 
rest and have long rested with yon. 

The second document is : 

I am directed by the Board of this company 
to inform you that a paper has been received at 
this ofilce without letter or explanation of any 
kind, purporting to be a memoranduiD of ac- 
connt between you and this company, which is 
altogether incorrect both lo principle and 
detail, omitting all deductions and credits to 
which this company are entitled, and which 
would leave the balance considerably in their 
favour. 1 am however authorised to say that 
tbie company are still willing, as they have all 
along been to have all accounts and questions 
between you and them decided by arbitration 
according to your contract, and they again call 
upon you to concur with them in the necessary 
steps for that purpose. 

The rest of the docament is imonaterial 
for the purposes of this argument. The 
argument of the learned counsel for the 
appellant was that the Privy Council in 
83 Cal 1047 (22) had expressly approved 
of 6 Ch A 822 (21) and that in the latter 
case there was an acknowledgment that 
there was an unsettled outstanding ao- 
count and yet in that ruling it had been 
held that this document was not an ac- 
knowledgment of any liability and there- 
fore no promise to pay could be inferred 
from it. The argument however loses 
sight of the words of the documents in 
question. The first document obviously 
contains no reference to any unsettled 
account at all and merely states a desire 
on the part of the company to refer the 
matter to arbitration. As rightly pointed 
out in the ruling, the only promise to 
pay that could be implied under the 

terms of this document was a promise to 

pay whatever the arbitrator might find 
due. In the second document, there is 
no doubt a reference to an unsettled 
account, but it is expressly stated therein 
tbat If this account were gone into, then 
the balance would be in favour of the 
company. As pointed out therefore in 

the ruling at p. 830, it is clear that this 

letter did not contain any admission of a 
debt. It 18 true that the letter went on 
to ^ree to arbitration for the purpose of 
settling the dispute; but the only ack- 
nowledgment of liability again therefore 
was to pay whatever an arbitrator might 
and due, not an aoknowledgment that 
anything due under an un- 
Battled account or an aoknowledgment 


that there was an unsettled account whose 
balance was unknown. It appears to me 
therefore that this ruling is clearly 
distinguishable from the present case, 
where there was an admission of an out. 
standing unsettled account without a 
claim tbat on a proper taking of accounts 
the balance would be in favour of the 
Committee. On the other baud, as far as 
cau be made out, the only claim, if any, 
in this case appears to have been that 
there was a balance but a smaller balance 
than that claimed by the contractors due 
from the committee. In these circnm. 
stances therefore it appears to me that, 
quite apart from the implied promise to 
pay whatever was found due by an arbi- 
trator, there was an admission of the 
existence of an outstanding account with 
at least the possibility or probability of 
the balance being against the committee. 
I would therefore hold following the 
principles laid down in the Privy Council 
ruling in 33 Cal 1047 (22) tbat this doou- 
ment contained an aoknowledgment of 
liability within the terms of S. 19 and 
tbat it afforded a fresh starting point of 
limitation from 22Dd June 1928. 

The only question that now remains 
to be decided is the article applicable. 
Before the trial Court it appears to have 
been contended, and as far as can be 
made out from the judgment, successfully, 
that Art. 120 might apply to the facts of 
the case. Before us it has been admitted 
by the learned counsel for the reapon- 
dents that, apart from the question of 
Art. 146 applying to Item 11 of the sche- 
dule. namely Rs. 10,000 deposited by way 
of security, which has already been dealt 
with, Art. 116, Lim. Act, would apply. 
This admissmn was made with reference 
to the hull Bench ruling 2 Lah 876 (4) 

“0 to be properly ad- 
mitted under that ruling. I have already 
pointed out that the learned counsel for 
the appellant relied on Art. 115 for moat 

of the Items and Art. 66 for some of the 

Items. Either article would give a period 

of three years from 22nd June 1928 and 

as the suit was brought within three 
years from that date, namely on 22nd 
June 1931 the suit was within limitation. 

The next question that arises for deoi^ 
Sion 18 which of the parties is guilty of 
the breach of contract. Upon this point 
the contention of the learned counsel for 
the appellant is as foUows: Admittedlv 
the oontractors did not finish the work 
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and that a work in value of about Rupees 
10,000 was still left to be completed, 
when work was finally stopped on 30th 
June 1924. He contends therefore that 
as the contract was an “entire contract," 
(which contention has not been disputed 
by the learned counsel for the respon- 
dents), the breach was on the part of the 
contractors. To the argument arising 
under para. 7, printed at p. 12 of Vol. 2, 
namely that payments had to be made 
whenever work of more than Rs. 1,000 
estimated value was completed and ap. 
proved by the Municipal Engineer, he 
contends that, as a matter of fact, the 
Municipal Engineer gave no such appro- 
val and that, in any event, this term was 
not essential to the contract but was 
merely a matter of convenience for pay- 
ments on account between the parties. 
It seems to me sufficient to dispose of 
this argument by pointing out that the 
interpretation put upon this clause by the 
plaintiffs, namely, that an intermediate 
payment became due to the contractors 
whenever they had completed work of 
the estimated value of Rs. 1,000, was not 
disputed by the defendant either in the 
Court below or before us. On the ques- 
tion of fact, as to whether there was 
sufficient work done or sufficient and good 
material present at the site approved of 
by the Municipal Engineer, it is sufficient 
to refer to the admissions of the Munici- 
pal Engineer contained in various docu- 
ments, in particular in the joint report 
submitted by him and the Secretary, 
(printed at pp. 87 to 90, Vol. 2), to which 
a reference has already been made, and 
to the other admissions by him with 
reference to the contractors’ claim of 
having done Rs. 41,000 worth of work, in 
which, without admitting the exact 
amount claimed, the Municipal Engineer 
admitted that the work amounting to 
several thousands had been done by the 
contractors, (printed at p. 73, Vol. 2 to 
which a reference has also already been 
made). 

To dispose of contention that this term 
was not essential to the contract, I think 
it is sufficient to point to the enormous 
difference between the thousand rupees 
of the clause and the entire estimated 
amount of the contract which, at the 
least, amounted to Rs. 2,41,000 roughly, 
and which, according to the plaint and 
the admissions made, included, over and 
above this, work worth Rs. 80,000. To 


hold that the contractors were bound to 
complete work to this extent without 
receiving any intermediate payments at 
all, would be to go contrary to common 
sense as well as to the plain words of 
Cl. 7, which shows that the contractors 
sball receive intermediate payments. I 
have therefore no hesitation in bolding 
that the breach of contract took place on 
the part of the Municipal Committee and 
the contractors were justified in not pro- 
ceeding with the work after 30tb June 
1924. (After dealing with thevarious items 
separately, bis Lordship proceeded). 
The question now remains of the amount 
of interest. Mr. Jagan Nath contends 
that the rate allowed, i. e., twelve per cent 
per annum, is far too high. At the time 
in question however the rates of interest 
were much higher than they are now and 
one indication of this is given by the 
admitted fact that when the Municipal 
Committee stood surety for the loan of 
Rs. 7,000 by the Central Bank to the 
contractors, the Bank charged and got 
nine per cent interest. The rate there- 
fore of twelve per cent, per annum allowed 
by the trial Court does not seem un. 
reasonable and the matter being one of 
discretion I would not interfere in appeal 
with the discretion exercised by the trial 
Court, especially in view of the conduct 
of the Municipal Committee throughout, 
which, to say the least of it, does not 
seem to me to be befitting the Corpora- 
tion of the second largest city in the 
province. On this point the contractors 
have claimed that the trial Court should 
also have allowed interest at the rate of 
twelve per cent per annum from the date of 
the institution of the suit up to the date 
of the decree and they further claiin that 
qua the item of future interest the Court 
should have allowed future interest on 
the decretal amount at the rate of 6 per 
cent, per annum and not only on e 
principal sum of Rs. 91,226. I am loath 
however to interfere with the discretion 
exercised by the trial Court and I there- 
fore do not consider that the cross-obje^ 
tions of the contractors should be upheld. 
On the question as to the amo^t of 
principal on which future >°terest shoffid 
L, tho matter wiU have to be dejt 
with at greater length heremalter. (The 
remaining portion ol the lodgment is net 
necessary for this report). 

Tek Chand, J.— I agree. 


E.S./B.E. 


Decree varied. 
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Coldstream and Bhide, J, 

Committee of Management of Gur^ 
dxvaras^ Objector — Appellant. 

V. 

Hakim Singh and others — Petitioners 
and others — Objectors — Respondents. 

First Appeal No. 626 of 1932, Decided 
on 11th Febraary 1936, from decree of 
Sikh Gurdwaras Tribunal, Lahore, D/. 
16th January 1932. 

Sikh— Gurdwara ~ Bunga Soblanwala — 
Situation on outskirts of Golden Temple^ 
Institution caiied as Bunga is significant — 
Bunga Sobianwala partly religious and 
charitable institution — Inalienable — Shri 
Har Mandir Sahib bas no right of control 
over this Bunga. 

The very situation of the Bunga Sobianwala 
on the outskirts of the Gurdwara Harmandlr 
Sahib (Golden Temple, Amritsar) lends support 
to the contention thatit is inteaded for the uso 
cf pilgrims visiting od ordinary businesses. 
The fact that the place is called Bunga is itself 
significant. So the Bunga Sohlanwala is an 
institution partly religious and partly chari- 
table in character and it is under the 
management of the proprietors of the village 
Sohl as trustees. The Bunga is inalienable. 
The Shri Harmandir Sahib bas no right of 
superintendence or control over the manage- 
ment of the Bungs. [P 643 0 1, 2; P 643 C 1] 

Ckaran Singh and Gurcharan Singh^ 
for Appellant;. 

Din Dayal Khanna—lor Respondent. 

Bhide. J.— There is a Bnnga called 
Bnnga Sohlanwala sibnated on the out- 
skirts of the Gardwara Harmandir Sahib 
at Amritsar, popularly known as the 
Golden Temple, which was claimed as the 
property of the Gurdwara under 8. 3, 
Punjab Sikh Gurdwaras Act. The pro-* 
prietors of the village Sohl put in a peti. 
tion, through seven persons as their re 
presentatives, under S. 5 of that Act 
claiming the Bunga as their property The 
petition was sent to the Sikh Gurdwaras 
Tribunal for decision and that Tribunal 
has [hy a majority) passed the followina 
order febereon: 

The proprietors of the village Sohl are the 

®**." Harmandir Sahib has no 

nlH<;iI ‘ therein and in parlignlar 

RO right of suporinteudence or coutroi. 

From this order the Local Committee 
the Gurdwaras at Amritsar as well as 
the proprietors of the village ' Sohl have 
preferred appeals. Mr. Oharan Singh on 
ehalf of the Local Committee of the 
tw disputed the fact 


prietors of the village Sohl and was under 
their management, but he contended that 
the property was dedicated to religious 
and charitable purposes and the pro- 
prietors of the village Sohl are only 
managing the property as trustees. He 
further contended that the decree passed 
by the Tribunal negativing the right of 
the Harmandir Sahib to superintendeDca 
and control over the management of the 
Bunga was wrong firstly, because it was 
beyond the jurisdiction of the Tribunal, 
and secondly because it was not justified 
by the evidence on the record. On 
behalf of the proprietors of Sohl it was 
contended in their appeal that the Bunga 
was the absolute property of the pro- 
prietors of Sohl and the Tribunal was 
wrong in declaring the property to be 
inalienable. It will appear from the 
above that the two points which require 
decision in appeal are; 

(l) Whether the Bunga in question 
is dedicated to religious or charitable 
purposes or is secular property; and 
(2) whether the decree is wrong in so 
far as it negatives the right of suparin. 
tendence and control of the Shri Har- 
mandir Sahib. 


As regards the first point there is no 
direct evidence as to dedication, but 
there is sufficient evidence on the record 
to show that the Bunga is dedicated to 
religious and charitable purposes. We 
have in the first place an important 
agreement of the year 1876, (Ex. P/6) 
executed by Nihal Singh a custodian of 
the Bunga in favour of the proprietors of 
Sohl in which the following passage 
occurs : 

Asthan Bunga Sohl wa Thathe ka jo mala'l- 
bga Darbar Sahtb men Kaveshar Mahan Singh 
(iranthkhawnt J^rla hai. ba’d fnutidgi uske 
matn Bunga Sohl wa Thathi men Granlh- 
khwanx karunga, bunga ko abad rakhunga. Jo 
tahl sewa EavesJuir Mahan Singh ki karto hain 
watse hx merx kar dxya karange. Agar xnain 
tiunga abad na rakhunga to Sohl Thathi ko 
»*«yor hax, mera Aroi utar na hoja. [Kaveshar 

Mahan re<^8 the Gtauth Sahib In thoinstitn- 
«on. the Bunga of Sohl and Thathi, which 
IS attached to the Darbar Sablb. Alter hla 
death I wlU read the Qranth Sahib in the 

Bunga Sohl and Thathi and will maintain the 

Bunga. Whatever service is rendered to Mahan 
t-ingh Will be rendered to me also. H I do not 
mamlaiQ tho Bunga then it shall be open to 
the people ol Sohl and Thathi (to eject me). I 
Will raiao DO objeoUon.] 

This clearly indicates that the Bunga 
was dedicated for religious purposes. The 
contention of the proprietors of the vU. 
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lage Sohl that the Bunga was built 
merely for the convenience and comfort 
of the residents of that village who visit- 
ed Amritsar on business or otherwise is 
not sustainable. The very situation of 
the Bunga on the outskirts of the Gurd- 
wara Harmandir Sahib lends support to 
the contention of the Local Committee 
Jtbat it is intended for the use of pilgrims 
ivisiting the Gurdwara and not for the 
juse of people visiting Amritsar on ordi- 
nary business. The fact that the place 
is called “Bunga” is itself significant. In 
9 P K 1917 (l) the term “Bunga” was ex- 
plained as follows : 

Bungas ace hostels whore pilgrims, coming 
from various parts ot India Co pay a visit to 
the Golden Temple, stay. These hostels were 
founded by rich men, especially by the Rajas, 
and were dedicated to the public as wakf pro* 
perty. There was appointed in each Bunga a 
custodian called Bungai whoso duty was to read 
Granth Sahib and arrange for the comfort of 
the pilgrims staying in the Bunga and keep the 
Bunga in proper order. 

The above description of a Bunga oc- 
curred in the judgment of the trial Court 
in that case and its correctness was not 
challenged by either party in appeal. This 
explanation of the term “Bunga” as given 
in 9 P R 1917 (l), was adopted in several 
subsequent decisions: see e. g., 146 P R 
1919(2), Civil Appeal No. 2610 of 1929 
(3) and 1933 Lab 1041 (4). The learned 
counsel for the proprietors of Sohl was 
not able to cite a single authority in 
which a Bunga was held to be purely 
secular property. He referred to 81 P R 
1902 (o). in which the Bunga Nur Mahal- 
yanwala was held to be “an imperfect 
trust” in the nature of a foundation like 
a private chapel in a gentleman's park 
(in England) to which the public have 
been permitted to resort, but which may 
be closed or pulled down without refer- 
ence to the public. This was a Single 
Bench ruling of the Punjab Chief Court. 
The view taken in that ruling does not 
appear to have been accepted in 146 P R 
1919 (2), which was a Division Bench 
ruling of that Court relating to the same 
Bunga. In 146 P R 1919 (2) the descrip- 
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4. Management Committee, Gurdwaras, Amrit- 
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tion of a 'Bunga' as given in 9 P R 1917 (l) 
(quoted above) was referred to and it was 
held that the Bunga was a religious and 
charitable endowment and the right of 
management of such an institution could 
not he alienated. 


The contention of the proprietors of 
Sohl that only residents of that village 
were allowed to occupy the Bunga does 
nob appear to be correct. It may be that 
the residents of that village were given 
preference, but there is evidence on the 
record to show that residents of other 
villages have also resided therein (see e.g, 
0. W. 1, 3, 4). The agreement Ex. P.6 of 
1376 referred to above does not mention 
that only people from Sohl were to be 
allowed to put up in the Bunga. There 
is no such mention even in Ex. P.4 which 
was an agreement executed by .\jaib 
Singh, the present Bungai, in the year 
1923 after the commencement of the pre- 
sent litigation. If the people of the 
village Sohl alone bad a right to put up in 
this Buuga one would have expected to 
find a mention of this important fact in 
these agreements executed by the Bungais. 
In view of the above facts, I would hold 
that the Bunga in dispute is an institu* 
tion partly religions and partly charitable 
of the kind described in 9 P R 1917 (l),i 
aud that the proprietors of the village' 
Sohl are the managers of the institution; 
as trustees and not as sole proprietors 
thereof, and I would modify the decree of 
the Tribunal to this extent. Being a 
religious and charitable insbitution the 
Bunga would be inalienable and tbete is- 
no reason to interfere with the decree of 
the Tribunal in this respect. 


As regards the second point requiring 
lecision in these appeals, viz., whether 
he Tribunal was wrong in deciding that 
he Shri Harmandir Sahib had no right 
if superintendence or control over the 
nanagement of the Bunga, the ruungs 
.935 Lah 279 (6) and 1935 Lah 813 (7) 
ippear to me to be distinguishable. These 
■ulings related to petitions under b. iU. 
>ikh Gurdwaras Act, and all that was be d 
herein was that such petitions could only 
,e either accepted wholly or partly or 
lismissed. and that there was no provision 
D the Act for a declaration as regards 

6. Shiromani Gurdwara 

tee. Amritsar P L R 44 

166 I 0 1042=16 Lah 9^8— 38P L B 44. 

7. Hazara Singh v. Chet Bam, 1935 Lah 818 

160 I C 538. 
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the rights of the objectors being granted 
|by the Tribnnal. In the present instance 
itbe declaration to the effect that the Shri 
jHarmandir Sahib has no right of control 
or superintendence over the management 
has been really given with reference to 
the petition under S. o and nob with 
reference to any independent claim of the 
^objectors. The objectors' case was that 
the Bnnga belonged to the Gurdwara 
Shri Harmandir Sahib. This claim is no 
longer pressed. The only claim now put 
forward on behalf of the local Committee 
is that the Shri Harmandir Sahib has a 
right of superintendence and control over 
the management of the Bunga. This is 
in effect only a restriction on the rights 
as claimed by the petitioners under S. 5 
and all that the Tribunal has decided is 
thab^ no such restriction exists. In my 
opinion the Tribunal had jurisdiction to 
decide this question 

On merits there seems to be no force 
m the claim as to superintendence and 
control advanced on behalf of the Gurd- 
wara. Eeferenoe was made to the oral 
testimony of Natba Singh (0. W. D.Suba 
Singh (0. W, 3) and Karta Singh {O. W. 
4), but this oral testimony is noconvincing 
and quite inadequate to establish the 
alleged right. On the above findings, 

I wonld dismiss the appeal of the pro- 
prietors of Sohl (Civil Appeal 694 of 1932) 
and accept that of the Local Committee 
(Civil Appeal 626 of 1932) in part and 
declare that the Bnnga Sohlanwala is an 
institution partly religious and partly 
charitable in character and that it is 
under the management of the proprietors 

of the village Sohl as trnstees. The 

Bunga is inalienable. The Shri Harmandir 
bahib has no right of superintendence or 
control over the management of the Bunga. 
Coldstream, J.— I agree. 

B.D./R.K. Orde r accordingly. 
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Coldstream and Bhide, JJ. 
Committee of Management of Gurd 
toaras, ^mn^iar-Objectors— Appellants. 

y. 

^}rna SmpA— Petitioner and another— 
t/bjeofcor “Eespondents. 

First Appeal No. 1190 of 1933. Da 
OD 11th Febraarv 1936 
S S^”t '^ k^***!* Act (8 of 1925) 


In a petUion under S. 5, what the Tribunal 
has primarily to determine is the right, title 
or interest of the petitioner in the property in 
dispute. It may have to determine the objec- 
tions raised by the opposite party for that 
purpose, but the section does not seem to jus- 
tify the determination of the objector's right 
only, without anv pronouncement on the rights 
of the petition6r;‘l935 Lah 279 and 813, Eel. an. 

[P 614 C 1] 

Charan Singh and Gurcharan Singh — 
for .appellants. 

Din Dayal Khanna and 5. L. Puri for 
i ishiiii Datta — for Bespondent (Peti- 
tioner). 

Bhide, J. — This appeal arises out of a 
petition under S. 5, Punjab Sikh Gurd- 
waras Act, by one Atma Singh for a de- 
claration that he is the owner of a Bunga 
known as Bunga Bndh Singh. The peti- 
tioner's claim was opposed by the Com- 
mittee of Alanagement for the Gurd- 
waras at Amritsar, who claimed that the 
Bunga was the property of the Gurdwara 
Sri Harmandir Sahib. The majority of 
the tribunal which tried the petition 
gave no finding as bo the petitioner’s 
rights but merely granted a declaration 
to the effect that the Bunga was not the 
property of Sri Harmandir Sahib and 
that Sri Harmandir Sahib had no right 
of superintendence or control. From 
this decision the Committee of Manage- 
ment has appealed. 

It is contended on behalf of the ap. 
pellant that the tribunal was in error in 
holding that the appellant had no right 
to supervise or control the management 
of the Bonga, and that in any case the 
negative declaration as to rights of Sri 
Harmandir Sahib which was granted by 
the majority of the tribunal without 
determining the petitioner's rights was 
without jurisdiction. As regards the first 
point, there is no evidence of any value 
on the record to prove that Sri Hat- 
mandir Sahib has any right to control or 
wpervise the management of the Bunga. 
ine appellant produced a few witnesses 
who stated that they had been located 
at the Bunga by the Manager of the Har. 
mandir Sahib. But this would not neoes. 
sarily show any right of control or super. 

. A Bunga is usually intended for 
tbs reaidenoe of pilgrims and the wit- 
nesses may have been merely allowed to 
occupy the Bunga on the reoommenda- 
tioD of the Manager of Sri Harmandir 
pahib. I, therefore, feel no hesitation 
m freeing with the finding of the learned 
tribunal on this point. 
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The second contention, however, ap- 
pears to me to have force. In a petition 
under S. 5, what the Tribonal has pri- 
marily to determine is the right, title 
or interest of the petitioner in the pro- 
perty in dispute. It may have to deter- 
mine the objections raised by the oppo- 
site party for that purpose, but the sec- 
tion does not seem to justify the deter- 
mination of the objectors’ rights only, 
without any pronouncement on the rights 
of the petitioner. This view receives 
support from recent decisions of this 
Court, reported as 1935 Lab 279 (l) and 
1935 Lab 8l3 (2). In the present instance 
the majority of the Tribunal have recorded 
no finding at all on the petitioner's 
rights. The learned Tribunal (majority) 
remarked in their judgment : What the 
Tribunal has to decide under S. 5 is 
whether the Gurdwara has a right, title 
or interest in immoveable property'. In 
view of the language of S. 5 and the ml- 
ings referred to above, I find myself un- 
able to ac;iept this view. It is, there- 
fore, necessary to determine in this case 
what right, title or interest the petitioner 
has in the property in dispute. The 
petitioner claimed the Bunga as a private 
property and relied mainly on the fact 
that the Bunga was gifted to him in 1920, 
by Kundan Singh and two other persons 
who claimed to be its proprietors (vide 
Ex. P-l). The deed of gift, no doubt, 
describes the Bunga as the private pro- 
perty of the donors, but it is significant 
that it is stated in that very document 
that the Bunga was small and could ac- 
commodate only 10 travellers. The term 
‘Bunga’ has been described in 9 P B 1917 
(3) as a 

hostel where pilgrims coming from varioas 
parts of India to pay a visit to the Golden 
Temple stay. These hostels were foonded by 
rich men, especially by the Rajas, and were 
dedicated to the public as wakf property. 

This description was later adopted in 
subsequent rulings of the Punjab Chief 
Court as well as of this Court, see e. g. 146 P 
E 1919 (4), Civil Appeal 2610 of 1929 (5), 

1. Sbiromani Gurdwara Prabandbak Com- 

mittee, Amritsar v. Jagat Ram, 1935 Lah 279 
= 15C I C 1042=16 Lab 96S = 38 P L R 41. 

2. Hazara Singh v. Chet Ram, 1935 Lah 813= 
ICO I C 533. 

3. yiebr Singh v. Sochet Singh, 1916 Lah 93 — 
35 I 0 620=9 P R 1917. 

4 . Gabl Singh v. Surjan Singh. 1920 Lah 271= 

54 I C 955=146 P R 1919. 

5. Management Committee, Gurdwaras, -Am- 
ritsar V. Nanak Singh, Appeal No. 2610 of 
1929. 


and 1933 Lah 1041 (6), From the recital 
in the deed of gift referred to above, 
the Bunga in dispute appears to be 
an institution of the same character. 
This conclusion receives further support 
from an important agreement (Ex. 0-2) 
executed by the petitioner Atma Singh 
himself in favour of the Committee of 
Management in 1924. It appears that 
the petitioner wanted to repair the Bunga 
and had approached the committee who 
was in charge of the management of Sri 
Earmandir Sahib owing to some objec- 
tion which had been raised. The agree- 
ment clearly describes the Bunga as wakf 
property. This document was put to the 
petitioner, when he was in the witness 
box but be was unable to offer any satis, 
factory explanation of the above recital. 
He professed to be ignorant of the recital 
in the document, but I find it difficult to 
believe this statement. As regards the 
recital in the deed of gift about the ac- 
commodation available for pilgrims in 
the Bunga also, Kundan Singh, the exeon- 
tant when questioned in the witness box, 
was unable to offer any explanation. 

In view of the above two documents 
the oral testimony of the witnesses pro- 
duced by the petitioner in support of bis 
claim cauDot be accepted. 1 would, 
therefore, bold that the Buuga in dispute 
is wakf property dedicated for the use of 
pilgrims to Sri Earmandir Sahib and is an 
institution of the same description as that 
given in 9 P E 1917 (3). The petitioner's 
status is, therefore, only that of a trustee 
and manager of the Bunga and this fact is 
not now disputed by the appellant. The 
deed of gift in favour of the petitioner 
was virtually tantamount to a transfer of 
the mauagement in his favour. Such a 
transfer is not ordinarily permissible m 
law, but the recitals in the deed show 
that the executants were in debt and 
unable to maintain the institution. In 
the circumstances the transfer ® 

taken to be for the benefit of the institu- 
tion and as such valid. As already stated 
the petitioner’s status as a trustee is no 
longer disputed and hence it is unneces- 
gary to discuss that point further. 1 

would accordingly accept the ^ 

modify the decree of the tnbonal by dec- 

laring that the Bunga m dispute is w^f 

for the ose of 

“ Si 

I 0 1142=16 Lah 117=35 P L B 286. 
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visiting Sri Harmandir Sahib and that 
the petitioner is entitled to manage it as 
a trustee, without any right of control 
or supervision on the part of Sri Ear- 
mandir Sahib. I would leave the parties 
to bear their costs. 

Coldstream, J. — I agree. 

B.D./R.K. Order accordingly. 
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Coldstream and Bhide, JJ. 

Ke$ar Singh and anolhe ) — Petitioners 
— Appellants. 

V, 

Balwant Singh and others — Respon- 
dents. 

First Appeal No. 1523 of 1933, Deci- 
ded on lltb February 1936. 

Punjab Sikb Gurdwartts Act (S of 1925), 
S. 10— Potitioner pulling up claim tbak non* 
applicant has no right — Non'applicant not 
pulling any claim— Petilioner's claim based 
on their right of ownership ^ Right not 
ostabJished— Tribunal cannot determine non- 
applicant’s right. 

The power to deal with a petition under 
S. 10 does not include autboritj to determine 
a claim not included In the petition itself. 
NVbero claim that the DOD-appHcsot has no 
right oi duperinteodence and control U made in 
the petitions, but this claim is based on the 
plea that the petitioners were owners of the 
Bunga, and the evidence adduced by them was 
to prove that the Banga was not wakf, the 
claim falling entirely, the Tribunal can only 
dismiss the petitions and has no jurisdiction to 
adjudicate upon the question what rights were 
by the noo-appllcants : 1935 Lah 
Eel on. (p eiT C 2; P 64S C 1] 

Janki Nath Waeir and Dev Baj 
Sawhney — for Appellants. 

Madan Lai, Charan Singh and Gur. 
charaii Singh — for Respondents 2 and 4 

Coldstream, J.— This judgment will 
dispose of the three appeals Nos. 1628, 
1837 and 1838 of 1938. the sabjeob- 
matter in dispute being the same in all 
three cases, a building known as the 
Bunga Maharaja Sher Singh at Amritsar. 

ibis building which abuts on the par- 
karma or marble terrace round the sacred 
tank in the centre of which the Sri 
Harmandir Sahib, (the Golden Temple) 
a Notified Sikh Gurdwara is situated, was 
claimed as property of the Gurdwara. 
l^etitions disputing this claim were sub- 
mitted by Jaswant Singh (No. 1626) 
Kesar Smgh (No. 1628). Darbar Singh 
and others (No. 1627). residents ofKahna 
and Jhulke villages in Lahore Tahsil and 

n?ft” great-grandson 

of the builder of the Bunga. The peti- 
tions were duly sent to the Sikh Gur- 


dwara Tribunal for disposal. The Tribu- 
oal dealt with them together in one con- 
solidated proceeding and in each case 
made a declaration in accordaDce with 
the judgment of a majority of the mem- 
bers that the Sri Harmandir Sahib had 
DO right, title and interest in the build- 
ing which was wakf property dedicated 
to the use of pilgrims to the Sri Ear. 
mandir Sahib and that the descendants 
of Maharaja Sher Singh were managers 
of the Bunga. 

Against this decree Jaswant Singh and 
Kesar Singh have presenied the appeal 
No. 1528 and the Committee of Manage- 
ment, the cross. appeals No. 1837. in which 
the respondent is Jaswant Singh, and 
No. 1838 in which the respondent is 
Kesar Singh. Jaswant Singh in bis peti- 
tion asserted that be bad perpetual 
rights of possession and management in 
the Bunga in his capacity as Bungai, that 
be was in possession of the first storey of 
the Bunga having suoceeded Sahib Singh 
as his adopted son, and Sabib Singh hav- 
ing himself succeeded Natba Singh who 
was in possession before him, by adop- 
tion. He asked for a declaration that 
the Bunga was bis property. 

Id Kesar Singh's' petition it was as- 
serted that be and bis ancestors bad been 
in ' continuous and uninterrupted pos- 
session of two rooms in the Bunga, 
that the Bunga bad never been dedicated 
to the general public absolutely and that 
if there bad been any dedication it was 
an imperfect dedication with full power 
of control and management loft with the 
founders. The relief claimed was that 
the claim of the Gurdwara be dismissed. 
Before us it was at first argued for the 
appellants Kesar Singh and Jaswant Singh 
that the evidence proved that they were 
owners of the Bunga, but this position 
was ultimately abandoned and the only 
contention pressed was that the Tribunal 
having held and declared that the Gur- 
dwara had no rights in the Bunga was 
wrong in going on to declare that the 
property was wakf dedicated to the use 
of pilgrims to the Gurdwara and that the 
descendants of Maharaja Sher Singh, the 
founder, were managers of it. In the 
oross-appeal by theCommittee of Manage- 
ment the appellants* counsel Mr. Oharan 
Singh asks us to set aside the declaration 
^at the Gurdwara have no rights in the 
Bunga, first because there was no peti- 
tion on behalf of the Gurdwara before 
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the Tribonal for disposal and an adjudi. 
cation on its rights was without juris, 
diction, secondly because the evidence 
proves that the Gurdwara had a tight of 
controlling the management of the Bunga, 
and thirdly because the Tribunal ought 
to have given effect to a compromise 
during the proceedings effected between 
Sardar Balwant Singh and theCommittee 
of Management by which, in considers, 
tion of certain terms agreed upon, Sardar 
Balwant Singh transferred his rights to 
the Committee. 

Before issues were struck for trial Sar- 
dar Man Singh, counsel for Jaswant Singh 
and Kesar Singh, made a statement in 
which he admitted that the present 
Bunga had been built by Maharaja Sber 
Singb and bis wife Bani Bandbavi. The 
pedigree-table in the Tribunal's judgment 
is inaccurate. He also admitted that 
Kesar Singh was a Bungai of tbe Bunga 
and Jaswant Singh its Sarparast (over- 
seer) that the first Bungai was Sawaya, 
grandfather of Natha Singb, that the 
Maliaraja appointed Jaswant Singb and 
Kesar Singh's predecessors as Bungais, 
that pilgrims visiting tbe Golden Temple 
resided in the Bunga if permitted by the 
Bungai and Sarparast, and that tbe Grantb 
Sahib was read in the Bunga by Kesar 
Singb and Jaswant Singb. I may here 
note that from a judgment of 1896 re. 
ferred to below it seems that the Bunga 
existed before the time of Maharaja Sber 
Singh but was rebuilt by him and bis 
wife Bani Bandbavi. 

It is argued before us on their behalf 
that as Kesar Singh and Jaswant Singh 
were in possession of tbe Bunga (and it 
is admitted by the respondent Committee 
that Kesar Singh was in possession of 
the Bunga) it was for tbe Committee to 
show that they were not owners. S. 110 
Evidence Act, certainly supports this 
argument but in the present case the 
admissions made by the petitioners' 
counsel appear to me to be alone suffi. 
dent to justify the dismissal of their peti- 
tions. That a Bunga, situated as this 
building is situated, is ordinarily an insti- 
tution devoted to an object partly reli- 
giouB partly charitable, is now well estab- 
lished. The nature of the Bungas round 
the Golden Temple was described as 
follows in 9 P R 1917 (l), which dealt 
with a dispute over this very boilding:_ 

1. Mehr Singh v. Socbet Singb, 1916 Lab 98= 
35 I 0 620=9 P R 1917. 


Bungas are hostels where pilgrims coming 
from various parts of India to pay a visit to 
tbe Golden Temple stay. These hostels were 
founded by rich men especially by Rajas and 
were dedicated to the public as waqf property. 
There was appointed on each Bunga a custo- 
dian called a Bungai whose doty was to read 
tbe Grantb Sabib and arrange for the comfort 
of pilgrims staying in tbe Bunga and keep the 
Bunga in proper order. 


This definition has been consistently 
accepted and acted upon by the Chief 
Court and this Court: see 146 P R 
1919 (2), (which did not accept the opin- 
ion, expressed by a single Judge in 81 
P R 1902 (3), that a Bunga may be an 
imperfect trust and not a wakf), Civil 
Appeal No. 2610 of 1929 (4) and the recent 
jndgment published in 1933 Lah 1041 (5). 
The admissious made by Sardar Man 
Singh, before issues were framed, leave 
no doubt that tbe Buuga Sber Singb is 
an institution of this kind, that is to say 
a building in which tbe Grantb Sahib is 
read, dedicated to tbe use of pilgrims 
visiting the Golden Temple and that the 
petitioners have no proprietary rights in 
it. No doubt Kesar Singb, his father 
and grandfather have been Bungais of the 
Bunga, but there is no reliable evidence 
of their having set up a title adverse to 
the institution or that tbe nature of this 
Bunga is exceptional. It is true that 
Kesar Singb stated that he and Jaswant 
Singh used to lock up their portions of 
the Bunga wlien they went away, but 
even if this be believed their action 
would not be notice of a claim to bold 
adversely to the title of tbe institution 
of which they were Bungais. He also 
stated that he and Jaswant Singb bad 
posted a notice on the Bunga that it was 
private property. But it is not proved 
when this was done. 

On the other hand there is ample evi- 
dence showing that the Bunga is a wakf 
property intended for the residence and 
comfort of pilgrims. In 1893 Karam 
Singh, adopted son of Maharaja Sber 
Singb alienated a portion of the Bunga 
to one Harnam Singh. In 1896 Karam 
Singh's widow, Bani Sohan Kaur, sued for 


lahl Singh V. Surjan Singh. 1920 Lah 2(1 

=54 I C 955=146 P B 1919. 

lishan Singh v. Partab Kaur, (1902) 81 PB 

JSgement Oommittee.Gurdwaras. Amrit- 
sar V. Nanak Singh Civil Appeal No 2610 of 
1929 

lanagment Committee Gurdwarae^Am- 
tilsa^. Indar Singh, 1933 Lah 10«-ll7 
I C 1142=16 Lah 117=35 P L R 386. 
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possessioD, joinicig NatbaSiagb, to whose 
rights Jaswant Singh claims be has sac- 
needed, and Harnam Singh, Jaswant 
Singh's real father, as defendants. Natba 
Singh resisted the claim but in his jawab 
dawa (0. 11) admitted that the Bunga 
was Wakf and inalienable and that 
travellers obtained comfort there at all 
times. The Bani succeeded in obtaining a 
decree for possession in 1896 as custodian, 
the Bunga being found to be a Wakf pro- 
perty, and its alienation unlawful (0. 2 
and 0. 4). Many years later, Karam 
Singh’s son Bagbbir Singh, transferred 
his rights by deed to one Mohan Singh 
and Mohan Singh sued Eeear Singh's 
father, Sucbet Singh (who was in pos. 
session as Bungai) for possession on 
the strength of the conveyance. Mohan 
Singh's suit was dismissed, the alienation 
being held unlawful as the Bunga was 
Wakf. Ad appeal having been dismissed, 
Mohan Singh came to the Chief Court on 
second appeal. The judgment of that 
Court is the one in 9 P B 1917 (1) to which 
reference has been made above. The ap- 
peal was dismissed, the Court holding 
that when Bagbbir Singh sold the Bunga 
and the right of its management and 
superintendence, he sold a religious office 
for his personal gain and that the aliena- 
tion was therefore invalid. 

Although bis counsel admitted that 
Kesar Singh was Bungai, Kesar Singh did 
not attempt to establish any right, title 
or interest in the Bunga as such but con. 
tinned to deny that the Bunga was Wakf, 
or used for pilgrims, and when asked if 
he was in possession as a Bungai, he 
answered that he did not know what a 
Bunga was. He did not attempt to prove 
that he had succeeded to any offioe by 
hereditary right. He asserted that be was 
in possession as a Pujari of the Golden 
Temple. His counsel’s statement was that 
his forefathers were appointed by Maha- 
raja Sher Singh. In these oiroumstanoes 
I have no doubt that his petition was 
rightly dismissed. As regards Jaswant 
Singh, who was about 12 years old when 
his petition was submitted, after bearing 
his oonnsel, I am of opinion that the 
Tribunal was right for the reasons given 
in its judgment in deciding that Jaswant 
Singh is not a Bungai. His real father 
Haraam Singh made a statement as 
j • ^6* Id this he did not attempt to 
define Jaswant Singh’s claim beyond as- 
setting that he and Jaswant Singh were 


in possession of the part of the Bunga, 
that they had been repairing it, that the 
Golden Temple bad nob interfered with 
their management and had no concern 
with it and that Kesar Singh bad put up 
a notice with “No admission" written on 
it on his portion of the building. In cross- 
examination, he asserted that the Bunga 
was the property of Natha Singh, adop- 
tive father of Jaswant Singh, whose 
family bad been in possession of it for 
generations. He declared be could sell 
the Bunga if be wished. He could not ex- 
plain bow two unrelated families (his and 
Kesar Singh’s) came to be in possession. 
Jaswant Singh's claim was properly dis- 
missed. For these reasons I would dismiss 
the appeal No. 1528 of 1933,» 

The claims of the petitioners, Kesar 
Singh and Jaswant Singh, having been 
wholly dismissed the declaration in their 
favour to the effect that the authorities 
of the Golden Temple bad no right, title 
or interest in the Bunga ought not in my 
opinion to have been mads. Had they 
established a right the defining of which 
necessitated a description of the right 
found to belong to the Golden Temple, 
the case might have been different, but 
here Jaswant Singh has no right and the 
right of a Bungai, admitted but not 
claimed in the case of Kesar Singh, is 
merely that of a servitor nob shown to 
possess any right, title or interest in the 
property as against the manager thereof. 
I find support for my view in the judg- 
ment of this Court in 1935 Lab 279 (6). 
In that case a petition under S. 10, Sikh 
Gurdwaras Act had been withdrawn and 
stood dismissed but the Tribunal had re- 
fused to grant the Gurdwara oonoerned a 
declaration of its right. The Shiromani 
Gurdwara Prabandhak Committee ap- 
pealed. In dismissing the appeal Monroe, J. 
remarked that the power to deal with 
a petition under S. 10 — and the position 
in this respect of a petitioner under S. 10 
seems to be similar to that of a petitioner 
under S. 5 does not include authority 
to determine a olaim not included in the 
petition itself. No doubt the olaim that 
the Golden Temple had no right of super- 
intendenoe and control was made in the 
petitions of Jaswant Singh and Kesar 
Singh but this olaim was based on the 

8. Shiromani Gotdtwara Prabandhak Com* 
mittoB, Amritsar v. Jagat Ram, 1935 Lah 
279*166 I 9 1012=16 Lah 963=38 P L R 
i4» 
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plea that the appellants were owners of 
jthe Bunga, and the evidence adduced by 
them was to prove that the Bunga was 
not wakf. This claim failing entirely the 
Tribunal could only dismiss the petitions 
and had no jurisdiction in this case to 
adjudicate upon the question what rights 
were possessed by the Golden Temple. I 
would accordingly accept the appeals 
Nos. 1837 and 1836 and setting aside the 
declarations made upon the petitions 
Nos. 1626 and 1628 dismiss the petitions 
with costs throughout. 

Bhide, J. — I agree. 

B.D,/R.K. Order accordingly. 
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Bhide, J. 

{Firm) Chaudhri Fazl Din, Ghulam 
Qadir, Ahmad Bahhsh fc Co. — Plaintiffs — 
Appellants. 

V. 

Ghulam Rasul — Defendant — Respdt. 

Second Appeal No. 1016 of 1934, De- 
cicled on 18th December 1935. 

* Civil P. C, (1908), O. 30, R 9 — Partner 
of firm doing business with firm on his own 
behalf — Balance struck in favour of firm 
after settling accounts — Suit by firm for 
balance is competent. 

Although the Civil P. C , does not profess to 
lay down substantive law, 0. 80, R. 9 implies 
that a suit bj a firm against one of its partners 
or between firms having common partners Is 
maintainable in certain circumstances. An 
action for balance of a settled account is not 
barred merely because there are other unsettled 
accounts between the partners. [P 618 0 2] 

Where, therefore, a partner of a firm is doing 
business with the firm on bis own behalf and 
has struck a balance in favour of the firm after 
settling bis account, a suit by the firm for the 
balance is maintainable. The provisions of 

0. 30, B. 9 which provide that execution will 
nob be taken without the leave of the Court 
and the Court may order all accounts to be 
takoD and give such directions as it considers 
just are sufficient to safeguard the interest of 
the defendant: 1916 Cal 788, Bel. on. 

[P 648 0 2; P 640 0 1] 

Aldul Karim — for Appellants. 

Muhammad Amin Khan — for Respdt. 

Judgment — This was a suit by a firm 
called Chaudhri Fazl Din, Ghulam Qadir, 
Ahmad Bakbsh fc Co., against Ghulam 
Rasul, one of the partners iu the firm for 
recovery of Rs. 1,436. It appears that 
the firm was doing commission agency 
business and Ghulam Rasul bad transac- 
tions of this nature with the firm ou his 
own behalf. He struck a balance of 
Es. 1,128-6-0 in favour of the firm on 1st 
November 1929 aud it was on the basis 


of this balance that the suit was insti. 
tuted. The Courts below have held on 
the authority of 25 Bom 606 (l) that such 
a suit by a firm against one of its partners 
was not maintainable and have thrown 
out the suit on this preliminary ground. 
From this decision the plaintiff firm has 
appealed. 

The learned counsel for the appellant 
pointed out that 25 Bom 606 (l) was 
decided under the old Civil Procedure 
Code of 1882 aud contended that in view 
of the provisions of 0. 30, R. 9, Civil 
Procedure Code of 1908, the present suit 
is maintainable. He also pointed out 
that even in 25 Bom 606 (l), the suit was 
not dismissed, but the decree was given 
subject to its being treated as an item in 
the partnership accounts. The learned 
counsel for the respondent, on the other 
hand, relies on 34 M L J 408 (2), in which 
the principle of 25 Bom 606 h) was fol- 
lowed, in spite of the provisions of R. 9, 
0. 30, Civil P. C. It is true that the 
Civil Procedure Code does not profess to 
lay down substantive law, as pointed out 
in 34 M L J 408 (2), but 0. 30. R. 9. 
certainly implies that a suit by a firm 
against oue of its partners or between! 
firms having common partners would bej 
maintainable in certain circumstances at! 
any rate. In 34 M L J 408 (2) the suit' 
was held to be not maintainable in view 
of the facts of that particular case. In 
25 Bom 606 (1) it is pointed out that 
Courts of equity in England did not 
allow the Common law rule as regards 
the non-maiDtainability of a suit between 
firms having a common partner, to stand 
in their way of doing justice between the 
parties, when all the persons interested 
were before the Court. Acting on this 
principle a decree was granted subject 
to certain conditions. 


In 43 Cal 733 (3) it was held that an 
iction for the balance of a settled ac- 
iount would not be restrained merely 
because there were other unsettled ac- 
iounts between the parties. Ido not see 
vhy this principle should not be applied 
-0 the present case. Here the defendant 
la d struck a balance in favour of thO j 

1. Rustomji T. Pursbottam Daa, (1901) 25 Bom 
606=3 Bom L R 227. 

2. Laksbman Ohetly v. Nagappa Cbetty, 1918 

Mad 167=45 I C 86=34 M L J 403. 

3. Bam Nath Gagol v. N 

788=31 I 0 430=43 Cal 733=21 OWN 

632=22 C L J 839. 
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6rm after settliog bis account. All that 
,bo can urge is that after settlement of 
the entire account of the partnership, 
some balance may be found to be due to 
him. He has not cared to bring any 
suit for such an account. But apart from 
this, the provisions of 0. 30, B. 9, Civil 
P. C , provide that execution ^ill not be 
taken without leave of the Court and the 
Court may order all accounts to be taken 
and give such directions as it considers 
just This seems to be sufficient to safe* 
guard bis interests. For reasons given 
above, I hold that the present suit was 
maintainable. I accept the appeal and 
remand the case for re. decision under 
0. 41, B. 23, Civil P. C. Stamp on appeal 
to be refunded. Costs to follow final 
decision. 

R.M,/b.K, Apptdl dlloxccd* 
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Agha Haidar, J. 

L. Bam Mai Lilo S/i a A— Defendant* 
Appellant. 


V. 


L. Kanshi Bam — Plaintiff— Bespoo- 
dent. 

Second Appeal No. 215i of 1935, De- 
February 1936. from order 
of Addl. Diet. Judge, Lyallpur, D/. 20th 
May 1935. 

and Uw' 

exprecsions. 

♦r. a person in a written statoment refers 

to th * “ business 

according to the usage or custom provailintf in 

re/d locality by which he is liable to 

render accounts to his principal, but pleads 

that under the law ha is not liable: ^ 

•law- parlance 'usage' and 

ctwe wh ‘“*®^«^»?8eablo exi.ressions since 
of law! ^ “dffiitted has the force 

W.f.i ‘0 any other 

J. G. 5efAt— for Appellant, 
pond t Dev — for Bes. 

Judgment.— This appeal arises out of 

plaintiff against 
audition of aocluats. 
The plaintiff came into Court on the 

Men? the defendant was his 

Th? T ‘o Mcoxint. 

The defendant m para. 1 of his written 


statement stated that his 6rm was carry- 
ing on business as pacca arhtia, accord- 
ing to the usage prevailing in Lyallpur 
market and under the conditious of Sham 
Sundar Company, Lyallpur. Lower down 
he stated that under the law be was not 
liable to render accouuts. The trial 
Conrt framed a number of issues. Issue 1 
ran as follows : “Whether the accounts 
between the parties were on the basis of 
pucca arbat system and consequently the 
defendant is nob liable to render ac- 
counts.” 


The trial Court accepted the conten- 
tion of the defendant that he was a pucca 
arhtia and, according to the usage of the 
Lyallpur market, which was followed by 
all commission agents dealing in forward 
contracts, ha was not bound to render 
accounts to his constituents. It accord, 
ingly dismissed the plaintiff’s suit with 
costa. The plaintiff went up in appeal 
and challenged the finding of the Court 
below on issue 1. The lower appellate 
Court considered the evidence and, after 
discussing it in the light of the well- 
knowD text book, Pollock and MuIIa’s 
Commentary on the Indian Contract Act, 
came to the conclusion that the relation- 
flhip between the parties was such that 
a constituent could demand his account 
from bis commission agent in order to 
^certain the price at which bis order has 
been executed. On this finding it held 
that the defendant was liable to render 
accounts and remanded the case to the 
trial Court for disposal according to law. 
me defendant has come up to this Court 
ID second appeal. Mr. Aohhru Bam for 
the respondent has raised a preliminary 
objection that no second appeal was com- 

appellant has not 
hied the certificate prescribed by S. 41 (3) 

ThTuh^n argument is 

PoaitioD of a pucca arhtia changes 

and in the present 
by the 

defendant himself was that be was a 
pucca arhtia according to the usage pro. 
vailing in the Lyallpur market. 

The Court had therefore to determine 

prevailing in the 
y pur market. The lower appellate 
Court came to the oonclusion that thl 

found m Lyallpur market, was liable to 
render account to the principal and that 
m this respect he was in the position of 
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an ordinary commission agent; and nob 
a person dealing as a principal with a 
principal. Mr. Sethi argued that, although 
in the opening portion of written pleas 
be had referred to bis position as a pncca 
arhtia doing business according to the 
usage or custom prerailing in the Lyall- 
pur market, he had also pleaded that 
under the law be was not liable to render 
accounts and that therefore he had taken 
up a position quite apart from the 
language used by him in the opening por. 
tion of bis written statement. This argu- 
ment does not appeal to me. In 
'common parlance ’usage ” and law” are 
'interchangeable expressions since usage, 
when proved or admitted has the force 
|of law. Mr. Acbhru Ram further argued 
'that the words “custom or usage” which 
are to be found in S. 41 (3), Punjab Courts 
Act, need not be confined to agricuU 
tural usage only. There is force in this 
contention. A customer usage may refer 
to any other kind of business or trausac- 
tion representing human activity and 
enterprise, and need nob be confined to 
agricultural custom only. 

He has quoted the authority of a Single 
Judge of this Court in 1926 Lab 227 (l) 
in support of his contention It may be 
noted that this case before the learned 
Single Judge arose out of a Division Bench 
judgment, but as one of the learned 
Judges had ceased to be a member of the 
Court, the application for review came 
up before him as a Single Judge. The 
view of the law laid down by the learned 
Judge appears to be correct and Mr. Sethi 
has not been able to quote any authority 
to the contrary except his own assertion 
that it is not sound law. In my opinion 
the preliminary objection taken by 
Mr. Acbhru Ram prevails and the appeal 
is dismissed with costs. 

D.S./r.K. Appeal dismissed. 

1. Firm Gobind Prasad Wazir Sinph t. Firm 
Mangal Sain Dull Cb and, 19*26 Lab 2*27= 
91 1 C 506. 


<a) LimiUtion Act (1908). S. 12^ A app]j« 
Ing for copy of judgment on 4th January 
1934-* Copying agent making note on appli. 
cation on 9tb that A was required to de* 
posit Rs. 10 as advance copying fee — Order 
not communicated to ^ — A calling for copy 
on 16th and depositing advance copying 
fees as required — Copy obtained by A 
on same day — Practice of copying depart* 
ment not to accept advance copying fees 
till probable cost of copying was ascertained 
— A held entitled to allowance of period froca 
4tb January to 16th January, as time requi* 
site for obtaining copy. 

A applied on 4th January 1934 to the Copying 
Department for a copy of judgment and decree 
delivered on 23rd December 1933 and deposited 
the urgent fees. On 5tb, 6th, 7tb and 8th 
January, A went to the copying agent but was 
told on each occasion, that the file of the case 
bad not been received in the Copying Depart- 
ment. On the Otb the copying agent wrote a 
note 00 the application to the efiect that the 
file showed that the costs of the copying would 
exceed Ks. 10 and that A was required to 
deposit Bs. 10 in advance. There was nothing 
to show that the order was ever communicated 
to A. On the 16tbM again called for the copies 
and deposited Rs. 10 as advance fees. The copy 
was ready the same day and A obtained it after 
the necessary further payment. The practice 
of the Copying Department, when the applies* 
tion was made, was not to accept any advance 
copying fees till the probable cost of the copying 
was ascertained on inspection of the file, al* 
though the practice was abolished subsequent* 
ly. It was obvious that on 4th January A was 
not asked any advance fees and that even if A 
bad tendered them they would not have been 
accepted. It was also clear that the order de- 
manding advance fees was not communicated 
to A till the 16tb : 

Hold : that A was entitled to an allowance of 
12 days from 4th to 16th January as time re- 
quisite for obtaining a copy of the judgment. 

^ [P 651 0 I, 2 ; P 652 C H 

(b) Civil P. C. {1908), O. 47, R. 1 - AppeJ 
dismissed on preliminary ground, as barred 
by limitation — Counsel for appellant subse- 
quently discovering that rules of Financial 
Commissioner requiring payment of copying 
fees along with application, were not being 
enforced — Appellant had paid copying fMS. 
according to practice prevailing, when de- 
manded — Appellant, according to practice 
prevailing, found entitled to more time as 
being time requisite for obtaining copies 
which brought appeal within limitahon 
Case held fit for review of judgment dismis 
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Young, C. J. and Abdul Rashid, J. 

Sheo Ram aud others — Pelitioners. 

V. 

Luta Ram and others — Opposite Par- 
ties 

Civil Misc. No. 278 of 1935, Decided 
ou 2-2nd January 1936, for review ofdeci- 
sion in Civil Appeal No. 505 of 1932, D, - 
22ud February 1935. 


*PP***- . At, 

unsel for appellant whose appeal was dis- 
od on the preliminary ground, that it was 
jd by limitation and who was ^ 

rise discovered subsequently that the rules 
be Financial Commissioner ro'l»n"“8 
Dont of copying fees on the day wbon the 
icatlon was presented, were not bel“g o 
;d and that according to the 
the copying fees were to be paid only wb«tt 

probable cost of the ®opy“'8 

Jd. It was found that according to the 

tice which prevailed, the appellant had 


1936 


Sheo Ram v. Luta Ram 


paid the copying feee when demanded and that 
the appellant was entitled to some more days 
as being time requisite for obtaining coplea, 
which brought the appeal within limitation ; 

Held : that there was sufficient gronnd for 
allowing review of the judgment dismissing the 
appeal as the counsel for appellant bad dis- 
covered new important evidence which was not 
within his knowledge and could not be produced 
by him after the eiercise of due diligence at the 
time when the judgment was delivered. 

[P 632 C 1, 2] 

J. N. Aggarwal — for Petitioners. 

M. C. Mahajan and Bhagwat Dayal — 
for Opposite Parties. 

Order. — This is an application nader 
0. 47, R. 1, Civil P. C,, for a review of 
our judgment dated 22nd February 1935, 
whereby we dismissed the appeal pre- 
ferred by the applicants (Civil Appeal 
No. 505 of 1932) against tbe judgment of 
the Senior Sub-Judge, Ferozepore, dated 
23rd December 1931. The appeal was 
dismissed ou the ground that it was pre- 
ferred after the lapse of lOl days from 
the passing of tbe decree, and that as 
only one day was taken in procuring the 
copy of the judgment appealed from, it 
was barred by limitation. 

The principal point argued by the 
learned Counsel for tbe applicants is that 
a period of 12 days should be allowed 
under S. 12, Lim. Act, as period “requi. 
site for obtaining a copy of the judgment 
and the decree.” The judgment was deli, 
vered by the Senior Sub.Judge on 23rd 
December 1931. An application was pre. 
seated to the Copying Department on 4th 
January 1932 for obtaining an attested 
copy of the judgment and tbe decree on 

T?®' ^ deposited as 

f cu ^ from the aflBdavit 

of Sheo Ram, applicant, and the endorse, 
ment of the copying agent on the appli. 
cation for grant of copies that on 6th. 6th, 

to^th!^r ^ applicant went 

to the Copying Agent, but was told on 

each occasion that the file of the case had 

not yet been received in the Copying 

Department. On the 9th the copyinf 

lanD?h. following note on thf 

'a^lication for grant of copies ; 

‘■'P iaagmont and 
decree, and deposited Rs. 10 as ad. 
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vance fees. Tbe copy was got ready that; 
day, and the applicant was asked to pay’ 
another Rs. 3-12»0, which he did, and 
obtained tbe copy. Tbe question for 
consideration is whether these 12 days 
can be allowed to the applicant as days 
requisite for obtaining the copy of the 
judgment. Standing Order No* 5 issued 
by tbe Financial Commissi oner, Punjab, 
regulates the prant of copies so far as the 
judgments of Sub^Jodges are concerned. 
R. 10 of the Standing Order runs in tbe 
following terms : 

(i) Every application for a copy of a record, 
other than an application made by post, shall 
be accompanied by a deposit in cash of a soin 
which shall not be less than the cost of pre* 

paring and certifying such copy 

(ii) If the application is not accompanied by 
the cash deposit it shall be returned to the per* 
son presenting it with an endorsement stating 
the amount of the deposit required ; such en- 
dorsement shall be dated aod signed by the 
officer returning the application and a note of 
tbe date of return shall be made in tbe register. 

In view of tbe rale quoted above, it has 
been held in a number of rulings that 
the date of making the deposit referred 
to in tbe Rule must be regarded as the 
date of making the application for copies. 
It was iu accordance with these rulings 
that in our judgment, dated 22nd Febru. 
ary 1935, we held that only one day was 
taken in procuring the copy of the judg- 
ment. The applicants have produced an 
attested copy of a statement of S. Pritam 
Singh, Copying Agent, Ferozepore, which 
shows that prior to 14th June 1934, the 
Copying Department at Ferozepore did 
not accept any advance copying fees till 
the probable cost of the copy was ascer- 
tained on an inspection of the file. On 
14th June 1934 the Deputy Commissioner 
of Ferozepore made an order that 
advance copying fees may be accepted by 
the Copying Department, and it was only 
in pursuance of that order that advance 
copying fees began to be accepted by the 
Copying ^partment. It is obvious 
therefore that on 4th January 1932. Sheo 
■Item, applicant, was not asked for any 
advance copying fee, and that if he had 
tendered any snob fee it would not have 
been accepted. It is further clear that 

^ 00 ^“!^®®“^ reported on 9th Jauu. 

advance copying fee 
of 10 should be demanded from the 
applicant, and that this order was not 
Mmmunioated to the applicant till the 
Ibth of January. In these oiroumstances 
we are of the opinion that the applicants 
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lare entitled to an allowance of twelve 
'days, that is from the 4th of January 
jtill the 16th of January, as time requisite 
ifor obtaining a copy of the judgment 
appealed from. 

It was contended on behalf of the res- 
pondents that as an advance of Es. 10 
was asked for from Sheo Ram on 9th 
January 1932, the applicant should not 
be allowed any days subsequent to the 
9th of January as time requisite for 
obtaining a copy of the judgment. It 
appears to us however that the orders of 
the Financial Commissioner referred to 
above were not being enforced in Feroze- 
pore previous to 14th June 1934, other- 
wise the application would have been 
returned to the applicants either on 4th 
January or on 9th January 1932 with an 
endorsement stating the amount of the 
deposit required. The copy does not bear 
any endorsement that it was at any time 
returned to the applicants. The learned 
counsel for the respondents also conten- 
ded that in view of the observations of 
their Lordships of the Privy Council in 
3 Lab 127 (1) to the effect that 
Ordor 47, R. 1, Civil P. C.. 1908, must be 
read as in itself definitive of the limits within 
which a review of a decree or order is now per- 
mitted, and the words "any other sufficient 
reason" moan a reason sufficient on grounds at 
least analogous to those specified immediately 
previously, 

this application should be dismissed as 
it does not come within the provisions 
of 0. 47, E. 1. In our opinion this con- 
tention is without any force. On 22Dd 
February 1935, we dismissed the appeal 
|on a preliminary objection being raised 
by the respondents. On that day the 
learned counsel for the appellants was 
taken by surprise, and be had no means 
of knowing that the rules of the Finan. 
cial Commissioner regarding deposits of 
copying fees were not being enforced in 
Ferozepore in January 1032. When his 
appeal was dismissed, he began making 
enquiries and discovered new and impor- 
tant evidence which was not within his 
knowledge and could not be produced by 
him after the exercise of due diligence 
at the time when our judgment dis- 
missing the appeal was delivered. For 
the reasons given above we accept this 
application for review, set aside our judg- 
ement and the decree based thereon dated 
e22nd Febr uary 1935, and bold that the 

1. Chhaju Ram v. Neki, 1922 P 0 112=72 I 0 
6G6=49 I A 144=3 Lab 127 (P C). 
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applicants’ appeal (Civil Appeal No. 505 
of 1932) was preferred to this Court 
within time. The appeal will now beset 
down for hearing on the merits at an 
early date. We make no order as to 
costs so far as the application for review 
is concerned. 

R.m./r.k. Application allowed. 
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Tek Chand and D.\lip Singh, JJ. 

liameshtvar and others — Plaintiffs— 
Appellants. 

V. 

Mt. Ganpati Devi and another — Defen- 
dants— Respondents. 

First Appeal No. 458 of 1930, Decided 
on 3rd February 1936, from decree of 
Senior Sub.Judge, Ambala, D/- 12th No- 
vember 1929. 

(&) Hindu Law — Revarsioner— 'Repreienta- 
tive suit by presumptive reversioner for 
declaring alienation by widow ineffectual as 
against reversioners-- On bis death, right to 
sue survives to next presumptive heir and 
not personal heirs of deceased reversioner 

Where, while a widow is still alive, a presump* 
tive reversiouer brings a representative suit for 
a declaration that certain alienation bj the 
widow would be ineflectual as against the re* 
versioners and pending suit be dies, the right 
to suo survives not to bis personal heirs but to 
the nest presumptive or contingent heirs : 1915 
P C 124, Foil. [P 654 C 2) 

(b) Hindu Law — Succession— Sister's son's 
widow or sister's son's daughter is not heir. 

A sister's son's widow or a sister's son's 
daughter is not in the line of heirs either under 
the Mitakshara or under Act 2 ot 1929, Binda 
Law of Inheritance (Amendment) Act and 
therefore none of them has a right to succeed 
under any circumstances. Hence on the death 
of a presumptive reversioner who has brought a 
suit for a declaration that certain alienation by 
widow will not afTect the reversioners, the 
sister's son's widow or sister's son's daughter 
cannot continue such suit. [P 655 01] 

(c) Hindu Law— Succession— Adoption by 

husband — Daughter of wife not associating 
in adoption is only half*sister of adopted boy 
but not sister {Obxtor). 

Obitor.^\^*heto a person makes an adoption 
with one wife, tho daughter of another wife 
who was not associated with him in adoption 
only a half-sister of tho adopted boy ^ut not 
a sister. [P 656 0 2; P 656 0 1 

(d) Hindu Uwof loberiUnce (Amendment) 
Act (2 o( 1929), S. 2 -H.lf*»i»ler--gu«re. 

Quaere.-Whoiher sister ‘“S. ? Act 2of 1929 
includes a half-sister : 1933 All m W35 

0«dA 332. i?e/. ^ ,, o R^IO 

(e) pivil P, C. (1908), O. 22, R. 10-R. 10 

i» a reeiduary Rule under 0. 22. „„ ..a 

Rule 10 is the residuary Rule la 0. 22 an 
deals with cases of assignment, creation or 
devolution of the interest of a party during the 
pendency of a euit not expressly coveted by 
the preceding Rules of that Order. [P 656 0 2J 
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Civil P.C. (1908), O. 22, R. 10— 
Suit hj presumptive reveriioner challensing 
alienation by limited ovner^Period of 12 
years from date of alienation over before Act 
2 of 1929 — Death of reversioner-^Sister of 
last male bolder as being included in list of 
beirs by Act of 1929 cannot continue suit of 
reversioner on ground of devolution, creation 
or assignment of interest. 

The 'interest* referred to in R. 10 U the in- 
terest of a person who was a party to the suit. 
It is the transfer by assignment, creation or de- 
volution poodeute Hte of tbo interest of such a 
person to the applicant, which entitles the latter 
to make an application to continue the soit 
or appeal, as the case may be, and not the crea- 
tion of an independent right in him. [P €56 C 2] 

A suit was died by a presumptive reversioner 
cballoQgiag an alienation hy the^limited owner 
as not affecting his intere.st. The period of 12 
years for such a salt elapsed before Act 2 of 
1929 came into force. On death of the plaintiff 
reversioner, a sister of last male^holder sought 
to continue the suit on tbe ground that she 
bad been included in the line of heirs by Act 
2 of 1929 under 0. 22, R. 10, Civil P. 0. : 


Held : that there was no transmission by 
assignment, creation or devolution of the in- 
terest of a party to the litigation to her within 
tbo meaning of R. 10, and that she was not 
competent to apply for permission to continue 
the suit. (P 657 C 1] 

(g) Civil P. C. (1908), O. 22, R. 10-Power 
under, is discretionary^DeUy not explained 
— Discretion not to be exercised. 

Tbo powers of Court to grant permission 
under 0. 2*2, R. 10 are discretionary. Where 
such an application is made after great delay 
and the delay is not properly explained, the 
discretion should nob bo exercised. (P 657 C 1] 

Naival Kishore, Fakir Chand lliial 
and Mehr Chand Shukla—icx Appellants. 

Jagan Nath Aggarwal, Tek Chand 
Dhand and Shankar Skaran"^ fox Hespon* 
dents. 

Tek Chand) J, — The patties to this 
litigation are Gaat Brahmans of Jaga« 
dbarii District Ambala, and are related to 
each other as follows : 


SUKHA SINGH 


Mul Ra 


Dwarka Das 

I 


I 

lit Shibbi (widow) 


hit. Ba}a Devi 
(daughter) 


I 


lagadhar Mai 


I 


Shiv Sahai Mai 
Janki Das 


Narain Dae 


I 


Mt. Bhagirthi 
(widow) 

Mt. Daropdi 
(daughter) 

I 

Rameshwat 
(plaintiff) 


9 

Mt. Manohari 

• I 

Kailash Cbandar 
(adopted by Nathl Bam) 


7otl Farahad Mt. Oaiodi alias 
Mt. p!' 

defendant 1 whose adoption (minor danghtor) 

by jotl Parshad 
is in dispute 


(Nathl Ram died) 


The property in dispute originally I 
longed to Dwarka Das, who died on 3 
July 1891. On his death mutation v 
eflfeoted in the names of his two wido^ 
Mt. Shibbi and Mt. Bhagirthi. Mt. Bt 
?arly in 1902, and on 6th M 
1902 mutation of her share in Dwar 
Das's estate was sanctionsd in the name 
the surviving widow Mt. Shibbi. Short 
afterwards. Mt. Shibbi applied to tl 
Mvenue authorities that the entire esta 
be entered in the name of Joti Parsha 
who was the son of Mt. Raja Devi, ti 
daughter of Dwarka Das by Mt. Shibl 
and who (it was alleged), had been adopt* 


by Dwarka Das in his life-time and was 
in actual possession. The application was 
granted and entries made .showing Joti 
Parshadi adopted son of Dwarka Das, as 
the owner. Joti Parshad died ohildless 
on Slst July 1915 and tbe estate was 
mutated in the name of his widow 
Mti Ganpati Dovi, On Mt* Ganpati Dovi^s 
application, stating that Joti Parshad 
had adopted Brij Raj Saran as'his son, 
and that the latter was his rightful heir, 
mutation was sanctioned removing Mt. 
Ganpati Devi's name and substituting 
that of Brij Raj Saran as owner on 28th 
May 1916. Since then Brij Raj Saran 
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has baen in possession of the property. 
On 23rd August 1927 Rameshwar, who 
is the son of Me. Daropdi, the daughter 
of Dwarka Das by his second wife Me. 
Bhagiratbi, instituted a suit for a declara. 
tion that ‘ the oral gift of the estate of Joti 
Parshad made by his widow Mr. Ganpati 
Devi in favourof Brij Raj Satan by means 
of the mutation dated 28th May 1916 was 
ineffectual against his reversionary rights 
and would not affect such rights after 
the death of Mt. Ganpati Devi." 

Rameshwar was a minor at that time 
and the suit was brought by his father 
Nand Lai as his nest friend. In the plaint 
it was alleged that Joti Parshad bad been 
adopted by Dwarka Das and had succeed- 
ed to bis property as his dattaka son, 
and therefore Rameshwar stood to Joti 
Parshad in the position of his sister's 
son and as such was entitled to succeed 
after the death of his widow. Mt. Ganpati 
Devi. The suit was contested by Brij 
Raj Saran, who denied the factum as well 
as the validity of the adoption of Joti 
Parshad by Dwarka Das. It was further 
pleaded that Joti Parshad had validly 
adopted Brij Raj Saran as his son, and 
therefore he was Joti Parshad's rightful 
heir and had succeeded as such, .^fter 
a lengthy trial, the learned Subordinate 
Judge dismissed the suit holding that 
Joti Parshad bad not been proved to 
have been adopted by Dwarka Das and 
consequently the plaintiff Rameswar was 
not Joti Parshad’s heir and bad no locus 
standi to sue. From this decree a tirst 
appeal was lodged in this Court byRame- 
shwar minor through his nest friend 
Nand Lai. Shortly afterwards the appel- 
lant, Rameshwar, attained majority, and 
on his application was allowed to continue 
the appeal in bis own name. Before the 
appeal came up for hearing, Rameshwar 
died sonless on 30th September 1934. On 
8th December 1934 an application under 
0. 22, R. 3, Civil P. C., purporting to be 
on behalf of Mt. Rukmini, widow of 
Rameshwar, was presented by Mr. Nawal 
Kisbore, praying that she be substituted 
as the appellant in place of her deceased 
husband. This application was granted 
by a Judge in Chambers subject to just 
exceptions. 

On Slat May 1935, another application, 
also under 0. 22, R. 3, Civil P. C,, was 
presented by Mt. Bijay Kumati minor 
daughter of Rameshwar, through her 
grandmother Mt. Daropdi as next friend. 


for substituting Mt. Bijay Kumari as the 
legal representative of Rameshwar, deceas- 
ed appellant. This application also was 
granted, subject to all just exceptions. 
On 5th November 1935, Mt. Daropdi, 
mother of R.imeshwar, applied under 

0. 22, Rr. 10 and 11 of the Code, stating 
that she being the daughter of Dwarka 
Das. adoptive father of Joti Parshad 
deceased, was the latter's ‘sister’ and as 
such was his heir under Hindu Law, as 
modified by Act 2 of 1929. She averred 
that on the death of Rameshwar the 
“right to sue " had survived to the other 
reversioners of Joti Parshad and she 
claimed that she was the first in the 
line of succession. On these allegations 
she prayed that she "be substituted or 
added as an appellant in place of Ramesh- 
war deceased and allowed to continue 
the appeal in order to avoid multiplicity 
of suits and to secure a real aud proper 
determination of tbe matter in dispute." 

At tbe hearing, counsel for Brij Raj 
Saran, respondent, raised preliminary ob- 
jections against tbe maintainability of 
these applications and urged that tbe 
right to continue the appeal bad not de- 
volved on any of the applicants, and that 
the appeal must be held to have abated 
and should he dismissed as such. 

In considering tbe preliminary objec- 
tions, it must be borne in mind that 
Mt. Ganpati Devi is still alive, and on 
the allegations in the plaint, succession 
will open out to the reversioners of Joti 
Parshad on her death. It was for this 
reason that the suit bad been brought by 
Rameshwar in a representative capacity, 
he claiming to be the presumptive heir, 
and tbe relief asked for was for declare- 
tioD that the alleged alienation by Mt. 
Ganpati Devi would be ineffectual against 
tbe reversioners after the death of the 
alienor. Tbe plaintiff, however, died dur- 
ing tbe pendency of the suit, and the 
succession has not yet opened out. _ It is 
settled law that in such a suit the right 
to sue’ survives, not to tbe personal heirs 
of the deceased plaintiff but to the 
presumptive or contingent heirs of Joti 
Parshad. This matter is concluded by 
the decision of their Lordships of the 
Privy Council in 38 Mad 406 (D, and the 
proposition was not contested by the 
learned counsel for these petitionerj. 

1. Venkatanarayaaa 

P 0 124=29 I 0 298=42 I A 125-38 

406 (P C). 
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that Joti Parsbad ^as the validly adopted 
SOD of Dwarka Das and Mt. D^ropdi is 
to he regarded as the ‘sister’ of Joti 
Parsbad, Mt. Eukcnani and Mt. Bijoy 
Kumari are related to him as his sister's 
son's widow and sister's son's daughter 
respectively. But a sister’s son’s widow 
or a sister’s son's daughter is not in the 
line of heirs either under the Mitaksbara 
or under Act 2 of 1929, ^ud therefore 
none of them has a right to succeed to 
'his estate under any circumstances. The 
right to sue,’ therefore, does not survive 
to either of them, and their counsel 
frankly conceded that their applications 
had been made under misapprehension 
and were not maintainable. I accordingly 
hold that Mt. Eukmani and Mt. Bijay 
Kumari s applications are incompetent 
and must be dismissed. 

The third application is by Mt. 
Daropdi, mother of Eamesbwar, and was 
filed more than 15 months after his death. 
It was not made under E. 3 of O. 22, but 
purports to be under Er. 10 and 11 of 
that Order. The applicant claims that 
she stands to Joti Parshad in the position 
of hjs sister by reason of his adoption as 
the son of her father Dwarka Das It is 
common ground that according to the 
Mitakshara as it was administered in 

the Punjab) up 
to 1929, a sister was not in the line of 
heirs and, therefore, at the time of bis 

institution of the 
suit by Eamesbwar in 1927, Mt. Daropdi 
had no locus standi to contest Mt. Ganpati 

I>a«QS the pendency 
of the suit, however, the Indian Legisla 

ance (Amendment) Act, 2 of 1929 

one Of the heirs of a Hindu governed 
by the Mitakshara. This Act ctme into 
1“ I'ebruary 1929. It is con. 
tended on behalf of Mt. Daropdi that by 
this enactment an interest’ was 'created^ 

r!?‘ . permission to continue the 
appeal filed by Eamesbwar against the 
dismissal of his suit to contest the alleged 
almnation by Joti Parshad’s widow. ^ 

tW Nathnrges 

tbat: ( 1 ) Act 2 of 1929 does not heln tZ 

apphcant as under S. 2 it is the ‘‘sister’® 

“-a “o‘ a 

ter. The learned counsel points 


that Mt. Bhagirthi, the mother of the 
applicant, had been associated in the 
alleged adoption of Joti Parsbad by 
Dwarka Das. She not being his “receiv- 
ing mother,” her daughter, Mt. Daropdi. 
could not by any fiction of Hindu law be 
regarded as the full sister of Joti Parshad. 
At best she became his ‘ half-sister” and 
under the Act, it was contended, a ‘ half- 
sister” is not one of the heirs; (2) assum- 
ing her to be an heir, she had no right to 
apply under 0. 22, E. 10 which deals 
with cases of “assignment, creation and 
devolution" of the interest of the original 
appellant otherwise than in one of the 
modes described in the preceding rules of 
that order, and that there bad been no 
assignment, creation or devolution of 
such interest in favour of the applicant, 
by the enactment of Act 2 of 1929; and 
(3) in any case, the power of the Court 
to grant applications under Kule 10 is dis- 
cretionary, and in view of the oircum- 
stances of this case and the conduct of 
Mt. Daropdi this is nob a fit case in 
which the Court should exercise its dis- 
cretion in her favour. 

Wo have heard both counsel at length 
on these points, and after giving considera- 
ration to their arguments, I am of opinion 
that the second and third of these objeo. 
tions are well-founded and must prevail. 
Id the view which I take on the last 
mentioned points, it is not necessary to 
discuss in detail the questions raised in 
the first point, though I feel bound to 
say that, as at present advised, I think 
the objection is without force. I am iu I 
ohned to accept Mr. Jagau Nath’s argu-* 
ment, that the daughter of the wife of' 
a Hindu, who had adopted a son. but who 
had not associated this wife in the adop- 
won. cannot be regarded as the “full” 
sister of the adoptee. In the absence of 

on the 

point, and having regard to the oouriiot- 
mg dicta as to the position of an adopted 

which are to be found in modern text- 

nf judgments 

of til? High Courts, the question oannot 
be said to be free from difficulty. But as 
at present advised. I do not see how by 
any fiction of Hindu law can an adopted 
boy be said to stand in the position of a 

living or 

dead, of the adopter. It is that partioular 
wife of the adopter, who has been assooi- 
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ated by him in the ceremony of adoption, 
or who herself has made the adoption 
under the authority of the husband, 
who is his prati-grahitri or “receiving 
mother," and it is to her alone that 
bis hliation as a son takes place; to the 
other wives of the adopter he stands in 
the position of a step-son. 

In this case, there is no allegation or 
proof that Mt. Bagirthi was the ‘receiving’ 
mother of Joti Parshad and therefore her 
daughter Mb. Daropdi cannot claim to be 
|the “full” sister of Joti Parshad, even if 
bis adoption by Dwarka Das may be 
lassumed to have been proved. Her 
status accordingly is on no account higher 
than that of a “half-sister," and the 
question arises whether a half-sister is 
an heir under Act 2 of 1929. In 55 .All 
725 (2), a Full Bench of the Allahabad 
High Court has answered this question in 
the negative, and this ruling has been 
followed by a Single Bench of the Oudb 
Chief Court in 155 I C 94 (3). In the 
latter case, the actual dispute was bet- 
ween the full sister and a step-sister, and 
there is no doubt that as between the 
two, the former is a preferential heir. 
In the report of the case decided by the 
Allahabad High Court, the facts are not 
stated, and it is not clear whether the 
half-sister of the last male-bolder claimed 
to succeed equally with his full sister, or 
whether the dispute v;a:s between a half- 
sister and some other relation who admit- 
tedly was in the line of heirs. The deci- 
ision of the Full Bench however proceeded 
on general grounds and laid down cate- 
gorically that the word ‘sister’ in S. 2 of 
Act 2 of 1929 does not include a half- 
sister. With great respect, I think that 
the conclusion of the learned Judges is 
expressed too broadly, and I confess 
,I have grave doubts as bo the soundness 
iof the decision and the reasons on which 
it is based. But, as was already stated, it 
is not necessary to express a final opinion 
Ion this point in this case, for it seems 
clear to me that Mt. Daropdi’s application 
must fail, even if it be assumed that she 
had the status of a full sister of Joti 
Parshad deceased and was as such entitled 
to succeed to his property on the death of 
his widow Mt. Ganpati Devi, defendant 1. 

2. Ram Adhar v. Mt. Sudesra, 1933 All 491— 
145 I C 529=56 All 725=1933 A L J C30 

3 Mt. Kabutra v. Ram Padaratb, 1935 Oudb 
332=166 I 0 94=1935 OWN 545. 


.As already stated, she has applied under 
E. 10, 0. 22, Civil P. C., for permission to 
continue the appeal filed by Eamesbwar 
more than 13 months after his death, 
E. 10 roads as follows: 

(1). Id other cases ol assignment, creation or 
devolution of any interest during the pendency 
of a suit, the suit may, by leave of the Court, 
be continued by or against the person to, or 
upon rvbom, such interest has come or devolved. 

This rule is the residuary Rule in 0. 22, 
and deals with cases of assignment, crea- 
tion or devolution of the interest of a 
party during the pendency of a suit, not 
expressly covered by the preceding Buies 
of that Order. It is admitted by the 
learned counsel for the appellant that 
there has been no ‘assignment’ or devo- 
lution' of interest in favour of the appel- 
lant. He contends however that there 
has been the 'creation' of an interest iu 
her favour, inasmuch as in 1929, about 
two years after the institution of the 
suit, she was made an heir of Joti 
Parshad by an Act of the Indian Legisla- 
ture, whereas she was not in the line of 
heirs at all before that enactment. This 
contention however appears to me to be 
based on a misunderstanding of the Buie. 
The ‘interest’ referred to in R. 10 is the 
interest of a person who was a party to| 
the suit. It is the transfer by assign- 
ment, creation or devolution pendente 
lite of the interest of such a person 
to the applicant, which entitles the 
latter to make an application to con- 
tinue the suit or appeal, as the case 
may be. and not the creation of an 
independent right in him. In the pre- 
sent case I fail to see bow the interest 
of Eamesbwar in the subject-matter of 
the suit can be said to have been trans- 
mitted to the appellant by the enactment 
of the Act in 1929. It may be that by 
that Act she was included in the lino of 
heirs of her ‘brother’ Joti Parshad, but 
that circumstance did not give 
right to interpose in the present suit, 
which had been brought by Bameshwar 
to contest the alienation by Joti Parshad s 
widow alleged to have been made in May 
1916. Under Art. 125. Limitation Act, 
the period within which such a suit can 
be brought is 12 years. This penod ex- 
pired in 1927. At that time Mt. Daropdi 
as the ’sister’ of Joti Parshad was °ot in 
the line of heirs and couW 
maintained a declaratory suit to contest 
the alienation. Two years I'^ter when 
the legislature included her m the Ime 
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of heirs, i6 did not by any means invest 
her with the right to bring a declaratory 
suit for challenging alienations which 
I were more than 12 years old. It oan- 
'not, therefore, be said that there was any 
jtraDsmission by assignment, creation or 
devolution of the interest of a party to 
the litigation to Mt. Daropdi within the 
meaning of B. 10 and she is not compe- 
tent to apply for permission to continue 
the appeal. 

Further, even if that Buie were ap. 
plicable, the powers of the Court to grant 
the permission asked for are discretion- 
ary. As already stated, Bameshwar bad 
died on 30th September 1934 and the 
present application by Mt. Daropdi was 
not made until 5th November 1935, i. e. 
more than 13 months after his death. It 
is conceded that Mt, Daropdi was fully 
aware of all the facts and no reason has 
been suggested as to why she did not 
come at the earliest opportunity. It was 
on Slst May 1935 that she, acting as the 
next friend of her grand-daughter Mt. 
Bijay Kumari minor, applied for substi- 
tntion of the latter's name as the legal 
representative of Bameshwar. At that 
time she did not indicate in any way that 
she herself had any right to continue the 
appeal or that she intended to avail her 
self of the right. Indeed her alleged in. 
terest was created, if at all, in 1929, 
when the Act was passed, and there is 
,00 reason why she should have kept 

circumstances 
I do nob think that this is a fit case in 
which the discretion of the Court should 

favour, even if her 
tapplioation is otherwise competent 

^ ^0“^^ dismiss the 
for "being 

substituted or added” as an appellant io 

P j- ■ abated and 

must be dismissed. Having regard to all 

the oircumstanoes I would leave the par- 

^ this Court 

Dahp Singh, J.— I agree. 

v.b.b./b.k. App eal dismissed. 

^ A. I. K. 1986 Lahore 667 
Addison and Abddl Bashid, JJ. 

Antu and anof/itfr— Plaintiffs. 


V. 


1534, Decided on 
mh Meroh 1936, from order of AgS 


a». 


ij: Jurisdiction — Civil and Revenue Courts 
—Application by occupancy tenants forbeing 
adjudicated Insolvents — Occupancy rigbii 
included in details of property— Tenants de- 
clared insolvent and Official Receivertabing 
possession of all their property— Occupancy 
rights sold by receiver without objection 
f®nants Landlord obtaining possession 
of land after getting sale cancelled— Suit by 
occupancy tenants for possession of land 
held to be cognizable by civil Courts— Ss. SO 
and 77 (3), Punjab Tenancy Act held inap- 
plicable. 

Where an occupancy tenant alienates his 
rights, and tbs landlord getting the alienation 
declared void obtains possession of the holding, 
a suit by the tenant for possession of the occu- 
pancy holding is cognizable only by civil Courts 

P , . CP 658 0 2] 

Certain occupancy tenants presented an ap- 
plication for being adjudicated insolvent, in- 
cluding their occupancy rights in the details ol 
the property given in the application and stat- 
ing that they were prepared to make over to the 
Court their entire property moveabloor immove- 
able, except that which was not liable to auc- 
tion-sale under the Civil Procedure Code or any 
other law. The occupancy tenants were ad- 
judged insolvents and the Official Receiver took 
possession of their property including the occu- 
pancy land and the occupancy rights in the 
land were sold, the occupancy tenants not ob- 
jecting to the sale. The landlord Instituted a 
suit for cancellation of the sale, which was de- 
creed and the landlord obtained possession of 

!olt instituted a 

suit m the civil Court lor possession of the 
occupancy land: 

cognisable by the 
civil Court and that Ss. SO and 77 (a), Puniab 

1911 (Rev.) and 1930 Lah 934, Rel. on. 

or • . [P 658 0 1. 2] 

^hamair Chand and Parkask Chandra 
— for Plamfciffa. 

Mohammad Amin Khan—tot Defen 
dants. 

q ® referenoe under 

S. 99, Punjab Tenancy Ao6, and has 
arisen lu the following oircumstanoes: 
Antu and Hanuu. plaintiffs, were ooou- 
panoy tenants of the land in dispute mea- 
wring 33 bighas and 6 biswas and Nawab 
Muhammad Ibrahim Ali Khan, defen- 

landlord. On 9th De- 
oember 1927, Antu and Hannu presented 
an apphoation to the District Judge, Kar. 
nal, praying that they be adjudged insol. 

^®*^® to pay their 

debts. The details of the property given 

theoQoupanoy 
rights m the land in dispute. In para. 4 
of the application it was stated by Antn 
and Hannu that they were prepared to 
make over possession of their entire 
moveable and immoveable property at 
oopting that which was not liable to auol 
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tion ani sale under the Civil Procedure 
Code or any other law. The plaintiffs 
were adjudged insolvents on 6th August 
1928. The Official Receiver took posses- 
sion of their entire property including the 
land in dispute. On 22nd August 1928, 
the occupancy rights in the land in dis- 
pute were sold in favour of Ghulam Mus- 
tafa Khan, defendant 2, for Es. 1,200. 
Nawab Muhammad Ibrahim Ali Khan, 
defendant 1, objected to this sale but the 
District Judge overruled his objections. 
The plaintiffs did not raise any objection 
to the sale. Shortly after his objections 
bad been dismissed, Nawab Muhammad 
Ibrahim Ali Khan instituted a suit in the 
Revenue Court for cancellation of the 
sale of the occupancy rights in the land 
in dispute. This claim was decreed and 
Nawab Muhammad Ibrahim Ali Khan 
took possession of the land, and mutation 
was sanctioned in his favour. The plain- 
tiffs thereupon instituted a suit in the 
civil Court for possession of the land in 
dispute urging that their oocupancy rights 
did not become extinct by the cancella. 
tion of the sale in favour of Ghulam Mus- 
tafa Khan and that as the land had come 
into the possession of the landlord they 
were entitled to hold it as occupancy ten- 
ants. The civil Court by its order dated 
14th July 1933, returned the plaint to the 
plaintiffs for presentation to a revenue 
Court. The revenue Court being of the 
opinion that the suit was cognizable by a 
civil Court, has made the present refe- 
rence to this Court under S. 99, Punjab 
Tenancy Act. 

It is perfectly obvious that in the pre- 
sent case Antu and Hannu occupancy ten. 
ants were not dispossessed of the land 
without their consent. They included the 
occupancy rights in the land in dispute in 
the list of property filed in the insolvency 
Court and they surrendered possession of 
the land to the Official Receiver volunta- 
rily. They did not make any objection 
to the sale of their occupancy rights by 
(the Official Receiver. In these circum- 
^stances Ss. 50 and 77 (3) (g), Punjab Ten- 
ancy Act have no applicability to the pre- 
sent case. The learned counsel for the 
landlord contended that as the plaintiffs 
had stated in their application for being 
adjudged insolvents that they were pre- 
pared to make over possession of their 
entire moveable and immoveable property 
except that which was not liable to auc- 
tion and sale under the Civil Procedure 
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Code or any other law, the plaintiffs 
could not be taken to have handed over 
possession of the land in dispute to the 
Official Receiver voluntarily and that they 
must be held to have been dispossessed of 
the occupancy holding without their con- 
sent. In our opinion this contention is 
without any force. In the application for 
insolvency it was not stated that the oo- 
cupancy rights were tights under S. 6, 
Punjab Tenancy Act, and were not liable 
to be attached or sold under S, 56, Pun. 
jab Tenancy Act. As mentioned above, 
after banding over possession of the land 
in dispute to the Official Receiver the 
plaintiffs did not raise any objection at 
the time of the sale in favour of Ghulam 
Mustafa Khan, defendant 2. 

It was held by the Financial Commie- 
sioner in 1 P H 1911 (Rev) (1) that a suit 
by occupancy tenant who has alienated 
his occupancy rights, for recovery of his 
tenancy from the landlords after the lat- 
ter had had the alienation declared void 
and obtained possession from the alienee, 
was cognizable by the civil Courts and 
the revenue Courts bad no jurisdiction to 
decide such cases. A Division Bench of 
this Court held in 1930 Lab 934 (2) 'that 
where an occupancy tenant alienated his 
rights and the landlord getting the aliena- 
tion declared void obtained possession of 
the holding, a suit by the tenant for pos- 
session of the oocupancy holding was cog- 
nizable only by civil Courts. The prin- 
ciple underlying these rulings is folly ap- 
plicable to the facts of the present case. 
For the reasons given above, we hold that 
the suit instituted by Antu and Hannu 
against the landlord and the vendeeof the 
occupancy rights for possession of th® 
land in dispute is cognizable by the civil 
Courts. We accordingly remit the case 
to the Assistant Collector directing him 
to send the plaint to the civil Court for 
decision in accordance with law. Parties 
will bear their own costs in this Court, 

B.U./r.K^^ Order accordingly- 

1. Mukhtau Singh v. Nada Singh, (1911) 1 1* B 

1911 (Bev.)=8 I C 733. 

2. Ram Kanr v. Khnshal Singh, 1930 Lah 994 

=128 I 0 641=31 P Xi R 615. 
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ISHAE Singh t. Sadhc Singh (Jai Lai, J.) 


A. I. R. 1936 Lahore 6S9 

Jai Lal, J. 

Ishar Singh and others — Defendants' 
Appellants. 


V. 


Sadhu Singh and anothei — Plaintiffs 
and others — Defendants — Respondents. 

Second Appeal No. 43 of 1936, Decided 
on 16th April 1936, from decree of Dist. 
Judge, Lahore, D/- 15th October 1935. 

(a) Deed — AUeratton — Bond not requiring 
attestation — Alteration by substitution of 
attesting witness is not material^Liability 
of executor is not affected. 

Bonds Tvhich do not require attestatioa hj 
substItatioD of one attesting xvitnessi in place 
of another hj erasing the name of the witness 
who had originally attested, it is not a material 
alteration and therefore it does not affect the 
liability of the executant on the bond. 

[P 659 0 2] 

(b) Limitation Act (1908), S. 19— Bond 
executed in favour of some persons having 
equal shares— Acknowledgment to favour of 
only one person— Other persons are not eo* 
titled to benefit of S. 19« 

There is a distinction between addressing the 
acknowledgment of liability and acknowledge 
ing liability to a person. In order to bring hia 
case within limitation the person who at* 
tempts to enforce his right most show that the 
acknowledgment of liability was in bis favour 
though it need not have been addressed to him 
as acknowledgment of liability to the person 
who is claiming relief may be addressed to 

BO when an acknowledgment of 
liability Is made In favour of only one of the 
obligees having equal shares, the others are not 
entUled to the benefit of S. 19; 14 Cal 801 
[r 0), ,^rpZ. [P660 0 1] 

(e) Limitalion Act (1908). S. 19-B«nd in 
favour of perioni having equal sharea— Ac- 
kaowledgment of liability in favour of only 
f having benefit of S. 19 ie en- 

litJed to recover hts chare only and net whole 
amount. 

Where a bond ie exoouled is favoat o! 
s^oral obligees having equal shares In ths 
ftmouDt, and an acknowledgment of liability is 

‘ V one of them the 

obUgee having the benefit of S. 19 is entitled 

whole 

Dm Dayal Khanna for 7. N, Sethi— 
for Appellants. 

Fakir Singh — for Bespondents. 

Jadlment.— A bond was exeoated in 
favour of Sadhu Singh. Charan Singh and 
Dewa Singh by the appellants. The bond 

was for Ks. 1.200. The share of Dewa 

bmgh was attached in execution of a 
money decree against him and was pur- 
chased by one Anant Bam who institu 
ted a suit against the appellants and 
a third share out of the amount 
do. oa the boas. la that aoit the pi.. 


of the defendants, the appellants before 
me, was that they had executed a bond 
but only in favour of Sadbu Singh and 
that Dewa Singh bad no interest in it. 
They made absolutely no mention of 
Charan Singh. The suit out of which 
this second appeal has arisen was then 
instituted by Sadhu Singh and Charan 
Singh for recovery of the balance of two- 
third share out of the principal amount 
and interest due on the bond after deduc- 
ting what had been recovered by Anant 
Bam and after giving credit for the 
amount received by them. The trial 
Court dismissed the suit bat the learned 
District Judge on appeal has decreed it. 

Only two questions are raised before 
me on behalf of the appellants. One is 
that there has been a material alteration 
in the bond by the plaintiffs Sadhu Singh 
and Charan Singh and therefore no suit 
is maintainable on the bond. The altera- 
tion in question consists of substitution 
of one attesting witness in place of 
another by erasing the name of the wit- 
ness who had originally attested it. The 
object of this forgery is not understood 
but the bond did not require attestation 
and therefore it is contended and rightly 
on behalf of the respondents that the 
alteration is not a material alteration and 
therefore it does not affeot the liability 
of the defendants on the bond. I cannot 
disturb the conclusion of the learned Dis- 
trict Judge on this matter. The second 
question raised on behalf of the appel- 
lants is that in view of the fact that an 
acknowledgment of liability was only in 
favour of Sadhu Singh, he alone is en- 
titled to the benefit of S. 19, Lim. Aot, 
and that Charan Singh is not entitled 
to the benefit of that section and there- 
fore the suit, so far as it relates to the 
share of Charan Singh is barred by time. 
It 18 true that in the plaint no distino- 
Uon 18 made between the shares of Sadhu 
bmgh and Charan Singh but at the com- 
mencement the learned counsel for the 
respondents argued the case on the 
assumption that both these persons had 
^ual Bhares in tbo amounb in suit, and 
tni8 seems to be the oaae because in the 
previous litigation a third share of Dewa 
oingh was sold and purchased by Anant 
Ram who recovered the third share doe 
under the bond by virtue of his purchase* 
It must, therefore, be assumed that the 
three obligee^ under the bond were en. 
titled to equal shares in the amount of 
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the bond and therefore Sadhu Singh and 
Charan Singh are entitled to the balance 
in suit in equal shares. 

On behalf of the appellauts reliance is 
placed on a judgment of the Privy 
Council reported as 14 Cal 801 (l), where 
it has been held that the acknowledg. 
menb of liability under S. 19 means liabi- 
lity to the person who is seeking relief in 
respect of which acknowledgment has 
been made or some person through whom 
he claims. The respondents' counsel 
however refers to the Explanation to 
S. 19 which provides that for the pur- 
poses of the section an acknowledgment 
need not be addressed to the person en- 
titled to the property or right, and cites 
some cases in support of his contention, 
but there is a clear distinction between 
addressing the acknowledgment of liabi. 
lity to a person and acknowledging liabi- 
lity to a person. In order to bring bis 
case within limitation the person who 
attempts to enforce his right must show 
that the acknowledgment of liability was 
in his favour though it need not have 
been addressed to him, as acknowledg. 
ment of liability to the person who is 
claiming relief may be addressed to 
another person. That is the effect of 14 
Cal 801 (l), read with the Explanation to 
S. 19, Lim. Act. In the present case the 
acknowledgment by the appellants was 
contained in a written statement bled by 
them on 15tb April 1931 in the suit 
which was instituted by Anant Bam. 
In that suit Dewa Singh, Sadhu Singh 
and Charan Singh were defendants 1, 2 
and 3 respectively. The appellants were 
defendants 4 to 6 and it was stated by 
defendants 4 to 6 that they had executed 
a bond for Be. 1,200, but only in favour 
of defendant 2, i.e. Sadhu Singh, that 
they owed nothing to defendant 1, Dewa 
Singh. No mention was made of defen- 
dant 3, i. e., Charan Singh, but in view 
of their express statement that they had 
executed the bond only in favour of 
defendant 2, that is, Sadhu Singh it must 
be held that they acknowledged no lia- 
bility in favour ofCharan Singh. Charan 
Singh therefore is not entitled to the 
benefit of S. 19, Lim. Act. 

The next question arises whether Sadhu 
Singh is under the circumstances entitled 
to claim the whole of the balance due on 


I. Mylapore v. Yeo Kay, (1837) 14 Cal 601 — 14 
I A 108 (P 0). 


the bond. In view of the circumstances 
of the case that it is not the case of Sadbn 
Singh as set out in the plaint that he is 
the only obligee under the bond and there, 
fore entitled to recover the whole of the 
amount, and the fact that really the 
amount was due in equal shares to the' 
three obligees, I do not think that Sadha 
Singh is entitled to recover the whole of; 
the amount, that is, including the share 
of Charan Singh. He is entitled, in my| 
opinion, to the benefit of S. 19 and the' 
suit, so far as he is concerned, has rightly! 
been held within time but so far Charan' 
Singh is concerned it must be held to be 
barred by time, and as Sadhu Singh is 
not entitled to recover the whole amount 
but bis own share in the bond the only 
decree that I can pass is to modify the 
decree of the learned District Judge by 
directing that the suit of Charan Singh 
shall be dismissed, but there shall be a 
decree in favour of Sadhu Singh for 
Hs. 367-8-0 with costs on that amount 
in the Court of the District Judge. In 
this Court the parties shall bear their 
own costs. 

D.S./r.K. Decree modified. 
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Jai Lal, J. 

Mt. Bundo and —Plaintiffs"* 

Petitioners. 


v. 


Mt. Nihato and ot/icrs— Defendants 
Opposite Parties. 

Civil Revn. No. 706 of 1935, Decided 
)n l7th February 1936, from order of 
Senior Sub-Judge, Kangra, D/- 6tb July 
1935. 

(a) Cuttom (Puajab) — Succesiion Kangra 
district — Si$ler and tiiler’i ton. 

Under the Customary law oi the Kangra 
Jiafcrjct, sister and sister's son do not 
.0 the deceased proprietor. ^ 

(b) Punjab Courts Act (6 of 1918). S. 41- 
Dueslion of cuilom nok depending upon any 
ronflicting evidence but only on 

ion of Customary law of l! 

>f certificate under S. 41 held doubtful- 

%Sre-Where the qaestion ol ^ 

lot depend upon any conflict ng 
>nly on the interpretation to be 
lertain paragraph of the Oustomary law of the 
District, it is doubtful whethe * "Se J 
inder S. 41, is necessary at all »£ 

«rson to file a second appeal to the High Oourt. 
:981 Lflh 483. Bei. o«. [P 601O1J 

Mehr Ohand Mahajan—iox ^titioners. 

Mehr Chand Sjid-lot 0pp. Parties. 
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Jadgment.— This judgment will dis- 
pose of Civil Revision No. 706of 1935 and 
Civil Appeal No. 1741 of 1935. The peti- 
tioners in th^ one case and the appellants 
in the other instituted a snit for declara- 
tion and for pre-emption claiming to be 
the next heirs of the vendors. Both the 
Courts below have held that assuming 
that they established their relationship, 
which it was found they had failed to do, 
under the Customary law of the Eangra 
District, they were not entitled to succeed 
to the vendors. .'\n application for a 
certificate under S. 41, Punjab Coarts 
Act, was refused by the lower appellate 
Court and consequently a petition for 
revision has been presented in this Court 
against that order and an appeal has been 
presented on the merits. 

It is doubtful whether a certificate was 
necessary at all to enable the plaintiffs 
to file a second appeal in this Court be- 
cause the question did not depend upon 
any evidence but only on the interpreta- 
tion to be placed on para. 54, Cnstomary 
law of the District. It could not there- 
fore be asserted that the evidence on the 
question was conflicting. This was the 
view expressed by a Division Bench of 
this Court in a Letters Patent Appeal 
No. 167 of 1926 reported as 1931 Lah 433 
(!}, in which the question of the inter- 
pretation of the same paragraph of the 
Customary law was involved. That case 
however is also an authority against the 
appellants on the merits. It was held 
in that case that para. 54 was exhanstive 
on the subject of succession of sister's 
sons. The plaintiffs are sister and sister’s 
son of the vendors and according to 
para. 64 they are not entitled to inherit 
the estate of the vendors. The matter 
therefore is concluded by an authority 
which I am bound to follow, and I dis- 
miss both the appeal and the petition for 
revision. The appellants shall pay the 
costs of the appeal. The parties shall 

bear their own costa of the petition for 

revision. 

B.W./r.k. Appeal and petition 

dismissed. 

a. Sobnu V. Babga, 1931 Lah 488=135 I 0 54. 
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Jai Lal, J. 

Sita Ram — Plaintiff — Petitioner. 

V. 

Jagan Nath Sinj/fi— Defendant — Res- 
pondent. 

Civil Revn. No. 661 of 1935, Decided 
on 14tb January 1936, against order of 
Sm. 0. C. Judge, Delhi, D/- 7th August 
1935. 

^ Limitation Act (1908), Arts. 7 and 102 
— Motor^drivar is artisan and bouse* hold ser- 
vant within meaning of Art. 7 — Suit for 
wages is governed by Art. 7 and not by resi- 
duary Art. 102. 

A motor^drirer is an artisan and a boasd'bold 
setTant toO| especially when he is provided with 
board and lodging by the employee within the 
meaning ol Art. 7. Hence a suit by him for 
wages is governed by Art. 7 and not by the resl** 
duary Art. 102 : 1927 Ran^ 279, Rel on ; 1933 
Lah 9SG, Expl- [P 662 0 1. 2] 

Shamsher Bahadur — for Petifelooer. 

Mehr Chand Snd — for Eespondent. 

Order. — The Judge, Small Cause Courtg 
Delhi, has dismissed the petitioner’s suit 
CD the ground that the same is barred 
by time. The petitioner was employed 
by the respoodent as bis motor-driyer; 
it appears from the pleadings of the res* 
poodent that in addition to bis salary be 
was provided with board and lodging. 
Inter alia a plea was raised by the res* 
poodent that the suit was barred by 
time under Art, 7, Lim. Act. The peti* 
tioner, on the other hand> claimed that 
Art. 102 of the Act applied to his case* 
Ibis Article applies to suits for wages not 
otherwise provided for. In its nature, 
therefore, it is a residuary Article and it 
would apply if Art. 7, which is the only 
other Article claimed to be applicable to 
the case, did not apply. This Article 
provides a period of one year for a suit 
for the wages of a house-hold servant, 
artisan or labourer not provided for by 
Art. 4. Art. 4 admittedly has no appli. 
cation to this case. The Question, there- 
fore ^ is whether the petitioner comes 
within the definition of a bous6«hold ser- 
vant or of an artisan. The trial Court 
has held that he is an artisan. It has 
cited no authority in support of its 
Conclusion but the learned counsel for 
^6 respondent has cited before me 6 
^ng 477 (1), a judgment of a learned 
Jndge of the Eangoon High Court, In 
that case it was held that a motor-oar- 

1. Sewftfsm V. Laohmlnsrayan, 1927 Bauff 979 

—104 I 0 590=5 Bang 477. 
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driver was an artisan within the mean- 
ing of Art. 7, Sch. 1, Lim. Act. The 
definition of the expression “artisan" in 
Webster’s Dictionary was relied upon in 
support of this conclusion. This case is a 
direct authority in support of the conclu- 
sion of the learned Judge, Small Cause 
Court. But Mr. Shamsher Bahadur for 
the petitioner contends, relying upon 15 
Lab 26 (2), a judgment of a learned 
Judge of this Court, that an artisan 
means a person who makes certain things 
as part of his trade or calling : but I do 
not think that the judgment relied upon 
lays down that an artisan means merely a 
handicraftsman, that is to say, one who 
makes certain things as part of his trade 
or calling. That is certainly one of the 
implications of the word “artisan" but not 
all its implications. 

In the reported case the question was 
whether professional instruments of a 
medical practitioner came within the pur- 
view of S. 60, Civil P. C., and were pro- 
tected from attachment as tools of an 
artisan. The question was answered in 
the negative for reasons already stated. 
There is no statutory definition of the 
expression “artisan,” but in Webster's 
Dictionary it is defined as “one trained 
to manual dexterity in some mechanic art 
of trade, a handicraftsman, a mechanic.” 
It is probable that the petitioner is not a 
handicraftsman. He may be a mechanic 
as every motor-driver is expected to be. 
He was not, however, employed as a 
mechanic but was employed to drive the 
motor-car of the employer. He is cer- 
tainly trained to manual dexterity as the 
art of driving a motor-car does neces- 
sarily require manual dexterity and the 
driving of a motor-car is a mechanic art, 
because it requires some knowledge of 
mechanism of the motor-car and the use 
of such knowledge in driving the car. I 
feel, therefore, no doubt that a motor- 
driver is an artisan and when he takes up 
service as motor-driver, he must be 
deemed to have been employed as an 
artisan. I am further inclined to think 
that, in the circumstances of the present 
case the petitioner must be held to fall 
within the definition of a domestic ser- 
vant which is the same thing as a house- 
hold servant as that expression is used in 
Art. 7, Lim . Act. Now, a house-hold 

2. Karam ObandSood v. Official Receiver, 193S 
Lah 986=144 1 C 848=15 Lab 26=34 
P L B 609. 


servant again is nowhere defined in any 
statute, but the implications of the ex- 
pression are to be gathered from a disous- 
sion of the subject on p. 41 et seq. of A 
Treatise on the Law of Master and Ser. 
vant by Charles Manley Smith, Edn. 8. 
It is remarked there that no general rule 
can be laid down as to who do and who 
do not come within the category of dom. 
estio or menial servants, and the following 
definition by Boche, J., is cited : 

Domestic servants are servants wbose main or 
general lunction it is to be about their em- 
ployers* persons or establishments, residential 
or quasi-residential, for the purpose of minis* 
tering to their employer's personal or ordinary 
needs or wants or to the needs or wants of those 
who are members of such establishments, in- 
cluding guests. 

Now, applying, this test, a motor-driver 
and especially one who is provided with 
board and lodging by the employer, would 
come within the definition of a domestic 
servant and I have no reason to think 
that the expression “house-bold servant” 
in India is used in a different sense to the 
expression “domestic servant" in England, 
The petitioner could be called upon at 
any time during the day or the night to 
drive the motor-car for the employer, 
the members of his family or his guests 
according to their reasonable require- 
ments, and as such, hewonld come within 
the definition of a house-hold servant. In 
my opinion, therefore, the learned Judge 
of Small Cause Court has applied Art. 7, 
Lim. Act to this case and, under that 
Article, the suit was admittedly barred 
by time. I dismiss this petition, leaving 
the parties to bear their own costs. 

V.B.B./r.K. Petition dismissed. 


A. I. R. 1936 Lahore 662 
Jai Lal, J. 

Amar Singh and others — Plaintiffs. 

V. 

Sundar and others — Defendants. 

Civil Ref. No. 63 of 1935, Decided on 
Ind March 1936, by the Commissioner, 
fullondur, D/- 19th October 1935. 

Punjab Tenancy Act (16 of 1887), S. 

.and neither occupied nor let for agncul- 
ural purpotei but uied at •«»*![•«■ building 
n village-Provielon* of Punjab Tenancy Act 
lo not apply— Civil Court bat jurndiction to 
ry <uitt relating to »ucb land. 

Where the land is neither occupied nor has 
,een let for agricultural purposes or 
ubservient to agriculture or for P^twe bat U 
.coupled as the site of a building in a village, 
he provisions of the Punjab Tenancy Act do 
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Secy, op State v. Ram Lal Koeli 


«ot apply and tbe suit relatiag to saoh a land 
is cognizable by a civil Coart andee S. 77. 

[P 663 01,2] 


Order. — This is a reference under 
S. 99, Punjab Tenancy Act by the Assis- 
tant Collector, First Grade, Dbarmsala, 
in the Kangra District, made through the 
Collector, Kangra District, and tbe Com- 
missioner Jollundur Division. The facts 
are these : Amar Singh and others in. 
stituted a suit against Sundar and others 
for possession of 14 marlas of land des- 
oribed in the plaint and Ra. 5 as rent of 
the land for one year. The snit was 
originally instituted in the Court of Sab- 
ordinate Judge, Fourth Class, and was 
decreed by him. An appeal was preferred 
to the Senior Subordinate Judge at 
Dharmsala, but tbe learned Jndge held 
that tbe suit was cognizable by a reve- 
nue Court only and directed that tbe 
plaint be returned to the plaintiffs for 
presentation in a Conrt having jurisdic. 
tion to entertain tbe suit. The plaint 
having been returned was presented in 
the Conrt of the Assistant Collector, First 
Grade, at Dharmsala, who was of opinion 
that the suit was cognizable by a civil 
Oonrt, especially as the defendants raised 
en objection that the suit was not cogni- 
zable by a revenue Court but by a civil 
Conrt and the plaintiffs admitted the 
•correctness of this objection. Conse- 
^nently this reference has been made. 


In the plaint the plaintiffs have statec 
that they were the owners of the land ii 
^uit and that it had been given to th< 
defendants for building a house thereor 
•and that m lien of cash payment of rent 
the defendants had undertaken to rendei 
eervioes to the plaintiffs. It ^was allegeo 
that the house had been built by the 
defendants who continned to render ser 
vices to the plaintiffs for sometime but 
had ultimately refused to do so and had 
therefore incurred forfeiture of their ten 
-anoy according to the terms of the grant 
It 18 obvious from the allegations of the 
plaintiffs and these allegations are nob 
denied by tbe defendants so far as they 

^aesbion of jurisdic. 
^on that the land m snit does nob come 

.land” under the 

that 

Act 18 defined to mean land which is not 

building in a 
occupied or has 

bean let for agiicuUnral purposes, or 
JJurposes subservienb bo agrioulbute or for 


pasture and includes the sites of buildings 
and other structures on such land. It is 
clear that tbe land in dispute is neither 
occupied nor has it been let for agricnU 
tural purposes or for purposes subservient 
to agricnlbure or for pasture. On the 
other hand it is occupied as the site of a 
building in a village. The provisions of 
the Punjab Tenancy Act therefore do not 
govern the present case. The suit conse- 
quently was not excluded from the juris, 
diction of the civil Courts by S. 77, Pun. 
jab Tenancy Act. I bold therefore that 
tbe suit was cognizable by a civil Court. 
I consider that under the circumstances 
the proper order to pass is that the As- 
sistant Collector, First Grade, Dharmsala, 
formally returned tbe plaint to tbe plain, 
tiffs for presentation in tbe civil Court 
and as the plaintiffs had already presen- 
ted tbe plaint in tbe civil Court and had 
obtained a decree, in exercise of revi- 
sional jnrisdiction of this Conrt, I revise 
the order of the Senior Subordinate 
Judge, Dharmsala, directing that the 
plaint be returned to the plaintiffs fox 
presentation in a Revenue Court, and 
send tbe case back to him with direction 
to bear the appeal of the defendants on 
the merits. 

Neither of the parties is present or 
represented before me. Tbe Assistant 
Collector, First Grade, shall therefore call 
both the parties before him and oom- 
mnnicate the contents of this order to 
them. He will send the records to the 
Senior Subordinate Judge, Dharmsala, 
and shall direct the parties to appear 
before the learned Judge on a date fixed 
by him, i. e., tbe Assistant Collector. 
There will be no order as to the costs of 
these proceedings. 

R.W./b.k. Qase Sent back. 

^ A. I. R. 1936 Lahore 663 

Dalip Singh and Bhidb, JJ. 

Secy, of State — Defendant—Appellant. 

v. 

aam Lal XoAfi— Plaintiff — Respon. 
dent, 

Firet Appeal No. 998 of 1933, Decided 
on 18th April 1936, from decree of Sub- 

Jndge, Ist Class, Lahore, D/. 10th April 
lv3S* 

^ Mailar and Servanl—Peraon engaged on 
looting of monibly aervant— Month*a notice 
guen and aenrice terminated^Tbia anounta 
t^only diacbarge and not dianUial or remo* 


664 Lahore Sect, of State v. Eam Lal Kohli (Dalip Singh, J.) 


Where a person who is engagea on the footing 
of a monthlf servant is given a month's notice 
and IS duly paid for that month, and his 
services are terminated, be is only discharged 
and not dismissed or removed. Hence a suit for 
damages for wrongful dismissal does not lie- 
1935 Lah 669 and 1936 Lah 282. Ref. 

IP 664 C 2; P 665 C 1] 

Bavilal and Shamsher Bahadur — for 
Appellant. 

Chiranjiva Lal and Ram Lal Anand II 
’—for Respondent. 

Dalip Singh. J.— The plaintiff in this 
case bronght a suit claiming Es. 5,250 as 
damages on the ground that bis dismissal 
was malicious and unlawful and ultra 
vires; and that defamatory and libellous 
statements had been made against him 
which had not been enquired into and 
hence he bronght the suit against the 
Secretary of State. The Secretary of 
State took op various defences, which 
need not concern us, but among the 
defences was that the plaintiff had been 
discharged within the terms of his con- 
tract, be being only a temporary hand 
engaged by the Public Works Department 
and under para. 140 of the P. W. D. 
Code bis contract was that of monthly 
servants which were terminable at a 
month's notice, that the month's notice 
had been given to him and be had been 
duly paid for that month and there- 
fore the suit did not lie. The trial Court 
framed a number of issues, issue 1 being 
‘was the plaintiff dismissed or discharged?’ 
The learned Judge held that it was 
unnecessary to decide this issue, because 
the procedure followed in terminating the 
plaintiff’s services was malicious and 
wrongful and that therefore though the 
dismissal was not ultra vires, and though 
there was no malicious or libellous state- 
ment, yet the termination of the plain- 
tiff's services was invalid because wrong, 
ful and malicious. He assessed the 
damages at Es. 129 because the Superin- 
tending Engineer could terminate the 
plaintiff's services by a month's notice 
and therefore the measure of the damages 
was a month’s salary. For the rest the 
suit was dismissed, the parties to bear 
their own costs. 

Both sides have come in appeal. The 
learned Government advocate contends 
that there was a discharge and not a dis- 
missal and therefore no question as to the 
rules being followed or not followed or 
whether it was malicious or wrongful 
arises at all. He has also contended that 
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the Crown may dismiss a servant at any 
time unless there is statutory protection 
and has referred to Civil Appeal No. 1813 
of 1933 (l), which so bolds There is also 
a ruling, Civil Appeal No. 692 of 1931 (2), 
in which the same was held, but it was 
pointed out that the rules made under the 
Government of India Act had statutory 
authority and therefore dismissal of civil 
servants in the service of the Crown was 
not entirely at His Majesty’s pleasure. 
I see no conflict between the two rulings 
and as at present advised I see no reason 
to consider that Civil Appeal No. 692 of 
1931 (2) was wrongly decided. The ques. 
tion therefore is whether the termination 
of the services of the plaintiff should 
be called 'discharged' or should be 
called ‘removal or dismissal’ so as to 
attract the operation of the Punishment 
and Appeal Eules 1930, which are printed 
at p. 95 of the Record. Para. 3 of the 
rules lays down certain penalties that 
may be imposed upon a member of a sub- 
ordinate service; the relevant ones are (f) 
and (g), (f) removal from the service of 
Government which does not disqualify 
from future employment and (g) dismissal 
from the service of Government which 
disqualiSes from future employment. To 
this rule au esplanation is given where it 
is stated that the discharge of a person 
engaged under contract in accordance 
with the terms of his contract does not 
amount to removal or dismissal within 
the meaning of this rule. The plaintiff 
admitted that be was governed by 
para. 140 of the P. W. D. Code, which 
states that persons engaged locally will 
be on the footing of monthly servants. 
No special deffnition is given of the words 
“the footing of monthly servants” and 
I take it that these words have the ordi- 
nary meaning that the services are 
terminable by a month’s notice on either 
side. 

The plaintiff admittedly did receive 
a month’s notice and has been duly paid 
for that month and so would fall within 
the terms of the rule and the termination 
of hie services would amount only to a 
discharge. The learned counsel for the 
plaintiff contends that if charge-sheets 
are framed against a person then in all 


1. Jammo v. Secy, of State, 1935 Lah 669--165' 
I 0 895=37 P L R 870=16 Lah 1017. 
a. Hari Ram v. Secy, of State, 1936 Lab 282— 
153 I 0 996=87 P L R 780. 


1936 


(Firm) Shadi-Khair Din v. Qdtba (Agba Haidar, J.) Lahore 66& 


cases the termination of the services 
amounts to dismissal; in other words that 
there should be read into the rule words 
to the effect, "except when the services 
are terminated for gross misconduct." 
I fail to see why any such words should 
be read into the rule, which is quite 
clear. It follows therefore that the 
plaintiff was neither dismissed nor re- 
moved but was only discharged and it is 
admitted that on this finding the plain. 
tiS’s suit must fail. The plaintiff’s appeal, 
it is also admitted, must fail on this find- 
ing. I would therefore accept the Secre- 
tary of State's appeal and dismiss the 
suit with costs throughout. The plain- 
tiff s appeal most fail and is hereby dis- 
missed. No order as to costs. 

Bhide, J. — I agree. 

E.S.^R.E, Appeal accepted. 

A. I. R. 1936 Lahore 665 
Agha Haidar, J. 

(Firm) Shadi.Khair Dfn—Defendants 
■“Appellants. 

V. 

and others — Plaintiffs and another 

—Defendants— Respondents. 

Second Appeal No. 1817 of 1933, De. 

^dedon27th June 1934, from decree of 

lolo Gurdaspur, D/- 2od August 

1 ^ 39 « 

ofS*/??.®” - Alienation 

of I/IO part of property to raise funds to go 

to Mecca-Trans.clion is not eatravagant 
and w within rights of alienor. 

a person, owning 12 kanoU of property 

to raise fund 
't 5a oot by any 
tTftDwctjoD. Ho is woU 
r/ihA? ^ »Ubt8, both according to tbo tenets 
^ tte Customary 

'motion of his property 
in order to perform the sacred duty of boIm to 

i'an 1 , Vol. Ill, Dishng. [p CG6 0 I, 2J 

Bam Lai Anand /—for Appellants. 
Jagan Nath Talwar—fot Respondents 

12 kanals of land On 26th April 1926 
Mahi sold about 1* kanals to Nizam Din, 
^fendanb 2, for a sum of Rs. 1,160 
Mahi and Nizam Din were both agri- 
cuitunsts. Nizam Din sold the land 
which he had purchased, to Shadi-Khair 

which l^zam Dm had paid to Mahi 

SSi brother of 

Mahi, brought the present suit for a 

declaration that, as the property was 


ancestral property and the alienation was 
without consideration and necessity, it 
would not affect his reversionary rights 
on the death of Mahi. Two issues were 
framed namely: (l) Whether the pro- 
perty in suit was ancestral; (2) Whether 
the sale was for consideration and neces- 
sity. The trial Court, though finding that 
the property was ancestral, dismissed the 
suit on the ground that there was no 
necessity for the sale. 

The plaintiff went up in appeal and the 
learned Judge of the lower appellate 
Court accepted the finding of the trial 
Court that the land in suit was ancestral 
property. As regards the sale considera- 
tion and necessity be held that the sale 
by Mahi, which on the face of it was in 
favour of Nizam Din, was in reality to 
Shadi-Khair Din, defendant 3, and that, 
in fact, Nizam Din was a mere figurehead 
and the real purchasers were Shadi-Khair 
Din. He rightly pointed out that this 
device was adopted by Shadi-Khair Din 
in order to evade the provisions of the 
Land Alienation Act. Shadi and Khair 
Din were Lohars and not agriculturists 
ani would have found it difficult to secure 
a sale in their favour through the Deputy 
Commissioner. As to the sum of Es. 380 
the learned Judge of the lower appellate 
Court pointed out that it represented 
a sum which bad been advanced by Shadi- 
Khair Dju to the vendor Mahi and that, 
this being so, it was incumbent upon 
Shadi-Khair Din to prove necessity for 
the ^le. The learned Judge was not 
satisfied that Shadi-Khair Din had proved 
necessity for Rs. 380. He aooordingly 
disallowed the item of Rs. 380 and this 
finding has not been challenged before me 

As to the balance of Rs. 770 an in’. 
torestmg question arose before tho 

learned District Judge and I am glad to 

hnd that he granted a certificate to 
bhadi.Kbair Din under the provisions of 

» « Act. This sum 

of Rs. 770 was utilized by Mahi to meat 
the expenses of the Haj pilgrimage which 
he performed in due course. The ques- 
tion, therefore, arose whether the aliena- 
tion by Mahi to the extent of about 
was for valid necessity. 

The learned Counsel for the appellant 
Who appeared before me in this Court 
frankly admitted that there was no direct 
authority of this Court on the point and 
that the only case whioh had any bearing 
on the subjeot-matter of the oontrovers? 
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was the one referred to by the learned 
Judge of the lower appellate Court. This 
case is 178 P J P WEPartl, Yol.III(l). 
In this case a deed of sale bad been exe- 
cuted by one Gul Muhammad in favour of 
Mt. Janno, his sister, for a sum of Rs. 800. 
It was said that this money was taken to 
enable Gul Muhammad to go to Mecca 
in order to perform the pilgrimage of Haj. 
Gul Muhammed died soon after and could 
not go to Mecca. He had already per- 
formed one Haj before. The learned 
Judges considered that it was highly im- 
probable that Mt. Janno ever really paid 
Rs. 800 or indeed any money to Gul 
Mohammad, and they went on to observe 
that, even if she did, a mere wish to go 
on a pilgrimage, especially when Gul 
Muhammad had already been once to 
Mecca, could not be regarded as a neces- 
sity. It would be seen at once that on 
the question of fact the learned Judges 
were extremely sceptical and in fact 
they thought it to be highly improbable 
that the sum of Rs. 800 was ever paid, 
and the case could easily have been dis- 
posed of on this assumption only. 

They, however, went on to observe 
that a mere desire to go on a pilgrimage 
to Mecca, especially when Gul Muhammd 
bad already performed the Haj once, 
could not be considered as a necessity. So 
far as this proposition is concerned the 
present case is distinguishable from the 
case which the learned Judges bad before 
them. In the first place the learned 
Judges laid emphasis on the fact that it 
was a mere pious wish to go on a pilgrim- 
age which did not materialize. In the 
present case Mahi did as a matter of fact 
go to Mecca to perform the Haj. In the 
second place Gul Muhammad had already 
performed his Haj and, therefore, accord- 
ing to the injunction laid down by the 
Mahomedan religion as regards Haj, he 
was not bound to go to Mecca a second 
time for the purpose. It was more or 
less a matter of spiritual luxury in his 
case. In the present case Mahi had 12 
kanals of property and some kothas, and 
the fact that he alienated about kanals 
in order to raise funds to enable him to 
go to Mecca was not by any means an 
extravagant transaction. The sale affected 
only about 1/lOth of the land apart from 
ithe kothas. He was, therefore, well witb- 


1 . Khan Muhammad y. Sher Muhammad, 178 
P J P W R Part 1, Vol. III. 


in his rights, both according to the tenets 
of the Mahomedan religion and the 
Customary Law, to alienate a 1/lOth 
fraction of his property in order to per- 
form the sacred duty of going to Mecca 
for performing the Haj. 

I am, therefore, clearly of opinion that 
the case in 178 PJPW E.part 1, Vol III 
( 1 ) is clearly distinguishable and that the 
sale, in so far as it was effected for the 
purpose of raising the sum of Ra.770, was 
for valid necessity. I would, therefore, 
allow the appeal and, setting aside the 
decree of the lower appellate Court, order 
that the defendanbs-appellants would be 
entitled to remain in possession of the 
property during the life time of Mahi and 
on his demise the plaintiff would be able 
to take possession of the land on payment 
of Rs. 770. As to the question of costs 
the point was not free from difficnlty sod 
under all the circamstances I order the 
parties to bear their own costs through- 
out. 

B.K. Appeal allowed. . 
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Agha Haidar, J. 

Sardar Mohammad — Defendant — Ap- 
pellant. 

V. 

Mt. Maryam Riii— Plaintiff — Respon- 
dent. 

Second Appeal No. 1504 of 1935, Deci- 
ded on Slat January 1936, from decree of 
Diet. Judge, Jullundur, D/- 15th June 
1935. 

Mkhomedan Law— Marriage — Ditaolutioa 
of— Wife embracing Christianity during 
subsistence of marriage— Marriage is dis- 
solved — Intention of conversion is immaterial. 

If the wife of a Mahomedan who had married 
her husband when both of them professed the 
Mahomedan faith, during the subsistanee 
of marriage, abjures Islam and becomes 
Christian, the marriage is ipso facto dissolved. 
The ulterior motive of the conversion so long as 
the fact of conversion is genuine does not afleot 
the question : 1915 Lah 14 and 83 All 90, Foil. 

[P 667 0 2; P 669 01] 

Mohammad Sharif — for Appellant. 

i?. P. Khosla — for Respondent. 

Judgment. — This ie a suit for declara- 
tion that the plaintiff is not the wife of 
the defendant, who was her husband, S 9 
she has renounced the Mahomedan faith 
and has embraced Christianity. The 
parties were married about 11 years ago. 
The plaintiff and defendant appear to be 
young people. The defendant appellant 
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contracted a second marriage about three 
years, before the institution of the pre- 
sent suit. This would be sometinae in 
1931. This year is an eventful one so far 
as the mutual relations of the parties are 
concerned. In that year the wife brought 
a suit for the recovery ofRs. 500, berdower 
debt. She also brought a suit in the 
year for arrears of maintenance. 
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Sardar Mohammad v. Mt. Maryam CAgha Haidar, J.) 

which believes in a Kitab. namely, the 
Mahomedan religion, to another similar 
religion. This view has been entertained 
by a very eminent jurist of Bulkh and 
Samarkand, and the distinguished com- 
mentator on Mahomedan Law, the late 
Right Hon’ble Sayed Ameer Ali, seemed 
to be inclined to the same view. Bub the 
current of judicial opinion in this country 
seems to be uniform and it has been held 
m numerous cases that if the wife of a 
Mahomedan who had married her husband 
when both of them professed the Maho- 
medan faith, during the subsistance of 
marriage, abjures Islam and becomes 
Ohristian, the marriage is ipso facto dis 

qa'/oI • 1916 (1). and 33 All 

w Uh I am quoting only these two 
cases as samples out of a large body of 
cases to which my attention has been 
mvited but which need not be quoted for 
the purposes of this case. I do not feel 
strong enough to record my dissent 
against this highly respectable and dis- 

tmguished body of judicial opinion on the 
enbjeot. 

I u strenuously on be- 

half of the appellant that before decree- 
mg he plaintiff’s suit the Court below 
Should have recorded a finding that the 
convewion was a bona fide one. I find 
that though the exact word "bona fide' 
has nob been used, yet the lower appel, 

evidence m the case for bolding that the 
baptwm of Mt. Maryam Bibi by Paul was 
merely a colourable transaction. I take 

!h! of the sentence to be that 

she had m reality and in fact embraced 
Christianity with no mental reservation. 

I^t pointed 

out that there could be little doubt that 
Mt. Maryam Bibi plaintiff was prompted 

her rl-p? ^^6“ sJie renounced 

th^,?nA- became a Christian. But 

Whatever appellant. 

“P fcbe Maho. 

Stv embraced Christia. 

h« husband for whom she apparently 
dMs not care but that is not a matter o^ 

any consequence so far as the decision of 

^ present appeal is concerned. A par- 


The husband brought a suit against the 
wife for the restitution of conjugal rights. 
In the same year, the husband sued the 
parents of the wife for damages for pre- 
venting her from going to his house. On 
11th November 1932, the snit which the 
wife had brought for her dower debt was 
decreed and so was the husband's suit 
for restitution of conjugal rights on 8bh 
November 1932. On the same date, the 
husband obtained a decree for Re. 1 as 
damages against his wife’s parents. On 
22nd November 1932. the wife transferred 
her decree for dower in favour of her 
farst cousin, named Rahmat AH. Having 
thus secured her position so far as the 
dower was concerned on 5th December 
1932. according to her statement, she 
became a Christian and on 3lst May 1933 
she instituted the present suit. The 
course of events narrated above leaves no 
room for doubt that the relations of the 
2>ons09 were very much strained and the 
apparently displeased with the 
account of bis contracting a 

tiW tbe preoau- 

tion of transferring the decree in favonr 

embracing the 

the perhaps that 

the decree m her favour might be in 

Bn?h Jk o® the Christian faith. 

Sa ntS® below have decreed the 

5d to defendant has come 

np to this Court in second appeal. 

According to Mussalman law of tha 

f ® woman belonging to 

to revealed religions. According 

to Mahomedan Law, Christianity is a re 
vealed religion because its followers believe 

‘“sitab received the 

aS\i;' ‘“'®- therefore Kitsbis 

Stawf ® Mahomedan with a 

iutabia IS valid. Apart from authorities 

fact of first impression the 

tact that a Mussalman wife embraces 
bnsbamty during wedlock ought not to 

that^she^ha?fl^^°°® obvious reason 
«hat she has gone over from one religion 


*• I"'* «=i.9T?S 
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^ 80 D may embrace a particular religion in 
jOrder to benedt from a worldly point of 
view or in the hope of entering the king, 
dom of heaven, but so long as his conver- 
^^ion is genuine, his ulterior and even 
sordid motives would not affect the ques- 
(bion. On a consideration of all the facts 
and the circumstances of the case in my 
opinion the Court below has arrived 
at the right decision. I would therefore 
affirm tlie judgment and decree of the 
Court below and dismiss the defendant's 
appeal with costs. 

e.dVr.k. Appeal dismissed. 
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Jai Lal, J. 

Bodj i?am— Defendant — Appellant. 

V. 

Devi Da^-Hari Chand, Joint Hindu 
Family — PJaintiff—Respondent. 

Second Appeal No. 1594 of 1935, De- 
cided on 6th January 1936, from decree 
of Dist. Judge, DeraGba^i Khan, D/- 4tb 
July 1935. 

(a) Court'feei -- Cros<-objections for 
future interest— Court«fee fitamp of Re. 10 
is sufficient. 

WboQ cro8S‘ObjectioD9 with regard to future 
interest aro filed the amount of future interest 
cannot be determined as it depends upon the 
date of pajmeut of the amount decreed hj the 
)udgnient*debtor. Hence ad valorem Gourt-fee 
is not necessary. Court-fee Rs. 10 is sufficient: 
1934 Lah 32, Appl [P 663 0 2] 

(b) Limitation Act (1908), Art. 115— -Hundi 
drawn by A in favour of B on C—C accepting 
Hundi but getting discharge from D by exe- 
cuting document to him — Suit by C against 
A**Lifnitation runs from date of discharge 
obtained by C and not from date of accep- 
tance of Hundi. 

A owed money to D for which be executed a 
hundi in favour of 71 on C. C accepted the 
hundi aud obtained discharge subsequently by 
executing a document in favour of liand sued A: 

Held: period of limitation was three years but 
the cause of action arose only wheu C obtained 
a discharge from B and not from date of ac:ep* 
tancs of hundi by C: 1935 Lah 397, 

[P 609 C 1] 

(c) Interest— Future interest — Judge not 
applying hit mind to question— There is no 
exercise of discretion. 

Whore in a case where future interest should 
have beoQ given the lower Court does not apply 
its mind at all to such question, there is no 
exercise of discretion by that Court and interest 
can be granted in appeal. [P 669 0 2] 

Zharak Singh, Dhillon for Jaxcahir 
Singh Dhillon — for Appellanb. 

Qabul Chand Mital for M. L. Puri — 
for Respondent. 


Jndgment — This appeal is by the de- 
fendant, the suit having been decreed 
against him by the learned District Judge. 
The respondent plaintiff has filed cross, 
objections with regard to fatore interest. 
The District Judge bad omitted to grant 
him future interest. The cross-objections 
are within time but have been filed on a 
Court.fee stamp of Rs. 10 only and an 
objection is raised that ad valorem Court- 
fee should be paid on such cross-objec- 
tions. The amount of future interest,! 
however, cannot be determined as it de. 
pends upon the date of payment of the 
amount decreed by the judgment-debtor.! 
Applying the principle of 154 I C 470(1)' 
I hold that a Court.fee stamp of Rs. Iff 
is sufficient under the circumstances. The 
only question raised on the defendant's' 
appeal is the question of limitation and' 
it is not an easy question to decide. The 
facts are these: 

Bodba Bam owed money to Topan Dae, 
and on 27th January 1928 he drew a 
hundi in favour of Topan Das for the 
amount due from him to the latter. It 
was drawn on the respondent Devi Das. 
It appears that on 27tb January 1928 
Topan Das made entries in his books cre- 
diting the amount of the hundi to Bodba 
Ram and debiting the same to Devi Das. 
It bas not been shown that Devi Das 
made any corresponding entries in bis 
books, but it is proved that he accepted 
the hundi. On 20th April 1931 Devi Das 
executed a document in favour of the 
heirs of Topan Das, who had in the mean, 
time died, thereby discharging the liabi. 
lity under the hundi. The suit out of 
which this appeal has arisen was then 
filed by Devi Das against Bodba Bam for 
recovery of money paid by him to the 
heirs of Topan Das, and inter alia it has 
been defended on the ground that it is 
barred by time. Both parties are agreed 
that the normal period of limitation is 
three years but they differ as to the date 
from which it should be counted. Accord- 
ing to the appellant time should run from 
27th January 1928; according to the res- 
pondent — and this is the view 
District Judge also — from 20th April 
1931. No authority directly bearing on the 
case bas been cited by either party. Tb® 
respondent’s counsel has referred to 1“® 


1. Bhagwantl v. Atma Singh, 1934 Lah 32* 
161 1 0 170. 
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Lab 307 (2), bat tbe facts of that case 
were different from those in this case, and 
therefore it is not fully applicable. 

The learned District Judge has held 
that Art. 115, Limitation Act, applies 
which provides a period of three years 
for compensation for breach of any con- 
tract, express or implied not in writing 
registered and not otherwise specially 
provided for in tbe Indian Limitation 
Act. Time is to begin from the date 
when the contract is broken. The learned 
counsel for the respondent supports tbe 
conclusion of the learned District Judge 
and farther adds that Art. 62 also covers 
tbe case. That article relates to a suit 
for money payable by the defendant to 
tbe plaintiff for money received by tbe 
defendant for the plaintiff's use and pro- 
vides a period of three years from tbe 
date when the money is received. In my 
opinion Art. 115 is the more appropriate 
article and time runs in this case from 
20th April 1931. When tbe plaintiff res- 
pondent accepted tbe bundi drawn by 
Bodba Bam in favour of Topan Das be 
really became liable for the amount join, 
tly with Bodba Bam, and it was open to 
Topan Das to institute a suit on tbe 

bondi both against Bodba Bam and Devi 
Das. It was only on 20th April 1931 
when Topan Das's heirs accepted the sole 
liability of Devi Das, that Bodba Bam 
was discharged from liability to Topan 
Das 8 heirs under tbe original transaction 
of loan or under the bundi drawn by him. 
Before that date it was not open to Devi 
Das to institute a suit against Bodba Bam 
beoanse be had not paid the money to 
Topan Das. His right to recover the 
money from Bodba Bam accrued only 
when he bad obtained the discharge for 
Bodha Bam by actual payment of the 
pioney to Topan Das's heirs or by accept- 
ing bis sole liability for the same by exe- 
cuting a document in their favour. There- 
fore^ time in this case runs from 20th 

April_ 1931 and the view of the learned 
District Judge is correct. 

It was urged by tbe appellant’s ooun. 

that there were other points raised by 
the defendant in his defence and the 
learned District Judge should have given 
a finding on the same. But they had all 
been decided by the trial Court against 
the appell ant and it does not appear that 


tbe appellant attacked the conclusions of 
the trial Court before the learned Dis- 
trict Judge. It is not, therefore, open to 
tbe appellant now to claim that a remand 
should be made to the District Judge to 
enable him to give independent ffudiogs 
on those points. The appeal, therefore, 
must be dismissed with costs and I order 
accordingly. 

Now with regard to cross-objections it 
is clear that the suit being by the plain- 
tiff' who bad undertaken to satisfy the 
liability of the appellant to Topan Das 
and who has done so he was entitled to 
interest till the date of repayment to him 
by Bodha Bam, and therefore this is a 
case in which future interest shonld have 
been awarded by the learned District 
Judge. He has not applied his mind to 
tbe question of future interest at all. 
Therefore it is not a case where the Dis- 
trict Judge has exercised his discretion^ 
against the plaintiff. I accept the cross-l 
objections and modify tbe decree of the 
learned District Judge by providing that 
tbe decretal amount shall bear interest 
at six per cent par annum from the data 
of tbe institution of tbe suit till realisa- 
tion. There will be no order as to tbe 
costs of the oross-objeotious. 

K.S./r.k. Appeal dismissed. 
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Agha Haidar, J. 

Bije Sfnc?7t— Plaintiff— Appellant. 

V. 

Shib Singh and others — Defendants and 
others— Pro forma defendants— Reapon. 
dents. 

Second Appeal No. 1706 of 1935, De- 
cided on 4th February 1936, from decree 

of Diet. Judge, Hoahiarpur, D/. 1-6-1935. 

Preieription— Potietaory title— Cutting of 
greis from barren land does not amount to 
exclusive user or potseition. 

Mote cutting of grass or similat acts of usor 
In an area of barion land do not amount to such 
ao exclusive possession as would entitle a per- 
son to be given a decree for possession on the 
^Bis of his possessory title: 1927 Cal 49; 0. A. 
Ifo. 422 0 / 1930 and 1923 Lah 25, Be/. 

„ , , , [P 670 0 1. 2] 

Nand Lai Bhalla — for Appellant. 

Mehr Chand Sud~tot Respondents. 

Judgment.— This is a plaintiff’s appeal 
arising out of a suit for exclusive posses- 
won of a certain area of land. The trial 
Oourt granted the plaintiffs a decree for 
possession as asked by them. The lower 
appellate Court has modified the decree 
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by giving the plaintiffs only a decree for 
joint possession. One of the plaintiffs has 
come up to this Court in second appeal 
and bis learned counsel has argued very 
earnestly that be was entitled to exclu- 
sive possession of the area which he had 
been holding. 

The khasra number with which we are 
concerned is 3429 and is entered as 
sbamilat deb. It is 54 kanals in area. In 
the jamabandi of 1914-15 the entirekhasra 
number with the exception of 8 kanals 
and 2 marlas, which was shown in the 
possession of plaintiffs’ ancestor Nihala, 
was entered in the possession of the whole 
proprietary body. In the jamabandi of 
1918-19 the plaintiffs’ ancestor Nihala is 
shown as being in possession of 17 kanals 
and 2 marlas. In the jamabandi of 
1922-23 the same Nihala is shown as 
being in possession of the entire khasra 
number measuring 54 kanals. A similar 
entry is recorded in the jamabandi of 
1930-31. The case for the plaintiff is that 
be had been dispossessed from three 
separate areas which form the subject- 
matter of three separate suits. In this 
Court we are concerned only with two 
appeals in two suits. The extent of the 
plaintiffs's share is only 1/32. The plain, 
tiff however alleges that be has been in 
exclusive possession of the whole area and 
therefore he is entitled to be put in pos- 
session of the same. Now the question is 
what is the nature of the plaintiff's pos- 
session, for it is not disputed that if the 
plaintiff has been in possession exclusively 
of an area for a long series of years, he 
is entitled to retain it, unless there is a 
partition. The area in dispute is banjar 
qadim and is not cultivated at all. It is 
wild jungle land in a sparsely cultivated 
and thinly populated part of the country. 
Some hardy shrubs and rank grass grow 
on the land and the proprietors make use 
of these products without attracting any 
'serious notice. We would assume for the 
sake of argument that the plaintiff has for 
a series of years been cutting grass for 
his own use, but from this fact alone it 
cannot be said that the plaintiff was in 
exclusive possession of the land as against 
his co-sharers. 

My attention has been invited to the 
decision of a learned single Judge of this 
Court in an unreported case, C. A. No. 422 
of 1930 (l), who in his turn has followed 

1. Kam Sarau v. Ohet Ram, 0. A. No. 422 of 

1980. 


V. Maula Baksh 
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two cases reported in 69 I C 4 ( 2 ) unA qq 

I c 8« (3). 69 I 0 M2) J no d°re!? 

bearing and may properly be left out of 
consideration, but there are observations 
in 98 I C 849 (3) at p, 850 which Cj 
support to the respondents’ contention 
In my opinion the learned single Judge of 
this Court arrived at the right conolusion 
that the mere cutting of grass or similar 
acts of user in an area of barren land did 
not amount to such an exclusive posses- 
Sion as would entitle the plaintiff to be 
given a decree for possession on the basis 
of his possessory title. This being so the 
lower appellate Court has arrived at the 
right conclusion and I dismiss the two 
appeals with costs. 

B.D./r.k. Appeals dismissed. 

2. Mansa v. Khushali Ram, 1923 Lah 25=69 

I C 4. 

3. Nanda Kumar Das v. Bmdad AH, 1927 Cal 
49=98 1 C 849=44 0 L J 265. 
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Tek Chand and Dalip Singh, JJ. 

Abdul Ghani — Plaintiff — Appellant. 

V. 

Maula Baksh and others — Defendants— 
Respondents. 

Second Appeal No. 1815 of 1934, Deci- 
ded on 28tb November 1935, from decree 
of Dist. Judge, Ambala, D/- 26th June 
1934. 

Limitation Act (1908), S. 12— Application 
before signing of decree for copy of it— 
Period between the day of application and 
day on which copy of decree was supplied 
waa excluded for appeal. 

Judgment was delivered on 28th August 1988. 
Appellant applied for copies of judgment and 
decree on 29th August 1933. No deposit as re- 
quited by rule was made and application was 
not returned. On 1st September 1938 Rs. 7-12-0 
were paid by appellant. Copy of judgment was 
supplied. Repeated demands by appellant for 
copy of decree were made. He was told that 
decree was not signed. Decree was signed on 
lOtb September 1933. Appellant deposited annas 
12 and he was supplied a copy of decree on the 
same day (19th September 1933): 

Held : that time between 29th August 1933 
and 19th September 1983 was to be exoludea 
under S. 12, Lim. Act for the purpose of appeal : 
157 1 C 181 and 1936 Lah 889, Bel. on. 

[P 671 0 2] 

Eeld further : that due to the action of the 
Oopyiog Departmeot In not followiDg 
prescribed, the appellant, was misled into thlnx* 
ing that all the days from 29th August 1933 W 
19th September 1933 would be excluded. 
case therefore was eminently ^ ,-i 

Act. [P672U1J 

Maurice — for AppeUanfc. 

Muhammad Monier—lot ResponaeDt®* 
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Dalip Singh, J. — The facts necessary 
for the decision of this appeal are as 
follows: Judgment was pronounced by 
the trial Court on 23th August 1933, and 
on 29th August the present appellant 
applied for copies of the judgment and 
the decree. No deposit, as required by 
the rules, was made with this applica. 
tion nor was the application returned to 
the applicant (as also required by the 
rules) endorsed with the amount neces. 
sary to be deposited by him. On 1st Sep- 
tember 1933, Es. 7-12-0 were paid by the 
applicant. In his affidavit the present 
appellant states that this sum was de- 
manded from him and was therefore paid. 
He states in the affidavit that he re- 
mained under the impression that this 
sum had been demanded for copies both 
of the judgment and the decree, and that 
when a copy of the judgment was furni- 
shed to him on let September 1933, he 
thereafter repeatedly made demands for 
a copy of the decree-sheet as well. He 
was told that the decree had not been 
signed and therefore no copy could be 
supplied. On 19th September 1933 annas 
12 were deposited by him for the decree- 
sheet and, the decree having been signed 
on that date, a copy of the said decree 
was supplied to him on the same day. 
IJuriDg this period, the appellant states 
that DO sum was ever demanded from 
turn as deposit for the decree-sheet. 

On 16th October 1933, the present ap- 
pellant put in an appeal before the 
learned District Judge. The appeal was 
dismissed on the ground that the same 
was barred by limitation and that neither 
o. u, Lim. Act was applicable nor was 
there any room for the applioation of 

bmdJy f°wasTtats“ 

the ypellant was entitled as of right to 
a deduction of the time between the 
actual delivery of the judgment and the 
^te of the signing of the doorea. In 12 

to f ^ * ttifi ruling was differed from 
to the extent that it was held in the 
latter ruling that limitation would begin 
^run from the date of the judgmfnt 


and not frcoQ th© date of the signing 
of the decree. In agreement with the 
facts of the Calcutta High Court the 
Allahabad Full Bench also held that 
where an application had been made be- 
fore the signing of the decree, the appel- 
lant would be entitled as of right to the 
period which elapsed between the date 
of the application and the date of the 
signing of the decree. It differed from the 
Caloatta High Court in that it considered 
that the wording of the Calcutta High 
Court was too broad and might include a 
case where application had been made 
after the decree had been signed. But on 
the point as it arises before us there is no 
essential difference between the Calcutta 
and the Allahabad views. 

It is clear that if the appellant is enti- 
tled to the time between 29th August 
1933 and 19th September 1933, his ap. 
peal would be within time. The reply of 
the learned Counsel for the respondent is 
that thoogh actually an applioation had 
been put in to the Copying Department, 
such application not having been acoom... 
panied by the deposit required under the 
rules should not be taken to be an ap. 
plication at all. For this, reliance is placed 
on a ruling reported as 1935 Lah 889 (3), 

another ruling 35 P L R 
713 (4). The latter ruling is a Single 
Benoh ruling. On the other hand there- 
18 a ruling reported as 37 P L K 235 ( 5 ) a. 
ruling by the same Division Bench as- 
decided 1935 Lah 889 (3). In that case 
in which the judgment is a brief one. as 
far as I am able to see, the facts were on 
all fours with the present case. Copies 
of the judgment and decree-sheet were 
applied for on 3rd January. Prom 3rd 
January to 13th January copies could 
not be given as the Court had not pre- 
pared the decree-sheet. The estimated 
price was not paid tiU 25th January and- 
the copies were ready on 80th January. 

jQdges held that obviously 

fcrt January, and from 26th 

between 13bh 

and i5th January was excluded. I would, 
herefore, hold that the appeal was with. 
m time by reason of S. 12, Lim. Act. 

i, All Beg y. Setwaa, (1981) 86 P L R 

M6=5V7**l’bm“ 87 P E. R 
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Further, if for any reason S. 12, Lim. 
Act is inapplicable, I would still hold 
that this is a case eminently ht for the 
japplication of S. 5, Lim. Act. Due to the 
action of the Copying Department in not 
following the rules prescribed, I think it 
,may very well be urged on behalf of the 
'appellant that he was misled into thinking 
that his period of limitation would 
exclude all the days from 29th August, 
till 19th September. It is well settled 
that where a person has been misled by 
the action of the Court or any officer of 
the Court, S. o, Lim. Act should be ap. 
plied. 

1 would therefore accept this appeal 
and remand the case to the learned Dis- 
trict Judge for disposal according to law. 
This being a pauper appeal, there is no 
court-fee stamp to be refunded : other 
costs will be costs in the cause. 

Tek Chand, J. — I agree. 

M d./r.k. Appeal accepted. 
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Bhide, J. 

Ladha Rain — Plaintiff — Appellant. 

V. 

Barkat Ali and others — Defendants-" 
Respondents. 

Misc. First Appeal No. 1996 of 1935, 
Decided on 12th February 1936, from 
order of Addl. Dist. Judge, Lyallpur, 
D/- 6th March 1935. 

Limitation— Condonation of period — Ap- 
plication under S. 151, Civil P. C., U not 
competent when some other provision of 
Civil P. C., is available— Delay cauted by 
wrong prosecution of such application can- 
not be condoned under S. S, Lim. Act. 

When a remedy is provided by law, resort to 
the iaberent jurisdictioa under S. 151. Civil 
P, C., is not permissible. A person prosecut- 
ing an application under S. 151, Civil P. C., 
cannot be said to be acting in good faith 
when he has a remedy open to him under 
some other provision ol Civil P. C. Delay due 
to such wrong prosecution cannot be condoned 
under S. 5. Lim. Act ; 1924 All 416 : 1927 Bom 
79 and 1934 Lah 671, Ref, [P 673 C 1] 

S. L. Puri — for Appellant. 

Aldul Majid — for Respondents. 

Judgment. — Civil Appeal No. 1996 and 
Civil Revision No. 767 of 1935, are con- 
nected and will be disposed of together. 
The facts giving rise to the appeal and 
the petition for revision may be briefly 
stated as follows : 

The plaintiff Ladha Ram bad instituted 
a suit for recovery of Rs. 1,100 which 
was dismissed by the trial Court. He 
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preferred an appeal to the District Judge 
Lyallpur. The appeal was to come up 
for hearing before the District Judge on 
23rd February 1935. The District Judge 
was on tour on that day and in his 
absence the appeal was taken up by 
Mr. M. R. Kayani, Additional District 
Judge. Lala KulBhushan, counsel for the 
appellant was summoned but be stated that 
he had no notice of the transfer of the 
case to the Court of the Additional Dig. 
trict Judge and was not prepared to argue. 
The learned Additional District Judge 
treated this as tantamount to default and 
dismissed the appeal. Ou 6th March 1935, 
an application for restoration of the 
appeal under 0. 41, R. 19 was presented. 
The application was dismissed on the 
same date by the learned Additional 
District Judge, apparently without bear- 
ing either the appellant or his counsel. 
The appellant presented another applies, 
tion for restoration under 0. 41, B. 19 read 
with S. 151, Civil P. C. This application 
came up before Sardar Kartar Singh, 
successor of Mr. Kayani, who held that 
the application under S. 151, Civil P. 0., 
was not maintainable inasmuch as an 
appeal was competent from the order of 
dismissal of the application made under 
0. 41. R. 19. Civil P. C. The plaintiff 
Ladha Eam has now preferred an appeal 
from the order of dismissal of the first 
application under 0. 41, R. 19, Civil P. G., 
dated 6th March 1935, and has also filsd 
a petition for revision of the order of 
Sardar Kartar Singh, dated 17cb July 
1935, dismissing the second application 
under 0. 41, R. 19, Civil P. C., read with 
S. 151, Civil P.C. 

The learned counsel for the respon- 
dents has raised preliminary objsotiona 
that the appeal which was presented on 
3rd October 1935, is time-barred and the 
application for revision is incompetent. 
As to the first point, there is no doubt 
that the appeal is prima facie timo- 
barred inasmuch as the order of dismis- 
sal of the first application under 0. 41, 
E. 19, Civil P. C., was passed on 6tn 
March 1935, and the appeal was present- 
ed nearly seven mouths after the date o 
the order. The learned Counsel for tba 
appellant however seeks extension oj 
time under S. 6, Lim. Act. on the ground 
that the appellant was engaged in pro- 
secuting in good faith another application 
for reversal of the order dated GthMaron 
1935, viz., the second application under 
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O. 41. B. 19 read with S. 151, Civil P. C., 
referred to above. The only point for 
consideration therefore is whether the 
period spent in prosecuting this latter 
application from 14th March 1935 to the 
17th July 1935, can be allowed to be 
deducted. The learned counsel has cited 
44 Cal y? (l), at 94 in support of his coo. 
-tention that time spent in prosecuting 
another application in good faith for 
reversal of the order under appeal can be 
allowed to be deducted under S. 5. Lim. 
Act. He has also cited 14 Lah 206 (2), 
in which it was held that wrong advice 
given by counsel might be considered to 
be sufficient ground for granting ezten. 
sion under the same section. There is 
however no evidence on the record to 
show that the second application under 
0. 41, R 19. read with S. 151, Civil P. C., 
was made in good faith on the advice of 
any counsel. The appellant has not given 
any affidavit that he consulted any connsel 
at all and the application does not pur- 
port to have been signed by any oouneel 
No authority has been cited in support 
of the contention that an application 
7*!" S. 151. Civil P. C,. for the reversal 
of the order dated 6th March 1935. in the 
exercise of the inherent powers of the 
^ourt was maintainable when an appeal 
from the said order was competent. There 
IS on the other hand ample authority in 
support of the contention of the learned 
oounael for the respondent that when 
a remedy is provided by law. resort to 

O^vn ooder 8, 151. 

lil permissible : cf 46 All 

°*f°““8fcsnoe8 it must be held 
fait^in^ good 

s lal owr? '°0 

01 , uivil reveraal of tha 

order dated 6th March 1935. The time 

application 

aS deducted and the 

appeal mast, as a result be held to be 
t.me. barred. The petition 
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also must fail because m view of the facts 
given above, the petition under S. 151 , 
Civil P. C., was incompetent and, was 
therefore rightly dismissed by the learned 
Additional District Judge, I accordin'’ly 
dismiss the appeal as well as the petitTon 
but in view of all the circumstances I 
leave the parties to bear their own costs 
in this Court. 

b.d./r.k. Appeal and Revision 

dismissed. 


' B'l ° °i'te 

«6=?8'‘lVr?6=.'o *■' 

Ohhotolal Purusho- 

19fi6 L/86 4 86 


A. I. R, 1936 Lahore 673 
Bhide, J. 

Mohammad Yakub and another — Plain, 
tiffs — Appellants. 

V. 

Abdul Karim and cMers— Defendants— 
Kaspoodentis. 

Second Appeal No. 1269 of 1935. Deoi 
ded on lltb December 1935. from decree 

Apra'*1935 ^“^'^“‘^®’ 

(•) Adver.e Posie..5on-Suit for poi.et.ioo 

»«> he teoanl- 

landlord and tenant and payment of rent bv 

dal*r.‘^rd '^'*** inference of defend 

QMi 9 adverse possession. 

Where ihe pUiotifi sues for possession aa 

Z**® defendant to be a tenant 
from the mere fact that the plaintiff fail. .« 

hir® of landlord and tenant 

between him and defendant, and pavmant 

^o'.7uSr° J; 

Uat bo had no right in Property— Onl”em5I 
portion lo occupation of dofendanl-teren 
dant not proved to boco abarer— D-f-nW- 

nrr- '"d 

that he was in possession as oo abSrer 

tk ^ co-aharet: 

.bSd b.X'sssf r “ 
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Where both the plaintiff and defendant haTe 


overstated their claim, the fact that plainttfi 
has overstated his claim is not sufficient to 
defea’. his claim. [P 675 Cl) 

Shamair Ckand — for Appellants. 

R. L. Anand I — for Eespondents. 

Judgment. — This was a suit for posses, 
sion of a two-storeyed buildin;; in the occa- 
patioD of defendants 1 and 2. The plaintiffs 
alleged that they were the owners of the 
bouse and defendants 1 and 2 were occupy- 
ing it as their tenants. The defendants on 
the other hand claimed that they were 
occupying it as co. sharers in the bouse. 
The Court below found that plaintiffs 
were owners of the house and that the 
defendants were not co sharers therein. 
They have however held that plaintiffs 
had failed to prove that the defendants 
were occupying the portion of the bouse 
in dispute as tenants and that the defen- 
dants' possession thereof being adverse 
and over 12 years’ duration, the plaintiffs 
could not recover possession. The suit 
has been accordingly dismissed and plain- 
tiffs appeal. 

The learned counsel for the appellants 
contends that the Bnding that the defen. 
dants were in adverse possession is one of 
law or at least a mixed question of fact 
and law, being based on inferences from 
certain facts, and, as such, open to chal- 
lenge in second appeal. It was farther 
urged that in the present case the Bnding 
was UQ'Ound as the inference drawn was 
not justibed by the facts proved: 19 Cal 
253 (l) was cited as an authority in sup. 
port of the contention. The learned coun. 
sel for the defendants, on the other band, 
contended that the case was really govern, 
ed by Art. 142, Limitation Act, and the 
suit was rightly dismissed as the plaintiffs 
bad failed to prove that they were dis- 
possessed or bad discontinued possession 
within 12 years before the institution of 
the suit. In support of this contention be 
relied on a recent Full Bench decision of 
this Court reported as 16 Lab 442(2), the 
facts of which appear to have been 
similar. In that case also the plaintiffs 
bad alleged a tenancy which they failed 
to prove, but the allegations were held to 
be tantamount to an allegation of con. 
structive dispossession. The learned coun. 

1. Lachmesvrar Siogh v. Manowar Hossain, 

(1892) 19 Oal 263=19 I A 48=6 8ar 133 

(P C). 

2 Beharl Lai v. Naraia Das, 1935 Lab 475= 

167 I 0 686=16 Lab 442=37 P L R 743 

(F B). 
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sel for the appellants urged in reply that 
even if the Full Bench ruling was appU. 
cable, there was no finding by the Courts 
below that plaintiffs had been dispossessed 
or had discontinued possession more than 
12 years before the suit. The Courts 
below have applied Art. 144 to the case 
and have not given any clear finding from 
the stand point of Art. 142; but the 
learned counsel for the defendants cotu 
tended that the finding of the Court 
belo w. that the defendants were in adverse 
possession since 1918 as against the pla'iu 
tiffs, implied that the plaintiffs were dis- 
possessed in that year. 

The contention appears to be correct as 
far as it goes, but the question is whether 
the learned District Judge’s finding on the 
question of adverse possession is correct. 
The learned District Judge has laid stress 
on the fact that the plaintiffs bad failed 
to prove the relationship of landlord and 
tenant as no payment of rent was proved. 
But this would not necessarily justify an 
inference that the defendants were occu. 
pying the bouse adversely. It is significant 
that the defendants themselves did not 
plead any adverse possession at all in 
their written statements and tried to 
justify their possession on the ground that 
they were co.sharers. The defendants are 
occupying only a small room in the bouse 
and it is highly probable that they were 
allowed to occupy it only on account of 
their relationship and nothing more. The 
learned District Judge does not appear to 
have considered an important document in 
this connection, viz Ex. P.3, a statement 
filed by Nathu, father of defendants 1 
and 2, in guardianship proceedings in the 
year 1916, in which he clearly stated that 
he bad no concern with the property. 
This shows that defendants must have 
been occupying the house with the con- 
sent of the plaintiffs. It was urged that 
in I9l6 the exchange bad not yet taken 
place and the plaintiffs were not the sole 
owners of the bouse. But even so, plain- 
tiffs were entitled to l/3rd share, and the 
defendants may have been allowed to 
occupy a small portion of the property 
with reference to the plaintiff s share 
therein. 

As held in 29 P L E 162 (3), when pos- 
session can be lawful, it should be pre- 
sumed to be so. rath er than wrongful, and 

8. Bbola V. Sant Saran Singh, (1928) 29 P L R 
162=109 1 0 468. 


1936 

in view of the relationship of the parties 
> > . » .1 « « • % 


ill VlOW Vil iOiOUJUUOUip Ul tuo p»lVlP9a 

thd BtatezDdDb of Niitbo referred to above 
and the fact that oaly a small room in a 
two storeyed building is in the occupation 
of the defendants, the proper in'erence. 
in my opimooi was that the defendants' 
possession was permissive and not adverse 
to the pUintifTs On this inference plain* 
tiffs must be held to have been in cons- 
tractive possession all along. It may be 
that the plaintiffs overstated their case 
in alleging that they were realising rent 
from defendants, but the defendants 
similarly overstated their case in oUiming 
to be CO sharers. I do not think this 
overstatement should be considered to be 
sufficient to defeat the plaintiffe* claim. 

( accept the appeal and decree the plain- 
.tiffs’ suit, but in view of all the circum. 
'stances leave the parties to bear their 
costs tbroaghoQt. 

w.d./r.k. Appeal accepted. 


A. 1. R. 1936 Lahore 675 

COLDSTHBAM AND BhIDE, JJ. 

Albel Singh and others — Objectors— 
Appellants. 

V. 

Narain Da $$ — Petitioner and others— 
Fro forma Respondents— Respondents 

1933. Decided 
on 10th March 1936. from decree of Sikh 
Onrdwara Tribunal. Lahore, D/. 16th 
January 1933 

(a) Punjab S.khGurdwara* Acl(8 of 1925) 
Any boreditary ofiBce-holdor can Dtesant a 

S ^8^ Act(8 of 1925) 

8^Haredu«ry office holder ^Off ice J*’ 
voiving beforo Januarv 192n — j®* “® 

har.dlt.,; offlo, ol 

s f n?""*’"'*’ 1925/ 
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A dharmasala, when it was founded, was not 
a public institution bnt was the private pro- 
perty of ' the Udasi fraternity; several years 
later it was rebuilt by the Sikhs but was 
continued to be managed by the hereditary 
mahants; sabsequent to the rebuilding the wor- 
ship was Sikh : 

Held : that this fact alone would not make 
the dbarmasala a Sikh Gutdwara within S 16 
of the Act. [p 678 q l] 

Gurcharan Singh and Charan Singh— 
for Appellants. 

Pandit Nanak Ckand and Yashpal 
Gandhi— ioc Bespondent (Petitioner). 

Coldstream. J.-The dispute in this 
ease relates to a dharmsala. a religions 
and chantable institution, in the village 
Isewal in the Ludhiana District, which 
was claimed to be a Sikb Gurdwara in a 
petition submitted to the Local Govern- 
ment under the provisions of S 7 Sikh 
Gurdwaras Act. The petition was pub- 
lished on 10th May 1929 and on 13th 
Jul, 1929 Na,.in D.s, the prss “nt res^ 
poodent. presented a petition under S 8 
of the Act denying that the dharmsala 
was a Sikh institution. Narain Das dea 
cribed himself as mahant. Narain Das’s 
petition was resisted by the Sikhs who 
had presented the petition under S 7 on 

Chela of the previous mahant of the in, 
stitution. Dharm Das, and not bein- a 
hereditary office-holder was nob com 
potent to present a petition under S 8* 
It was also contended that the dharmsala 
was not an Ud^i dera as asserted by 

whX if 5®’ ^ institution 

which had come into existence about 

?9irwh*‘”> ‘‘bout 

1911, when It was founded for the use of 

the villagers. The petition und« S 8 

was duly forwarded to the Ribh n *j 

waras Tribunal for disposal The:£?h^ 

nal struck two issues ; ^ Inba- 

present this petition ? a Whether the 
wirhiTtha“ ^ Gurdwaw 

The lob ? (3) (iii) of 

Tri^iin Members of the 

® nnanimous conclusion 

£a=,u;r,.TS-sS 

-rndor S. 7 appeSed 


676 Lahore Albel Singh v. Narain Dass (Coldstream. J.) 


1936 


the appeal came before Monroe and Eangi 
Lai, JJ., the point was taken for the 
appellants that the Tribunal ought not 
to have decided the case without a had- 
ing on the issue whether the petitioner 
was a hereditary office-holder, and it was 
suggested that the objectors had not been 
given a proper opportunity to produce 
evidence to rebut the prima facie case 
established by the evidence put forward 
by the petitioner. The learned Judges 
found that the objection was technically 
correct and remanded the case to the 
Tribunal for a decision on issue 1, stating 
in their order that the parties would be 
at liberty to produce further evidence. 

The tribunal after hearing some evi- 
dence on both sides decided by a majo. 
rity (Sardar Man Singh dissenting) that 
the petitioner was a hereditary office, 
holder entitled to submit a petition under 
S. 8. Sardar Man Singh’s decision was 
that as the petitioner bad come into office 
after the commencement of the Act, be 
could be neither a present office-holder 
nor a past office bolder and therefore 
could not be a hereditary office-holder. 
The appeal is now before ns in decision 
and we have beard counsel and been taken 
through the whole of the evidence. It is 
not disputed that the first mabant was 
Mast Earn, who, it appears, built the 
dbarmsala at leewal He was the mabant 
of a larger institution at Pamal, a village 
a few miles distant, and the dharmsala at 
Isewal was admittedly an off shoot of the 
institution at Pamal. From the time of 
Mast Ham onwards, the mabants have all 
been HdasiSadbs. When the first in^niry 
was made in o the nature of the muafi 
attached to the institution in 1851, the 
mabant was Purun Das, chela of Mast 
Bam. and it was stated by the lambardar 
of the time that the muafi would devolve 
upon the chela of the muafidar who had 
succeeded to the gaddi or mabantsbip. 
Mast Bam had another chela, Frem Das, 
who resided at the dharmsala at leewal, 
but be did not claim the muafi, which 
remained with Puran Das. At the enquiry 
made in 1881 the mabant was Brahm 
Das chela of Frem Das. From bis 
statement it appears that for some time 
one Bam Saran Das had been in posses- 
sion of the Isewal property. After bis 
death Prem Das took possession of the 
land, but Puran Das remained as mabant 
and was recorded as owner of the 
muafi. Puran Das died about 1873. After 


his death the land was recorded as the 
property of Kotu Bam, chela of puran 
Das. Brahm Das was absent at this time 
but when be returned Kotu Bam the 
chela of Puran Das, appointed Brahm Das 
as the mabant and left the office. When 
Brahm Das died he was succeeded as 
mabant by Sarup Das, his chela. Sarup 
Das died in or about 1919 and was suc- 
ceeded by his chela Dharam Das who 
on his death in 1929 was succeeded by 
Narain Das, the petitioner in this case. 

The evidence relating to the devolution 
of the office of mahant has been referred 
to in sufficient detail in the order of the 
tribunal on remand, dated i5bh June 
1935, and it is not necessary to describe it 
full here. It has never been disputed 
that Narain Das was mabant at the time 
he presented bis petition. The contentions 
urged before us on behalf of the appeU 
lanls are that Narain Das has not proved 
exactly at what time or in what manner 
be was appointed mabant, that both be 
and Sarup Das became mabants not 
because they are chelas of the mabants 
who preceded them, but because they 
were appointed by the village proprietary 
body and that (as held by Sardar Man 
Singb) Narain Das, not being a present 
office-holder or a past office, bolder cannot 
be an office-holder at all for tbe purpose 
of the Sikh Gurdwaras Act. It is proved 
by tbe admissions of tbe appellants' own 
witnesses that Narain Das was tbe mabant 
of tbe institution in succession to Ubarm 
Das. Lakha Smgb, 0. W. 1, when cross- 
examined, stated that mahant Narain Das 
was the chela of Dbarm Das, who was 
the mabant before him and that the 
succession to the office of a mabant 
in this institntion had been from guru 
to chela, although the appointment bad 
been by the village pancbayat. Albel 
Singh, 0. W. 4, one of the petitioners 
under S 7, stated that Narain Das had 
been appointed servitor of the dharmasala 
because Dbarm Das had told the villagers 
that he coaid not serve tbe institution 
and because he had the right to succeed 
Dbarm Das as chela and was thought fit 
for the appointment by the villagers. 
Narain Das’s own statement is that b0 
was appointed by the fraternity, being a 
chela of Dbarm Das and having been 
nominated as his successor by a will exe- 
cuted by Dbarm Das on 18th December 
1925. This will is a registered document 
(P. TS'. lO.'l) and nominates Narain Das 
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as heir to all of Dbarm Das's property 
including the dera. It was registered on 
the date it was executed, and two of the 
lambardars of the village were present at 
the time of the registration. 

Counsel for the appellants argnes that 
the evidence of the succession after the 
death of Mast Bam does not show that the 
succession has always been from guru to 
chela because it does nob prove who ex- 
actly Bam Saran Das was and because 
Prem Das was not a chela of Bam Saran 
Das and Brahm Das was not a chela of 
Kotu Bam. The history of the mahant- 
ship given above shows that the roabants 
of the institution at Isewal belonged to 
the fraternity who owned the parent 
institution at Patnal. It is clear that 
Brahm Das succeeded as the chela of 
Prem Das, who was a chela of Mast Ram. 

Saran Das was in charge for some 
time, apparently during the time of 
Mt. Ram, but in the pedigree table of the 
mahants incorporated in the land revenue 
records of 1882 Bam Saran Das is not 
shown at all. There Mast Ram is shown 
as having two obelas, Prem Das and 
Puran Das, and Prem Das is shown as the 
^ru of Brahm Das. Below the name of 
Kota Ram, who is recorded as the chela 
of Puran Das, there is a note that be 
owns no land in Isewal but is a proprie- 
tor in Pamal. The evidence proves be- 
yond any reasonable doubt that the office 
of mahant of this institution has since its 
foundation devolved from guru to chela 
by hereditary right or nomination by the 
mahant for the time being. It is to be 
observed moreover that when the case 
was being tried by the tribunal it was 
never disputed that in this institution 
the Buocession bad always been from gnro 
to chela. ® 

As J’egards the contention that Sarup 
Das and Dbarm Das were appointed by 
the Sikhs of the village, I agree with the 
conclusion of the President and both 
members of the Tribunal that this is not 
proved. The appellants rely in this con 
nexmn Principally upon the document^ 
O. W. 11/1 and 0. W. 14/1. The Presi. 
dent and one member of the Tribunal have 
rejected these documents ae fabrications 
and the other member, Sardar Man Sineh 
does not regwd tbemas reliable evidence; 
There is no doubt at all that Sarup Das 
wcceeded Brahm Das as bis chela and 
was himself succeeded by hie chela 
Dhsrm Da,. I ,,6 „„ force in tL argn! 


ment adopted by Sardar Man Singh that 
Narain Das was incompetent to present 
the petition because he was neither a 
past office-holder nor a present office- 
holder. The definitions of present and 
past office holders, [S. 2 (4) (v) and (vi), 
Sikh Gurdwaras Act] were necessary 
for the purpose of the provisions rela- 
ting to applications by dismissed office, 
holders for compensation for unlaw- 
ful removal (see Ss. 6 and 11 of the 
Act). Only present and past hereditary 
office-holders can apply for compen- 
sation. But S. 8 provides that any 
hereditary office holder may present a 
petition under that section. A heredi- 
tary office means an office the succession 
to which before Ist January 1920 de- 
volved according to hereditary right or by 
nomination by the office-holder for the 
time being. As the office of Mahant in 
this case devolved before 1st January 
1920 according to hereditary right or by 
nomination by the office-holder for the 
time being, Narain Das, who himself be- 
came mahant as the chela of his guru, is 
the bolder of the hereditary office of 
mahant of this institution. 

p remains to consider whether the 
Tribunal’s decision, that the dbarmsala at 
Isewal is nob a Sikh Gurdwara, is incor- 
rect. Before us the appellants' counsel 
began by stating that the appellants' case 
was that the institution oame into being 
for the first time in 1880, that being the 
time when the dbarmsala at Isewal was 
placed definitely under a mahant who was 
not the mahant of the parent institution 

at Pamal. This parent institution, counsel 

admits, was an Udasi dera and so also 
admits was the dbarmsala at Isewal to 
begin with. Counsel further admits that 
before 1880 the dbarmsala was not a 
pabho institution at all bub was the pri- 
vate property of the Udasi fraternity who 
managed it. This was not however the 
case set up by the appellants before the 
mbunal. When the trial opened Sardar 
Guroharan Singb, who represented the 

° i that the institution was 

established about 22 years before by the 
oibh proprietors of the village for the 
of public worship of the Granbh 
oamb, and the evidence produced by the 
objectors was directed towards proving 
that the present institution was founded 
about 1911 whan the Sikhs of the village 
rebuilt the kaoba dbarmsala making it a 
paces building. 
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Now tbero is no evidence that when the 
Sikhs rebuilt the dbarmsala they estab- 
lished a new institution. The dharmsala 
continued to be managed by tbe heredi- 
tary mabant and remained in possession 
of its old property which had belonged to 
the dharmsala founded by Mast Earn. 
Nor is there any evidence that tbe nature 
of tbe worship which had been carried on 
previously in the institution was altered 
when tbe present pacca building was 
erected. On the contrary the case of the 
appellants was that from the beginning 
tbe Granth Sahib bad been worshipped in 
the dharmsala When stating bis case, 
at the beginning of the trial, Sardar Gar. 
charan Singh admitted that there was a 
muad attached to the dharmsala and 
stated that the dharmsala was a Sikh 
Gurdwara. There is no doubt that lately 
the worship in the institution has been 
Sikh, but this fact alone will not make tbe 
dharmsala a Sikh Gurdwara within the 
meaning of S. 16, Sikh Gurdwaras Act. 
The facts on which tbe President and 
Rai Sahib Dwarka Parsbad based their 
decision justify their conclusion that tbe 
dharmsala is not a Sikh Gurdwara. There 
is no need to repeat these facts here, for 
Sardar Gurcbaran Singh has not at- 
tempted to argue that any of them is not 
established by tbe evidence in tbe case. 
He relies solely upon tbe evidence that 
since it was rebuilt Sikh worship has been 
carried on in tbe institution. For tbe 
reasons indicated above I would dismiss 
this appeal with costs. 

Bhide, J. — I agree. 

R.W./r.e. Appeal dismissed. 

A. ]. R. igS6 Lahore 678 

Bhide, J. 

Mofinwida—Defendant — Appellant. 

V. 

Chuni Lal and others — Plaintififs — Res- 
pondents. 

Second appeal No. 680 of 1935, Decided 
on 17th December 1935, from order of 
Senior Sub- Judge, Gnjrat, D/- 12tb March 
1935. 

(a) Second Appeal — Finding of fact on 
evidence cannot be ditturbed. 

A fiodiog of fact, if based on evidence, which 
has boon considered and believed bj the lower 
Court, cannot be disturbed in second appeal. 

[P 678 0 2) 

(b) Punjab Relief of Indebtedness Act (7 of 
1934), S. 6— Provisions of Act apply only to 
suits pending or filed after passing of Act — 
Appeal is not included within scope of S. 6. 
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According to S. 6 tbe provisions of pari 3 of the 
Act apply only to suits which were pendiDgon 
or instituted after the commencement of the 
Act. Hence it does not apply whore tbe suit is 
decided long before the coming into force of the 
Act even though an appeal is pending. An 
appeal cannot be included within the scope of 
S. C. The legislature presumably used the 
word ‘suit’ advisably in S 6 and that section 
cannot be held to be applicable to appeals. 

[P 678 0 2: P 679 0 1) 

Allah Din Malik — for Appellant. 

Jaoan Nath Talwar for Chum Lal and 
Prem Nath Bharadwaj — for Respondenta. 

JudgmeDt. — This was a suit for re- 
covery of Rs. 930 inclusive of principal 
and interest. Tbe suit was dismissed by 
the trialX^onrt but was decreed on appeal 
by tbe learned Senior Sub-Judge; from 
this decision a second appeal has been 
preferred. Tbe finding of tbe learned 
Senior Sub-Judge that tbe babi entry on 
which tbe suit was based was duly proved 
is on** of fact and cannot be disturbed in 
second appeal. Tbe learned counsel for 
tbe appellant has urged that the learned 
Senior Sub.Jndge bas failed to take into 
consideration certain circumstances in 
connection with tbe transaction Bat 
it seems to me that the finding is 
based on evidence, which was considered 
and believed by tbe Court and no point 
of law arises. The next contention of tbe 
learned counsel was that the Senior Sub- 
Jndge bas given no finding on tbe ques- 
tion of interest; but it appears from the 
judgment that this point was not pressed 
before him. It bas not been specifically 
raised even in the grounds of appeal In 
this Court. Tbe last contention of tbe 
learned counsel was that tbe interest 
allowed in tbe case is in excess of wbat is 
permitted by tbe Punjab Relief of In- 
debtedness Act. He relied in this con- 
nection on Ss. 5 and 6 of that Act, but tbe 
present suit was decided before tbe Act 
came into force, and in view of S. 6 it 
seems to me that tbe provisions of tbe 
Act cannot be applied to the present suit. 
According to S. 6 tbe provisions of part 3 
of tbe Act apply only to suits which were 
pending on or instituted after the com- 
mencement of the Act. Tbe Act came 
into force on l9th April 1935 and tbe 
present snit was decided long before that 
date, namely on l7tb December 1934. 
Tbe learned counsel contended that tbe 
present appeal is a continuation of tbe 
suit, but I do nob think that appeals can 
be included within the scope of S. 6. No 
provision of this kind affecting substantive 
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rights can be taken to bare retrospeotlTe 
effect except in so far as it is expressly 
llaid dovTD in the Act. The legislators 
presamably used the word ‘suit* advi- 
sably in S. 6 and lam, therefore, of opinion 
that the section cannot be held to be 
applicable to appeals. I do not think 
Baits’ and ‘appeals' can be treated as 
synonymous terms. I dismiss the appeal 
with costs. 

v.b.b./r.k. Appeal dismissed. 


A. I. R. 1936 Lahore 679 
Addison and Abdul Rashid, JJ. 

Misri Lal — Plaintiff — Appellant. 

V. 

Babu Lal and anothe) — Defendants — 
Respondents. 

Letters Patent Appeal No. 98 of 1935, 
Decided on 6th March 1936. from jodg. 
ment of Dalip Singh, J., D/. 2nd May 
1935. reported as 1936, Lab 151. 

Cuitom (Punj.b) — Gaur Brahmin* of 
Cniragh Delhi — Remoter kindred are not 
«zclued by nearer kindred 

Amongst the Ganr Brshmalns of Ohirash 
Delhi the remoter kindred are not excluded by 
the nearer kindred : 1936 Lah 161, Affirmed. 

$31 Q 

M. c. Makajan and Bhagwat Dayal— 
for Appellant. 

J. Q. Seiki'—fot Respondents. 

Abdul Rashid, J.— The following pedi- 
gree table is necessary for the purposes 
of this appeal. 

BATTAN LAL 


I 


Pran 
Sokh 

I 

Earn 
6abal 

I 

8hlb 
Sahai 
1 
I 

Baza Ohaod 


\ 

Sakb 

Bam 

Ohnttaa 

adopted 

Mlari Lal 
adopted 
plaintiff 


I 


Bahadur 

I 


Ohntan Arura=WIdow 
Mtr Uedo 

Mt. Sisban Deri 

Misri Lal, plaintiff 


Madan Lal. defendant Babu Lal, defendant, 

holder of the 

land m dispute, and on his death Mt. 
Medo tMk possession of the land belong, 
mg to her husband on the usual widow^ 
life estate. On the death of Mt. Medo 
V plaint^ claimed the whole of 

»io.f «ght of inheritance in his 

natural family as he was the son of 


Arura’s daughter. This claim was re- 
jected by the revenue authorities and the 
land belonging to Arura was divided 
equally between the plaintiff on the one 
band and Madan Lal and Babu Lal defen, 
dants on the other hand. The suit, out of 
which the present appeal has arisen, was 
instituted by Misri Lal on 13th March 
1923, for a declaration to the effect that 
be was the owner and in possession of 
the whole of the land in dispute and for 
correction of the revenue entries. It was 
stated in the plaint that the parties who 
were Gaur Brahmins of village Chiragh 
Delhi in the Delhi Province, were 
governed by Hindu Law, and that the 
plaintiff was entitled to succeed in bis 
adoptive family as be was a nearer rela- 
tion of the last male holder than the 
defendants. The defendants pleaded inter 
alia, that the parties ware governed by 
agricnltural cnstom, that they were enti- 
tled to a half share in the land in dispute 
by the right of representation, and that 
nnder Customary Law the nearer kindred 
of the deceased could not exclude the 
more remote. The trial Court held that 
the parties were governed by Hindnlaw, 
and decreed the plaintiff's claim. On ap. 
peal, the learned District Judge dismissed 
the plaintiff’s suit. Against this decision, 
the plaintiff preferred an appeal to this 
Court which was beard by single Judge. 
The learned single Judge having dis. 
missed the appeal, the plaintiff has pre, 
ferred the present appeal under Cl. 10, 
Letters Patent. 

The sole question for consideration in 
this appeal is whether the parties are 
governed by agricnltural custom or their 
personal law. The Brahmins being a 
priestly class, the initial presumption is 
that they would be governed by their 
personal law and the harden would be on 
the defendants to prove that they follow 
custom. In the present case however the 
learned District Jodge and the learned 
Bingle Judge of this Court have held 
that the presumptiou in favour of the 
personal law has been sufficiently re- 
butted by the evidence produced on be- 
ualf of the defendante. The parties live 
id village Chiragh Delhi but the land in 
dispute is situate in Mauza Bahapnr 
which IS contiguous to Chiragh Delhi. la 
Mauza Bahapur one Tbok, namely, Thok 
tiQswmpura, is exclusively owned by the 
iSwhmins and its area is 646 bigbas and 
13 biswas. In the other Thok known as 



680 Lahore 

Serai Jolina Brahmins own a large area 
and the rest of the land in this TLok 
is owned by Kbatris, Christians, Gojars, 
etc* The Brahmins have a right in the 
sbamilat land as well. One of the three 
Lambardars of the village is a Brahmin. 
The greater part of the area owned by 
Brahmins is under their personal cultiva. 
tion and part of the area is cultivated by 
them through their servants or tenants. 

Gaur Brahmins are a notified agricul- 
tural tribe in the Delhi Province and 
they were consulted at the time of the 
compilation of the Eiwaj.i.ams of 1880 
and 1911 Question 104 of the Riwaj-i- 
am of 1880 shows that the right of re- 
presentation prevailed amongst the Brah- 
mins and that amongst them the desoen- 
dants of a predeceased son were entitled 
to the same share as their father would 
have inherited bad he been alive. The 
Customary Law of the Delhi district com- 
piled in 1911 also shows that answers 
given by the Brahmins were duly re- 
corded and that in most cases their 
answers were identical with the answers 
given by the other agricultural tribes of 
the district. Question 47 of this Biwaj-i- 
am runs as follosvs : 

Q. Wbeo there are male doscoudants who do 
not all stand in the same degree of kindred to 
the deceased, and the persons through whom 
the more remote are descended from him are 
dead, will the nearer descendants exclude the 
more remote; or are the more remate descen* 
dants entitled to succeed simultaneously with 
the nearer descendants? 

A. All tribes : 

When there are male descendants who do 
not stand In the same degree of kindred to the 
deceased, and the persons through whom the 
more remote are descended from him are dead, 
the nearer descendants do not exclude the 
more remote. The more remote are entitled to 
succeed simultaneonsly with the nearer descen* 
dants. 

It 13 abundantly clear from the oral 
evidence of the parties that daughters are 
excluded from inheritanoa among the 
Gaur Brahmins of Chiragb Delhi. One 
instance of the collataral succession of a 
widow has also been establisbed by reli- 
able evidence in the present case. Ram 
Bakha (D. W. 4) is a Lambardar of Baba- 
pur and is a Gaur Brahmin by caste Ho 
stated that if a person dies leaving a 
brother and a son of another deceased 
brother, then both the brother and 
nephew will succeed to the property. 
He cited an instance of the distant and 
nearer kindred succeeding equally in bis 
own family. Kirpa Bam Lambardar 
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of Serai Jolina, which is sitaated at a 
distance of only li kos from Chirach 
Delhi, stated that Brahmins of Serai 
Jolina follow agricultural custom in mat 
ters of succession. It is signiheant that 
some of the witnesses of the plaintiff also 

admitted in cross-examination that 
amongst the Gaur Brahmins a brother 
and a nephew succeed together. Jagan 
Nath (P. W. l) slated that even if a 
brother and a nephew of the deceased be 
living separately, still they will inherit 
together. Balak Ram (P. W. 2) also ad- 
mitted that a brother and a nephew of a 
deceased both inherit. These admissions 
made by the witnesses for the plaintiff 
show that amongst the Gaur Brahmins of 
Chiragh Delhi the remoter kindred are 
not excluded by the nearer kindred. 

There is a temple of Kalkaji at Maoza 
Bahapur and all the Brahmins of Chiragh 
Delhi are pujaris (worshippers) of this 
temple. They also officiate at the time of 
different religious functions. Reliance was 
placed on behalf of the appellant on this 
aspect of the case and it was urged that 
Brahmins performing religious functiona 
could not be hold to have abandoned 
Hindu law in favour of agricultural 
custom. This as well as the initial pre- 
sumption that Brahmins are governed by 
their personal law are the only mattera 
which support the plaintiff's claim. A 
number of rulings were quoted by the 
learned counsel on either side. Reliance 
was placed on behalf of the appellant on. 
1931 Lah 491 (l), 6 Lah 524 (2) and 7 
Lab 555 (3) wherein Brahmins of various 
places have been held to be governed by 
their personal law. On the other hand, 
the learned counsel for the respondent 
relied on 142 I C 284 (4). 131 1 C 347 (5> 
and 86 P R 1904 (6) wherein Brahmins 
of diff'erent villages situated in the Delhi 
Province have been held to be governed 
by agricultural custom. It is unnecessary 
to discuss these rulings as each case must 
be decided on the evidence produced 


1. Mt. Bbagwani v, Sitaram, 1931 Lah 491=134 

I 0 802= 32 P L R 284. 

2. Khajan Cbaod v. Paras Bam. 1925 Lah 646- 
=90 I C 1045=6 Lah 624. 

3. Mahomed Din & sons v. Berry & Co , 192T 
Lah 86=99 I 0 948=7 Lah 6i5=27 P L R 
864. 

4. Badiu V. Jit. Umrao Kaur, 1933 Lah 473— 

142 I C 284=34 P L R 361. 

5. Ghogri v. Jlaobbarl, 1931 Lah 123—131 1 u 

347. 

0. CbuttSD V. Bamchand, (1904J 86 P B 1904. 
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therein. Pulings may sometinies serve as 
judicial iostaaced of a particular custom 
having been proved to prevail amongst a 
certain caste in a certain village. 

On a consideration o( the entire evi- 
dence produced by the parties in this 
case, we are of tbe opinion that the decU 
sions of tbe learned District Judge and 
the learned single Judge of this Court are 
correct, and that tbe defendants have 
succeeded in establishing that GaurBrah. 
mins of village Chiragh Delhi are 
governed by Cuslomary Law in matters 
of succession and that amongst them the 
nearer kindred of the last male bolder do 
not exclude the remoter kindred. For the 
reasons given above, we dismiss this ap- 
peal. The parties will boar their own 
costs in this appeal. 

B.d./r k. Appeal dismissed. 

*A, I. R. d936 Lahore 681 
Jai Lal, J. 

Eherati Z-a/— Plaintiff— Petitioner. 

7. 

J anki Pars/iad— Defendant— Opposite 

Party. 

. 1935. Decided 

on 20th January 1936. from order of 
benior Sub.Judge, Gurgaon. D/. 11th 
June 1985. 

(*) Proof— Finger-print expert ffivina 

evidence not on ecienti/ic comperi.f^ef 
thumb-imprewlon, in Court concernina 

pro.""" ‘"•■'-i-ible to 

aonUi^ f * exeoution of a document by a per- 
print expert, who on his examination olves avi- 

* (b) Cofti— Witneifci — Witnen 

moned but not ***** ium* 

pUimpd by p„iy ?bL‘„'""”°' 

bu”t:or:srrd?»r„r.LY„.“b 

Sf T y-., [P 681 0 2} 

C/S-Speti£e'r” 

~ Opposite 

petition is against the 

Sn^T J ° S® petitioner’s suit by the 
Sab.Judge, First Class, with appeUate 

Sh”tb doour^ent 

mnlaA 5^®. based had not been 

proved to have been exeoated by the de. 


fendant. This on tbe face of it is a bnding 
of fact which cannot be attacked on revi- 
sion. But the counsel for tho petitioner 
contends that the conclusion of the learned 
appellate Judge is based on inadmissible 
evidence. Tbe thumb.impression was sent 
for comparison to the Finger Print Bureau 
at Pillaur and tbe report was that it did 
not tally with tlie admitted thumb-im- 
pression of tbe alleged esecutaot of tbe 
document. The plaintiff, however, did 
not examine the finger print expert. 
Interrogatories were sent to him at the 
instance of the defendant but the person 
examined was not the expert who had 
originally examined the thumb-impression 
and had reported that it did not corres- 
pond v^ith the admitted thumb- 
impression. On the other band, another 
expert was examined and be gave evi. 
dence merely on his observation and 
summary comparison and nob scientific 
comparison of the two thumb.impressious 
ID Court. lu my opiuion this evidcDoe was 
nob under tbe circumstances admissible. 

But tbe question is whether tbe con. 
elusion of tbe lower appellate Court is 
vitiated merely on this account. An exa- 
mination of the judgment appealed against 
shows that the rest of the evidence pro. 
duced by tbe plaintiff was considered to 
be unreliable. Tbe case is before me on 
revision and I do not think that any good 
ground has been shown why I should un- 
dert he circumstances remaud the case to 
the learned appellate Judge for re-dicision 
even on the6nding that tbe evidence of 
the finger-print expert relied upon by him 
IS inadmissible in evidence. The petition 
however, must be accepted on the ground 
that in calculating the costs awarded 
against the petitioner the trial Judge has 
included costs of witnesses who were 
summoned by the respondent but were not 
examined in Court. In my opinion the 
costa of such witnesses should nob have 
been awarded to the defendant in this 
case. I accept the petition to this extent 
that I direct the trial Judge to amend his 
deoree.sbeeb by awarding to the defen. 
dant the costs of only those witnesses who 
were actually examined in Court or on 
interrogatories and by excluding costs of 
witnesses who were summoned but were 
not produced at all. Under the oiroums. 

pSon 

b.w./k.k. Petition accephid. 
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A. I. R. 1936 Lahore 682 
Jai Lal, J. 

Bimal Pershad and others — Plaintiffs 
— Appellants. 

V. 

Silal Pershad and another — Defend- 
ants — Respondents. 

Misc. First Appeal No. 728 o? 1935, 
Decided on 29th November 1935, from 
order of Sub-Judge, 1st Class, Gurgaon, 
D/. 2i9t January 1935. 

Arbitration— Award — Application to file 
awards Mere prayer to omit certain portion 
from decree does not make it application to 
file part of awards Subsequent application 
to drop prayer made six months after award 
— Original application held one to file award 
and prayer superfluity— Subsequent applica* 
tion held application to amend original and 
not fresh application. 

There is no law proreoting a petitiooer under 
Cl 10. Sch. 2. Civil P. C , to file an award made 
without ibe iDterveolion of the Court, from 
objecting to a portion of the award, nor is there 
any provision entitling the applicant to ask the 
Court to file a part of the award. But il a 
subsequent prayer, which is a mere superfluity 
and which is illegal, has been made, the Court 
should ignore it, and such a prayer does not \a* 
validate the original application, which is 
otherwise valid. (P 683 0 1] 

Where application was made to file award 
with prayer to omit certain portion in the de* 
cree, and a subsequent application was made 
more than six months after the award to drop 
the prayer: 

Held: it was application to file an award and 
the mere prayer to omit certain portion from 
the decree was a mere snperfluity and did not 
make the application to file part of the award. 

tP 682 C 1] 

Bc}d further: the subsequent application 
was not an original application but one merely 
to amend the original application, and should 
be allowed. [P 632 0 2] 

Skamair Chand—hv Appellants. 

Achhru Bam &nA Fakir Chand Mital 
— for ReBpondents. 

Judgment. — The parties to this appeal 
were partners in a business. Disputes 
having arisen between them as to the 
dissolution of the business of the partner- 
ship end its accounts, the same were re- 
ferred by them to the arbitration of the 
persons appointed by them as arbitrators. 
The arbitrators after hearing the parties 
made an award which inter alia provided 
that a certain sum of money was due to 
another firm by the partnership and that 
the same should be paid out of the part- 
nership assets. Within six months from 
the date of the award the appellant made 
an application to the Sub-Judge to file 
the award under Cl. 20, Soh. 2, Civil P. C. 
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In the application, however, it was alleged 
that the item found to be due to the 
other firm was not really doe from the 
partnership, but that its inclusion among 
the liabilities of the partnership was doe 
to fraud exercised by the other partners 
on the arbitrators. The prayer was that 
the award may be filed and a decree be 
granted in accordance with the award 
after excluding the item mentioned above 
It appears that the other firm had in the 
meantime instituted a suit against the 
partnership for recovery of the money 
claimed by them and it also appears that 
an objection bad been taken by the res- 
pondente that the application to file a 
portion of the award was not legally 
competent. Consaqnently on 15th No- 
vember 1934, which would be six months 
after the date of the award, the appellant 
made an application to the Sub-Judge 
praying that bis allegation, that part of 
the award was illegal owing to the fraud 
of the respondents and that therefore in 
the decree that portion be nob inclnded, 
may be struck out from bis original ap- 
plication, which bad been made on 23rd 
July 1934. The reason for this prayer 
was stated to be the institution of a snit 
by the other firm against the firm of the 
parties. I have already mentioned that 
the application of 23rd July 1934 was 
made within six months of the date of the 
award and was, therefore, within time. 

The question then arose before the 
Sub-Judge whether the first application 
could be entertained by him in view of 
the objection that an application to &lfl 
a part of the award was not competent 
and the second question which arose be- 
fore him was whether the second appli* 
cation of 15th November 1934 could be 
entertained as an application to amend 
the original application or as a fresh ap- 
plication to file the award; in the latter 
case it would obviously be barred by 
time. The learned Sub-Judge has an- 
swered both these questions against the 
appellant. In my opinion the order oi 
the lower Court cannot be maintained. 
The first application was not an applica- 
tion to file a portion of the award. It 
was an application to file the award. No 
doubt a prayer was added that owing to 
reasons specified intbe application portion 
of the award was invalid and therefore 
in the final decree that may be passed oh 
the award that portion be not included- 
There is no law preventing a petitioner, 
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under Cl. 20, Soh. 2, Civil P. C., to file an 
award made witboat the intervention of 
tbe Court, from objecting to a portion of 
the award. At the same time there is 
no provieion entitling an applicant to aek 
tbe Court to file a part of the award. 
This proposition is not disputed by tbe 
learned counsel for tbe appellant hot hie 
contention is that his pra\er was to file 
tbe award and if a subsequent prayer, 
which was a mere superfluity and which 
was illegal, had been made by him tbe 
Court should have ignored it; and that 
such a prayer did not invalidate tbe ori- 
ginal application to file the award which 
was otherwise valid. 

The law does not require that an ap- 
plicant should ask that a decree be passed. 
All that an applicant is expected to ask 
is that the award should be filed. The 
rest of tbe procedure is provided by law. 
If the Court directs that tbe award be 
filed then it must, subject to tbe provi- 
sions of Cl. 21, file the award and then 
pass a decree in accordance therewith. 
In the peculiar circumstances of this case 
the main prayer to file the award being 
in accordance with law the Court should 
either ignore the subsequent illegal pra- 
yer or it could allow the appellant to 
amend his application by deleting each 
prayer. An application was made by the 
applicant for permission to amend his 
original application by deleting tbe prayer 

°u it- That application 

should have been granted by the learned 
Judge below and on an amendment having 
been made the original application would 
in any case have become valid and should 
have been deemed to have been made on 
23rd July 1934. Iq my opinion this ap- 
peal must suooeed. I accept it with coste 
and remand the case to the learned Sub- 
ordinate Judge with directions to proceed 
with the application to file tbe award in 
accordance with law. Jn view of the 
subsequent application of the appellant 
the Court will not now go info the ques- 
tioD of validity or otherwise of the award 
with reference to the item held by the 
arbitrators to be due to tbe other firm 
which was objected to by the applicant 
in his application of 23rd July 1934, 


V.B.B./R.K. 


Appeal accepted. 


A. I. R. 4936 Lahore 683 
Jai Lal, J. 
Muhammad Sharif and another 
fondants — Appellants. 


—Da. 


V. 


Khuda Bakhsh and another — Plaintiffs 
— Has pendents. 

Second Appeal No. 1690 of 1935, De- 
cided on 20tb January 1936, from decree 
of Diet. Judge, Sialkot, D/- 29th July 
1935. 

(a) Mahometan Lavr — Marriage — Minor 
daughter given in marriage by mother in 
presence of her fird cousin— Marriage is not 
void, but invalid. 

Where a minor girl is given in marriage by 
hot mother in presence of her first cousin, the 
marriage is not void, but invalid In the sense 
that the girl would be entitled to exercise her 
option of puberty. [p 683 0 2] 

_(b) Mahomedan Law •— Marriage — Minor 
girl given in marriage by mother in presence 
0* first cousin— Suitby latter for declaration 
of Invalidity of marrioge and injunction— 
Form of decree. 

Where a minor girl is given In marriage by 
her mother In presence of her first cousin, and 
the latier files a suit for declaration of invalid- 
ity of the marriage and Jnjonotion, to grant a 
declaratloa that tbe marriage is ioTalid may 
create complications lor tbe future. The mar- 
riage is invalid In this sense that the girl on 
attaining puberty shall be entitled to exercise 
hor option of puberty. An injunotion agaiust 
the mother and husband restraining from con- 
summating the marriage of the girl with hus- 
band till she has had an opportunity to exer- 
cise or not to exercise hor option of pubertv 
should be granted. [p 534 q 

Mukand Lal Puri— lot Appellants. 

Malhra Das— lot Respondents. 

Judgment.— Mt. AllahRakhi, wasgiven 
mmarringe by her mother to Muhammad 
Sharif. At the time of her marriage 
she was six years of age and is said to be 
about ten years of age at the time of the 
institution of the suit. The suit was by 
her first cousin Khuda Bakhsh for a dec- 
laration that the marriage was invalid as 
It was contracted by the mother who was 
inTOmpetent to do so in his presence. 

There is no doubt that in the presence 
of the plaintiff Khuda Bakhsh. Mt. Allah 
Rakhi s mother was not competent to 

J® marriage, and it is con. 

ceded that such a marriage would be in- 
valid according to the Mahomedan Law. 
but it is nob void. It is invalid in this 
sense that on attaining puberty the wife 
has a right to repudiate the marriage, in 
other words, she is entitled to exeroise 
hot option of pobdriy. 
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The learned District Judge is coascioas 
of this fact, but has granted au injunction 
against Muhammad Sharif and the mother 
of Mt. Allah Eakhi restraining them to 
call the latter as the wife of Mubammad 
Sharif. In my opinion, in tbe present 
case to grant a declaration that tbe mar- 
riage is invalid may create complications 
for the future. I have already stated, 
that tbe marriage under the circum. 
stances is invalid in this sense that Ut. 
Allah Eakhi on attaining puberty shall 
be entitled to exercise her option of 
puberty, and this is not denied by 
either side. At the same time the injunc- 
tion granted by tbe learned District 
Judge is not legal and must be set aside, 
but in its place it is necessary to grant an 
injunction against Mubammad Sharif and 
the mother of tbe girl, Mb. Aisban, res- 
training them from consummating tbe 
[marriage of Mt. Allah Bakbi ^itbMubam- 
[mad Sharif till she has bad an opportu- 
nity to exercise or not to exercise her 
option of puberty. This issue of this in- 
junction is necessary in tbe interests 
of the minor. The appeal is accepted, 
the decree of the learned District Judge 
set aside and in lieu thereof a decree is 
granted for an injunction in terms speoi. 
bed above. The parties shall bear their 
own costs. 

V.B.B./r.K. Appeal accepted. 
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Bhide, J. 

Bari Bakhsh — Appellant. 

V. 

Shajii Sundar, Proprietor of Firm 
Umrac Singh Sham Sundar and another 
— Respondents. 

Misc. First Appeal No 1369 of 1935, 
Decided on 23rd December 1935, from 
order of Senior Sub-Judge, Delhi, D/- 
17th April 1935. 

Succession Act (1925), S. 299 — Assign* 
ment of bond — Order is not purely of formal 
or interlocutory nature — Such order is 
appealable. 

The order of a District Judge under S. 299, 
Succession Act. assigniDg a bond should not be 
considered to be of a purely formal or iutor* 
locutory nature and as such not opcu to appeal. 
Tbo order might be considered to bo in some 
respects similar to one under S. 145, Civil P.C., 
and an order under that section is appealable, 
so order under S. 299 ia also appealable. 

[P C94 C 2) 

Balwant Rai— for Appellant. 

Nawal Ktshore — for Respondents. 


1936 

Judgment. — A preliminary objection 
was raised in this case that no appeal 
was competent. Reliance was placed in 
support of this objection on 39 Cal 563(1), 
in which it was held that an order 
assigning a bond passed by a District 
Judge under S. 79. Probate and Adminig. 
tration Act, was not appealable. The 
learned counsel for the respondent on the 
other hand relied on 2 Rang 117 (2) and 
1929 Rang 109 (3) in which the view 
taken in 39 Cal 563 (l) was dissented 
from. The decision of tbe question de- 
pends upon the interpretation of the 
language of S. 299, Succession Act, which 
tuns as follows: 

Every order made by a District Judge by 
virtue o{ the powers hereby conferred npon hire 
shall be subject to appeal to the High Court in 
accordance with the provisions o{ tbe Civil 
Procedure Code, 1908, applicable to appeals. 

The learned counsel for tbe appellant 
contends that this section means that an 
appeal will not be competent unless the 
order in question is in tbe nature of a 
decree or is an order appealable under 
tbo provisions of tbe Civil Procedure 
Code. Tbe learned counsel for tbe res- 
pondent on tbe other band contends that 
every order passed by tbe District Judge 
by virtue of powers conferred upon him 
under tbe Succession Act is appealable 
and that the section only lays down that 
tbe procedure in the Civil Procedure 
Code governs such appeals. Tbe inter- 
pretation of tbe section is not free from 
difficulty, but even accepting the inter- 
pretation of the learned counsel for the 
appellant I do not see why tbe order in 
the present case should be considered to 
be of a purely formal or interlocutory 
nature and as such not open to appeal. 
Tbe order might be considered to be in 
some respects similar to one under S. 145, 
Civil P. 0., and an order under that 
seotloD is appealable. The refusal to 
assign the bond to the appellant means 
that be will not be entitled to seek his 
remedy against tbe sureties. This seems 
to mo to involve a substantive right and 
I am inclined to think that an appeal 
would be maintainable. However, it 
not necessary to give any definite decision 
on t his point in tbe present case; for 

1. KalimuddiQ v. Mahurtin, (1912) 39 Cal 663 

= 13 1 0 690 „„„ 

2. Hnii Pu V. Tin Tin, 1921 Rang 237—80 I 0 

746=2 Rang 117. 

3. U Po Unit T. Bo Gyi, 1929 Rang 109—118 

I C 401. 
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I have come to the coDcIasioQ that the 
appeal must fail even od merits. 

The only ground oq which the learned 
counsel for the appellant pressed bis 
claim to have the bond assigned to him 
was that the appellant bad a certain 
claim against the estate of the late Bisbcn 
Dayal in respect of which Babu Ram had 
been appointed an executor. It was urged 
that this claim bad not been satisSed and 
therefore the bond should be assigned to 
the appellant. S. 292. Succession Act, 
however, requires that it should be estab. 
fished that the engagement of the bond 
bad not been kept by the executor. No 
such breach of it has been proved. The 
bond did not contain any de6nibe condi* 
tions as regards the claim of the appel- 
lant. Even if the appellant's claim was 
not satisfied, it would not necessarily 
show that the executor was guilty of any 
breach of the bond. His inability to do 
so may have been due to reasons beyond 
his control. In the present case it ap. 
pears, in fact, that certain allegations of 
mal. administration were made against 
Ram but it was found finally by 
this Court that he had not been guilty of 
any misappropriation though the accounts 
were not quite regular in certain respects* 
vide order of this Court dated 2Dd Octo. 
her 1928. No subsequent act of any maU 
administration has been alleged or proved 
In the oircumstanoes I see no reason to 
mterfere with the order of the learaed 
benior Sahordinat© Judge. I diemies the 
appeal with costs. 

b.d./r.k. Appeal dismissed. 

A. I. R. 1936 Lahore 68S 

Tek Chakd and Jai Lal, JJ. 

Co.,Ud., Lahore 

Defendant— Appellant . 

V. 

Sachdev and Plaintiffs— Res 

pendents. 

di 1935. Deci- 

Aprtu935^*®^' 16^^* 

ou.* ambigu- 
iaa fk modified provid- 


being in force' held to mean rules in force 
at time of maturity of policy— Assured com- 
mitting suicide ftfter period of 12 years — 
Heirs held entitled to amount due under 
policy. 

If the terms of a policy are couebod io 
ambiguous language. th:it inlerpretatloo should 
l>o favoured which is beneficial to the assured. 
The underlying principle is that the teems of 
the policy being the language of the company 
napst be ioterproted against It. [P 6S6 C 2] 

The rules of an Insurance Compaoy. at the 
time when a contract of iusurance was entered 
into, provided that » the assured committed 
suicide, bis heirs or assignees were not entitled 
to anythiog more than the premia paid by the 
assured during his life time The rule was 
subsequeutly modified and a new rule framed 
which provided that if the assured committed 
smcide after two years of thedate of the poUoy 
there would bo no forfeiture. There was a pro- 
vision in the policy that "the policy was grant- 
ed subject to the rules aud regulations for the 
time being in force of the company 

The assured committed suicide after about 
twelve years from the date of the issue of the 
policy and his heirs claimed the amount due 
under the policy : 

Ut'id : that the words, "the policy was grant- 
ed subject to the rules and regulations for the 
time being in force of the company'' meant the 
roles and regulations in force at the time of the 
maturity of the policy and not those ia force 
when the policy was issued and the heirs of the 
assured were entitled to the amount due under 
«e policy: Andersen v. Pifroerufd ( 1953)4 

ance Co., (U5i) 1 Burr 341, Bel. on. 

[P 687 0 1] 

(b) Second Appeal— Que,tioa of fect-Suit 
agemtt In.urance Company by beir< of 
atsured commuting .uicide, for amount due 
under policjr-Circumstance. in which .uicide 
wa. committed, whether a.tured was of 
.oiind mind, whether act wa. deliberate and 
intentional, ere questions of fact. 

“ *“!• Ol the amount due 

uod^Br a policy Bgomat an Insurance Compauy 
by heirs of an assured committing suicide the 
circum.iances in which the assured put an end 

*«n*^i* '*.* whether at that time ha was ol 
sound mind and whether the aot which h« 
committed was deliberate and inientional arJ 

which should be agitated and 
Courts below. The Insurant 
li^^ln OQtiUed to nrgo for the dret 

time in second appeal the plea that the heirs 

bl Sa Allowed to benefit 

^o^ayan— for Appellant. 
Badn Das^ckhru Ram and Dtn Dayal 
Kapur for Respoadents. 

Tek Chand, J.— This aeoond appeal 
ariaeB oat of a suit instituted by the plain 
tiffa^eepondentB, wboare the minor eoneof 
one Peahawan Lai Puri, against thedefen 
dant.appallant, the Co operative AmS' 
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ance Co. Ltd., Lahore, for recovery of 
Es. 3,732-12-0 being the amount alleged 
to be due on an endowment policy which 
had been taken by the deceased Pesha- 
war! Lai in the defendant company. The 
suit has been decreed by the Courts 
below for Es. 3,722.6-0. The company 
appeals The facts found are that on 14th 
November 1919 Pesbawari Lai signed a 
proposal form for a 25 years' en-iowment 
policy for Es. 4,000, on payment of a 
premium of Es 72, per annum. 

This proposal was accepted by the 
company and the policy issued on 22nd 
December 1919 for Es. 4,000, payable to 
the assured on 14th November 1944, or, 
in case of his deathearlier.tobisassignees 
or heirs. On 21st January 1932 Pesba- 
wari Lai put an end to his life by his own 
act. His sons Sachdeva and Vasdev minots 
through tbeir mother as nest friend 
claimed from the company the full sum 
of Es 4,000 with interest less Es. 480 
which bad beenboriowed by the deceased 
in June 1929. The company however 
offered to pay Es. 1,800 only, being the 
amount of the premia paid by the de- 
ceased. They declined to pay the full 
amount of tbe policy on the ground that, 
according to the rules of tbe company, 
which were in force in 1919 when tbe 
contract of assurance had been entered 
into, if the assured committed suicide his 
heirs or assignees were not entitled to 
receive anything more than tbe premia 
paid by tbe assured in bis lifetime. It 
appears however that in 1930 this role 
bad been modified by tbe company and 
a new rule framed wbioh was, that if tbe 
assured committed suicide within two 
years of tbe issue of the policy tbe sum 
payable by the company would be the 
amount of the premia paid by him. If, 
however suicide was committed after two 
years of tbe date of the policy, there 
would be no forfeiture. The plaintiffs 
relied upon this latter provision, which 
they alleged was in force at the time of 
the death of the assured. 

Tbegoestion for determination is which 
of these two rules governs tbe case. In 
tbe contract of assurance, as contained in 
tbe policy, there is no condition specifi- 
cally dealing with tbe matter. There is 
however, a foot-note added which con- 
tains the following words ; 

This policy is granted subject to tbe rQle9 
and regulations for tbe time being in force of 
the Co‘Operati?6 Assurance Oo., Ltd. 


The contention for the Company is that 
the reference here is to tbe rules and re 
gulations which were in force at the time 
of the issue of the policy, i. e., December 
1919. The plaintiffs, op the other hand, 
contend that the words ‘for the time be- 
ing in force’ should be taken to have been 
used in their ordinary significance and 
mean’tbe rules in force at tbe time when 
the policy matures.’ Tbe Courts below 
have preferred tbe latter interpretation 
and have held that tbe rules and regola- 
tioQS referred to mean tbe rules and regnla- 
tioDS in force at the time of tbe death of 
tbe assured. It is unfortunate that tbe 
language used in tbe foot-note is not as 
clear as it should have been. It is con- 
ceded by Mr. Mebr Chand for the Com- 
pany that the ordinary meaning of tbe 
phrase “for tbe time being” is that of 
time indefinite, and that it refers to a 
state of facts which will arise in the 
future and which may (and probably will) 
vary from time to time. The meaning 
may, of course, be different according to 
tbe context. But there is nothing in the 
document in question which justifies cm 
construing tbe words in a different sense. 
Mr. Mebr Chand contends however that 
it would lead to anomalous results, if tbe 
Company by its unilateral act could 
modify tbe conditions under wbioh tbe 
policy was held. At first sight there ap- 
pears to be some force in this contention. 
But I do not think in a case like this, 
tbia consideration should be allowed to 
outweigh the firmly established rule of in- 
terpretation of policies of assurance, that 
if the terms of a policy are couched in 
ambiguous language, that interpretation 
should be favoured which is beneficial to 
tbe assured. The underlying principle 
is that tbe terms of tbe policy, being the 
language of the company, must be inter 
preted against it. As observed by Lord 
St. Leonards in (1853) 4 H L 0 484 (1) 
at p. 507 ; 

it (the policy) ie of course prepared by the 
company, and if, therefore there should any 
ambiguity in it, it must be taken, according ^ 
law, more strongly against tbe person who 
prepared it. 

Tbe earliest case on the subject ie 
(1757) 1 Bur 341 (2) at p. 849 where Jt 
was laid down that : 


1. Anderson v. Fitzgerald, (1853) 4 Hli484 

17 Jur 995. f,. 

2. Felly v. Royal Exchange Assurance 

(1767) 1 Burr 841. 
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It ifi certain that in ihe construction of but misses to incluio a point in it through 
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policies, (be strictnm jos. or apex juris* is not 
to be laid hold on ; but they are to be construed 
laritelj. for the benefit of trade and for the in* 
sured. 

I therefore in agreement with the view 
taken by the Coarts below bold that tbe 
words tbe rules and regalalions for the 
time being in force of the Co-operative 
Assurance Co.,” mean tbe rules and re- 
gulations in force at the time of the 
maturity of the policy, that is to say, the 
irules as contained in tbe "Prospectus and 
jTable of Bates” of tbe defendant Com- 
pany issued in 1930, Mr. Mehr Ghand 
raised a further contention that the con- 
ditioQ relating to suicide contained in the 
Prospectus of 1930 was void, it being 
against public policy on the well settled 
rule that if a person, wh'»n in sound 
mind, deliberately and intent ooally takes 
his own life and thus precipitates the 
event insured against, viz. bis death, 
his heirs cannot be allowed to benefit by 
bis felonious act. This point however was 
not raised in tbe Courts below and, in my 
.opinion, cannot be allowed to be urged for 
jthe first time in second appeal. The oir- 
comstances in which Peshawari Lai put 
an end to his life, and whether at that 
time he was of sound mind and the act 
which he committed was deliberate and 
intentional, are questions of fact, which 
|Bhould have been agitated and adjudi- 
cated upon in tbe Courts below. 

For the reason given above I would np- 
bold the decision of tbe Courts below and 

fvJo ft o® ^or Rupees 

o./AA b-U, but having regard to all the 

mroumstanoes I would leave the parties 

to bear their own costs in all Courts. 

Jai Ul, J.-i agree. 

B.U./B.K, Order accorditioly. 

A. I. R. 1986 Lahore 687 
Jai Lal, J. 

Appaila":^ - 

V. 

**<?*^i?”* Jfoiammad and ofAerj— plain- 
wffs— Respondents. 

Appeal No. 710 of 1934, Deoi. 

of 

«mbe?'f93S 

cirtlfW"** Act {6 of 1918), s. 41- 

Where a Judge grants a oertifloateunder 8. 41, 


w iuvAU'jv a lu iv vUrO 

oversight, (be certificate can bo ameodod. It 
is Dot Ibe case of a new applicatioo wherein the 
applicaots have raise i a aew point on which 
they want a certificate. [P 6^8 0 i] 

(bl Cutlom iPunjab) Customary Jaw of 
Lahore District by Mr. Bolster— Questions 
$1, 62^ and 63~Answer5 of questions deal 
with rights of succession of both married 
and unmarried daughters. 

Tbe answers to questions 61* 62 and 63 of 
the Customary Law of Lahore by Ur. Bolster 
deal wiih the right of daughters lo succeed • 
but question 63 deals with tbe question of right 
of maiuieaaQce of daughters and moniioD Is 
made therein of unmarried daughters. This 
indicates that questions SL and 02 are applied 
lo daughters married and unmarried. 

(c) Custom (Punjab)— Will. 

Customary Law of Lahore District by Mr Bol- 
ster, question 106, states that a sonless proprie- 
tor can make a will of self-acquired properly 

[P 683 0 a) 

Malik Mohd. Husain— fot Appellants. 

/. L. Kapur and Ganga Bam— lot 
Respondents. 

Judgment. This second appeal has 
ari8«fn out of a suit brought by the res- 
pondents for possession of land on the 
allegation that a will whereby it was 
given by 11am Din to bis sister and 
daughter was invalid because the land 
was ancestral and according to tbe custom 
which governed tbe paities tbe plaintiffs 
were the next heirs to tbe estate of ilam 
Din who bad died without leaving a son 
The learned District Judge has held that 
tbe whole of the property in dispute is 
ancestral, that the parties are governed 
by custom and that according to custom 
daughters and sisters do not inherit and 
^6 plaintiffs who are collaterals of Ilatn 
Dm in t^ fourth degree are entitled to 
mhent. He has, therefore, granted them 

^ ^^9 granted a 

A.t frU?. ® Coarts 

Act, to the defendants Whvn the appeal 

originally it was die- 
^ was no certificate with 

Mgard to one point m controversy bet- 
ween the parties, that is to say, on the 

question whether the parties were 

governed by the Customar/ law in m^t! 
fch^f M or by their personal law. 

appears that an 

application had been made by the appel 
lants l^or a certificate on that point also 
but the District Judge had omitted to 
gsntion It m the certificate accidentally 

?e^otifi«J ‘^0 certificate 

rectified. This has been done. Under 
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the circumstances there is no force in 
the contention of the respondents’ 
counsel that the certiGcate could not 
be amended. It is not the case of a 
new application wherein the applicants 
Lave raised a new point on which they 
want a certificate. On the other hand 
the matter had been agitated before the 
learned District Judge and a certificate 
'on it was applied for. The District Judge 
did not expressly decline to grant a certi. 
ficate on this point, but merely by an 
oversight omitted to mention it in the 
Icertificate. Upon the merits, however, 
tbo appellants must fail on all the points 
raised by them except one. The first 
point raised is that the parties are go- 
verned by the Mabomedan law and not 
by custom. There is no reliable evidence 
in support of this contention. On the 
other hand the oral testimony of a num- 
ber of the members of the family to 
which the parties belong is that they are 
governed by the Customary law of the 
District in matters of succession. It has 
also been found that the parties have 
settled in the village in dispute for gene- 
rations and they cultivate land with their 
own bands. They were parties to the 
answers given to the questions asked 
from the village proprietors when the 
Customary law of the District was pre- 
pared and the answers indicate that they 
are governed by custom in matters of 
succession Having regard to all these 
facts the conclusion of the learned Die- 
trict Judge that the parties must be 
deemed to be governed by custom in 
matters of succession is correct. It is 
then contended that the answers to 
questions 6J, 62 and 63 in the Customary 
law of the Lahore District prepared by 
Mr Bolster do not really deal with the 
right of succession of unmarried daugh. 
,ters. There is no force in this conten- 
itioD because the answers to questions 61 
and 62 deal with the right of daughters 
to succeed; but question 63 deals with 
the question of the right of maintenance 
of danghters and mention is made there 
of unmarried daughters. This indicates 
that questions 6l and 62 applied to 
daughters, married and unmarried. By 
another question and answer it has been 
provided that the case of sisters stands 
on the same footing as that of daughters. 
The answer to question 61 is that daugh- 
ters are excluded by collaterals with 
certain exceptions specified therein. The 


parties do not come within those excep. 
tions. Then no distinction is made with 
regard to succession between ancestral 
and self-acquired property, that is, qnes- 
tiOQ 62. Question 63 deals with the 
matter of maintenance and it is provided 
that an unmarried daughter is entitled to 
maintemnce and in certain circumstances^ 
a married daughter also. 

The next question raised by the appel- 
lants' counsel is that the property in dis- 
pate has not been proved to be ancestral. 
The leirned District Judge has expressed 
the opin’on that the common ancestor 
was Lnkha. It appears, however, that 
the common ancestor was Bahadur who 
was alive when the settlement of 1856 
took place and also at the time of the 
subsequent settlement of 1868. It is 
common ground that any part of the pro- 
perty in dispute which was in possession 
of Bahadar would be ancestral property. 
We need not, therefore, go beyond 
Bahadur. It also appears from the re. 
venue records that the property in dis- 
pute descended to Ham Din partially 
from Bahadur and partially from Cbanna 
a collateral and it is conceded that the 
property which descended to Ham Din 
from Channu would not be ancestral. 
The only ancestral property is that which 
descended from Bahadur. The parties' 
counsel are agreed that out of the pro- 
perty iu dispute as described in the 
plaint 31 kunals 3i marlas with share in 
the sbamlat, 27 kanals 3 marks being 
l/€th of 162 kanals 17 marks kbata 29 
khatauni Nos. 172. to 187 khasra No 4l0 
734/491, 490/1, 63, 490/2, 499, 492, 489. 
497/1, 489 min, 739/498, 98 min. 99, lOl, 
735/491, 736/491, 493, 737, 98 min. and 
738/495 and 7 kanals^ mark being I/12tb 
of 84 kanals 6 marlas kbata No. 32 kba. 
tauni 205, 206, 207. 208, 209. 210. 211 
khasra No 60-102 min 106, 496, 102 min, 
107-100 61 62, according to the above 

finding should be held to be non-ancestral 
aod the rest ancestral. 

In answer to question 106 ol the Gas-, 
ternary law ol the District it is providedj 
that a sonless proprietor can make a wiU| 
in respect of self-acquired property. The 
wilh therelore, must bo held to be valid 
with regard to 34 kanals marlas of 
land speoi&ed above and invalid with 
regard to the rest, but the plaintiffs can 
be granted a decree for possession of the 
land in suit only subject to the right o 
maintenance of the daughter. The case 
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cQQder the oircomstances will have to go 
back to the trial Court to determine bow 
much land is necessary for the main- 
tenancd of the daughter. A decree for 
possession will be giyen to the plaintiffs- 
respondents for whatever land is not 
required for maintenance. In determin- 
ing what land is required for (be main- 
tenance of the daughter (he trial Court 
will take into consideration (be area of 
land in respect of which the suit has 
been dismissed on the ground that the 
•same was the self.acquired property of 
Ham Din. Formally, therefore, the ap- 
peal must be accepted and (be case sent 
back to the trial Judge for decision on 
the question of maintenance with due 
regard to the observations made above, 
The parties shall bear thei^ own costs in 
(his Court and in the Court of the Dis- 
trict Judge. 

d.l./r.e. Appeal accepted. 
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Coldstream, J. 

Muiri Uohamviad Plaintiff 

— Appellant. 

V. 

Municipal Cbmmittee. SfaU-oi— Defen. 
•dant — Respondent. 

Second Appeal No. 2326 of 1936, Deoi- 
ded on 26th Pebrnary 1986. from decree 
•of Senior Snb.Jadge, Sialkot. D/- 2na 
December 1936. 

-.i.d“2"3? 'liV*'**"’’**, Sf 172 
tr.ti Commillee granting by 

«anclion to build platform — 

Commii.ioner under S. 232 

r'"® and Committee lerv- 

•«g not.ee under S. 172-Notice held invllid 
^nd ttummary procedure unjustifiabje. 

Oommittee by passing a teso- 
lution granted eanotiou to the aDoellaDt tn 
Julld a platform. The latter acted oW utS; 
■the Deputy OommissicDer aotbg under 8 932 

indfr 8 ^ 79 ? ‘be appellant with notice 

under 8. 172 to demolish the platform: 

Busponsloa of the resolntloa 
nL* Oommiasioncc andet 8. 982 could 

ae Oircomstances were not such 

*® proceed summa- 
I 179 I ®' *bat the notice under 

®- [p 690 0 1. 2] 


Judgment.— In September 1928 Rlistri 
Mohammad Hussain, the present appel- 
lant, a sports dealer in Sialkot, applied to 
the Municipal Committee for permission 
to construct a house in Greenwood Street. 
He was granted permission and built the 
house and also several platforms in front 
of it towards the street. The Munici- 
pality objected to the platforms and on 
7th October 1929 the appellant executed 
an agresmeot with tbs committdo in con- 
sideration of being allowed to build the 
platforms, in which ho admitted that the 
ground below the platforms belonged to 
the Committee and promised to remove 
them or allow the Committee to remove 
them at bis expense whenever the Com. 
mittee wished. In 1931 by which time 
the appellant had been elected a member 
of the Committee he applied again for 
permission to build a platform at the 
same place and the application was sanc- 
tioned by resolntion No. 266 of 20bh July 
1^31. Permission was given and the ap- 
pellant constructed or reconstructed a 
platform there. 

In December 1933 the Deputy Com- 
missioner acting under S. 232, Punjab 
Municipal Act suspended the resolution 

granting sanction and 
on the 22nd of that month, more than two 
years after sanction bad been given, the 
Committee served the appellant with a 
notice under S. 172 of the Aot. There- 
upon on 2nd January 1934 the appellant 
instituted the suit from which this appeal 
arises for an injunction to restrain the 
Committee from demolishing the plat- 
form. The Subordinate Judge struck two 
issues : ( 1 ) Whether the notice under 
b. 172 was valid, and (2) Whether the 
plaintiff was entithd to the injunotion. 

fhi 1 appellant’s title in 

the land below the platform was nob pub 

S learned Subordinate Judge 

platform be. 

loAged to the Committee being the deoi. 
8ion on the appeUanfs admission in the 
apeement executed in Ootober 1929 and 
that therefore the notice was valid be- 
oause the appellant had promised to aUow 
demolition of the platform. An appeal 
gainst this decision was dismissed by the 
Senior Subordinate Judge who held that 
the notice was valid because the resoln 

appellant sanction to 
boiid the platform had been suspended 
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The learned Senior Subordinate Judge 
did not decide when the platform was 
built, nor whether the sanction given in 
1931 was obtained by the exercise of 
improper inQuence. 

Mohammad Hussain has come to this 
Court with the present second appeal. It 
is argued on his behalf that the notice 
under S. 172 is clearly invalid as sanction 
had been given to build the platform in 
dispute. In my opinion there is force in 
this appeal. It appears that at the trial 
the Committee at 6rst did not admit that 
a resolution granting permission had been 
passed and refused to produce a copy of 
it. But this position appears to have been 
abandoned before the lower appellate 
Court and it is not denied now that sanc- 
tion to build a platform was given to the 
appellant in accordance with a resolution 
of the Committee No. 266 of 20th July 
1931 as stated by the appellant in the 
witness-box. For the Committee it is 
argued that the resolution and sanction 
were dishonestly procured by the appel- 
lant by misuse of bis influence in the 
Committee of which be bad become a 
member. But this dishonesty is not 
proved nor is it proved that the appellant 
bad anything to do with the passing of 
the resolution. There is no doubt room 
for conjecture but no evidence. It was 
for the Municipality to prove that the 
sanction was improperly given. The ap- 
pellant was not even asked in the witness- 
box if he was present at the meeting 
which passed the resolution. As already 
noted the question of the appellant's title 
was not put in evidence nor prima facie 
was it one necessary for the determina- 
tion of the validity of the notice under 
S. 172. The appellant’s case is that after 
the execution of his agreement he had 
reason to suppose that the site was ad- 
mitted to be his. But he was not asked 
to prove this. It is now alleged that be 
could have done so had an issue been 
framed. 

The suspension of the resolution No. 266 
by the Deputy Commissioner under S. 232 
could not affect the validity of the sanc- 
tion granted and acted on. All that S. 232 
allows is the suspension of the execution 
of a resolution or the prohibition of the 
doing of an act which is about to be done 
’or is being done in pursuance of the sanc- 
tion granted by the Committee. But the 
Deputy Commissioner did not suspend 
the execution of the resolution nor probi- 


bit the building of the platform. On the 
other hand, the Committee's case is that 
the platform had been built even before 
the sanction was given. T do not see how 
the Deputy Commissioner’s order suspen- 
ding the resolution could turn a platform 
the building of which had been sanction, 
ed into a platform the building of which 
had not been sanctioned. The appellant's 
case now is that he built this particular 
platform after sanction had been given in 
1931. The Committee have not proved 
that he did not do so, but the appellant's 
own statement in Court leaves no doubt 
that be bad at any rate begun to build a 
platform at the same place in 1929. But 
even if be bad built this same platform in 
1929, the building of it was sanctioned in 
1931. Consequently in my opinion the 
circumstances were not such as to allow 
the Committee to proceed summarily 
under S. 172. Possibly S. 175 would have 
been applicable, but it has been ruled 
that a notice under that section requites 
the tender of compensation to make it 
valid. Or it may be that the Committee 
have a cause of action for a regular suit 
based on the agreement to force the re- 
moval of the platform or the recovery of 
possession of the site below it. These 
are questions which do not arise here. 
For the reasons indicated above I accept 
the appeal with costs throughout and 
grant the appellant a decree to the effect 
that the notice given him under S. 172, 
Municipal Act, is invalid and that he is 
not bound to demolish the platform in- 
compliance with that notice. 

v.b.b,/r K. Appeal allowed. 
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Addisom and Abdul Rashid, JJ. 

Padam Parshad and others—" Plaintiffs 
—Appellants. 

V. 


Firm Mittar Sain-Ganeshi Lal and 
others — Defendants — Respondents. 

Appeal No. 1328 of 1935, Decided on. 
16th March 1936, from decree of Dist. 
Judge, Ambala, D/- 18th March 1935. 

Provincial Intolveney Act 11920), S. 63 — 
Secured creditor giving proof for whole debt 
and actually receiving dividend on whole 
jebt— Creditor relinquithee hi* «ecurily. 

Whore » secured creditor not only has given 
proof for the whole debt but bos 
ceived a dividend on the whole debt, the ere 
ditor must be taken to 
security because, unless he did so, he had n 
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right to take the step Trhich he did of proving 
the debt and still less had he an^ right nhat- 
evet to receive the dividend which he did re- 
ceive : 1929 Bom 258, Poll. [P 691 C 2j 

Shamair ChaJid — for Appellants. 

Tek Cliand — for Respondents 1 to 3. 

Addison, J. — A firm, Manobar Lal 
tJggar Sain, got into a bad financial state 
in 1921 and on 6th June of that year exe- 
cuted a mortgage-deed in favoar of nine- 
teen creditors, including the plaintiffs 
in this suit, who sued on the mortgage- 
deed and obtained a preliminary mortgage 
decree to the extent of Bs. 2,590 with 
costs and future interest. In this suit all 
the creditors were impleaded as defen- 
dants, including defendant 4 who had 
parted with some of his rights in favour 
of defendants 21 and 22. These defen. 
dants 4, 21 and 22, preferred an appeal to 
the District Judge who held that the 
whole property mortgaged must besold in 
the plaintiffs' decree but he added a 
direction that the other mortgagee-credi- 
tors were entitled to a pro rata share in 
whatever was realized by the sale of the 
mortgaged property. The other mortga- 
gee-creditors did not appeal and yet oh. 
tained by this order a share pro rata. 
Against this decision the plaintiffs have 
preferred this second appeal to the effect 
that the direction added by the District 
Jndge should be cancelled. Defendants 4, 
21 and 22, who alone were present and 
contested the appeal, have put in cross- 
objections to the effect that the District 
Judge should only have allowed one-third 
of the property to be sold as the other 
two-thirde had already been purchased by 
them in other proceedings. 

At the time the mortgage.deed of 6th 
June 1921 was executed, defendant 4 was 
not present and did not consent to it. 
Many of the creditors however were pre- 
sent, inelnding the present plaintiffs. The 
terms of the deed are important. Appar. 
ently the debts amounted to a sum of 
Re. 20,000, the property being worth 
about Rs. 5,000. The amount of each 
debt was stated in the deed and future 
interest was allowed to each creditor at 
the rate of six par cent, per annum. It 
was laid down that each creditor was 
separately entitled to realize the amount 
due to him from the mortgaged property 
as well as from the person and other pro- 
perty of the mortgagors and that the pro- 
perty was jointly and severally mortgaged 
in their favoar. Each creditor mortgagee 


was thus given a separate mortgage of the 
whole property in his favour, on which he 
could sue, but there was a further condi- 
tion that, if a person did sue, then what- 
ever was realized would be liable to rate- 
able distribution. It was on the basis of 
this mortgage that the present plaintiffs 
brought their suit. On 28th June 1924, 
defendant 4 sued the mortgagors, not on 
this mortgage, but on the basis of his 
book account. He relied on the mortgage 
to the extent of helping to prove his debt, 
and he obtained a simple money decree 
for Rs. 3,228-13-3 against his debtors. He 
has continued to execute this decree 
against the persons of his debtors and 
their other property as well as this pro- 
perty and has realized a considerable 
sum. 


Three members of the debtor firm, 
Mangal Sain, Kalyan Rai and TJggar Sain 
were later adjudicated insolvents but the 
adjudication of the first named two was 
shortly afterwards annulled. In the in- 
solvency of Uggar Sain however the Insol- 
vency Court sold his one-sixth share in 
this mortgaged property and it was pur- 
chased by defendant 4. This sale took 
place in spite of the mortgage which was 
never set aside. Further, in execution of 
his money decree, defendant 4 purchased 
half of the mortgaged property, repre- 
senting the share of another partner of 
the firm. Wazir Singh. This explains why 
he claims that only one-third of the mort- 
gaged property remains liable to sale. The 
plaintiffs objected to the sale of this half- 
share of Wazir Singh but their objection 
was dismissed and the present suit was 
brought within one year. No qnestion of 
limitation therefore arises. It is clear 
that m the insolvency proceedings of 
Sam, defendant 4 proved for the 
whole of his debt and did not claim any 
thing under the mortgage-deed of 6th 

80 , it must be 
held that he relinquished and gave up his 
seourity. This is clear from the Insol- 

from 1929 Bom 
.4oa u; where it was held that where a 
secured creditor not only had given proof 
for the whole debt but had actually re. 
oeived a ividend on the whole debt, the 
Mtreot view to take was that by his eon- 
duct the oreditor must be taken to have 
relmqmshed hia security beoauae, unless 
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be did so, be bad do right to take the 
step, which he did, of proving the debt 
and still less had he any right whatever 
to receive the dividend which he did re- 
ceive. 

Again, defendant 4 did not sue on the 
security but obtained a personal decree 
against his debtors. It is quite clear 
therefore that defendant 4 becacoe an 
ordinary creditor and that he gave up bis 
security. Lastly, it is clear from the 
terms of the document that the plaintiffs 
are entitled to sue for the sale of the 
whole property and this they have done. 
Defendant 4 and his transferees, defen- 
dants 21 and 22, cannot claim under the 
mortgage. Nor can they set up the sale 
in execution of their simple money decree 
or the sale in their favour by the Insol- 
vency Court ; for both these transactions 
are subject to the mortgage in the plain- 
tiffs’ favour, as it has never been set aside. 
In any case, in the appeal instituted by 
defendants 4, 21 and 22, the District 
Judge could grant no relief in favour of 
those mortgagees who bad not appealed, 
their interests being totally different from 
those of defendants 4, 21 and 22. This is 
no longer important as it must be held 
that defendants 4, 21 and 22 also are not 
entitled to any relief in this suit as they 
have relinquished their security. It 
might be added that, even if it be as- 
sumed that the other mortgagees were 
entitled to relief under the deed, it is 
doubtful if that relief could be given to 
them in this suit as the plaintiffs were 
entitled to bring this suit and it would be 
for the other mortgagees to sue them on 
the other term of the mortgage-deed that 
the realizations from the property would 
be subject in case of suit to pro rata 
distribution. This also however scarcely 
arises, now that it has been held that de- 
fendants 4, 21 and 22 have no right in the 
mortgage which they relinquished. 

For the reasons given the appeal is ao- 
cepted, the decree passed in appeal by the 
District Judge set aside and the decree of 
the trial Court restored. The parties 
will bear their own costs in the lower 
appellate Court and in this Court. The 
cross objections are also dismissed. 

D.L./n.K. Appeal alloued. 
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Agha Haidar, J. 

Ali Muhammad — Defendant — Appel 
lant. 


V. 


Shah Tamaz Khan and others — Plain- 
tiff’s and others — Pro forma Defendants — 
Respondents. 


Misc. Second Appeal No. 2275 of 1935> 
Decided on 28th February 1936, from 
order of Dist. Judge, Mianwali, D/- 29th 
October 1935. 


Mortgage-~Suit for redemption— Morlgf 
gor* appearing before Collector and request- 
ing him to stay further proceedings— 
Collector refusing request and proceedings 
ordered to be consigned to record room — No 
order on merits passed — Subsequent suit for 
redemption more than one year after Collec- 
tor's order— Art. 14, Limitation Act, held 
did not apply. 

Iq a suit for redemption of mortgage of cer- 
tain lands, the mortgagors appeared before the 
Collector and requested that further proceed- 
ings might be stayed pending the docisioo of 
certain application. The Collector refused to 
grant this request. The mortgagors withdrew 
from the proceedings and the Collector recorded 
the proceedings to file without passing an order 
on merits. The mortgagors then filed another 
suit for redemptioD. but beyond one year from 
date of Collector’s order : 

Beld : that Art. 14, Limitation Act, did not 
apply as the Collector did not pass any ordeton 
merits and that the suit was not time-barred : 
1929 Lah 61S, Bel. on; 1934 Lah 884 (f 5), 
Disling. [P 693 Cl] 

Bam Ditta Mal—toi Appellant. 

Bishen Narain Pandit — for Bespon- 
dente (Plaintiffs). 


Judgment. — I regret to say that in this 
)peal I have received no aBsistauce 
hatsoever from the counsel for tbe ap- 
Bllant, This is a defendant’s appeal 
•ising out of a suit for redemption of a 
lortgage of certain lands detailed in the 
laint. The plaintiffs are the reprewn- 
itives of the original mortgagor. The 
ate of the mortgage is 5th January 

he mortgage was with possession with a 
jndition that if not redeemed within a 
eriod of ten years, it would be treated 
3 a sale. In tbe year 1929 an applica- 
on was made by the mortgagor to the 
killector under the Provisions of b- 4. 
[ademption of Mortgages Act. 2 of 191d. 
raying that tbe land may be redeem^ 
n payment of Es. 40. Another apphc^ 
ioo was made on behrif of the preaen 
laintiffs asking the &nrt to stay its 
,ands until the disposal of certain appl 
ations which tbe applicants stated were 
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pending in the revenue Court under the 
provisions of the Alienation of Land Act. 
The Bevenue 0£Boer did not accede to 
this request and the records were con- 
signed to the record room. The order of 
the Bevenue Officer is dated 17th Jane 
1931. 

The present suit was brought by the 
plaintiffs on 7th August 1933 for the re- 
demption of the mortgage. The suit was 
on the face of it Sled after the expiration 
of one year, calculated from 17th June 
1931. The defendants took the plea of 
limitation. The trial Court held that the 
suit was time- barred under the provisions 
of Art. 14, Limitation Act, inasmuch as 
it was instituted after the expiry of more 
than a year computed from 17th June 
1931. It accordingly dismissed the suit. 
The plaintiffs went up in appeal and the 
learned Judge relying upon 1929 Lah 513 
(l) held that Art. 14 did not apply. He 
consequently allowed the appeal and re- 
manded the case for disposal on the 
merits. 

The defendant has come up to this 
Court in second appeal and has argued 
that the case was governed by the Pull 
Bench decision in 1934 Lab 384 (2) and 
the suit was time barred in view of the 
provisions of Art. 14, Limitation Act. In 
my opinion the Pull Bench decision has 
no application. In that case the Collector 
had ordered redemption of the mortgage 
on payment of Bs. 600 and, therefore, 
that order must be taken to have been an 
order passed on the merits. The order in 

stretch of 

imagination, be said to have been passed 
on the merits. The plaintiffs appeared 
before the Collector and made a request 
that further proceedings may be stayed 
pending the decision of certain applica- 
tion which they had made under the 
jAhenation of Land Act. and when the 

Phi Srant this request 

t^he plaintiffs inerely withdrew from the 

proceedings and the Collector had no 

further proceedings and consign the file to 
jthe record room. There was, therefore 

Collector on the 
merits. In my opinion the Division Bench 

m 1929 L.h 513 (1) applies to 

to fco «o’ 

(W9 I 0 661=16 Lah 389=86 P L B 837 


the case. It is not in any way dissented 
from or adversely criticised by the judg- 
ment of the Full Bench. The Full Bench 
case was decided on its own facts and the 
present case clearly falls within the pur- 
view of the Division Bench judgment. 
I, therefore, affirm the order of the Court 
below and dismiss the appeal with costs. 
R.W./r.K. Appeal dismissed. 

A. I. R. 1936 Lahore 693 
Coldstream, J. 

Mani Singh — DefendaDt~”P 6 tibion 0 r. 

V. 

Anand Parkash, Paintiff and others, 
Defendants— Opposite Parties. 

Civil Bevn. No. 700 of 1935, Decided 
on 20th February 1936, from decree of 
Senior Sub-Judge. Jhang, D/- 9th April 
1935. 

Limitation Act (1908), S. 5-Application 
tor copy made personally to copying Depart- 
ment and accepted by it without objection 
and witaout demand for copying fee— ^En- 
dor»emenl by copying Department that cer- 
tain number of days have been requisite for 
supply of copy— That number must be pre- 
sumed to have been so necessary— Applicant 
IS entitled to deduct that time from period 
of limitation prescribed — Appellate Court 
refusing extention of period of limitation 
errs in exercise of its jurisdiction. 

Where an application lor a copy is made per- 
sonally to the copying Department and is ac- 
cepted by it without any objection and without 
any demand for deposit of the copying fee and 
the copying Department by an endorsement 
mforms the applicant that a certain number of 
days have been requisite for the supply of the 
copy, that number of days must be presumed to 
have been so necessary, irrespective of the time 
when the copying fee has been paid. When a 
counsel receives a copy showing that an appli- 

for M J’? ^""tP**** ‘lay is wot 

for him to make enquiries Irom the copying 
Agency to discover whether that application 
was a proper one or not. If the application was 
accepted without any objection it should be 
assumed that it was a proper one and the 

reSlr*5S‘" deduction of the time 

^1 the copies from the 

prescribed and the appel- 
of nmirli- extention of the period 

Its jurisdietion. [P ggi q 1 , 9 ] 

S. L. Puri—ioe Petitioner, 

Yaskpal Gandhi for J. L. Kapur and 
J. Li. Kaptir — for Opposite Parties. 

Order.— The only question for deoiaioa 
m this oase 18 whether the learned Senior 
Subordinate Judge of Jhang was correct 
m deciding that the petitioner’s appeal 

iimitation. 

Ane judgment was delivered on ISth May 
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1934 and the petitioner applied for its 
copy on the 24th of the month. On the 
next day he was ordered to deposit the 
copying fee which he deposited on the 
30th on which date the judgment was re- 
ceived by the Copying Agency. The copy 
was completed on tbe 31st May. The 
appeal in the Court of the Senior Subor- 
dinate Judge was instituted on the 'Jlst 
June. Prima facie it was then barred by 
limitation but it was contended for the 
appellant that if the time requisite for 
obtaining copies was deducted tbe appeal 
had been filed within time. The Copying 
Agent’s endorsement on the copy obtained 
by the petitioner for tbe purpose of the 
appeal does not show that any deposit 
was demanded from the petitioner when 
he made his application on 24th May 
1934, nor does this endorsement show 
that any demand was ever made at all or 
that any delay took place in complying 
with it. All it shows is that the applica. 
tion was made on tbe 24th and the copy 
was ready for delivery on the 31st May. 
The learned Senior Subordinate Judge 
held that the appeal was barred by limi- 
tation for tbe reason that when tbe re- 
quisite copying fees are not filed with 
tbe application the date of the applica. 
tion must be considered to be that on 
which tbe fees are filed and that tbe 
time spent by tbe Copying Agent in pre- 
paring estimate and recovering the money 
from tbe applicant should not be con- 
sidered to be time requisite for obtaining 
the copies because the Copying Agent is 
an agent of the appellant and not of tbe 
Court. As pointed out, however, in my 
judgment in 1936 Lah 120 (1), tbe rulings 
laying down that tbe Copying Agent must 
be regarded as an agent of the applicant 
and not of the Court do not apply to a 
case where the application is made per- 
sonally to tbe copying Department of a 
district office and is accepted by that 
Department as an application in itself 
sufficient for further action by itself to 
be taken. 

In the present case it is admitted that 
the application for the copy was accepted 
when it was made on the 24th May with- 
!out any objection and without any de- 
imand for the deposit of a copying fee. 
There is no doubt in my mind that where 
an endorsement by the Copying Agency 
which is a Government Department in- 

1. Labhu Bam v. Bansi Dhar, 1936 Lah 120= 
158 I C 736=37 PL R 510. 


Imperial Bank of India 1933 

forms the applicant that a certain numberi 
of days have been requisite for the supply! 
of bis copy that number of days must be 
presumed to have been so necessary. The' 
case would be different if that endorse, 
ment showed that a demand for deposit 
of copying fee had been made and had 
not been complied with or that the appli.i 
cant had been negligent in any other! 
way. It was not the appellant but his 
counsel who filed the appeal and I do 
not think that when a counsel receives 
copy showing that an application was^ 
accepted on a certain day it is for him to 
make enquiries from the Copying Agency 
to discover whether that application was 
a proper one or not. We may surely 
assume that if the application was ac.' 
cepted without objection it was a proper! 
one. The case appears to me to be one 
in which justice obviously demanded an 
extension of tbe period of limitation 
under S. 5, Lim. Act, and the Senior 
Subordinate Judge erred in the exercise! 
of bis jurisdiction in refusing this exten-i 
sioD. 

I accept this petition and setting aside 
the order of the lower appellate Court 
remaud the appeal to the Senior Subor- 
dinate Judge for disposal upon its merits. 
The parties will appear before the Senior 
Subordinate Judge on Tuesday the 10th 
March. There will be no order as to 
costs of this Court. 

R.M./r.K. Petition accepted. 


A. I. R. 1936 Lahore 694 
Jai Lal and Dalip Singh, JJ. 

Mai Dhan Sita Ram — Decree-holder 
— Petitioner. 

V. 

Imperial Bank of India, Rawalpindi 
— Judgment-debtor — Opposite Party. 

Civil Revn. No. 123 of 1936, Decided 
on 20th April 1986, from order of Small 
Cause Court Judge, Rawalpindi, D/- l6th 

December 1935. , 

Civil P. C. (1908), S. 60 (k)-Aniounl*land- 
ing to Imperial Bank employee’! credit in 
Provident Fund is exempt from ottachment. 

Under S. 60(b). Civil P. 0. theamountstand- 
iDg to the credit ol an employee of the Imperial 
Banb of India in the Provident fund estab- 
lished by that Bank for tbe benefit of its em- 
ployees is exempt from attachment. (P 695 0 i} 

Shatnair Chand—loc Petitioner. 

H. J. Ru$tomji — for Opposite Party. 

Order of Reference 

Jai Lal, J. — The important question 
involved in this case is whether the 
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amount standing to the credit of an em- 
ployee of the Imperial Bank of India in 
the provident fund established by the 
Bank for the beneGt of its employees is 
exempt from attachment under S. 60 (k), 
Civil P. G. The decision of this question 
depends on whether the Governor-Gene- 
ral in Council has by notification included 
the Imperial Dank of India in the list of 
institutions mentioned in the Schedule to 
the Provident Funds Act and, secondly, 
whether the Governor.General in Council 
has by notification directed that the pro- 
visions of the Provident Funds Act, 1925, 
shall apply to the Provident Fund estab- 
lished for the benefit of its employees by 
the Imperial Bank of India. There is no 
information available on this point on the 
record and the learned counsel for the 
Imperial Bank of India is unable to show 
any notification. He says that he has 
asked for information from the Imperial 
Bank but has not got it yet and asks for 
a short adjournment. The matter is im- 
portant from the point of view of the 
creditors of the employees of the Imperial 
Bank of India and also of tho 
of the Imperial Bank of India and a deoi. 
sion of the question in this case is likely 
to have a far-reaohing effect. 

The case before me has come up on a 
petition for revision and consequently 
normally there is no likelihood of a more 
authoritative decision in this case. I con- 
sider that the question involved should 
be decided by a Division Bench. I ao 
cordingly refer this case to a Division 
Bench to be heard at an early date. I 
understand that Dalip Singh. J. and my- 
aelf are sitting on a Division Bench to 

IftheHonble the Chief Justice agrees 
^18 case also may be heard by the same 
Division Bench otherwise it will have to 
go to another Bench. Formally I adjourn 
the ease to 20th April 1986 

Judgment of Division Bench -This 

case has been referred to a Division Bench, 
ihe question involved is whether the 
amount standing to the credit of an em- 

fu « Imperial Bank of India in 

the Provident fund established by the 
Bank for the benefit of its employees is 

exempt from attachment under 8. 60 fk) 
Oivd P. 0 S. 60 (k) exempts rrS^at-’ 
tachmenfc all compulsary deposits and 
other sums m or derived from any fund 

foi-'thl® Provident Ponds Act of 1897 
lor the time being applies in so far as 


they are declared by the said Act not to 
be liable to attachment. Under S. 8 (3), 
Provident Funds Act, 1925, power is con- 
ferred upon the Governor-General in 
Council to add by notification to the list 
of institutions to which the provisions of 
the Provident Ponds Act may be exten- 
ded. These institutions are to be found 
in the Schedule to the Act. Under 
S. 8 (2) of the same Act the Governor- 
General in Council is empowered to ex- 
tend the provisions of the Act to any of 
the institutions mentioned in the list. By 
Notification No. D.42i3-B II of 29th 
December 1932 the Governor-General in 
Council has added the Imperial Bank of 
India to the list of the institutions men- 
tioned in the Schedule to the Act and by 
Notification No. 0-4243 (b).B II the 
Governor.General in Council has exten- 
ded the application of the Provident 
Funds Act to the Imperial Bank of 
India. It is therefore obvious that under 
S. 60 (k), Civil P. C. the amount standing 
to the credit of an employee of the 
Imperial Bank of lodia in tbo Providanfe 
fund established by that Bank for the 
benefit of its employees is exempt from 
attachment. We therefore dismiss this 
petition with costs. 

D.S./r.k. Petition dismissed. 

A. I. R. 1936 Lahore 69S 

Bhide, j. 

Muhammad Far— Petitioner. 

V. 

Khalil.ul.Rahman—Oppoiiia Party. 

u 1935. Decided 

oil 12th February 1936. from order of 

1935 9th October 

(I920?V3'*O®/”'* TruiU Act 

5. 3-Order under S, 3 ii revieable 
The provisioDg of S. 116 Civil P n 

Adm M^bomed.n public - 

So“« Uu.i *“•* be reli- 

“osqne was built with public sub- 

for SffaHn Mahomedaa publlo 

bv P^ayera end further was admitted 

PHomSu':" " '""Sious trust In a 
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Shabir Ahmad — for Petitioner. 

D. N. Saluja — for Opposite Party. 

Order. — This is a petition for revision 
of an order of the District Judge, Multan 
dismissing a petition under S. 3, Charit. 
able and Religious Trusts Act 1920. The 
petitioner wanted the respondent who is 
a mutwalli of a mosque to furnish certain 
information. The learned District Judge 
however held that it was not proved that 
the mosque was a public trust of a charit. 
able or religious nature and dismissed 
the petition on this preliminary ground. 
A preliminary objection is raised that no 
petition for revision is competent. No 
authority is cited, but reference is made 
to S. 11 of the Act, which makes certain 
provisions pf the Civil Procedure Code 
applicable to proceedings under the Act 
and to S- 12, which bars appeals. But 
the very fact that there is a specific pro- 
vision taking away the right of appeal 
while there is no such provision relating 
to petitions for revision suggeststhatrevi- 
sion is competent. The provisions of 
S. 115, Civil P. C., and S. 44, Punjab 
Courts Act are very wide and I see no 
good reason why an order of the District 
Judge under the Charitable and Religious 
Trusts Act should not be held to be revis- 
able. A petition for revision of a similar 
kind was entertained without objection 
by a Full Bench of the Chief Court of 
Lucknow in 4 Lock 429 (l). 

On merits, 1 fail to understand why 
the learned District Judge considered 
that the mosque was not a trust of a 
public nature. The evidence shows that 
it was built with public subscriptions 
and was used by the Mabomedan public 
for offering prayers. In fact the rospon. 
dent, who was a party to a compromise 
relating to this very mosque admitted 
therein that it was a "religious trust” 
within the meaning of S. 3, Act 14 of 
1920 : vide C. A. No. 1038 of 1933. 
decided by this Court on 8th May 1933. 
It seems to me that the learned District 
Judge has failed to exercise jurisdiction 
in this case, which was vested in him 
under the law. I accept the petition with 
costs and remand the same for decision on 
merits. 

V.B.B./r.K. ’Petition accepted. 


1. Bhabbic Hussain v. Asbiq Husain, 1929 Oudb 
225=117 I C 739=4 Luck 429 (F B). 
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Addison and Abdul Rashid, JJ, 

Punjab Xational Bank, Lid., Amritsar 
— Plaintiff — Appellant. 

V. 

Shamsher Singh and anof/ier— Defen- 
dants — Respondents. 

Misc. First Appeal No. 904 of 1934, 
Decided on 13th January 1936. from 
order of Senior Sub.Judge, Gordaspur, 
D/. 29th January 1934. 

(a) Civil P. C. (1908), S. 36 — Civil Court 
Cftn grant, in execution proceedings, farm of 
land belonging to judgment-debtor— Order 
of Court making lease money payable by 
instalment, although indiscreet is not illegal 
— S. 36 applies— Court can enforce payment 
of money by applying provision relating to 
execution of decrees. 

A civil Court is competent in execution pro* 
ceedings to grant a farm of the land of a 
jodgment'debtor belonging to an agricultural 
tribe. If the Court in granting snob a lease 
makes the lease money payable by instalments, 
it might be said that the Court has acted in an 
untrise or indiscreet manner by not demanding 
the entire lease money at once but it cannot be 
said that the Court has passed an order trhicb 
it bad no jurisdiction to pass. Such an order 
is not illegal or tvithout jurisdiction and the 
provisions of S. 86 apply to the case and the 
Court can enforce payment of the lease money 
by applying the provisicne of the Code relating 
to execution oi decrees: 1920 Lch 466, Foil. 

[P698CIJ 

(b) Res judicata— Constructive res judicata 
—Principles apply to execution proceedingi. 

The principles of constructive res judicata 
are applicable to execution proceedings. 

[P 698 0 1) 

(c) Execution — Executing Court— Orders 
of— Court granting farm of land belonging 
to judgment-debtor — Lease money made 
payable by instalments — On failure to pay 
instalment Court ordering lessee to deposit 
balance in Court— Order not appealed against 
— Order is conclusive and binding on lessee. 

Where the Court granting a farm of the land 
beloDging to the jadgment-debior on leasts 
during the execution of*a decree, and making 
lease money payable by instalments, directs 
the lessee on failure to pay some instalments^ 
to deposit the balance of the lease money iu 
Court and the lessee does not file any appeal 
against it, the order of the Court is conclusive 
and binding so far as the lessee is concerned. 

[P 698 0 Ip 2l 

Bar Gopal — for Appellant. 

Natval Kishore — for Respondents. 

Abdul Rashid, J. — On 4-8.1921. tb© 

Paiijab National Bank obtained a decree 
for Re. 6,998-14.0, with costs and future 

interest at 6 per cent per annum against 

one Shamsher Singh. On 2l8t April 1926, 
the decree-holder applied for the execu- 
tion of the decree after giving the judfi- 
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amount that be bad already deposited. 
Rachbpal Singh, lessee not having carried 
out the order of the Court, passed on 3rd 
January 1931, another application was 
made by the decree-holder for the realisa- 
tion of the sum due from Rachbpal Singh. 
Mr. Abdul Rah, Senior Sub.Judge, Gur- 
daspur, has held that the amount due 
from the lessee could not be recovered 
from him by means of execution proceed- 
ings, and that the only remedy open to 
the decree-holder is to file a regular suit 
against the lessee. Against this order, the 
Punjab National Bank has preferred an 
appeal to this Court, which has been 
referred to a Division Bench by the 
learned Judge before whom it came on for 
hearing. 

The learned counsel for the appellant 
contended that by its order dated 3rd 
January 1931. the executing Court had 
ordered the lessee to deposit the lease 
money m Court, and that as this order 
bad not been carried out, the executing 
Court was entitled to apply the provi- 
Bjons of the Civil Procedure Code relat. 
mg to the execution of decrees to enforce 
payment of the balance of the lease money 
from Rachbpal Singh. Reference was 
made m this connexion to S. 36, Civil 
P. C., which Jays down that the provi- 
sions of the Code relating to the execu- 
tion of decrees shall, so far as they are 
applicablei be deemed to apply to the 
execution of orders. It was further con, 
tend^ by the learned counsel for the 
appellant that the Code was not exhaua- 
tive and that the Court had inherent 
powers to enforce its own order by sum 
maty process. The farming of agricultural 
land in execution of a decree is autho- 
nsed by S. 72. Civil P. 0.. and it is 
almost invariably the case that the per. 
son who takes the land on lease is direot- 

before the Collector is asked to mutate 

to make the necessary deposit, noinstruo- 
a s issued to the Collector to 

S farm«^f 

>B farmed to some other person. 

sal fnr?S by learned coun- 

selfor the respondent that as there was 

no provision in the Code for granting a 

Ir^ul indgment-deblor 

m such d-way as to realise the lease 
money by means of instalments, the order 
sanctioning the farm on the 
condition that the lease money shall be 


ment-debtor credit for various paymeots 
that had been made till that date. On 
23rd June 1925, the otBce reported that 
the amount due to the decree-holder was 
Es. 2,615-9-6. In execution of the decree, 
the decree-holder got the agricultural 
land belonging to the judgment-debtor 
attached. This land had been leased to 
Rachbpal Singh till rabi 1928. Rachbpal 
Singh appeared in Court and agreed to 
take the land of the judgment-debtor on 
lease for a period of 13 years with effect 
from Kharif 1928, and offered to pay the 
decretal amount by 10 half yearly instal- 
ments. On 6th February 1926, the exe- 
cuting Court granted Rachbpal Singh 
a lease of the land belonging to the 

judgment-debtor for a period of 13 years 
from Kharif 1928. Raobhpat Singh was 
ordered to deposit the decretal amount in 
Court within the first five years by 
10 equal instalments payable at every 
Ebarif and rabi harvest. 

It appears that the report made by the 
office to the executing Court that only 
Es. 2,615.9.6 were due from the judg- 
menb-debtor to the decree- holder on 23rd 
June 1925. was wrong. In fact, a much 
larger amount was due to the deotee- 

fSoo 11th January 

1930. the decree-holder was onder the 

Rachbpal Singh was 
Iiab e for the entire decretal amount 
while :^chhpal Singh was under the 
^pression that he had to pay 00 !^ 

instalments. 
Eachhpal Singh filed 
objections to the effect that he was 

oSr'tw P^y^entofEs. 2.615-9-6, 

aIreadwL^®l^,^“‘^u*’'“‘^ instalments 

'’C8 liable only for 
^“’fther instalments 
The Court (Ur. Mub.rmad 

n-A. j : Subordinate Judge) by its 

lUohhpaltin'h that 

Bs Qfil'iQft to the extent of 
ac-etal amount w 

Wdgment-deblor. It a?fo held^W 

eac^1itat\^ ^ 

MS £ 8sr.s 
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paid by 10 equal instalments \7as illegal 
and without juriadiction. It was urged 
that the provisions of S. 36, Civil P. C., 
were only applicable to those orders of 
the Court which were not illegal or ultra 
vires, and that S. 36, Civil p. C.. could 
not be availed of in enforcing the order 
of paying the lease. money in 10 equal 
instalments. In our opinion, this conten- 
tion is without force. It has been laid 
down in I Lah 192 (1), that a civil Court 
is competent in execution proceedings to 
grant a farm of the land of a judgment, 
debtor belonging to an agricultural tribe, 
jif the Court in granting such a lease 
makes the lease-money payable by instal- 
ments, it might be said that the Court 
had acted in an unwise or indiscreet 
manner by not demanding the entire lease 
money at once ; but it could not be said 
that the Court had passed an order which 
it had no jurisdiction to pass. In our opi- 
nion, therefore the ^rder of the Court, 
dated 6th February 1926, granting a 
lease of the judgment-debtor's land for 13 
years to Bacbbpal Singh, the lease-money 
payable by means of 10 equal instalments 
was not illegal or without jurisdiction. In 
these circumstances, the provisions of 
S. 36, Civil P. C., would be applicable, 
and the Court could enforce payment of 
the lease-money by applying the provi- 
sions of the Civil Procedure Code relating 
to the execution of decrees. 

As mentioned above, Bacbbpal Singh 
lesee filed a number of objections in the 
executing Court on 8th March 1930. At 
that time he did not file any objec- 
tion to the effect that the executing 
Court bad no jurisdiction to recover the 
balance of the lease-money from him, and 
that this amount could only be recovered 
by the decree, holder by a regular suit. 
The principles of constructive res judicata 
are applicable to execution proceedings 
and as Bacbbpal Singh did not then 
object to the jurisdiction of the Court, he 
cannot after the passing of the order 
dated 3rd January 1931, object to the 
jurisdiction of the executing Court so far 
as the realisation of the balance of the 
lease-money from him is concerned. There 
jie another way of looking at the matter. 
By its order dated 3rd January 1931 the 
executing Court ordered Baclihpal Singh 
to deposit the balance of the l^ase-money 
in Court. Bacbbpal Siugb did not file any 

1. Datar Kaur v. Bam Rattan, 1920 Lah 455 
=68 I 0 603=1 Lah 192 IF B). 


appeal against this order. The order of 
the executing Court directing him to 
deposit the money in Court must there, 
fore be regarded as conclusive and bind, 
ing so far as Bacbbpal Singh is concerned. 
For the reasons given above, we accept 
this appeal, set aside the order of the 
executing Court dated 29th January 1934 
and hold that the balance of the lease 
money can be realised by the executing 
Court from Bacbbpal Singh in the execn- 
tion proceedings. The parties will bear 
their own costs in this appeal. 

R-M./r.K. Appeal allowed. 
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Jai Lal, J. 

Ishar Singh — Decree-holder — Peti. 
tioner. 


V. 

Allah Rakha and another — Judgment, 
debtors — Opposite Parties. 

Civil Bevn. 880 of 1935, Decided on 
10th March 1936, from order of Senior 
Sub-Judge, Sialkot, D./ 25th November 
1935. 


(a) Interpretation of Statutes— Intention of 
legislature — It is to be gathered from lang- 
uage used. 

The primary rule of the interpretation of 
statutes is that the intention of the legisla- 
ture is to be gathered from the language used 
in the statute. Where the words of the sta- 
tute are unambiguous it is not open to the 
Court to enter into speculation as to what the 
real intention of the legislature was. 

[P 699 0 21 

(b) Punjab Pre emption Act (1 of 1913), 
S. 1 1— Decree-holders applying for attach- 
ment of house purchased by judgment- 
debtors — Pre-emptor in pre-emption suit 
pre-empting sale of that house and deposit- 
ing price of pre-emption in Court Decree- 
holder held could not attach sum in custody 
of Court. 

The decree-holders in execution of their 
money decree applied for the attachment of a 
house purchased by the judgment-debtors. 
Before the house could be attached, a suit for 
pre-emption of sale In favour of the judgm^t' 
debtors was instituted by the pre-emptor. The 
pre-emption suit was decreed and the pre- 
emptor deposited certain sum in Court. The 
judgment-debtors did not draw this snm. ih 
decree-holders applied for the attachment o 
the sum deposited in Court : 

HrW:that under S 11 it could 
tacbed : 1922 Lah 290, Disttng. [P 699 0 IJ 

Mukand Lal Puri— for P#ititioner. 

and Inder Dev — for Up- 


positd Parties. 

Order.— In thU petition for reviaioo 
the question involved relates to the m- 
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terprefcation of S. 11, Punjab Pra-etnp- 
tion Act, 1913. The petitioner holds a 
simple money decree against the res- 
pondents and in execution of that decree 
be applied for the attachment of a house 
which had been purchased by the judg- 
ment-debtors. Before, however, the 
bouse could be attached a suit for pre- 
emption of the sale in favour of the judg- 
ment-debtors was instituted by one 
Hayat who deposited Rs. 400 as the 
amount for which be claimed that he 
was entitled to pre-empt the sale. The 
suit for pre-emption was ultimately 
decreed on payment of Rs. 400. The re- 
sult was that the Rs. 400 which had been 
deposited by Hayat became payable to 
the judgment-debtors but was not drawn 
by them. As Hayat bad obtained a decree 
for possession of the house by pre-emp- 
tion and had apparently got possession 
of the house in execution of his decree, it 
could not be attached in execntion of the 
money decree of Ishar Singh against 
the respondents. Ishar Singh conse 
quently applied for the attachment of 
t^he money, that is Rs. 400, which had 
been deposited for payment to bis judg- 
ment-debtors by Hayat in the pre-emp. 
tion smt. This application was resisted 
by the jadgment-debtors who contended 

Act, 1913, the money deposited for them 
|in uourb m the pre-emption suit could 
Dot be attached. This objection was 
sustained by the executing Court and the 
order of that Court was upheld by the 
benior Subordinate Judge on appeal by 
the decree-holder. The latter has con! 

rn !f' counsel and am 

l« i. i« th, o 'iL J • J""* 

the money deposited in Court by a La- 

Oourt*^i:^°'”^'“\‘“ °“®fody of the 
S a be attached in execution 

O0”00 or order, but the learned 

the”intfl°r *“^0 Potitioner contends that 

Proteot^thp “ ® legislature was to 
protect the pra-emptors, and, therefore. 
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the money could not be attached in exe- 
cution of a decree against the vendees so 
long as the pre-emption suit remained 
pending, but as soon as it had been de. 
cided and the title in the property sought 
to be pre-empted passed to the pre-emp, 
tor the money became the property of 
the vendees and became liable for at- 
tachment in execution of a decree or 
order passed against the vendees, and the 
pre-emptor could nob be injuriously 
affected by such execution. It may also 
be possible to argue that the intention of 
the legislature was also to protect the 
vendee and that so long as the pre-emp. 
tion suit was pending the money could 
not be attached in execution of a decree 
against the pre-emptor. But these are 
matters with which, having regard to the 
phraseology of tlae section, I am not con. 
cerned. The primary rule of the inter- 
pretation of the statutes is that the in- 
tention of the legislature is to be gathered 
from the language used in the statute 
The words used in the present case are 
unambignous and it is not open to me to 
enter into speculation as to what the real 
intention of the legislature was. It may 
be, as was contended before me, that the 
section has been badly drafted and that 
It does not express the real intention of 
the legislature or that the law laid down 
m the section is unjnst, but these are 
matters with which I am nob concerned. 

The learned counsel for the petitioner 

relies upon a judgment of a Division 

Bench of this Court in 3 Lah 141 (l) in 
which S. 15, Redemption of Mortsaaea 
(PuajaW Act 2 of 1913, »hiohTa S 
analogoos l„ S, 11 , P„niab Pro-emptioo 

'■““'•pratBa in tho manner 
suggested by him for interpreting S 11 

Act. The learned 

^®^® iaduenoed by 

Act2of iqvf^ provisions of S. I 5 ! 

tectinn^ i? for the pro- 
tection of the person depositing the 

money and that the intention of the 

Sr “°“®y -deposited 

provisions of the Act should bo 
exempt from abtaohmenb in execution of 
a decree against the depositor That 
authority, however, is not binding on mo 

^ao In 1"”“ tto praaan? 

case. In the present case I am con 

mS®AoT^^ interpretation of a diffe. 
_nt Act, a nd if the lang uage used in it 
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had been ambiguous the case cited by 
the learned counsel for the petitioner 
would have been a useful guide for deter- 
mining the intention of the legislature, 
but, as I have already stated, there is no 
ambiguity in S 11, Punjab Pre-emption 
Act, 1913, and therefore the case cited 
by the learned counsel is of no material 
assistance to mo in the present case. In 
my opinion the matter is one for the 
legislature to put right if the section does 
not express its real intention, a question 
on which it is not necessary for me to 
express any opinion in this case. Conse- 
quently I dismiss this petition, but in the 
peculiar circumstances of the case make 
no order as to costs. 

R.W./r.k. Petition dismissed. 
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Young, C. J, and Monroe, J. 

In re Peoples Bank of Northern India, 
Ltd. in liquidation-. Re Settlement of the 
list of contrilutories-, Re Khuski Nand 
Eohat — Objector. 

Objection No. 151 in Civil Original 
No. 38 of 1935, Decided on 17 March 
1936. 

(a) Company— Purchase of shares condi* 
tionaliy ~ Conditions carried oul Subse* 
Quent breach of condition^Remedy is action 
for damages and not for removing name 
from share' holders' register. 

Where a person purchases some shares on 
condition that be would be appointed Chair* 
man of the Local Board and he is allotted 
shares and appointed Chairman, but subse* 
quently there is breach of the condition by his 
dismissal, his remedy is by an action for 
damages and not for getting bis name removed 
from the register of share* holders. [P 701 C 2} 

(b) Company — Purchase of shares condi* 
tionaliy Conditions not satisfied — But 
share*holder acquiescing, receiving dividends 
and authorising company to sell his shares^ 
Held be was not entitled to have his name 
removed from share* holder's register. 

Where a person purchases shares condi* 
tionaliy but allotment U made without condi* 
tioDs being carried out, and he acquiesces in 
that and further receives dividends, and autbo* 
rises the company to sell bis shares, he is not 
entitled subsequently to have his name re* 
moved from the register of sbare*bolders. 

tP 701 C 2] 

(c) Company — * Share* bolder ^ Right to 
have name expunged from register — No ac* 
tion taken for seven years — Right is barred. 

Where a ahare*bolder who has a right to 
have bis name expunged from the register of 
share* holders does not take any action to do 
60 for over seven years, bis right is barred. 

[P 701 C 2] 


Bhaguat Dayal for Official Liqui. 
dator— for Petitioner. 

Lala Badri Das for Lala Ehushi Nand 
— for Respondent. 

Young, C J. — This is an objection by 
Khushi Nand of Kohat to his name being 
settled on the list of contributories of the 
Peoples Bank of Northern India in liquida- 
tion. The Peoples Bank of Northern 
India had commenced business in 1925. 
Branches were instituted all over the Pun- 
jab. It was intended to have a branch in 
Kohat. An agent of the Bank was sent up 
to Kohat to arrange this. He apprently 
got i uio communication with Khushi Nand 
and persuaded him to apply for 150 
shares at Rs. 100 each in the company. 
He also told Khushi Nand, and this is 
evidenced by a letter of 7th June 1926, 
that if he applied for these shares be 
would write to the Head Office and re- 
commend him as Chairman of the Local 
Board. He also went on to say that "if 
the conditions are not accepted, they will 
return your cheque referred to above.” 
We do not know whether the recom- 
mendation to the Head Office was made 
by the local agent or not. We presume 
that the local agent did not write to the 
Head Office as no document exists in the 
files of the Bank. In any event, how- 
ever, Khushi Nand applied for the shares. 
The shares were allotted to him and a 
certificate issued. The certificate did uot 
upon the face of it record any condition 
which it should have done if the condi- 
tion were made and therefore Art. 23 of 
the Articles of Association would apply. 
Khushi Nand took bis place as Chairman. 
According to the subsequent correspon- 
dence it appears that the Directors of the 
Kohat Local Board did not get on toge- 
ther with the result that on 13th Novem- 
ber 1926 Khushi Nand wrote to the 
Head Office of the Bank the following 
letter: 

I presume that Atma Ram has beeu ap 
pointed Local Director for my place, tberetore 
please remit my share amount by return post. 

On 26th November 1926 the Bank re- 


id and stated: 

Dco you aro yourself willing to sever you 
jorion with us, wo are therefore desired to 
rm you that your shares will be sold 
tly and their proceeds remitted to you. 

’hereafter the Bank made a call upon 

ashi Nand to pay an instalment due 

n his shares. This call was not pwd 
was any subseqnent call paid, 
h February 1927 Khushi Nand wrote 
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to the Head Office asking why his shares 
bad not been sold and claiming that be 
was entitled to Bs. 25 for each meeting 
of the Bank up to date when his shares 
would be sold. On 18th March 1927, 
Khusbi Nand sent to the Head Office the 
snm of Bs. 31 being the stamp duty pay* 
able 00 the transfer of bis shares. On 
23rd May 1928 Khushi Nand wrote a 
letter in which he wished to know what 
the state of his share account was, that 
is what dividend bad been paid by the 
Bank and credited to bis share account. 
He owed money for arrears of calls. By 
this letter he clearly recognised his posi* 
tion as a share-bolder at that date. On 
21st July 1928 the Bank served a notice 
on Khushi Nand to pay the balance due 
on his shares. On 11th August 1928 a 
lawyer wrote to the Bank on behalf of 
Khushi Nand. In this letter, it is sag. 
gested that the arrangement between the 
Bank and Khushi Nand was that the 
Bank should sell Khushi Nand s shares 
on bis ceasing to be Chairman of the 
Local Board, Nowhere is the position 
stated, as Khushi Nand now contends, that 

he was not in fact a share. holder of the 

Bank. On 23rd September 1929 the 
Bank did in fact sell 12 shares on behalf 
of Khushi Nand and the money was re. 
mitted to, and thankfully received by, 
Khushi Nand. Eventually the Bank 
closed its doors in 1931 and in June 1932 
notice was served upon Khushi Nand to 
pay Es. 3,380 odd as arrears doe on the 
shares. The shares eventually in 1933 
were forfeited by the Bank for faUure to 
pay the amount due on the shares The 
^sitioQ arising owing to the forfeiture 
hM bsen deal^t with iu oar indgment in 
Civil Original No. 38 of 1935. In that 

In ^ now contended 

on behalf of Khushi Nand that the shares 
were bought wnditionaUy and allotted 
Muditionally .that the conditions were 
never carried out and therefore his name 

ought to be struck off the share-holders’ 
register. 

In the fiwt place wears very doubtful 
as to whether there ever was a condition 
as IS suggested. It may well be that the 
person representing the Bank at Kohafc 
made the promise. But as there is no 
evidence that any suggestion was placed 
before the Head Office in fact, the issue 
of the certificate without the condition 
dorsed upon it is strong evidence that 


the Board knew nothing about the condi- 
tion. The certificate also was received 
by tbe share-holder without objection. 
Secondly, if the condition was made, it 
was complied with. Khushi Kaad was 
in fact after allotment made Chairman of 
the Local Board. It is quite true that 
he left the Board, but it is equally true 
that he left it willingly. He was not 
dismissed. The statement in tbe letter 
of 26th November 1926, in which the 
Bank records that Khushi Nand was 
himself willing to sever his connexion 
with tbe Bank, was never denied at that 
time by Khushi Nand. It is also clear 
that even if there had been a wrongfuli 
dismissal by the Bank, or a breach of 
contract on their part, the remedy would 
be by action for wrongful dismissal or 
damages. The condition having been car- 
ried out by appointing Khushi Nand 
Chairman the shares would remain, until 
transfer, the property of Khushi Nand. 
Even assuming that there was a breach 
of the condition or a breach of contract 
entitling Khushi Nand to have the regis- 
ter of share.holdeis rectified it is not 
^thin his power to have it done now; 
Khoshi Nand acquiesced in the position 
that he continued to remain a share, 
holder by authorising the Bank to sell! 
the shares in his behalf, by sending! 
money for tbe Government stamp dutw 

?Sof? OQ 23rd May' 

lyjb, about hts share account*' and by 

receiving the proceeds of the sale of 12 

shares on 23rd September 1929. He fur 

tber received dividends paid by the Bank 

and these dividends were credited with 

his knowledge to his share account 

One more point may be noticed and 

^at IS that even assuming that Khushi 

Nand was entitled to repudiate the con- 

tract to take shares, and have his name 

removed from the register of share- 

holders, the fact that he lay idle for 

seven years and took no steps whatever 

to have his name removed from the regis. 

Ill A oi bis now to have, 

this done. Where there is a right of' 

repudiation there must also be aotivj 

The oreditora of the company have an 
interest in the register. It is tbe un- 
called capital of tbe company which con 
etitutes part of theseonrity for the ere 
Jtors. Even if he had a right to have 

allowing his name to remain on the regi^ 
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ter, Khusbi Nand is nosv estopped from 
having it removed. We bold that the 
condition, if any, was one which was car- 
ried out by the Bank and therefore there 
was no right whatever to repudiate these 
shares; and that, if the contrary were 
held, Khusbi Nand by his actions has 
clearly waived any right he ever had to 
have bis name removed from the regis- 
ter of the members of this company. We 
therefore dismiss this objection. We 
allow Es. 100 costs. 

v.B,B./r.k. Objection dismissed. 


A. r R. 1936 Lahore 702 
Skemp, J, 

AVu’ Delhi Municipal Coinmiitee — 
Petitioner, 

V. 

Ram Bai — Opposite Party. 

Criminal Revn. No. 410 of 1936, Deci- 
ded on 7th May 1936, as reported by 
Addl. Dist. Magistrate, Delhi, D/- 28th 
February 1936. 

(a) Criminal P. C. (1898). S. 250 Proic* 
cution by Municipal Committae — Action not 
grottly careless or vindictive — Committee 
not called upon to show cause why order of 
compensation should not be passed ^ Com* 
pensation order held not proper. 

Where in a complaint bj a Municipal Com* 
mitteo against a resident an award of compen* 
satioD was made against such public body with* 
out giving it an opportunity of expiainiog why 
compensation should not be awarded and the 
action of the Committee was not grossly care* 
less or vindictive : 

Held : this was not a case where compensa* 
lion should have been awarded ; 

Beld further : that as the mandatory provi* 
sions of S. 250 were not complied with the 
order should be set aside. [P 70S C 1] 

\h) Punjab Municipal Act (3 of 1911). 
Ss. 195 and 3 (5) (a)— Repairing walls of shed 
and putting roof thereon is not beginning, 
erecting or re erecting, nor amounts to ma* 
terial alteration. 

Section 195 lays down penalties should a 
building be begun, re'erected or erected without 
sanction." Repairing the walls of a shed and 
putting thereon an iron corrugated roof prima 
facie does not come within the words "begun, 
erected or re*erected." The term erection implies 
causing to stand upright ; nor does it amount 
to material alteration within the meaning of 
S. 3 (6) (a). [P 702 C 2) 

Malik R. L. Anand II — for Peti- 
tioner. 

Order. — On 15bh March 1935, Mr. F. 
H. Cinder, Building Inspector of the 
Municipal Conamittee, New Delhi, re- 
ported with reference to a house belong- 
ing to Sbrimati Ram Bai ; 


Uoautborized structure. Corrugated iron 
roof OD wood rafters has been constructed as a 
room on the first tloor in the above premises 
This structure has been reconditioned. 

On 30th March 1935 a notice was 
issued in the name of the President of the 
Committee to Shrimati Ram Bai saying 
that it was reported that “you have con- 
structed a room on the first floor with 
corrugated iron roof and wood rafters.” 
On the back oi this notice Shrimati Ram 
Bai's husband Dr. Tulsi Ram wrote: 

This shed is standing for the last six years 
when the building was constructed. There is a 
sanction o( construction over this area. 

The Committee summoned Shrimati 
Ram Bai, and Mr. Cinder stated that 

A tin shed was fouDd with new corrugated 
iron sheet and a portion of brick near the ref* 
lers was repaired. The walls existed previouely. 

He proved his previous report. The 
trial Magistrate accepted Sbrimati Ram 
Bai’s contention that the tin shed existed 
for the last six years. He discharged her 
and further directed in view of the facts 
that the Municipal Committee should pay 
her ten rupees as compensation. The 
learned Additional District Magistrate 
has recommended that the order of com- 
pensation be set aside and that a further 
inquiry be ordered. The learned Addi- 
tional District Magistrate said : 

The Resident Magistrate in his order thinks 
only of the repairs of walls and ignores the 
material alteration of the shed by re-roofing it. 

The prosecution was under S. 195, 
Municipal Act, which lays down penal- 
ties “should a building be begun, erected 
or re-erected without sanction.” Repair- 
ing the walls of a shed and putting there- 
on an iron corrugated roof prima facie 
does not come within the words ‘begun, 
erected or re-erected.” The term “erec- 
tion” implies causing to stand upright. 
S. 3 (5) of the Act says “erect or re-ereot 
any building includes ” various things 
which in my opinion have no bearing. 
The learned counsel for the Municipal 
Committee relies on S. 3 (5) (a), “material 
alterations in any building.” It does not 
appear that repairing the walls of a shed 
and putting a new roof thereon amounts to 
material alterations. Therefore in my 
opinion Shrimati Ram Bai has not in- 
fringed S. 195 of the Act, and I decline to 
order further proceedings. It does appear 
that in this case the Building Inspector 
had not got clearly in his mind the re- 
QoisitoB of the section and that after Dt* 
Tulsi Ram’s reply the prosecution by the 
Committee was lodged carelessly and on 


1936 Md. Hayat Khan v. Jaspat Rai.Babu Ram (Addison, J.) Lahore 703 

He valued the suit for purposses of juris- 
diction at Rs. 12.000 but bo paid a Court- 
fee of Rs. lO on the ground that 
Art. 17 (3), Sch. 2. Court-fees Act. applied 
The trial Judge held that the case fell 
within S. 7 (ivj (c). Court.feos Act, and 
that he must pay Court-fees ad valorem 
12,000, the value he placed on the 
The plaintiff refused to make good 
the Court-fees and the plaint was accord- 

ingly rejected. Against this decision the 
plaintiff has appealed. 

It was brought out in the pleas that 
one Col. All .Mtaf Khan left two daughters. 
Mt. Umrao Begam defendant 2 and hit 
Fazal Begam. Abdul Majid defendant 3 is 
t^he husband of Mt. Umrao Begam and 
plaintiff Muhammad Hayat Khan is the 

of their father Mt. Umrao Begam and Mt. 
Fazal Begam referred their disputes as 
regards the whole estate to arbitration on 
8th November 1930 and an award was 
made on 13th November 1930 by which 
the bouse in suit was granted to Mt 
^®Sam. defendant 2. This award 
1 ^ of the Court on 21 s 6 

accepted by 

both parties. These facts were not made 
clear m the plaint but are not disputed It 
will thus appear that the plaintiff is not 
only trying to get rid of a mortgage Ct 

tlrt *3 clear 

that the suit falls within the ambit of 
( {»\J (c) Court-fees Act. In the oir 
^^«9«ibed it is necessary uoi 

be‘'r.‘.h‘‘e t' 

pra, for .bo .anoe>,a.i 

rrbicb bo valued Iho roHet ho 
case covered by S. 7 (iv) (c) 

See in thiq /> P^^^Poses of jurisdiction. 

willHil 
;;g|ss»rr- 

—135*1 Q* 40 q* Nataio, 1933 Lah 132 

Lah .«=.S, 1 tMs 


ao iDadequate grooed ; bot it waa not 
grossly careless or vindictive, and I hardly 
think it was a case for coaspensation* 
Anyhow compensation cannot be awarded 
in this case because, as the Additional 
District Magistrate has pointed cut, the 
Magistrate disregarded the mandatory 
provision of S. 250, Criminal P. C., and 
did not call on the Committee or its re- 
presentative to show cause why they 
should not pay compensation. The order 
directing the Committee to pay compen- 
eation is set aside, and the sum if paid is 
to be refnnded. 

V.B.B./R.K, Petition accepted. 


A. 1. B. 1936 Lahore 703 
Addison and Abdul Eashid, JJ. 

Mohammad Eayat ZA an— Plaintiff- 
Appellant. 

V, 

(Firm) Jaspat Rai.Babu Ram and 
o^Aer^— Defendants— Respondents, 

First Appeal No. 1645 of 1935, decided 
on 2nd March 1936, from order of Sub- 
Judge, First Class, Lyallpur, D/. 30th 
May 1935. 

Court-fee. Act (1870), S. 7 {ivHel_S.. 5 » 
or declaration that plaintiff ii owner of the 
hou.e in luit and for declaring mortgage 

. by defendant, ineffective 
against bim-Suit valued at certain amount 

p: ‘V:/?. "‘‘de^-r-^v) 

fo; iurrdPeS: 

heTaVh! declaration that 

cltrint^hn®' ‘be bouse in snit and for de- 
Glaring the mortgage-deed executed by the de- 

^Uohmad Amin Xba.-fofAppel^ 

Respondents. 

Addison. J. — The plaintiff instituted 

WM that he 

was the owner of the boose in suit, that 

2 and 3 had nothing to do with 

Ma«hiq^^1 mortgage deed dated 18th 
March 1981 eieouted by them was inef 

feotive against him, being null and void 
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in 9 La)i 366 (6) was not followed by one of 
the Judges who decided it in 13 Lab 391 
(3). In these circumstances we hold that 
the plaint was properly rejected and we 
dismiss this appeal with costs. 

D.l./r.k. Appeal dismissed. 

C. Bura Mai v. Tulsi Ram. 1927 Lah 890=107 
I C G09=9 Lah 366=29 P L R 27. 


A. I. R. 1936 Lahore 704 
Addison and Din Mohammad, JJ. 

Ganesh Das — Judgment. debtor — Ap- 
pellant. 

V. 

Hari Chand — Decree-botder and others 
— Judgment, debtors — Respondents. 

Letters Patent Appeal No. 110 of 1934, 
Decided on 26th Match 1935, from order 
of Dalip Singh, J., Lahore, D/. 19th July 
1934. 

Execution — Decree binding — Executing 
Court cannot go behind decree 

^Yhere a decree as i( stands is against all 
the defendants, it is capable of being executed 
against tbeir property whatever the nature of it 
or against the defendants personally an exs* 
cuting Court cannot go behind the decree. 

Where a decree was passed in a suit on a 
promissory note against all the defendants and 
one of the judgment-debtors, resisted its execu- 
tion on the ground that the suit having been 
basod on the allegation that the debt was due 
from a joint Hindu family, he could not be held 
personally liable: 

Held: his objection should be overruled as 
the executing Court could not go behind the 
decree: 1932 Bom 483, Bel. on; 1931 Bat 177, 
Dissented-, 19 Cal 159 {P C), Expl. (P 704 0 2] 

Badri Das and Suraj Krishan — for 
Appellant. 

Naival Kishore — for Respondent (De- 
cree.bolder). 

Din Mohammad, J. — This is a Letters 
Patent Appeal from the decision of Dalip 
Singh, J. Hari Chand instituted a suit 
against Sham Narain, Ganesh Das and 
Parkash Chandar for recovery of Rupees 
5,965.10.0 on the basis of a promissory 
note executed by Sham Narain alone in 
his favour. An ex parte decree was passed 
in favour of the plaintiff in the following 
terms: 

It is ordered and decreed that the suit has 
been decreed with costs ex parte and that the 
sum of Bb. 424- 12-0 be paid by the defendants to 
the plaintifl on account of the costs of this suit 
with interest on Bs. 5,000 at the rate of Rs. 6 
per cent per annum from 29th April 1932 to the 
date of realization. 

An appeal against this decree failed in 
the Chief Court, Oudb. Hari Chand sued 
out execution on this decree against one 
of the judgment-debtors only who resisted 


it on the ground that the suit having been 
based on the allegation that the debt was 
due from a Hindu joint family, he could 
not be held personally liable under the 
decree. The Senior Subordinate Judge in 
whose Court the execution was proceed, 
ing, overruled this objection and held that 
the decree was free from ambiguity aud 
that as an executing Court he could not 
go behind its terms. The judgment, 
debtor appealed to this Court and the ap. 
peal was beard by Dalip Singh, J. He 
agreed with the conclueion arrived at by 
the Senior Subordinate Judge and dis. 
missed the appeal with costs. From that 
decision this appeal has been filed. Coon, 
sel for the appellant contends on the 
authority in 10 Pat 305 (l), that the exe- 
cuting Court could go behind the terms of 
the decree to find out what interpretation 
should be placed on its wording. With 
all respect however to the learned Judges 
who decided that case, we are not dis. 
posed to endorse this opinion. That case 
was mainly based on 19 Cal 159 (2), but 
in our opinion the Privy Council judgment 
does not go so far. Their Lordships of the 
Privy Council wore dealing with a case 
under S. 13 (now S. 11), Civil P. C., and 
it was in that connexion that they re- 
marked as follows: 

When a decree simply dismisses a suit, it is 
necessary to look at the pleadings and judgment 
to see what were the points actually beard and 
decided. 

This in no way enunciates what 10 Fat 
305 (l) decides and can therefore be no 
authority for the proposition advanced 
therein. Eangnekar, J. has also dissented 
from that judgment in 1932 Bom 483 (3), 
and has held that where a decree as it 
stands is against all the defendants, it is 
capable of being executed against their 
property whatever the nature of it or 
against the defendants personally and ao 
executing Court cannot go behind the de- 
cree. We agree with these remarks and 
consider that this is the correct legal posi- 
tion. We have no hesitation therefore in 
affirming the decision of Dalip Singh, J.i 
and dismiss this appeal with costs. 


v.b.b./b.k. 


Appeal dismissed. 


lukhdeo Prasad v. Madbusudhan Praaad, 
1931 Pat 177=132 I C 871=12 P L T 75=W 

faajit Singh V Sarabjit Singh, (1892) 19 Oal 
159=18 I A 166=6 Sar 80 (P 0). 
lhankac Narayan v. Rikbandas, 1932 Boo 
483=189 I 0 205=34 Bom L B 941. 
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A. I. R. 1936 Lahore 709 

Agha Haidar, J. 

Sampuran Singh — Defendant — AppeU 


{ant. 


V. 


Devi Dayal — Plaintiff and another — 
Defendant — Bespondents. 

First Appeal No. 18 of 1936, Decided 
on 20fcb March 1936, from preliminary 
decree of Snb-Jadge, First Class, Kasur, 
D/- 8th October 1935. 

(a) Costs— Purchase of property subject to 
mortgage— Suit by mortgagee— Purchaser in 
possession of property putting off mortgagee 
and making profit out of delay in action— 
Purchaser should bear half costs of suit. 

Certain property was putcbased subject to a 
mortgage. Subsequently the mortgagee brought 
a suit OQ bis mortgage. The purchaser, who 
was ID possession of the property, had tried to 
put off the mortgagee and thus wanted to make 
as much money out of the delay as he could : 

Etldx that the purchaser should bear half 
the taied costs of the suit : 1981 2fod 272 ♦ 
1931 fian^ 181 and 1936 Lah 76, Dieting. 

fP 706 0 ll 

(b) Adjournmeat-Cotti-Pleader a.ked to 
admit genumeaeM of document i* entitled to 
consult client— Pleeder demanding short ad* 
jo^oment should notbe burdened with costs 

When a pleader Is asked to admit the 

docomeats there and 
then.ho IS entitled to consult his client ; and 
the Court, simply because the pleader wants a 
short adjournment to receive proper instrue- 
Cions, should not burden him with wets. 

fP 706 C X} 

S^aram Singh~hr Appellant, 

Gkulam Mohy.ud.Din Khan— tot Res- 
poDdents. 

Jadgment -This is a defendant’s ap- 
peal m which the question of costs only 

Sheikh Amm I^n mortgaged certain pro. 
party to Lala Devi Dial. The mort^^L 
money was Bs. 4.000 and the rate of 
interest 1 per cent, per mensem The 

recovered 
property. Sardar 
Samparan Singh, defendant.appellant. had 
a money decree against the mortgagor 
and put up for sale the property which 
was Mraady sabjeot to the mortgage of 
Lala Dc VI Dial and purchased it himself 
for Rb. 200. Thia property was distinctly 
pat to sale subject to the rights of the 
mortgagee. On 7th October 1934, Sardar 

obtained possession of 

purchased ao. 
cording to law. He succeeded, according 
to the evidence of the plaintiff, in lettiS 
o,at the property on a rent of Rs. 12 pw 

1986 L/89 & 90 


mensem. Correspondence followed bet. 
ween the parties, both of whom are plea- 
ders, and the defendant no doubt made 
the absurd demand that the plaintiff 
shonld pay him a snm ofEs. 1,000 to bay 
him out of his rights in the property, in 
satisfaction of his mortgage. This offer 
the plaintiff naturally declined to accept. 

The present suit was brought and it 
mast be said that the defendant did not 
offer any serious resistance to the suit 
beyond pleading that the plaintiff should 
not be allowed future interest as the rate 
of interest nnder the mortgage was already 
a heavy one. He did nob contest either 
explicitly or by implication the rate of 
interest stipulated in the mortgage. 
There was also some evidence led about 
the negotiations which had been going on 
between the parties and which the Court 
below has not accepted. The Court has, 
however, while decreeing the plaintiff's 
suit against the property and exonerating 
defendant 1 from liability under the 
mortgage, awarded costs against him 
in case the property is not sufficient to 
satisfy the whole decretal amount with 
costs. 

The Coart below has relied upon two 
cases, namely. 1931 Mad 272 (l) and 1931 
Rang 181 (2). In 1931 Mad 272 (1) the 
learned Judges were of opinion that the 
defendant had been raising frivolons and 
vexations pleas. This cannot be said to 
have been done in the present case. The 
facts of the Rangoon case are quite differ, 
ent and are distinguishable from those of 
the present case and do not require any 
detailed reference. The fact, however 
remains that defendant 1 after taking 
possession of the property proceeded to 
receive a very handsome retnrn on his 
small outlay and when the plaintiff de- 
manded the amount, he put first him off 
and then made the offer that the plain- 
tiff should pay him a sum of Rs. 1,000. 

Mr. Ghulam Mohy.ud.Din for the res- 

i? 193fi reported 

in 1936 Lah 76 (3). In that case the 

learned Judges were naturally impressed 

by the fact that the defendant had ua. 

iawfuUy dispossessed the plaintiff from 

the property. The facts of this case are, 

Ayy»t. 

1931 Mad 272=131 I 0 151. ” ’ 

Firm v. P. B. P. L. 

S. OheMyar Pltm. 1931 Rang 181=188 I O 

3. Plata Mai v. Sham Das, 193G Lah 76. 
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SuBA Singh v. Hadatat {Bbide, J.) 


however, different. As already stated, 
^defendant 1 wanted to make as mncb 
money out of the delay as he could. On 
the other hand the plaintiff had no justi- 
diction in delaying his action. Under all 
the circumstances of the case I think the 
Court below would have exercised its pro- 
per jurisdiction in allowing half the taxed 
costs against defendant 1. 

There is a minor point raised bySardar 
Sewaram Singh, the learned counsel for 
the appellant. He says that on a certain 
date the pleader for the defendant, appel. 
lant was asked by the Court if he was 
prepared to admit certain documents 
which were alleged to have been written 
by his client. The pleader stated 
that he could not answer this question 
without consulting bis client. On this, 
the Court adjourned the case on payment 
of Bs. 30 as costs. In my opinion, when 
a pleader is asked to admit the genuine, 
ness of certain documents there and then, 
be is entitled to consult his client and 
the Court, simply because the pleader 
wants a short adjournment to receive pro- 
per instructions, should not burden him 
with costs. I, therefore, set aside the 
order of the Court below as regards this 
item of Bs. 30. As the parties have sue. 
ceeded and failed in this Court fairly 
equally they shall bear their own costs. 

V.B.B./r.K. Appeal partly allowed. 


A. I. R. 1936 Lahore 706 

Bhide, J. 

Suha iSinpfe— Defendant — Appellant. 

V. 

fiadayaf— Plaintiff and of/iers— Defen- 
dants — Respondents. 

Second Appeal No. 2092 of 1935, De- 
cided on 19tb February 1936, from decree 
of Dist. Judge, Gurdaspur, D/. 26th July 
1935. 

Punjab Tenancy Act (16 of 1887), S. 60 — 
Transfer of occupancy right* without con* 
■ent of landlords— Decree obtained by one 
landlord, setting acide tranafer enurea for 
benefit of all landlord* — Waiver of decree- 
holder landlord to execute decree doe* not 
affect others— It enure* to tenant’* benefit — 
He can get decree only on refunding con- 
sideration received from transferee. 

A decree obtained by one of the landlords, 
setting aside under S. 60 an alienation (mort- 
gage) by an occupancy tenant of his rights, 
without the conseut of the landlords enures 
for the benefit of all the landlords, and even if 
the decree-holder landlord waives the right to 
execute the decree such waiver does not afiect 


the other landlords. The decree also enurea 
for the benefit of the occupancy tenant and 
he is eutilled to recover possession oi the 
occupancy land for the transferee. The occu- 
pancy tenant is, however entitled to a decree 
only on condition of his relunding the conside- 
ration received by him. The transferee can 
claim the refund in the suit by the occupancy 
tenant for the recovery of bis land and it is not 
necessary for him to bring a separate suit for 
refund of the consideration, which he is other- 
wise entitled to bring: 1927 Lah 871; 193t Lah 
853; 1929 Nag 241 and 1926 Lah 170, Kel. on. 

(P 706 0 2;P 707 0 lJ 

Mukand Lai Puri — for Appellant. 

H. S. Khorana — for Eespoudent 
(Plaintiff). 

Judgment, — The material facts of the 
case giving rise to this second appeal may 
be briefly stated as follows: The plaintiff, 
who is an occupancy tenant under S. 6, 
Punjab Tenancy Act, mortgaged bis ocen- 
pancy rights in favour of defendant 1 
without the consent of the landlords. 
Sant Singh, one of the landlords, sued to 
have the alienation set aside under S. 60, 
Punjab Tenancy Act, and obtained a 
decree. The landlords however took no 
steps to recover possession of the land 
from the mortgagee. On 10th February 
1931 the present suit was instituted by 
the plaintiff for recovery of the land from 
the mortgagee. The mortgagee pleaded 
that the contract of mortgage was binding 
on the plaintiff and that in any case be 
was not entitled to recover without re- 
funding the mortgage money of which be 
bad received beneflt. The Courts below 
have granted the plaintiff a decree for 
possession without any payment to the 
mortgagee, holding that the decree ob- 
tained by Sant Singh rendered the mort- 
gage altogether void and that it was not 
binding even on the plaintiff. 

The learned counsel for the defendant 
mortgagee who has come up in second- 
appeal urged that the landlords had' 
waived their right in the decree and 
therefore the decree was no longer of any 
avail to the plaintiff. As regards this point 
there was apparently no issue framed by 
the trial Court but the allegation of thn 
appellant in this respect, even if it 
accepted, will not help him, for all that is 
urged by him is that Sant Singh accepted 
Bs. 100 from him and did not execute the 
decree. The decree, however, was for the 
benefit of all the landlords, and even il 
Sant Singh waived his right to execute 
the decree the waiver could not affect 
the other landlords. Moreover it has beem 
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Lal Singh v. Emperor (Dalip Singh, J.) 

Eul^ Bench decision of _the mefe of Ks. 835 to the appellant. The 
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held in a £1111 i3onvu uocfsioo oi &ao 
Punjab Gbiaf Court reported in 17 P E 
1892 (l), which was followed in 1927 Lah 
871 (2), that a decree of this kind enures 
for the benefit of the occupancy tenant 
also and that he is entitled to recover 
possession. It seems to me, therefore, 
clear that the plaintiff was entitled to 
obtain possession of the oconpancy land 
on the basis of the decree obtained by 
|Sant Singh. 

The only other point which requires 
consideration is whether the appellant 
was entitled to claina refund of the mort> 
gage money in the present suit. It has 
been held by a Full Bench of this Court 
recently in 1934 Lah 853 (3) that when 
an occupancy tenant has alienated the 
occupancy tenancy without the consent 
of the landlord and the landlord obtains a 
decree setting aside the alienation nnder 
S. 60. Punjab Tenancy Act, the mort- 
gagee is entitled to sue the mortgagor for 
refund of the mortgage money. The 
learned counsel for the respondent con- 
tended that although the mortgagee was 
entitled to a refund, he could not claim 
the same in the present suit. This con 
tention, however, appears to be opposed 
to the view taken by the Court of the 
T yommisaioner of Nagpur in 116 

I 0 497 {4J which appears to be a case of 
a similar kind. The facts in 7 Lah 35 f5) 
also were of a similar character. In that 
case a Mahomedan minor sued for posses- 
sion of certain property mortgaged by his 
mother on the ground that the transao- 
tiOQ was Toid. 

The plaintiff’s contention was upheld 
and he was given a decree but only on 

amount 

plaintiff, who himself entered into the 
mortgage transaction, should not on the 
wme principle be required to refund the 

tbe appellant in the 

oiroumstances of this case. I accordingly 
accept the appeal and RJ 

plaintiff will be entitled to recorer pos! 
S M,.oo of the land in .uU oniro„ p„ 


amount due. it may be noted, was not 
disputed before me. In view of all the 
circumstances I leave the parties to bear 
their costs in this Court. 

R.m./r.k. Appeal allowed. 


=5™ iS'pie'- 8” 

v. Jamnun, I 934 Lah 8 S 3 — iki 
4 S.?. ^^16 751=36 P L R 2M (P *8)" “ 

' 1929 Nag 241=116 I 0 

*■ =94 1926 Lah 170 

-94 1 0 36=7 £ah 86*27 P L R 210. 
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Dalip Singh, J. 

Lai 5*ng/(— Convict— Appellant. 

V. 

Emperor— Opposite Party. 

Criminal Appeal No. 1262 of 1935. De- 
cided on 27th March 1936. from order of 
Magi^rate. First Class, Jallonder. D/- 
31et October 1935. 

_(•) Cflmin.l P. c. (1898). S,. 164 and 364 
Oral confei.ioni— Magi.trates lellinE ac- 

same in meaiot — 

under S». 164 and 364 not ebserved— Such 
c<»nfe...on. are of liltle evidentiary value 
Where oral confessions are made before Macis- 
trates some of whom have no power to rtSd a 

51*8Wtrates all state that 
they told the accused (hat they were Maflla- 
trates but omit to record the same in meJfol 

11*164*^7 laid down in 

bs. 164 and 864, Criminal P. 0., being not oh- 

served, sneh confessions are of little eSdentiaty 

fKi w -J . tP708 0 2] 

(b) Evidence Act (1872). S. 114 -Police 
••ked to remember eerijiip\ 
refusing to refresh memory — Adverse in* 
ference can be drawn. **'* 

Officer is asked to remember 
the date of an arrest and he refuses to relTesh 
his memory, on adverse inference may bedrawn 
against him by the Court. (P 703 0 2] 

Jhanda Singh— ht Appellant 
the 

Paraona wereohal. 
lan^ by the police before the learned 

as. 395/397. 1. P. 0. One Nikkn was said 
to be absconding and proceedings were 

and absence. Toti 

ini ^ w aoqaitted. Five 

Singh, Sher 

Singh, son of Gurmukh Singh, Lai Singh 
Bhn?i son of 

Bhola Singh, and Sadhn Ram, son of Hun. 
ahi, were convicted by the learned trial 
Oourt nnder Ss. 395/897, I. p. o.. a^a 

SDnm“°f^ to seven years’ rigorous impri- 
sonmei^ each. Four of these have appealed. 
Banta Singh, son of Bhola Sinch Hm nnf 
appealed. Throe of the appellants have 

sSfai^^ through jail. Sardar Jhanda 
Smgh has appeared for Lai Sinsh ThJ 

Btory for the prosecution is that Ttaiv t 
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Singh, acquitted accused, and Sobau 
Singh complainant were at enmity with 
each other because of debts due by Bala 
Singh to Sohan Singh. On the evening of 
14th March Sohan Singh was sitting with 
his wife Mt. Bishen Eaur when six per- 
sons entered. Three were armed with 
kirpans, one with a takwa, the 5th had 
a dang and the 6th had a gun. They 
assaulted and robbed Sohan Singh and 
his wife Mt. Bishen Eaur of cash and 
ornaments, etc., and used the gun to keep 
off any help from the villagers. Sohan 
Singh, received, a grievous wound with a 
sharp.edged weapon and bad two other 
injuries. Bishen Eaur, his wife, had 
three simple injuries. On 28th March 
the investigating Inspector is supposed to 
have got a clue from Bala Singh, accused. 
Banta Singh, appellant, was arrested by a 
Snb-Inspector of Ferozepore District in 
connexion with another robbery. He gave 
some information as a result of which the 
various persons cballaned were arrested. 
Identi&cation parades were held at Moga 
on 5th April when various persons identi. 
ffed Sher Singh and Banta Singh, appel. 
lants. Another identiffcation parade was 
held on 14th April and Lai Singh was 
identiffed. Another identiffcation parade 
was held on 12tb May at Faridkot in 
which Sadhu Bam and Banta Singh, son 
of Bhola Singh (not appealing), were also 
identiffed. 

There can be no doubt about the fac. 
turn of the dacoity or that Sohan Singh 
was injured, which is amply proved by his 
own statement and that of other witnesses 
and corroborated, if necessary, by the 
medical evidence. The only question is 
whether the appellants are proved to 
have taken part in the dacoity. (His 
Lordship dealt with the appeals of Sher 
Singh, Banta and Sadhu Bam and pro- 
ceeded with the appeal of Lai Singh.) Lai 
Singh is identiffed by Sohan Singh, Mt. 
Bishen Eaur, Puran and Nabbn. He is 
also supposed to have made an oral con- 
fession before Chaudhri Battan Singh. 
Magistrate, First Glass, Jullunder. He has 
produced certain alibi witnesses who have 
been rejected by the trial Court for rea- 
sons which do not seem convincing to me. 
The witnesses are respectable. They actu> 
ally aided the police in arresting Sher 
Singh, accused in this case, and the reason 
for remembering the date is that 1st Chet 
is a Sangrand date and hence the witnes- 
ses might well remember that date, 


though they do not remember other dates 

of later months. Lai Singh appears to 
have been arrested originally on informs, 
tion supplied by Sher Singh. As already 
stated, the relatives of Lai Singh had 
taken a prominent part in having Sher 
Singh arrested and Sher Singh might well 
have attempted to implicate Lai Singh in 
return. I am not altogether satisfied with 
the identification evidence. Nabbu and 
Puran are obviously unreliable and Sohan 
Singh and Mt. Bishen Eaur, though more 
reliable, are not altogether free from 
doubt. 

As regards the oral confession before 
the Magistrate, I do not think it is at all 
fair to avoid the precautions laid down in 
Ss. 164 and 364, Criminal P. C., and en- 
deavour to prove oral confessions made to 
Magistrates some of whom had no power to 
record a confession at all. It may be legal^ 
— a matter which is somewhat doubtful— 
but I do not propose to attach any weight 
to confessions so obtained. These Magis. 
trates all state that they told the accused 
that they were Magistrates. CuriooBly: 
enoogh all forgot to record this fact in. 
the memos prepared by them. The As-j 
sistant Sub-Inspector (P. W. 35) stated 
in Court, when asked, that be did not re- 
member the date of Lai Singh's arrest 
and refused to refresh bis memory from 
the ziminsi. An adverse inference can be 
drawn against him from this refusal and 
as I have no means therefore of ascertain- 
ing how long after his arrest the identifi- 
cation parade was held, the whole of the^ 
identification of Lai Singh is rendered ex-j 
tremely dubious. I have once before had 
occasion to note that the trial Cowt 
should as a rule try to induce the police 
witnesses to refresh their memory on a 
matter of this kind, bub if he finally r^i 
fuses to do so, an adverse inference wm, 
be drawn against him by this Court. I| 
therefore give the benefit of doubt to Lw 
Singh, and accepting his appeal I acquit 

him. , 

D.S./r.K. Appeal aeceptea. 
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Jai Lad, J. , 

Nur Mohammad and of/iers— PlamtiMS 
Appellants. 

V. 

4mir— Defendant— Respondent. 

Second Appeal No. 1508 ‘ 

5 on 18th December 1935. 

Dist. Judge, Lyallpur, D/- 4.5.1930- 
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Parti iioxa— \.»uuj|/romjse pencitxiK |/rQcaisi*iJ 
^Application reciting terms of comprom 
made to Revenue Officer for giving effect 
them does not require registration. 

Where pending partition proceedings the 
parties applied to the Revenue Officer reciting 
terms of a certain compromise and requested 
him to give effect to those terms : 

Held: either it was an application to efiect a 
partition, or it was a recital of partition, which 
had already been effected by the parties. The 
document itself was not an instrument of parti* 
tioD. An instrument of partition would have 
followed the order passed by the Revenue 
Officer, directing partition according to the 
terms contained in the application. The ap* 
plication therefore made by the parties did not 
require registration : 1928 Ail 438; 1921 All 248* 
1926 All 103 and 1931 Oudh 296, Rc/.; 1926 Lah 
686, J)islinff. (p 7ia C 1] 

(b) Second Appeal — Matter within dis- 
cretion of lower appellate Court not to be 
raised in second appeal. 

A matter which is entirely in the didcretion 
of lower appellate Court cannot be raised in 
second appeal. [p 709 Q 2 ] 

Khalifa Shuja-ud-Din for M. A. 
Majid— hr Appellants. 

S. C. Manohanda — for Respondent. 

Jud|ineiit.“”The parties to this appeal 
being joint owners of land, one of them 
made an application to the revenue antbo. 
nties under the provisions of the Land 
Revenue Act for partition of the joint 
land. When the proceedings before the 
Revenue Officer for the partition of the 
land were pending, the parties entered 
into a compromise whereby the joint pro- 
perty was divided in a certain manner 
An apphoation was made to the Revenue 
Officer embodying the terms on which 
the partition had been effected by the 
patties and requesting him to give effect 
to the same. This application was signed 
by the parties concerned. The Revenue 
Officer after recording the statements of 
the parties directed that mutation should 
be entered in the revenue records in ao- 
cordance with the compromise effected 
by the parties. One of the terms of the 
compromise was that in order to equalize 
the shares of the parties one of them bad 
*0 pay some cash to the other party. 

appeal has arisen was instituted to re. 

the money so payable and 
also for an injunction. The learned Dis- 

whfn/?h®®f application in 

which the terms of the compromise were 

recited and which was p^eLnted to the 

Revenue Officer requited registration, and 

not being registered was inadmissible in 


evidence. He however remanded the case 
to the trial Court to ascertain the terms 
of the compromise independently of the 
petition made to the Revenue Officer. 
The suit was ultimately dismissed by the 
trial Judge and an appeal was preferred 
again to the District Judge. In the mean- 
time another District Judge bad suc- 
ceeded the District Judge who had re- 
manded the case and be was of opinion 
that the document did not require regis- 
tration, but that he could not go behind 
the order of his predecessor who had held 
that the doenment did require registra- 
tion. He was further of opinion that on 
the conclusion that the document re- 
quired registration, no evidence could be 
given as to the terms of the partition and 
consequently he agreed with the trial 
Judge in dismissing the suit. This is an 
appeal against the decree of the District 
Judge and it is contended that the 
learned Judge was competent to go be- 
hind the finding of his predecessor after 
he had clearly expressed the opinion 
that the document did not require re- 
gistration. This hoBvever was a matter 
eritirely at the discretion of the learned 
district Judge and cannot be raised on 
second appeal. The question therefore is 
whether the document required registra- 
tion Or not. 

Dr. Shuja-nd-Din for the appellants 
has relied upon a number of oases in 
which it has been held that petitions 
made to Revenue Officers reciting either 
family arrangements as to the enjoyment 
of joint property by partition or the 
faofc 01 parbitioQ effected by joint owners, 
praying the Revenne Officer to give effect 
to the same in mutation proceedings, do 
nob regniro regidtration as they merely 
amount to information to the revenue 

“ completed transaction. 

^ ^ to 1926 All 103 

(3) and 132 I 0 537 (4) were the principal 
au^thonties cited by the learned Counsel. 

bis contention. But the 
learned Counsel for the respondent relies 
npon 1926 Lab 686 (5), in which a Divi- 
sion Bench of th is Court held that an 

Sahai, 1923 All 438=71 1 0 

019 . 

®*“K**- 1021 All 248= 

68 ID 7Sa=43 All 1=18 A L J 877. 

4 1926 All 103=89 I 0 849. 

one , Manorath, 1981 Oudh 

K ^ ° 687=8 OWN 764. 

‘^J“®QMnhammad v. Jaggo. 1926 Lah 686 
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application evidencing a transaction of 
transfer of immoveable proverty pre- 
sented to a revenue Court does not cease 
to be an instrument of that nature merely 
because it is written out in the form of 
an application. In that case the dispute 
was between the widow and the collate- 
rals of a deceased proprietor. Mutation 
had been effected in favour of the widow, 
and the collaterals had preferred an appeal 
to the Collector and there was a compro- 
mise of the dispute, and an application 
was presented to the Collector which 
recited that a major portion of the land 
bad been given to the collaterals and a 
smaller portion thereof to the widow. In 
my opinion that case is distinguishable 
from the present case, because in that 
case each party claimed to the exclusion 
of the other and both of them could not 
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manded the case is erroneous and the 
view of his successor is correct, 

I accept this appeal, set aside the 
order of the District Judge and send the 
case back to him with direction to decide 
the appeal on the merits on the assump. 
tion that the document in question did 
not require registration. The court-fee 
on the memorandum of appeal shall be 
refunded to the appellants: other costs 
will abide the result, 

v.b.B./r.k, Appeal accepted. 
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Tek Chand, J. 

Mehr Singh and others — Plaintiffs — 
Appellants. 

V. 

Sohan Smgk and olAcrs— Defendants— 


inherit the property jointly. Therefore 
the application contained an arrangement 
whereby one party relinquished his or 
her right in the property in favour of the 
other. 

Much depends upon the nature of the 
transaction in respect of which an ap- 
plication has been made to the Court and 
also on the terms of the application. In 
the present case, as I have already 
stated, there was an application pending 
in the revenue Courts for effecting parti, 
tion of the joint property and the 
Revenue Officer was competent to make a 
partition of the property either with the 
consent of the parties or without their 
consent. The mode of partition was enti- 
rely in the bands of the Revenue Officer, 
and if be bad passed a final order effect- 
ing partition, an instrument of partition 
could have been executed which admit, 
tedly did nob require registration, nnder 
S. 17 (2) (viii), Registration Act. In the 
present case therefore the parties merely 
applied to the Revenue Officer requesting 
that the partition may be effected in a 
certain manner. Either it was an appli. 
cation to effect a partition or it was a 
recital of partition which had already 
been effected by the parties. The docu- 
ment itself was not an instrument of 
partition. An instrument of partition 
would have followed the order passed by 
the Revenue Officer directing partition 
according to the terms contained in the 
application. Therefore in my opinion, in 
this case the application made by the 
parties did not require registration and 
the view of the District Judge who re. 


Respondents. 

Second Appeal No 616 of 1930, Deci. 
ded on 28tb April 1936, from decree of 
Dist. Judge, Amritsar, D/. 3rd January 
1930. 

(a) Practice— Death of parties — Number of 
parties very large— Death of fome of them— 
Appeal pending long and no negligence io 
applying for substitution of legal represents* 
lives — Delay in bringing on record legal 
rspresentatives of deceased held should be 
excused. 

An appeal bad abated, as the application to 
bring on record the represerttatives of the de* 
ceased respoDdents bad been made beyond time: 
The numlMr of parties to the case was very 
large .and the appeal had remained pending for 
a long time. There was no negligence in making 
applications for substitution of legal represents' 
tives: 

Held: that in the peculiar ciroumstaoces of 
the case the delay in making the application 
should bo condoned and the abatement set 
asido. CP Til 0 1) 

(b) Punjab Tenancy Act (16 of 1887)i S. 77 
— Suit for declaration that petitioners were 
in possession of certain land as co*sharersin 
village and not as tenantS'^Suit is cognizsbie 
by Civil Court and not barred by S. 77— Dis- 
missal of suit in revenue Court contesting 
notice of ejectment does not operate as res 
judicata. 

Ths petitioners brought a suit for a declara- 
tion that they were in possession of certain 
portion of land, in their capacity as co-sharers 
in the village, and not as tenants and therefore 
not liable for ejectment until partition: 

Beld: such suit was not barred under any 
Clause of S. 77 or any other provision of law. 
The suit was clearly cognizable by a 7 ®®^* 
And the dismissal of a suit by plamtifi in tbe 
Revenue Court contesting a notice of jjf 
does not operate as res judicata : 1927 Lahi 
(F Disting. ^ t? 7X1 iJ 

V. N. Sethi— iot Appellants. 

Harnam Singh— for Respondents. 
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Jad^meDt. — A preliminary objection is 
taken that this appeal has abated as ap. 
plications to bring on record the legal re- 
presentatives of four respondents, namely 
Gebaa Singh, Chanchal Singh, Hazora 
Singh and Lachhman Singh, were not 
made within 90 days of their detah as 
provided by law. It appears that Gehna 
Singh died on 27th December 1932 and 
the application for substitution of his re- 
presentatives was made on 14th March 
1933; Chanchal Singh, Hazara Singh and 
Lacbhmao Singh died in February 1932, 
January 1932 and August 1931 respeo- 
tively, while a joint application for sub* 
stitution of their legal irepresentatives 
was made on 15th June 1932. These ap, 
plications were granted snbject to just 
exceptions by a learned Judge In Cham, 
bers. Mr. Harnam Singh now objects that 
no sufficient cause has been shown for not 
making the applications within time, or 
for setting aside the abatement. It will, 
however, be seen that the number of par- 
ties in this case is very large and the ap- 
peal has remained pending for a long time. 
The appellants cannot be said to have 
been negligent in making applications for 
substitution of legal representatives. I 
think, therefore, that in the peculiar cir- 
oamstances of the case, the delay in mak- 
ing the application should be condoned 
and the abatement set aside. The appeal 
must, therefore, be decided on the merits. 

The admitted facts are that the land 
in dispute is a part of the sbamilat of 
taraf Ghelan, mauza Qandiwind, Tehail 
Taran, District Amritsar. It was orlgi- 
Daily in posaesgion of one Gnranditta. 
^metime in 1912.13 Guranditta aban- 
doned his possession of the land, which re- 
verted to the proprietary body. The 
plaintiffs managed to get possession of the 
land. Their allegation is that they en- 
tered into possession as co-eharers in the 

ehamilat and that their possession cannot 
be disturbed until partition. In 1916, 
however, mutation of this land was sane, 
tioned in favour of "Guru Granth Sahib” 
purporting to be at the instance of the 
proprietary body. As to whether this was 
dona with the consent of all the proprie. 
tors or of some of them only, is a matter 
on which the parties are at issne and as 
no decision has been given thereon I shall 
aay nothing about it hero. 

u defendants acting on be. 

half of Gnm Granth Sahib” got a notice 
•or ejectment issued to the plaintiffs. The 


plaintiffs brought a suit In the Bevenua 
Court to contest this notice. This suit 
was, however, dismissed by the Assistant 
Collector on 13th July 1928. 

On 4th January 1929, the plaintiffs 
brought a suit in the Civil Court for a de. 
olarabioQ that they were in possession of 
this portion of the sbamilat land in their 
capacity as co-sharers in the village, and 
not as tenants of "Guru Granth Sahib” 
and, therefore, they were not liable to 
ejectment until partition. The defendants, 
who are the other proprietors in the 
village resisted the suit on numerous 
grounds, one of which was that it was not 
cognizable by a Civil Court. The trial 
Judge overruled the plea as to jorisdio- 
tion and. finding for the plaintiffs on the 
merits, passed a decree in their favour 
granting them the declaration asked for. 

The defendants appealed to the Dis. 
trict Judge, who held that the suit was 
not cognizable by the Civil Court, and 
that the decision of the Bevenne Court 
that the plaintiffs were liable to eject- 
ment was res judicata. Accordingly he ac- 
cepted the appeal, without going into the 
merits and dismissed the plaintiffs' suit 
with costs throughout. 

The plaintiffs have come in second ap. 
peal, and the only question for decision 
is whether the suit as framed was cogni. 
zabie by a Civil Court. There is little 
doubt that on the plaint as framed, the 
suit is clearly cognizable by a Civil Conrfc. 
The plaintiffs do not admit that they are 
tenants under the proprietary body or 
Guru Granth Sahib", but they claim to 
be in possession of this portion of the 
sbamilat in their capacity as co-sharets< 
in the village. Such a suit is not barred 
underany clause of S. 77, Punjab Tenancy 
Act, or any other provision of law. In 
support of his conclusion, the learned 
District Judge has relied on a Full Bench 
decision of this Court reported in 9 Lab 
38 (1). The learned Judge appears, how- 
have wholly misunderstood that 
decision. In that case both parties had 
admitted that the plaintiffs were the 
tenants and the defendants were the 
landlords. The sole point in dispute 
was as to the status of the tenants 
I. e. whether they were occupancy 
tenants, as alleged by them, or tenants. 
at-will, as claimed by the defendants. 

1. Oheta T. Baija, 1927 Lah 462=105 I 0 607=i 

9 Lah 88 (F B), 
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Such a suit is obviously cognizable by a 
Eevenue Court only. The further question 
raised before the Full Bench, was as to 
whether after dispossession of the tenant 
fiOQi the tenancy under a notice issued 
under S. 43, and dismissal of a suit 
brought by him in the Revenue Court 
under S. 45, the tenant could again bring 
a suit in the Civil Court to have it de. 
dared that be was an occupancy tenant. 
Obviously the facts of the present case 
are entirely different. Here the plain- 
tiffs have never admitted their status as 
tenants. In fact this is one of the main 
questions to be decided in the suit. Mr. 
Harnam Singh who appears for the de- 
fendants-respondents has frankly admit- 
ted that be is unable to support the de- 
cision of the learned District Judge on 
the question of jurisdiction. 

This being so, and the suit being 
clearly cognizable by a Civil Court, the 
decision of the Revenue Court cannot 
possibly operate as res judicata. 

For these reasons I accept the appeal, 
set aside the judgment and decree of the 
learned District Judge and remand the 
case to him under 0. 41, R. 23, Civil 
P. C., for decision of the remaining points 
raised in the appeal before him. Court- 
fee on this appeal will be refunded; other 
costs will be costs in the cause. 

v.B.B./e.K. Appeal accepted. 
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Jai Lal, J. 

Ma7iohar Lal and others — Appellants. 

V. 

Bup Lal and others — Respondents. 

Misc. First Appeal No. 1410 of I935i 
Decided on l7th December 1935, from 
order of Dist. Judge, Gujranwala, £>/- 1st 
July 1935. 

m Civil P. C. (1908), S. 141 and O. 9. R. 9 
~0. 9, R. 9 applies to probate proceedings— 
Application for probate dismissed for default 
— Application to set aside dismissal dismis* 
sed — Appeal it competent. 

Having regard to tbe phraseology of S. 299, 
Succession Act, read with S. 295 and also S. 141 
Civil P.O., it is clear that 0. 9, R. 9, does apply 
to probate proceedings. Hence an appeal is 
competent from an order dismissing an appltca- 
lion to set aside an order of dismissal in default 
of an application for probate: 14 C TF ^ 924 
and 1926 Cal 1057, Dissent.; 1919 If ad 112; 17 
All 106 and 1927 Cal 584, Bel on. [P 713 0 2] 


V. Rdp Lal (Jai Lal, J.) 193g 

Shamair Chand — for Appellants. 

Mela Bam, Mehr Chand Mahajan 
Brij Nandan Singh and Fakir Vllah— 
for Respondents. 


Judgment.— An application was made 
to the District Judge of Gujranwala for 
grant of probate of a will. The applU 
cants were three minors who were re. 
presented by their next friend, Dina 
Natb. On tbe date of the hearing of the 
application most of tbq respondents ap- 
peared; some of them, however, bad not 
been served. Out of the applicants only 
one, Chaman Lal, minor was present their 
next friend and their counsel both being 
absent. The District Judge dismissed 
the application in default. In his order 
it is stated that Chaman Lal, minor, was 
present: it is, however, contended that as 
a fact Manohar Lal, minor, was present. 
This, however, is immaterial for tbe pur- 
poses of the present appeal. An applica- 
tion was made on behalf of the minors to 
set aside the dismissal of the application 
in default, but it was dismissed on tbe, 
groond that no reasonable excuse bad 
been shown for the absence of the guar- 
dian and the counsel of the applicants. 
On the merits, in my opinion, the order 
of tbe learned District Judge cannot be 
sustained. One of the applicants was 
present, though he was a minor, and it 
was alleged that the guardian was ill and 
the counsel also was unavoidably absent 
because be bad to attend a cremation. 


An objection, however, has been taken 
on behalf of tbe respondents that no 
appeal lies from an order refusing to set 
aside a dismissal iu default of an applica- 
tion for grant of probate. It is in fact 
contended that the provisions of 0. 9, 
E. 9, Civil P. C., do not apply in probate 
proceedings and that tbe only remedy of 
the applicant in such oases is to make a 
fresh application for grant of probate and 
that such an application is not barred by 
the provisions of 0. 9, R. 9. It is not 
necessary for me to decide whether under 
the circumstances a fresh application for 
probate lies for that question is not in- 
volved in this case. The question, how- 
ever, whether an appeal lies to this Court 
from an order refusing to set aside a dis- 
missal of the application in default, 
some difficulty. It was held in 14 C 
N 924 (1), whi ch was followed m 

1. Bamani Debl v. Kumud Bandu. (1910) 1* 
OWN 924=7 I 0 126=12 0 L J 185. 
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Cal 1057 (2), that O. 9, S. 9, Civil P. G., 
does not apply to probate proceediogs. 
The contrary view, however, was ex- 
pressed in 1919 Mad 112 (3), where it 
was held that the rule does apply to pro- 
bate proceedings. Under S. 141, Civil 
P. C., the provisions o( the Coda are made 
applicable to all proceedings of a civil 
nature pending before the Courts and 
consequently 0. 9, E. 9, appears to be 
applicable because the proceedings rela- 
ting to grant of probate are proceedings 
of a civil nature pending before a Court. 
Under S. 295, Succession Act, the pro- 
ceedings relating to grant of probate have 
to take the form of a civil suit in which 
the applicant is the plaintiff and the 
opponent is the defendant. S. 299 of the 
Act provides that an appeal shall lie to 
the High Court from all orders passed by 
the District Judge in connexion with pro- 
ceedings pending before him for grant of 
probate. Therefore, sofar as the statutory 
provisions of the Indian Succession Act 
read with the Civil Procedure Code are 
concerned there does not appear to be any 
prohibition to an appeal from an order 
refusing to set aside the dismissal of an 
application in default. In fact I should 
say that 8. 299 seems to permit an appeal 
from such an order. S. 141, Civil P. 0., 
has been made applicable to probate pro- 
ceedings in 17 All 106 (4) and also in 54 
Cal 405 (5). I am, therefore, constrained 
to differ from the view expressed in the 
two earlier Calcutta cases that the provi. 
sioQS of 0. 9, E. 9, do not apply to pro- 
bate proceedings. 

The question had arisen before that 
Court in those two oases because after 
the dismissal of the applications for pro- 
bate m default fresh applications were 
/Of gfanfc of probate and it was held 
that the applications were not barred by 
res judicata as 0. 9, K. 9. did not apply 
to probate proceedings and, therefore, 
there was no bar to a fresh application 
for grant of probate. The logical conolu- 
MOD of the view taken by the Calcutta 
High Court is that no application to sat 
aside a dismissal in default of an a pplioa- 

Kumar Deb v. Jayauaiavaa Deb 
8 RalUK? ^ ° 874=63 Cal 678. 

Eriahna Bose v. Bjsheshar Mllra 

M OaWM ^ ° ° ^ 


tioQ for grant of probate is maintainable 
even where snob an application has been 
dismissed in absence of the opponents to 
the grant. The learned counsel for the 
respondents sought to distinguish the two 
Calcutta cases on the ground that 0. 9, 
R. 9 does not apply to probate proceedings 
only 80 far as it contains a prohibition to 
the institution of new proceedingSi bat 
there is no good ground for such a distinc- 
tion because, in my opinion, either O. 9, 
R. 9 applies in its entirety or it does not 
apply at all. In my view, having regard 
to the phraseology of S. 299, Succession 
Act, read with S- 295, and also S. 141, 
Civil P, C., 0. 9, R. 9 does apply to 
probate proceedings. I accordingly accept 
this appeal, and setting aside the order of 
the learned District Judge send the case 
back to him with direction to proceed 
with the application for grant of probate 
in accordance with law. The point raised 
on this appeal, however, was a difficult 
one and 1 make no order as to costs of 
this appeal. 

K.S./r,K. Appeal accepted. 
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Addison and Abdul Rashid, JJ. 

Str T. Vijaya Haghavacharya-^^P^tu 
tioner. 

V. 

Commi$sio7ier of Income-tax, Lahore- 
Opposite Party. 

Civil Ref. No. 58 of 1985, Decided on 
25th February 1936, from Commissioner 
of Income-tax, Punjab, North-West 

Provinces. Lahore, 

DL 29th July 1935. 

(•Uncome-U* Act (1922), S. 60-NoU«. 
cation under S. 60 exempting p»y, |e»ve 
•elene. peid outiide India and in ^ca.e of 

The notification issued under S. 60. Income- 

e‘ide*in^?T^ ^ 7 ' paid out- 

aide India, in case of persons residing outside 

India, U superfluous. It is difficult to hold that 

pay accrues in British India if it is paid outsidi! 

^(b) Income-tax Act (1922), S.^ V^2)— 

*'*"d**‘ *'»*“*<! «'“!«<■ civil service 

fndU -Pi'*^*^®*"** brought in British 
India — They are not income aceruins or 

arising in British India. * ” 

words ‘oocrulng’ and ‘arising' in S. 4 ( 9 ) 

'1*®^ In contra- 

JoiK “ ‘be word ‘receive- and indicate a 
right to receive. Income cannot be said to havn 
aeorued or arisen in a particular country merelv 
by reason of the fact that it is earned S thi^ 
country. It accrues or arises U the 
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where there is a right to demaod payment of it 
or where it is in fact paid. 

Where an assessee receives in the Uniied 
Kingdom payments of pension granted by the 
Jtadras Government under the Civil Service 
Regulations of the Government of India, such 
payments, when not brought into British India 
are not income accruing or arising in British 
India within the meaning of S. 4 (1): 1925 Cal 
34: 1029 Rann 1 and 1921 Mad 427. Bel. on: 
1932 A/f 151, Disscnf. [P 715 C 2) 

Jl/c/ir Chand Mahajan — /or Petitioner. 

■T. N. Aggarual, S. M. Sikri and M. 
Aslam Khan — for Opposite Party. 

Addison, J. — Under S. 66 (2), Income, 
tax Act, the Commissioner of Income-tax, 
Punjab, has stated the case of Diwan 
Bahadur Sir T. Vijaya Raghavacharya, 
K. B. E., for the assessment year 1933-34 
and has referred for the opinion of this 
Court the following question of law: 

The assessee having received in the United 
Kingdom payments of pension granted by the 
Madras Government under the Civil Service Re- 
gulations of the Government of Indiafas farther 
described in the case) were such payments in so 
far as they were not brought into British India 
with the effect of attracting sub-s. (2), S. 4 , 
Income-tax Act, income accruing or arising in 
British India within the meaning of S. 4 (1) of 
the Act ? 

The facts have been very fully stated by 
the Commissioner and need only be briefly 
referred to. The assessee was appointed 
to the Madras Provincial Civil Service in 
1898 and served there except for certain 
periods when he was employed under the 
Central Government on deputation outside 
India and foe a period when he was a 
member of the Public Services Commis- 
sion. Since 15tb September 1929 be has 
been Vice-Chairman of the Imperial 
Council of Agricultural Research and con- 
tinues to bold that post though he retired 
from the Madras Civil Service on 27th 
August 1930 when he was granted a 
superannuation pension of Rs. 9,500. 
Art. 933, Civil Service Regulations is to 
the effect that when a pension is stated 
in rupees, it is payable at any treasury in 
India, or, at the pensioner's option, at the 
Home treasury. The assessee for the year 
in question was a resident in British India 
but be drew the pension in London. The 
Income-tax authorities have held that be 
was liable to pay income-tax on £743 with 
respect to that pension in addition to 
otberincome. Tbi8amount£743 converted 
back into rupees at the current rate of 
exchange comes to Rs. 9,907, and this is 
the sum in contention. S. 4 of the Act 
tuns as follows: 


V. I. T. CoMMR, (Addison, J.) 
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4. (1) Save as hereinafter provided, this Act 
shall apply to all income profits or gains as 
described or comprised in S. G, from whalUar 
source derived, accruing or arising, or received 
in British India, or deemed under the ptovi- 
sions of this Act to accrue, or arise, or to b« 
received in British India. 


(2) Income, profits and gains accruing or 
arising without British India to a perjon 
resident in British India, shall, if th^ ate 
received in or brought into British India, ba 
deemed to have accrued or arisen in British 
India and to be income, profits and gains of the 
year in which they are so received or brought 
notwithstanding the fact that they did not so 
accrue or arise iu that year. 

In the present case it is admitted that 
the money was not brought into British 
India. The assessee's contention was that 
the income did not accrue or arise in 
India nor was it received in India and 
that he had a vested right to draw it in 
London Under S. 60 of the Act a notifi- 
cation has been issued exempting pay, 
leave salaries, and pensions paid outside 
India in the case of persons residing out 
of India, so that this exemption does not 
help the assessee, but it was contended 
before us that this exemption is a super- 
fluity, as the word ‘'accrues" cannot be 
held to apply to pensions drawn as of 
right in the United Kingdom. The sub- 
ject is discussed at length at pages 327 
et seg of Sundaram's Law of Income-tax in 
India, and his view is that the exemption 
in question is superfluous. The dilBoalty 
arises from the meaning to be attached to 
the words ‘‘accruing” or “arising." Do 
they mean receivabiliby in a particular 
place or do they involve the concept of 
the income either being earned in that 
place or being derived from a source of 
income situated in that place? Now the 
words “from whatever source derived" 
in S. 4 (l) have no meaning if they refer 
only to the sources described in S. 6, and 
the natural meaning to be given to them 
would be to construe them as referring to 
sources both within and outside British 
India. If that is so, the word “accrue" 
cannot mean earned or derived from a 
source in British India and the meaning 
to be attached to it would be that of 
receivability, or rather perhaps the right 
to receive it in a particular place. S. 4(2/ 
of the Act suggests that accruing refers 
more to the receiving or right to receive 
than to the place of origin. In this con- 
nexion S. 18 (2a) may be referred to. 16 
runs as follows: 

NotwithstaDding anything hereinbefore con- 
tained, for the purpose of making the deduction 
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under sub-section (2), there shall be included 
in the amount payable anj income chargeable 
under the head “salaries'' which is payable to 
the assessee out of India by or on behalf of 
Government, nnd the value in rupees of such 
income shall be calculated at the prescribed rate 
of exchange. 

By this 8ub*Eectioii salaries payable to 
Government servants out of India by or 
on behalf of Government are taxable, but 
this does not necessarily mean that they 
accrue or arise in British ludia. S. 4 (l) 
starts with the saving words “save as 
hereinafter provided," and S. 18 (2a) may, 
therefore, be treated as an exception to 
S. 4(1). Again, as already mentioned, 
leave salaries and pensions paid out of 
India have been exempted under S. 60 of 
the Act and the argument therefore is 
that they are taxable, i. e., that they 
have accrned in British India. If this is 
SO) accrning would mean earned. See 
again S. 7 (2) of the Act which runs as 
follows; 

Any income which would be chargeable under 
this head (of salaries) if paid in British India 
shall be deemed to be so chargeable if paid to a 
British subject or any servant of Bis Majesty 
IQ any part of India by Government or by a 
local authority established by the Governor- 
General in Council. 

It might be argued from this sub-section 
that salary paid to an Indian Government 
servant in India but outside British India 
does not accrue in British India. This 
shows the confusion with respect to this 
question. Under 8. 7 (2) the salary of a 
political o6Boer in a Native State is tax- 
able, but an Indian Government servant, 
who draws his pay or leave-salary in 
England, is protected by the notification 
under S. 60. It would follow that either 
o. 7 (2) of the exemption about pay of 
oflScers on deputation in the United King, 
dom or a Colony is superfluous. In our 
opinion it is the notification that is super 
fluoos as it is difficult to hold that pay 
accrues in British India if it is paid 
louteide. 


Further, pension is different from pay. 
It 18 a right to receive a certain sum of 
money annually at a particular place. In 
the present case it can be paid in India 
or in London. The pensioner has the 
right to receive it in London and he 
receives it there. The subject was touched 
upon me Bang 698 (l). Ormiston, J. at 
the bottom of p. 6 01 of the report said: 

1. Oommisaionor of Income-tax v. Phra Pbrai- 


Id Murray’s Oxford Dictionary the words 
^accrue* and ‘arise* are regarded assy noo vinous. 
Ill the Century Dictionary the word ‘accrue’ is 
defined to mean *to become a present or enforce* 
able right to demand.' Stroud defines 'arising 
in the United Kingdom’ as 'corning into the 
person's bauds in the United Kingdom.' 

In 52 Cal 1 (2) at p. 30. Mukerji. J 
after discussing the theoretical distinction 
between ' accruiug" and 'arising” arrives 
at the conclusion that the words denote! 
the same idea or ideas very similar, and 
that both words are used in contradis. 
tinctiou to tbe word “receive” and indi- 
cate a right to receive. They represent, 
he says, a stage anterior to the point of 
time when tbe income becomes receivable 
and connote a character of income which 
is more or less inchoate. These definitions 
do not support tbe view that income 
accrues or arises in a particular country 
by reason of the fact that it is earned in 
that country and on the contrary go to 
show that income accrues or arises in thel 
country where there is a right to demand 
payment of it or where in fact it is paid. 
With great respect we are in agreement 
with the argument set forth by Ormiston 
and Mukerji, JJ., and if it is accepted, it 
is decisive of the present case. Another 
decision which may be referred to is 44 
Mad 65 (3). At p. 75 it is brought out 
that the Board of Revenue in Madras 
interpreted the words “accruing and 
arising" as meaning "becoming the sub- 
ject of a right to receive.” Again at the 
bottom of p. 78 it was said; 

Tha words ‘accrue’ and 'atlsa' are no doubt 
usually confined to moneys which are due but 
not received and heuce are used as alternatives 
to received.’ 


There is a decision of the Allahabad 
High Court 54 All 223 (4). where a cer- 
tain allowance was held to come within 
the term salary" and, though payable in 
London, was held to accrue or arise in 
British India. It was sought to argue 
from this decision that the word "aocru- 
ing means earned” and that the assessee's 
pension was earned in India. With great 
respect it seems to us that this is to go 
too far. Reliance is also placed on behalf 


“• Bholhc & Co. V. Secy, of State. 

1926 Osl 34=83 I 0 273=28 0 W N 1074 = 
52 Oal 1. 

8. ^orekary to tbo Board of Bevenuo Income* 
tax, Madras ▼. ArUDaohalam Ohettiar 1021 
Mad 427=59 I 0 482=44 Mad 66 (S B) 

Right Bov. In the matter of, 1033 
All 10 8^ = 1831 A L J 1107=54 


where the words accruiog or arising " 
were held to be different from the ex- 
pression "received” and indicated some 
origin or source of growth for the income 
in question. It may be admitted that this 
decision is more in favour of the Com- 
missioner than of the assessee. On the 
whole we are of opinion that the question 
referred should be answered in the nega- 
tive and we also hold that the assessee 
should have his costs here. 

R.a i./R.K. Ansxcer accordingly. 

5. Commissioner of Income-tax, Bombay v. 
Bansi Lai Moti Lai. 1930 Bom 381=125 I 0 
691=32 Bom L R 671=54 Bom 460. 
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of the Commissioner on 54 Bom 460 (5) from him in favour of the wife that the 

husband would lead a respectable life 
would earn his livelihood and maintain 
his wife and would live in a house appro, 
ved by the wife and her parents and 
would otherwise behave properly towards 
his wife and that if he made default in 
the performance of any of these conditions 
the wife shall be at liberty to divorce 
him. It appears that the husband failed 
to keep all the conditions entered into by 
him and consequently the wife divorced 
him. The suit out of which this appeal 
has arisen was instituted by the wife for 
a declaration that she has validly divorc. 
ed her husband. The suit was neces. 
sitated by another suit which had been 
instituted by the husband for restitution 
of conjugal rights but which had been 
dismissed on the ground that he was suf. 
fering from gonorrhoea and therefore no 
decree could be passed in his favour till 
be recovered from the disease. Inciden. 
tally the Court also remarked that the 
wife was not entitled to divorce the ap- 
pellant as the agreement referred to above 
was invalid being opposed to public policy. 
The District Judge has held that the find- 
ing in the first suit for restitution of con. 
jugal rights, that the agreement is invalid 
being opposed to public policy is not res 
judicata in this case and that there is 
nothing invalid in the conditions men. 
tioned above. He has therefore held that 
the respondent has validly divorced the 
husband. 

On this second appeal before me Mr, 
Gbulam Moby-ud-Din has not attacked the 
conclusion of the District Judge that the 
present suit is not barred by res judicata. 
The only ground urged in support of the 
appeal is that the conditions of the agree- 
ment are opposed to public policy and are 
therefore, invalid, and therefore the wife 
could not validly divorce her husband. 
Reliance in support of this contention is 
placed on 1926 All 615 (l), 1 Lah 597 (2), 
17 Cal 670 (3). 31 1 0 87 (4) and 32 I 0 
707 (5). In the last two cases power was 
given to the wife t o divorce her husband 

1 . Khatun Bibl v. Rajjab, 1926 All 615=94 I 0 

224 . 

2 Fatima Bibl v. Nur Uubammad, 1920 Lab 
328=60 I C 88=1 Lab 597. . 

3. Hamid-un-Nissa Bibi v. Zabir-od-Dm SheU, 
(1890) 17 Cal 670. 

4. Imam All Patwari v. Arfat-un-Nissa, W* 
Cal 869=21 1 C 87=18 OWN C93- 

5. Imam All Patwari v. Arfat-on-Nissa, 191t> 

Cal 223=32 I 0 707. 
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iluhammad Yasin — Defendant — Ap. 
pellant. 

V. 

Mumtaz Begam — Plaintiff — Respon- 
dent. 

Second .Appeal No. 1519 of 1935, Deci. 
ded on 3rd January 1936, from decree of 

Dist. Judge, Ambala, D/. 30th July 1935. 

Mahomedan Law — Divorce — Parent* of 
wife securing agreement from husband that 
he would lead respectable life, maintain bis 
wife and live in house approved by wife and 
ber parents — Wife entitled to divorce bus- 
band in case of default— Agreement is not 
invalid and opposed to public policy — Wife is 
entitled to divorce in case of default. 

Where an agreement is secured from the bus* 
band by the parent of a Mahomedan wife, 
whose husband has been neglecting ber and 
leading a life of idleness, that the husband 
would lead a respectable life, would earn his 
livelihood and maintain bis wife and would 
live a house approved by the wife and ber 
parents and would otherwise properly behave 
towards bis wife and that if be makes default 
in the performance of any of tbo conditions the 
wife shall be at liberty to divorce him, such an 
agreement is not invalid and opposed to public 
policy and the wife, on failure of the husband 
to keep all the conditioCs entered into by him, 
is entitled to divorce him : 1919 Cal 631, Bel. 
on ; 1926 All 615 : 1920 Lah 328 ; 17 Cal 670 ; 
1914 Cal 369 and 1916 Cal 223, Disling. 

(P 717 0 2] 

Ghulam Mohy.ud.Bin Khan — for Ap- 
pellant. 

Kali/a Sliuja-ud-Din — for Respon- 
dent. 

Judgment. — The appellant and the 
respondent are husband and wife. After 
they had lived with each other for some 
time there were disputes and it appears 
the husband neglected his wife and took 
to a life of idleness. Consegnently the pa- 
rents of the wife secured an agreement 
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if the latter declined to live with the 
parents of the ^ife. In the remaining 
casee the hnsband bad undertaken to live 
in the house of the parents of the wife 
and a suit for restitution of conjugal rights 
was defended by the wife on the ground 
that the condition bad been broken by 
the husband, but it was held in all the 
cases that such a condition was opposed to 
Muhammadan law and therefore the hus- 
band had not been validly divorced in the 
last two cases and his salt for restitution 
of conjugal tights could not be defeated in 
the other cases on the breach of the con. 
ditioD to reside in the house of the parents 
of the wife. The circumstances of this 
case however are different. I may men- 
tion here that the proposition does not 
seem to have been definitely laid down in 
all the cases mentioned above that a con- 
dition to reside in the bouse of the parents 
of the wife is necessarily opposed to 
Muhammadan law but most of these cases 
do lay down that proposition. The condition 
in this case is that the husband shall 
reside in a house approved by the parents 
of the wife and by the wife. This is different 
and I think to a condition to live in the 
bouse of the parents nothing unreason- 
able or opposed to publio policy in such a 
condition. The husband is not tied down 
to one house, only his choice is restricted 
to a house approved by the wife and her 
parents. No objection ie raised to the 
other conditions mentioned in the deed. 

In two oases decided in this Court and 
cited by the learned District Judge, 1921 
Lah 194 (6) and 1981 Lah 134 (7). liberty 
was given to the wife to divorce the bus- 
band if the latter failed to carry out the 
most unreasonable wishes of the wife in 
the first case, and if he married another 
wife in the second case. In both these 
oases tl^ divorce by the wife was upheld 
by the Courts and it was remarked in the 
latter case that under the Muhammadan 
law normally the husband has the right 
to divorce the wife and the conferment of 
power of divorce on the wife under certain 
wntmgenoies 18 really a delegation by the 
husband of bis power fco her. 


In this case the agreement was enter 
into after the marriage and such an agre 
ment has been h eld to be valid in 48 I 

?■ Abdul Raoof, 1921 Lah 194 

184—182 1 0 678=532 P L R 181. 


609 (8). Due to the antecedents of the 
husband the parents were anxious to safe- 
guard the interests of their daughter and 
with that object in view they insisted on 
his executing the agreement mentioned 
above. It has not been shown that 
such an agreement is invalid or op.i 
posed to public policy. The cases cited] 
are distinguisbable from the facts of this 
case. The view of the learned District 
Judge is therefore correct and I dismiss 
this appeal with costs. 

R.M./R.g, Appea l dismissed. 

8. SaiDuddio v. Latifan Neasa, 1919 Cal 631= 
48 I 0 C00=4C Cal 141ss22 OWN 924, 
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Addison and Abdul Bashid, JJ. 
Emperor. 

V. 

Mr. 0, an i^irocafe— Eespondenfc. 

«iminal breach of tru»l-Offer»ce held grave 
Serious notice of conduct recommended— 
® punishment, 

ted for years standing was convio- 

wlth bU A breach of trust 

dutv ^ Dor? ‘ ‘“discharge of his professional 

*his period his conduct was not 
open to any objection : » aov 

: it U essential for the protection of the 

liS h ““A interest of the 

®°’j*^** serious notice should be 
conduct of an advocate who abuses 
the confidence reposed in him by bis client The 
question of punishment, in a case of this tyne 
deserves ser Ions consideration. An ordet of dS^ 

Sfa ^ ® punishment in 

this case, while a mere censure or fine would be 

Inadequate in view of the nViZtclMl 

Bam Daf-for the Crown. ° 

J. W Fair lie and the Advocate in 
person for Bespondent 

Order. — On 14th February 1936 

Larand''"1 Barrister.at: 

Daw. au Advocate of this Court, to show 

be struokoff 

0“ “>6 ground 

tod' ZflZ 

P^uursthut tha Bay. Mr 1^0811 ofAtn ?' 
Au Mr. Mnbai BadtVvl^ 


718 Lahore 


Official Keceiver v. Badri Das 


to refund the earnest money by a certain 
date, the Rev. Mr. Revnell wanted to en- 
gage a counsel to settle his dispute with 
Mr. Mubai. He wrote a letter to the Rev. 
Mr. Kerr asking him to engage a counsel 
to defend him in case. A suit was institu- 
ted by Mr. Mubai. The Rev. Mr. Kerr 
engaged Mr. 0. Mr. 0 wrote to the Rev. 
Mr. Revnell to send him a cheque for 
Rs. 293 in favour of Mr. Mubai so that 
the whole dispute might be settled out of 
Court. He sent the required cheque and 
Mr. 0 instead of paying the money to 
Mr. Mubai cashed the cheque and misap- 
propriated the money. He thus commit- 
ted criminal breach of trust in respect of 
money entrusted to him by his client for 
the settlement of a dispute with Mr. 
Mubai. As mentioned above, Mr. 0 was 
sentenced to sis months' rigorous imprl- 
sonment in respect of the offence commit- 
ted by him and he has served his sen- 
tenoe. 

The learned counsel for Mr. 0 admitted 
that the conduct of his client was highly 
reprehensible. He however urged that as 
soon as a report was made to the police, 
the Rev. Mr. Revnell was offered the sum 
of Rs. 293 by some friends of Mr. 0, but 
he refused to receive the money as the 
case was being investigated by the police. 
It was also contended that Mr. 0 meant 
to hie an appeal challenging his convic- 
tion but that be was prevented from hav- 
ing recourse to the appellate Court as he 
had no money and a friend of his who 
promised to lodge an appeal failed to do so 
until the limitation bad expired. These 
facts were brought to the notice of the 
Court with a prayer that Mr. 0 should be 
leniently dealt with. Mr. 0 is 57 years of 
age. He has been practising as an advo- 
cate for the last 19 years and during this 
period his professional conduct has not 
been open to any objection. On the other 
hand it must be remembered that be has 
been guilty of a very grave offence. He 
misappropriated the money that bad been 
entrusted to him by a client in the dis. 
charge of his professional dnties. It is 
essential for the protection of the litigant 
public, and also in the interest of the 
legal profession, that serious notice should 
be taken of the conduct of an advocate 
who abuses the confidence reposed in him 
by his client. 

The question of punishment, in a case 
of this type, deserves serious considera- 
tion. An order of dismissal would be too 
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severe a punishment in this case, while a 
mere censure or fine would be inadequate 
in view of the serious nature of the of. 
fence committed by Mr. 0. In 1925 Cal 
238 (1), a Pleader who had committed 
criminal breach of trust in respect of a 
sum of Rs. 66 was suspended for a period 
of six months In the case reported as 
1929 Cal 771 (2) a Pleader had committed 
criminal breach of trust in respect of two 
sums of Rs. 1,002 and Rs. 1,350 respec. 
tively. He was suspended from practice 
for a period of one year. In the case re. 
ported as 1930 Mad 927 (3), the Pleader 
concerned was suspended for a period of 
1* years. He had previously been sus- 
pended for a period of six months and on 
both occasions he had been guilty of 
criminal breach of trust. In the present 
case we are of the opinion that Mr. 0 
should be suspended from practice for a 
period of eighteen months, and we order 
accordingly. 

D-L./r.k. Order accordinqly. 

1. Emperor v. BrahmanaDda, 1925 Oal 238=81 

I 0 949=25 Or L J 1125. 

2. In the matter of, Girija Bhusban Sirkar, 
1929 Cal 771=1929 Or C 515=123 1 0 213= 
33 0 W N 829=57 Cal 337. 

3. In the matter of, Veeraraghav.'i Chari, 1930 
Mad 927=1980 Cr C 1176=129 I C 233=32 
Cr L J 266 (P B). 
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Addison and Abdol Rashid, JJ. 

Kanti Chandra Mukerji, Official Re- 
ceiver and another — Appellants. 

V. 

Badri Das and others — Respondents. 

First Appeal No. 215 of 1935. Decided 
on 14tb November 1935, from decree of 
Senior Sub.Judge, Delhi, D/- Slst Octo- 
ber 1934. 

Limitation Act (1908), Arti. 59 and 60— 
Money deposited with banker and payable on 
demand— Art, 60 Limitation Act applies for 
suit to recover such money. 

A suit for the recovery of money deposited with 
a banker and repayable on demand Is 
by Art. 60 and not Art. 59 : 1926 Bon 168 ; 1927 
Bom 362; 1915 All 78; UO I C 96; 18 Mad 890 
and 1917 Mad 916, Foil. [P 720 0 1.2] 

Mehr Chand Mahajan, Bishen Narain 
and Bhagwat Dayal — for Appellants. 

Bam Kishore and Natval Kishore-^ioc 
Respondents. 

Judgment. — The plaintiff Badri Das, a 
retired Military Accountant, deposited 
his savings from time to time with Set 
Raghn Mai Kbandelwal, who carried on 
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business under the style Messrs. Madbo 
Bftm.Budb Singh, Bankers, General Iron 
Merchants, Founders and Direct Impor. 
ters, Cba^rri Bazar, Delhi. Ragbu Mai died 
in September 1926, leaving a will by which 
defendants 2 to 6 were made his executors. 
This will was admitted to probate by the 
Calcutta High Court and the executors 
have been impleaded as representing the 
estate of the deceased. As certain dis- 
putes arose between the executors and an 
administration suit was brought by one of 
them in the High Court at Calcutta, the 
Official Assignee of Calcutta was appointed 
Receiver of the estate. He, therefore, 
was also impleaded as a defendant, sane- 
tion being obtained for this purpose from 
the High Court at Calcutta. The suit 
was brought for Rs. 24.000, made up of 
various deposits made by the plaintiff 
with Messrs. Madbo Ram-Budh Singh, to. 
gether with interest at Rs. 0.8.6 per cent 
per mensem. The first deposit was one of 
Rs. 2,700 made on 25th November 1932 
and the last was one of Rs. 4,600 made on 
let May 1926, a few months before the 
proprietor of the firm died. There were 
also certain withdrawals from time to 
time, the first of which was Rs. 100 in 
cash through Lala Bhola Nath on 26tb 
November 1922. The last withdrawal in 
the lifetime of the proprietor of the bnsi. 

1925. The last withdrawal was on 2l8t 
November 1929 when the executors ap 

withdrawal of 
Ra' withdrawals came to 

Rs. 3 044.15.9 and the deposits, with in. 

^ namely 

13th May 1931, came to Rs. 27,044.15 9^ 

the balance due being Ra. 24.000 which 

Bum IS m suifc» 

*1!*^*“ ^®®° contested by the 

Official Assignee, who was appointed Re 
eiver on the ground that iL is noT a 
deposits but of ordinary loans 
Bam®R AiJfl- to Messrs. Madbo 

Th«rt therefore applied and nob Art. 60. 
There is good evidence that Bhola Nath 
the uncle of the plaintiff, was a truS 

Wfi deposits and withdrawals 

ttabliaS beea 

established that the plaintiff used to get 

an annnal statement of account shovritJ 

the amount due to him. There is alsTS? 
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doubt that the money was repayable on 
demand. On these findings the trial Judge 
has held that the plaintiff’s claim related 
to money of a customer in the bands of 
his banker, advanced under an agreement 
that it shall be payable on demand, and 
that apart from this agreement, which has 
been established by the evidence, it was 
clearly implied by the course of dealings 
between the parties. On this finding the 
trial Judge held that Art. 60 applied and 
It 16 not disputed that if that article ap. 
plied the claim is within time The suit 
was decreed and the Official Assignee 
along with one executor Hans Raj has 
preferred fcWs appeal against the decree 
Of tbe trial Coort. 

We have no hesitation in holding that 
the facts are as stated above and that 
they do nob admit of any other inberpre. 
tation than that placed upon them by the 
trial Court. The sole question, therefore, 
m this appeal 18 whether in these circum- 
stances Art. 59 or Art. 60. Limitation Act. 
applies Numerous authorities have been 

'’kT ^®*^ the rela. 

bionship between a native banker and a 

person depositing money with him in the 
ordinary way of business is that of bor 
rower and lender, and the money lodged’ 
can bo recovered as money lent. To such 
a transaction it was held Art ,59 r 
tion Ant (15 „( 1877).\tpnod ■ By t 
amending Act of 1908 however certain 
words were added to Art. 60. namely 
c ud.ng money of a customer in the hands 
of bis banker so payable.’ Art. 59 and Rft 
now run as follows: ® 

59.— 


60.— 


^hea tho de- 
mand i^made. 


an agree-' 
meat that 
it shall be 
payable on 
demaod. 

For mooeyl Dq 

doposited 
Under an 
agreemeo t 

that it 
ahalJ be 
payable on 
demand, 
incladi ng 
monej of a 
customer 
ia (be 
hands of 
hU banker 

to payable. 

1. 1«hh. Dh.,ii N.,h., (1889) 
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Since that amendmeot the decisions of 
the various Courts are for the most part 
to the effect that Art. 60 applies id the 
case of a customer's money in the hands 
of his banker, when payable on demand. 
This view seems to have now been taken 
by the Bombay High Court as well. Kemp, 
Join 1927 Bom 362 (2), held that the 
word deposit' in Art. 60 covers all pay- 
ments of a customer’s moneys made to a 
banker which make up the credit balance 
in favour of a customer in the banker's 
hands. He further held that in order to 
create the relation of banker to bis cus- 
tomer there is no necessity that the 
banker should carry on only the trade of 
a banker. It suffices if, with regard to 
the particular transaction, he was a 
banker as regards tl^e particular custo- 
mer. In 28 Bom L K 73 (3) a Division 
Bench of the Bombay High Court held 
that: 

Uodor Art. 60,LienitatioQ Act, it was not oeees* 
sarj to prove tha^ the borrower was carrying on 
business only as a banker. A man might become 
a banker or place himself in the position of a 
banker with regard to a particular customer, 
and if the dealings with the lender and the 
borrower are such that the Court is satisfied 
that it can be said that the borrower is in the 
position of a banker to the lender, then the 
money so lent can be considered as a deposit. 

The Allahabad High Court in 29 All 
773 ( 4 ) took the view that a suit to re- 
cover money deposited with a banker on 
a current account is governed as tolimita- 
tion by Art. 59 and nob Art. 60. This 
was before the amendment of the Indian 
Limitation Act. In 37 All 292 (5) the 
same Court went on to bold that there 
was no doubt, since the passing of the 
Indian Limitation Act, 1908, that a suit 
for the recovery of money deposited with 
a banker and repayable on demand is 
governed by Art. 60 and nob Act. 59. and 
a similar view was taken by another 
Division Bench in 140 I C 96 (6), The 
Lower Burma Chief Court in 57 I C 908 
(7) took the view that in such a suit as 


2. Moti Gauci v. Naianji Dwarka Das, 1927 
Bom 362=102 I 0 408=29 Bom L R 423. 

3. Bbimanna Kumaji Sonar v. Veni Cband, 

1926 Bom 168=93 I C 215=28 Bom L R 73. 

4. Dharm Das v. Ganga Devi, (1907) 29 All 

773=4 A L J 628=1907 A W N 263. 

5 . Juggi Lai V. Kishen Lai, 1915 All 78=28 

I C 949=37 All 292=13 A L J 402. 

C. Sohaopal v. Mustafa Hussain, (1932) 140 I G 
96. 

7. M. M. K. K. Cbottj v. Palaniappa Chetti, 
1920 L B 74=67 I 0 908=10 L B R 161. 
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the present. Art. 57 and nob Art. 60 ap 
plied. The Judges who decided that case 
said that the words ‘on demand’ in Art. 60 
were nob used in the legal sense of “at 
once without demand” but in the popular 
sense of “onexpressdemand being made." 
On the other hand, even before the Limi. 
tation Act was amended, a Division Bench 
of the Madras High Court in 18 Mad 390 
(8) held that in suoh a suit as the present 
Art 60 applied and not Art. 59, while in 
39 Mad 1081 (9) another Division Bench 
held that under Art. 60. Limitation Act, 
as amended, money left in the hands of.a 
trader who is not a banker will be a de. 
posit in circumstances snch as would make 
it money of a customer where the depo- 
sitee is a banker and that Art. 60 and not 
Art. 59 applied to a suit to recover money 
so deposited, even though it is payable on 
demand. Again the Calcutta High Court 
in 16 Cal 25 (lO) held that Art. 60 and 
not Art. 59 applied to a suit like the 
present. 

A similar case came before a Division 
Bench of this Court and the decision has 
been reported in 15 Lab 242 (ll). The 
argument there was as to whether Art. 60 
or Art. 57 applied, bat this is a distinc. 
tioD without a difference. It was held 
that Art. 60, as amended, applies In.terms 
to money of a customer in the bands of 
bis banker, advanced under,an agreement 
that it sbonld be payable on demand, and 
its operation is not restricted to those 
cases only in which the agreement to pay 
the amount due on demand is 'expressed. 
As in the present case there is no doabt 
that these were deposits by a customer to 
bis banker, on the authorities we have no 
hesitation in bolding that Art. 60 applies 
and that the suit is not barred by limita* 
tion. We, therefore, dismiss the appeal 
with costs. 

B.D./r.K. Appeal dismissed. 

8. Petundevitayat Ammal v. Nammalvac 

Chetti, (1895) 18 Mad 390=5 M L J 203. 

9. Subramania Chettiar v. Kadiresan Chettlar, 

1917 Mad 916=32 I 0 965=39 Mad 1091— 
30MLJQ45. ,, 

10. Isbur Cbunder y. Jiban Kumiiri, (1809/ 

Cal 25. ^ 

11. Gulab Rai GujarMal v. Sandhi. 1934 Lahli 
=151 I 0 712=16 Lab 242=37 P L R 66. 
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FULL BENCH 

Coldstream, Monroe and Bhide, JJ. 

Balmuhaiid and another *** Jadgment- 
debtors — Appellants. 

V. 

Punjab National Bank, Ltd., Ambala 
— Decree-holder and Aaction.purchaser 
and others — Judgment-debtors — Respon. 
dents- 

Misc. First Appeal No. 1206 of 1935, 
Decided on 10th June 1936, from order of 
Senior Sub-Jadge, Ambala. D/- 28tb June 
1935. 

* ^ Companies Act (1913), S. 152— S. 152 
*Li*”*^**"® mandatory — It is not 

obligatory on company governed by Arbitra* 

tion Act to make reference, only in purtu* 
anee of Arbitration Act and file award in 
Court of District Judge — Reference made 
eiilside Arbitration Act is valid — Award 
filed in Court of Senior Sub-Judge — Decree 
passed on basis of award is valid. 

Section 152 is ao enabling soctioo, and it 
meroly confers power on companies to refer dis- 
putes to arbitration under the Arbitration Act 
by an agreement in writing, when this course is 
preiorted. It is not obligatory on a eompaor 
Mverned by the Arbitration Act. to make a re- 
ference to arbitration out of Court in the Pro- 
Tinco of Punjab, only In pursuance of the pro- 
® j Arbitration Act and to filo^^an 

In ‘he Court of 

A^t ° 7 t i eejequired by the Arbitration 

Act. It is permissible for the company, al- 

though governed by the Arbitration Act. to 

outside the Arbitration Act 
and although the award on such reference is 

Jud Subordinate 

JaIm® ■ ‘'ae '8 of it is pet- 

lectiy legal : 1915 AH 234, J?e/. • 19-20 TA 

246 and 1933 P«fc 6G, Explained - I9^i 

•555 ; 1938 Lah 44 and 1983 Pat 49, Disiing 

tP725 0 9] 

<2hartnjiva Lai Aggarwal. Mela Ram, 

Jsa Bam Aggarwal and Jinda Mai — for 
-Appellants. 

Bhide, J.— The appellant in this case is 

Jagadhari m the Ambala District, while 
the respondent is the Panjab National 

ondertlT^p^ ® ooMpany registered 
«ader the Companies Act. The appellant 

firm being indebted to the res^ndent 

^mpany the parties referred tha matter 

to arbitration without going to Court. 

ihe arbitralor gave an award in favour of 

1931 0“ 22nd March 

i *K ‘it*® Court 

me lTA “2 


under Sch. 2, Civil P. C., and a decree 
passed thereon in accordance with the 
provisions of the said schedule. In e.te- 
cution of the decree certain properties at 
Jagadhari were sold and the decree was 
partly satisfied ; bat when the decree, 
holder sought to sell other properties at 
Simla, an objection was raised that the 
decree itself was a nullity and conld not 
therefore be executed. 

This objection was based on the con. 
tention that the Punjab National Bank 
being a company registered under the 
Companies Act, the arbitration must be 
taken to have been under the Arbitration 
Act as required by S. 152 of that Act. If 
the arbitration was under the latter Act, 
the award could only be filed in the Court 
of the District Judge, and it was therefore 
contended that the proceedings in the 
Court of the Senior Subordinate Judge 
regarding the filing of the award and the 
decree passed thereon were a nullity. In 
support of this conteutiou reliance was 

fio?? 46 (1) and 

1934 Lah 652 (2). The learned Judge of the 

executing Court held, following the for. 

mer ruling, that the decree was a nnllity, 

but that the objection could not be raised 

in execution proceedings, as it 'had not 

been raised when the award was filed and 

was made a rule of the Court under 

Sob. 2. Civil P. C. From this deoisiou an 

appeal was preferred to this Court. As 

the appeal involved some points of im. 

portapce and difficulty the case was re- 

ferred to a Division Bench and the Divi- 

Sion Bench has referred the following 

points for decision to a Full Bench : 

(0 Can a company governed by the 
Arbitration Act make a reference to arbi- 
tration out of Court in this Province, only 

provisions of the 
Arbitration Act and must an award made 

the Court 

tiLri" T 6y a Senior 

Subordinate Judge in this Province on 

“‘'^® ® reference 

to arbitration out of Court to which a 

CoarW« V ® ^ Gan a 

Court to which an application is made for 

execution of such a decree entertain an 

o ^eotioD that the decree is a nullity and 

National Bank. 

lyas Lah 46=t40 10 180, 
a. ^mat uilah t. Forbas, Forbai jw 

Oo.. 1984 Lah 652=169 I 0 la^^S^PL | 
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refase to execute it on that ground ? (iv) 
Is such an objection not maintainable on 
the principle of constructive res judicata 
or for any other reason, if the objection is 
not taken when the decree is passed or 
when proceedings for its execution are 
commenced. The decision of the first 
point depends on the proper construction 
of S. 152, Companies Act, 1913, which 
runs as follows : 

(1) a compacy may by written agreement 
refer to arbitration, in accordance witb the 
Arbitration Act, 1899, an existing or future 
difierence between itself and any other com- 
pany or person. (2) Companies, parties to the 
arbitration, may delegate to the arbitrator 
power to settle any terms or to determine any 
matter capable of being lawfully settled or 
determined by the Companies themselves, or by 
their directors or other managing body. (3) The 
provisions of the Arbitration Act, 1899, other 
than those restricting the application of the 
Act in respect of the subject matter of the arbi- 
tration, shall apply to all arbitrations between 
companies and persons in pursuance of this 
Act. 

The contention of the learned Counsel 
for the appellant is that the provisions of 
this section are mandatory, and the sec. 
tioD means that whenever a company is a 
party to an arbitration out of Court, the 
arbitration must take place in accordance 
with the provisions of the Arbitration 
Act, and the award must be filed in the 
Court of the District Judge, as required 
by that Act. This contention appears, 
in the first place, to be opposed to the 
plain wording of the section. The sec- 
tion merely says that a Company may by 
a written agreement refer to arbitration 
in accordance with the Arbitration Act, 
1899, an existing or future difference bet- 
ween itself and any other company or 
person.’ Tbe learned Counsel for the 
appellant contends that a company is a 
juristic person and has only such powers 
as are conferred upon it by the Companies 
Act. But this contention does not seem 
to be tenable. The Companies Act of 
1929, in England for instance, contains no 
similar provision as regards arbitration. 
But it cannot, therefore, be said that 
companies in England have no power at 
all to resort to arbitration out of Court. 
Beference to arbitratiou is a kind of con- 
tract between tbe parties and in tbe ab- 
sence of any specific provision of law to 
the contrary there is no reason why any 
person who has tbe power to contract 
should not be held to have the power to 
resort to arbitration, independently of 
any specific provision conferring such 


power. As regards the powers of coin 
panies under tbe Act of 1929 in EuglaDd, 
the following statement is to be found at 
p. 400, vol. 5, Halsbory’s Laws of England: 

Its (i. e. a company’s) powers are limited to: 
(1) those expressly given by the Actofl9M- 
12) those which are incidental to its being a 
statutory corporation; (8) those expressly given 
by its memorandum of association; and jijthose 
incidental to the powers so given. 

There is nothing in tbe Companies Aot^ 
so far as I can see, to show that tbe posi- 
tion of Companies in India is different in 
this respect. It would appear from the 
above statement that it is not correct to 
say that a company has no powers except 
those which are expressly conferred upon 
it by statute. The Companies Act does- 
not appear to contain any express provi- 
sion conferring upon a company power to 
enter into a contract. This is presum- 
ably assumed to exist, when it is neces- 
sary for the carrying out of tbe objects of 
the Company. In tbe present case, for 
instance, the respondent is a Banking 
Company and it must have power to enter 
into contracts necessary for tbe purposes- 
of its business. It was urged that S. 88,. 
Companies Act, does confer power upon a 
Company to enter into a contract, and 
that any contract not covered by the 
section would be ultra vires. This inter- 
pretation of the section does not appear 
to me to be sound. This section only 
enables a company to enter into contracts 
through a duly authorised agent. It 
would be obviously inconvenient for the- 
whole body of the members of a oompany 
to enter into such contracts as may be- 
necessary for its business, and tbe section- 
appears to be intended only to facilitate- 
the business of a company by enabling it 
to enter into contracts through autho- 
rised agents. The same remarks apply to- 
S. 90, which was also referred to by the 
learned counsel for tbe appellant. 

It was next urged that by tbe enact- 
ment of the provisions of S. 152, Com- 
panies Act, tbe power of a company ^ 
resort to arbitration, even if it existed 
independently of the Act, has been m- 
stricted by the legislature to the mode- 
prescribed by that section. This con en- 
tioD also does nob appear to me to De 
borne ou* by tbe language of the section. 

I have already referred above to the ye- 

of the word ’may’ in eub-s. 1 of 8. 10^ 
which prima facie indicates that the pro- 
vision is only an enabling one and m 
obligatory. There are other indications- 
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aleo in the secbion and other parts of the 
Act wbiob lead to the same conclueion. 
For instancei if the procedure laid down 
in S 152 were obligatory the words ‘in 
pursuance of the Act' occurring at the 
end of sub.s 3 of the section would seem 
to be wholly redundant. On the other 
band, if the section is merely an enabling 
one the words would be perfectly intelli- 
gible; for they would serve to show in 
that case that the provisions of the sec* 
tion would apply only when the parties 
decide to go to arbitration *in pursuance 
of the Act,' i. e., when they agree that the 
arbitration proceedings should be gov- 
erned by the Arbitration Act. It mast be 
borne in mind in this connection that the 
Arbitration. Act applies only in cases where 
if the subject matter referred to arbitration 
were the subject of a suit, the eait could, whe- 
ther with leave or otherwise, be instituted in a 
Presidency town: vide S. 2 of the Act. 

The proviso to S. 2 enables the Local 
Government to extend the Act to other 
local areas, by declaring them to be 
Pesidenoy towns’ for the purposes of the 
Act. It would thus appear that Com- 
panies outside Presidency towns or areas 
notified as Presidency towns’ would not 
ordinarily be able to take advantage of 
the provisions of the Arbitration Act 
B. 162, Companies Act, was, therefore 
necessary in order to enable companies 
to avail tbomselves of the provisions of 
that Act. 

The provisions of S. 214. Indian Com- 
panies Act, would seem to support further 
the above view. That section refers to 
the mode of determining the price, when 
there is a dispute between a liquidator 
and a shareholder about the price of the 
latter s interest. It provides that if the 
dispute oannot be determined by aerae 

Faithat arbitration! 

Farther, sub.s. (2), S. 214 provides that 

f Indian Arbitration 

Act shal apply to all arbitrations in pur- 

S. 162 were in- 
tended to make the Indian Arbitration 
Act necessarily applicable to all arbitra 
tions to which a company was a party, 

hwiJIvT o( S. 214 would 

nardly have been Daedad, 

Turning to the provisions of the Civil 

to be noth 


that references to arbitration shall be 
governed by tbe provisions of Sch. 2 of 
the Code, save in so far as is otherwise 
provided by the Indian Arbitration Act, 
1899, or by any other law for the time 
being in force.” But this section throws 
no light on the question whether the pro- 
visions of S. 152, Indian Companies Act, 
were intended to be mandatory or other- 
wise. Para. 20 (l), Sob. 2, Civil P. C. 
runs as follows : 

Where any matter has been referred to arbi- 
tration without the intervention of a Court, 
and an award has been made thereon, any per- 
son interested In the award may apply to any 
Court having jurisdiction over tbe subjeot-mat- 
ter of the award that tbe award be filed in 
Court. 

According to the General Clauses Aoti, 
1897, the word 'person” includes any 
company or association or body of per- 
sons. whether incorporated or not, prima 
facie, the paragraph would therefore ap- 
ply to arbitrations to which companies 
are parties. 

The learned counsel for the appellant 
next nrged that the previons history of 
S- 152 shows that its provisions were in- 
tended to lay down an exclusive procedure 
for arbitration in tbe case of companies. 
There seems little force in this oonten- 
tion. It is true that in the Indian Com- 
panies Act of 1882 there were detailed 
provisions in respect of arbitration (S3.96 
to 123) and these were replaced by S. 162 
when the Indian Companies Act, 1913 
was enacted. Bub in the corresponding 
section of the Indian Companies Act of 
1882 also the word used was '* may " and 

consequently the Act of 
1882 also does not show that the prooo 
dare for arbitration laid down in it was 
intended to be obligatory. The detailed 
provisions as to arbitration in that Act 
were necessary as no Arbitration Act was 
then ID force. But when a convenient 
procedure for arbitration was provided in 
a separate Act, these provisions were re- 

Ao\°of provisions of tbe 

Aot of 1882 only show that it was consi- 
dered desirable to provide a certain spe- 
cial procedure for arbitration in the case 
of companies, if they chose to avail them, 
selves of It; but they do not show that 
the procedure was intended to be exolu- 
wve or obligatory. 

In 37 All 273 (3) tbe plaintiff company 
whioh was registered under the Indian 
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Companies Act, 1882, bad entered into a 
contract with the defendant, in which it 
was provided that if any dispute arose 
between the parties it should be referred 
to the arbitration of one Hazarilal, whose 
decision was to be final. Disputes having 
arisen, the plaintiff company made an 
application under Sch. 2, R. 17, Civil 
P. C., to file the contract as to submission 
to arbitration in order that the matter 
should be settled in accordance with the 
provisions of the Code. This application 
was refused by the trial Court on the 
ground that the contract was not under 
seal as required by S. 96, Indian Compa- 
nies Act, 1882. On appeal, the decision 
was sought to be supported on the ground 
that under Ss. 96 to 123 of the Act, an 
agreement to refer disputes to arbitra- 
tion by a company to be legal must 
necessarily be under seal. According to 
S. 67, tlie company could enter into a 
contract without using its seal. But it 
was contended that that section was sub- 
ject to the special provisions of Ss. 96 to 
123 relating to arbitration. The learned 
Judges, after taking into consideration the 
use of the word ‘ may" in S. 96, and after 
referring to the corresponding provisions 
of the English Companies Act (25 and 26 
Vic. Ch. 89), expressed the view that it 
was probably the intention of the legis- 
lature when providing for the method in 
which a particular arbitration should be 
carried out to give the parties the option of 
having the arbitration in accordance with 
the Act if they thought fit. It was ac- 
cordingly held that the contract to refer 
to arbitration, though not under seal as 
required hy S. 96 of the Act of 1882, was 
not illegal, but was a contract which can 
be given effect to in the ordinary way. 
The appeal was accordingly allowed and 
tbe case was remanded for decision ac- 
cording to law. This case thus shows that 
tbe arbitration provisions of Ss. 96 to 123 
of the old Companies Act of 1882 were 
held to be not obligatory but optional 
and an agreement to refer to arbitration, 
which did not fulfil the requirements of 
S. 96 of that Act was allowed to be dealt 
with under the provisions of Sch. 2, Civil 
P. 0. 

I have already mentioned above that 
tbe operation of tbe Indian Arbitration 
Act of 1899 is practically restricted to 
the Presidency Towns by virtue of the 
provisions of S. 2 of that Act. Evidently 
the liegislature did not consider the Act 


suitable for application everywhere in 
India and it was therefore left to thedia. 
cretioQ of the Local Governments to ex. 
tend it to other local areas when they 
thought it fit to do so. In the Punjab, 
even when the Act was extended to cer. 
tain local areas in the Province, it was 
considered desirable to provide by a 
special enactment (Punjab Act 1 of 1911) 
that tbe Indian Arbitration Act should 
apply only when the parties expressly 
declare by an agreement in writing that 
the arbitration shall be governed by tbe 
Act. 

The policy of the legislature has thus 
been to restrict tbe operation of tbe 
Indian Arbitration Act only to those areas 
which are considered to be suitable for its 
application and in the Punjab, even io 
such areas, it has been left to the option 
of the parties to avail themselves of its 
provisions. The provisions of tbe Indian 
Arbitration Act have their advantages and 
disadvantages. The arbitrator has wider 
powers under the Arbitration Act and be 
has also tbe power to seek the opinion of 
the Court on a point of law. On tbe 
other band, tbe award, under that Act 
when filed is final, and there is no right 
of appeal given by tbe Act. It may there- 
fore have been considered advisable to 
leave it to the option of the companies 
outside the Presidency Towns to avail 
themselves of its provisions or not as they 
liked just as it was left to tbe option of 
tbe parties to do so in Punjab Act 1 of 
1911. 

It was urged by the learned counsel for 
tbe appellant that it will be prejudicial 
to public interests if the companies are 
allowed to go to arbitration without re- 
sorting to tbe provisions of the Indian 
Arbitration Act. But be was unable to 
point out any particular mischief likely to 
result from such a course. Reference 
was made in this connection to tbe pro- 
visions of 8ub-s. 2 of S. 162, Companies 
Act. Bnt that sub-section only enables 
companies to delegate to tbe arbitrator 
certain powers. Even in tbe case of arbi- 
tration outside tbe Indian Arbitration 
Act, the arbitrator cannot presumably 
settle any terms or determine any mat- 
ter which is not capable of being lawfully 
settled or determined by the company 
itself. The sub-section only enables toe 
company to delegate to the arbitrator 
further powers to settle disputes or e- 
termine matters which can be settled or 
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determined by tbe Directors or the 
managing agents. 

Coming non to the case-law on the 
subject, DO reported case directly in point 
was cited with tbe exception in Lab 
246 ( 4 }. In that case, however, tbe point 
was conceded, and there is no discussion 
of tbe law on tbe point. Tbe learned 
Judge was inclined to tbe view that the 
provisions of S, 152, Companies Act, 
applied to all references to arbitration by 
companies; but be expressly qualified bis 
decision by remarking that be should not 
be taken to e.xpress any considered opi- 
nion on the point. In 1933 Pesh 66 ( 0 ) 
also there is a remark that tbe mere fact 
that tbe company entered into the arbi- 
tration showed that tbe reference was 
under tbe Arbitration Act but no discus- 
sion on the point. The other cases cited 
wore 1931 Lab 555 (6). 14 Lab 249 (7) 
and 1933 Pat 49 (81. But these cases are 
really not directly in point. Tbe point 
which arose for decision in all these cases 
was whether a company can resort to 
arbitration under the Arbitration Act in 
areas outside the Presidency Towns, 
which had not been declared to be Pre. 
sidency Towns. It was held in the first 
case, 1931 Lab 655 (6), that a company 
could not do so unless the local area where 
the arbitration took place bad been de. 
dared a Presidency Town under S. 2, 
Arbitration Act. In tbe other two cases 
a contrary view was taken and it was held 
that even where the local area in ques- 
tion has not been declared a Preaidenoy 
Town, the arbitration would be permissi. 
ble in view of the provisions of S 152 (3), 
Companies Act, read with tbe provisions 
of S. 2, Arbitration Act. So far as I can 
see no question arose in these oases who 
ther a company could or could not proceed 
to arbitration independently of the pro 

TdqS°^ ml Arbitration Act, 

1899. There are no doubt certain re 

249 (7j.a8 well as in 
1983 Pat 49 (8j, which might be t aken to 

4. A^took Oil Oo. v. Abdul Majid, 1929 Lab 246 

^ J 18 I 0 5dS. 

5. Punjab National Bank v. Keval Krishna 

I9SS Pesh 66=148 I 0 435 ^'M**”**. 

6. Bunder Mai Lakhu Mel v. Paris Buainess 

7. Madho Prasad v. Sirsa Trading 
^®83Lah 44=141 I064=a3PLR 

1048=14 Lah 949. 

8. BupJal Agatwalav. Dhansat OoalOo.. 1983 

Pal 49=186 1 0 445=18 P L T 169. 


favour the opinion expressed in 1929 Lah 
246(4). But these remarks can only be 
taken as ‘obiter dicta' and cannot be said 
to represent any considered opinion of the 
learned Judges on the point now before 
us. 

Tbe language of S. 152, Companies Act, 
is not happy and its interpretation is not 
free from difficulty: but after carefully 
considering tbe wording of the section as 
it stands, and tbe general policy of the 
legislature, which appears to be not to 
make tbe provisions of the Indian Arbi, 
tration Act obligatory outside the Presi- 
dency Towns, it seems to me that the 
proper construction to place on the sec- 
tion would be to bold that it is an enabl- 
ing one and that it merely confers power 
on companies to refer disputes to arbitra- 
tion under tbe Indian Arbitration Act 
1899, by an agreement in writing, when 
this course is preferred. If the intention 
was to make the Indian Arbitration Act, 
applicable in tbe case of all arbitrations 
to which a company is a party tbe object 
could easily have been achieved by a 
slight amendment of S. 2, Arbitration Act, 
by adding tbe words ‘or where a company 
registered under tbe Indian Companies 
Act, 1913, is a party to tbe arbitration,' 
at tbe end of tbe first clause. I would 
answer the first question in the negative. 

If a reference to arbitration, outside 
the Indian Arbitration Aot was permis. 
sible the decree passed by the learned 
Senior Subordinate Judge on the basis of 
the award was perfectly legal and conse- 
quently the other questions referred to 
tbe Full Bench do not arise. I would 
accordingly return tbe ease to the Divi- 
sion Bench with the above answer to the 
first question. 

Coldstream, J.— I agree. 

Monroe. J.— I agree. 

R.M./r.k. Answer accordingly . 

A. 1. R. 1936 Lahore 728 

Aqha Haidar, J. 

Bur Singh — Petitioner. 

v. 

Anjvman Dehi Sohal and others — Rea 
pendents. 

Civil Revn. No. 433 of 1935, Decided 
on 7th January 1986, from order of Senior 
Bab_Judgo. Gurdaspur, D/, 9th March 

9 S.. 47 , 15l-S»baUnce 

of application and not cection quoted should 
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be examined to find out true nature — Decree 
beld to be fully satisfied before executing 
Court — Application to Inquire wbat money 
was due by judgment*debtor headed under 
S. 151» Civil P. C ^Application falls under 
S. 47 and not under S. 151, as it relates to 
matters of discharge or satisfaction, and 
hence order is appealable. 

Id coDsideriog whether ad application is 
under S. 47 or not, a Court must e^amiDd the 
substance of the appHcatioa to find out its true 
nature and should not be guided solely by the 
beading given to it by the applicant. 

Where the money decree was fully satisfied 
before ezecuting Courti and ao application 
under S. 151, Civil P. C., was made to inquire 
bow much money was due by the judgment* 
debtor : 

Held : readiug the application as a whole 
there could not be any manner of doubt that it 
related to matter touching the discharge or 
satisfaction of the decree and was therefore in 
reality and substance an application under 
8. 47 of the Code and therefore the order was 
appealable : 1933 All 429 ; 1934 Pai 202 and 

1933 Mad 130, BeU on ; 1930 Lah 496, Disting. 

[P 727 C 1] 

Ram Lai Anand {Malik) I — for Peti- 
tioner. 

L. M. Dutta — for Respondenta. 

Order. — This is a revision under S. 116, 
Civil P. C. Bar Singh owed a snm of 
Bs. 471 to Nawab Din under a money 
decree. Nawab Din was indebted to the 
Anjuman Dehi, Sobal. In satisfaction of 
his debt, Nawab Din transferred the 
decretal amount which was due to him 
from Bar Singh to the Anjuman and the 
Anjuman took out execution against Bur 
Singh. On 12th December 1933 Bur 
Singh put in an application in which he 
pleaded that the decree bad been fully 
satisfied by various payments made by 
him to Nawab Din He detailed those 
payments supported by receipts in the 
following manner : (1) Paid Rs. 21, on 
3rd August 1930 ; (2) Paid Bs. 50 on 
10th February 1932: and (3) Paid Rs. 400 
on 7th May 1933. 

The Anjuman admitted the payments 
under the first two receipts and therefore 
we are not concerned with them. The 
Anjuman however challenged the genuine, 
ness of the receipt for Bs 400. On 21st 
December 1933 one Abbas AH, the 
Mukbtar of the Anjuman, appeared before 
the executing Court and stated that the 
receipts were correct and that the decree 
bad been satisfied. On this statement, 
the Court dismissed the application for 
execution holding that the decree had 
been fully discharged. On 15th Janaary 

1934 an application was made by the 
Anjnman through another Mukbtar, 


Dehi (Agba Haidar, J.) 
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namely, Mohammed Bakhsh, asking the 
Court to inquire bow much money was 
due by the jadgmeot-debtot and what 
{•mounts had been realised by Nawab Din 
and Abbas AH. The heading of the ap. 
plication mentioned S. 151, Civil P, C. 
under which the application was alleged 
to have been made On 22Qd Janaaty 
1934, Abbas AH also made an application 
in which be stated that he was illiterate 
and had made the statement on 2Ut 
December 1933 as a result of deception 
practised upon him. The trial Judge held 
that the receipt dated 7tb May 1933, in 
respect of Bs. 400, had been executed for 
consideration and in fall satisfaction of 
the decree and dismissed the application. 
The Anjaman as well as Nawab Din pre- 
ferred an appeal to the Senior Subordinate 
Judge. The Senior Subordinate Judge 
allowed the appeal and held, after a con- 
sideration of evidence, that the receipt 
for Bs 400, was not a genuine document. 
He set aside the order of the lower Court, 
holding that only a sum of Rs. 71 bad 
been paid by the judgment-debtor to 
Nawab Din and that the balance wae still 
due by him. The amount of the claim 
being below Bs 5('0 the judgment-debtor 
has come np to this Court in revision as 
no second appeal lay under S. 102, Civil 
P. C. 

The first contention raised by the 
learned Counsel for the applicant is that 
the appeal to the lower appellate Court 
was incompetent, inasmuch as the order 
of the trial Court was one under S. 151, 
Civil P. C. He relies upon 1930 Lab 496 
(l) in support of his contention. There 
cannot be any doubt that the application 
dated 15th January 1934 made by the 
Anjuman refers to 8. 151, Civil P- 0 , in 
the beading. But the case cited is die- 
tinguishable from the present case because 
there the trial Court bad explicitly cited 
8. 151, Civil P. C., as the authority em- 
powering it to pass the order which wm 
sought to be challenged in appeal. In the 
present case, the trial Court does W 
purport to act under 8. 151, Civil P. 0-i 
and in fact there is no suggestion in the 
order that the Court was aotin 4 under the 
provisions of that section. Furthermore, 
the mere fact that the application men- 
tions in the heading S. 151, Civil P- •« 
is not conclusive. Most of the applma- 
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4ions are drawn np carelessly in this 
province by the clerks of pleaders and 
S. 151, Civil P. C., is frequently quoted 
in the beading indiscriminately and almost 
as a matter of coarse. But we must look 
to the substance of the application and 
not to the mere mechanical quotation of 
the section in order to do substantial 
justice between the parties. Beading the 
application as a whole, there cannot be 
any manner of doubt that it related to 
matters touching the discharge or satisfao. 
tion of the decree and was therefore in 
reality and substance an application under 
S. 47, Civil P. C., and the order of the 
executing Court was therefore appealable. 
I may mention that in 1933 All 429 (2), 
a Division Bench of the Allahabad High 
-Court held that S. 47 was applicable to 
execution proceedings as much after an 
order bad been passed declaring the deoree 
satisfied as before an order has been 
made to that effect. It was also pointed 
out that : 


Where a decree has beea held to have been die* 
•charged and one of the parties comes to the 
-Court on the ground Chat the order has been 
wrongly passed and should be reconsidered, 
the case would tall under S. 47 and the order 
vronld be appealable. 


Id 1934 Pat 202 (3), after an auction- 
sale in execution of deoree had taker 
place, the judgment-debtor moved th< 
Court to enter full satisfaction of the 
deoree on the date of the conhrmation ol 
Jthe sale. This was done. The deoree. 
holder then filed an application purporting 
to be under S. 151 and 0. 47, R. 1, Civil 
P. 0.. praying that the order of full satis, 
faction of the deoree be set aside and the 
sale be confirmed on the ground that the 
application for full satisfaction had been 
fraudulently filed by hie parokare in 
-collusion with the judgment.debior. It 
ms hold that, although in bis application 
•the deoree.holder had referred to 0 47 
B. 1, and S. 151. Civil p, 0., yet the 
application was essentially one under 
o. 47, Civil P. 0., relating to the die- 
charge of the decree. It would thus ap- 
pear that the facts of this case are very 
those of the present oaee. In 
1933 Mad 130 (4) it was laid down tha^ 
vn considering whe ther an application is 

^ Ohand. 1938 All 439= 

. i** ^ ° 468=1938 A L J 788. 
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□nder S. 47 or not, a Court must examine 
the substance of the application to find 
out its true nature and should not be 
guided solely by the heading given to it 
by the applicant. In view of all these 
authorities, I am of opinion that the ap- 
plication made by the Anjuman on 15tb 
January 1934, was in substance an appli- 
cation under S. 47, Civil P C., and there- 
fore an appeal lay against the order of the 
executing Court, dated 24th November 
1934. As regards the findingof the Senior 
Sobordinate Jndge, in appeal, that the 
receipt for Rs. 400 is not a genuine docu- 
ment, I cannot, sitting in revision, go 
behind it as it is a pure question of fact. 
The application is therefore dismissed 
with costs. 

v.b.B./r.k. Application dismissed. 


A. I. R. 1938 Lahore 727 
Addison and Din Mohammad, JJ. 
Sewa SingA— -Plaintiff-^Appellant. 

V. 

Milkha Singh and ofAers— Defendants 
— Respondents. 


Letters Patent Appeal No. 4 of 1936, 
Decided on 8th April 1935, from deoree 
of Rangi Lai, J.. Lahore. D/. 22Qd Goto, 
her 1934, reported in 1935 Lah 141. 

^ ^ Mortgage — Unpaid balance of mort* 
gagee consideration in bandt of mortgagee 
cannot be attached in execution of decree 
egeinct mortgager e« debt due to mortgagor: 
1935 Xtab 141, Beversed, 

A suit lor specido parformauce of a oontraot 
to advance money on a mortgage is Incompetent 
and. therefore, any unpaid balance of the 
mortgage consideration cannot be attached in 
execution ol a decree againet the mortgagor on 
the ground that it U a debt due to the mort- 
gagot. The mortgagor has only a remedy In a 
eult (or damages : 1935 Lah 141, Reversed ; 
Case law discussed. [P 729 0 1] 

Durga Doss— for AppsUant. 

Achhru Ram for Rcapondents, 

Addison, J. This is a case of a morl;- 
pp where part of the cousidecation was 
left in the hands of the mortgagees to re- 
deem a mortgage of other laud of the 
mortgagor in favour of a third person. 
The mortgage appears to be the usual 
anomalous mortgage with possession, in- 
terest being set off against the right to 
receive the income. A fourth party ob- 
tamed a decree against the mortgagor 
and m execution of that decree has at- 
tached the balance left with the mort- 
gageea to redeem the land mortgaged 
with the third party. This balance U 
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Es. 2,000 and the mortflage was effected 
some eight years before the present suit. 
The mortgagees preferred objections to 
the effect that this unpaid amount could 
not be attached in their hands Their 
objections were dismissed ana they insti- 
tuted the present suit under 0. 21. E. 63, 
Civil P. C , for a declaration that this 
unpaid amount was not liable lo attach- 
ment and sale. The trial Court decreed 
the suit. The District Judge on appeal 
reversed this decision and an appeal to 
this Court was dismissed by a Single 
Judge against whose decision this Letters 
Patent Appeal has been preferred. 

It was held in 30 All 252 (l) that 
where nioney piomised as a loan by a 
mortgagee is not advanced in full, the 
mortgagor is only entitled to recover, if 
anything, damages for non-payment of 
the balance : be cannot sue for specihc 
performance of the agreement to lend the 
full sum promised, and the non payment 
of a portion of the loan does not consti- 
tute a debt which can be the subject of 
attachment and sale under the Code of 
Civil Procedure. This was a decision by 
Sir John Stanley and Sir William Bur- 
kitt. Ano'.her Division Bench of the 
Allahabad High Court held in 52 All 761 

(2) that although a mere contract to lend 
money cannot be specifically enforced, 
the case of a usufructuary mortgage must 
stand on a different footing, particularly 
when possession has been delivered and 
the stipulation is that the profits are to 
be set off against the interest. For this 
reason a suit by the mortgagor to recover 
from the usufructuary mortgagee the 
money for which the mortgage was made 
and possession delivered was not really 
one for tbe specific performance of a 
mere contract to lend money, but to 
compel the defendant to perform bis 
part of tbe contract. It was said that 
the mortgage in 30 All 252 (l) was not a 
possessory mortgage though this is not 
clear from tbe report itself. 

A Single Bench of this Court, without 
discussion took tbe view in 78 I C 445 

( 3 ) , that a suit was maintainable by tbe 
mortgagor to recover the unpaid balance 
of tbe mortgage money from the mort- 

1. Fulchaod v. Ghaod Mai, (1908) 30 All 2d2= 
5 A L J 491=1908 AWN 105. 

2. Sbeopati Singh v. Jagdeo Singh, 1931 All 
95=124 I 0 764=52 All 761. 

9. Imam Dio v. Ditto, 1925 Lab 174=76 1 0 
445. 


gagee. Another Judge of this Court 
sitting alone, held in 140 I C 495 ( 4 ) that 
where money was reserved with the 
mortgagee in trust for payment to the 
creditors o( tbe mortgagor a suit by the 
mortgagor to recover the money so re- 
served, on default of payment, was main, 
tainable, and that no question of epecifie 
performance of tbe contract to lend 
money arose. This was a case where 
possession of the mortgaged property bad 
not been given and it was said that the 
learned Judges wbo decided 52 All 761(2) 
did not lay down that tbe giving of posses- 
sion by tbe mortgagor to the mortgagee 
was a condition precedent to enable tbe 
former to institute a suit for the recovery 
of the mortgage money. With all respect 
that does seem to be tbe distinction the 
learned Judges made in that case. An- 
other Single Bench of this Court followed 
140 I C 495 ( 4 ) in Civil Appeal 1577 of 
1933. On tbe other hand, tbe Madras 
High Court has in 47 Mad 698 (5) laid 
down that a suit to enforce an agreement 
to lend money on a mortgage is not main- 
tainable, though it is open to tbe mort- 
gagor to sue tbe mortgagee for damages 
for tbe breach of the agreement to lend 
money. It was further held that an 
assignee from a mortgagor of a partof tbe 
consideration due for a mortgage, which 
was not paid by the mortgagee, was not 
entitled to recover it in a suit against tbe 
mortgagee, and in this judgment 2 Mad 
79 (6), 34 U L J 342 (7) and 43 Cal 59 
(8) were followed. 

A Division Bench of tbe Calcutta High 
Court held in 43 Cal 59 (8) that a suit 
for specific performance of a contract to 
lend or borrow money on a mortgage was 
not maintainable. Certain English cases 
are cited there which clearly lay down 
this principle and suggest that the proper 
remedy is an action for damages. A Full 
Bench of tha Punjab Chief Court held in 
53 P B 1916 (y) that a mortgage was 
complete not when tbe consideration for 


4. Thakur Singh v. Jagat Siogb, 1933 Lab 1— 
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it was paid but when the mortgage con- 
tract was entered into regardless of wbe^ 
tber and when the consideration was paid 
or made good. It was further held that 
a mortgage, of which the whole considera- 
tion had not been paid, was valid to the 
extent of the money advanced. Similariy, 
a sale is complete when entered into 
though the seller retains a lien on the 
property sold to the extent of the unpaid 
purchase monsy Apart from the Single 
Bench decisions of this Court the weight 
of authority is towards the view that a 
suit for speci&c performance of a contract 
to advance money on a mortgage is in- 
competent and that any unpaid balance 
of the mortgage consideration cannot be 
attached in execution of a decree. The 
Master of the Bolls (Sir John Bomilly) 
said that ; 

It csrlaiDly is new to me that this Court has 
ever entertainsd iurisdiction in a case where 
the OQly personal obligation created is that one 
person says il you lend me the money I shall 
repay ii and give you good security and the 
terms are settled between them. The Court has 
said that the reason foe compelling apecihe 
performapee of a contract is because the remedy 
‘ns<Jequate or defective. But by what 
possibility can it be said that the remedy here 
U inad^uate or defective? It is a simple money 

pecuniary loss by my money remainlDg idle, 
and by my not getting so good an Inveetment 
lor It as you contracted to give me. This is a 
mere matter of oalculationT wd a jury would 

tile damage wh?ch 

the plaintill has euatained. 

Similarly, attempts to compel a man to 
borrow money were held incompetent. 
The correct view is that euch a contract 
cannot be specifically enforced, though 
the mortgagor has a remedy in a suit for 

that the so-called 
debt attached m this case could not be 
validly attached. I would accept this 
appeal, set aside the decision of the Dis- 
triot Judge and the Single Bench of this 

trial judgment of the 

Inn 11 ^. ‘ decreeing the claim. The 

?«M -^o^ts of this 

Letters Patent appeal and of the trial 

Court, and parties will bear their own 

Cle Btoh “■» 

Din Mohammad, J.— I agree. 

K.S./R.K. Appeal accepted. 


Abdul Eahman v. Emperor (Sbemp, J.) Lahore 729 
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Skemp, j. 

Aldul Rahman and others — Convicts — 
Petitioners. 

V. 

Opposite Party. 

Criminal Revn. No 1687 of 1936, Deci- 
ded on 11th February 1936, from order of 
Addl. Dist. Magistrate, Bobtak, D/- 30th 
October 1935. 

(u) Criminal P C. (1698). S. 423-*Power« 
of appellate Court^Appeal by accused -^Sen* 
tenca of fine cannot be enhanced by reducing 
impriionment. 

Where the trial Court passed a sentence of 
four months' imprisoomeDt and a fine of Rs. 20 
each against the accused, and the appellate 
Court on appeal by the accused and not by the 
Crown against the sentence, reduced the period 
of imprisonment but enhanced the fines: 

Held: that it was objectionable on appeal 
to enhance the sentences of fine as, under 
S. 423, an appellate Court cannot, lo an appeal 
by the accused from conviction, enhance the 
sentence psssed by the lower Court. [P730 0 1) 

❖ (b) Criminal P. C. (1898), S. 423-Power« 
of appellate Court— Second Clat* Magittrate 
patting tentence of fine— Aecuied member* 
of tame family— Appellate Court cannot pats 
tentence of fine for aggregate amount be- 
yond tbe maximum allowed to Second Clait 
Magistrate. 

Where a Second Class Magistrate passed a 
eentence of fine on tbe accused who all were 
the members of one family, assreffstinff 
Rs. 120, the Additional District Magistrate, on 
appeal, has no power to pass a sentence of fine 
aggregating an amount beyond the maximum 
allowed to a Second Class Magistrate. 

sr t , , (P 730 0 1] 

Muhammad 4wtn— for Pebibioaera. 

Order— The six petitioners are Sarfraz 
Ah and his three sons. Abdul Rahman, 
Abdul Ghani and Mohammad Ali, bis 
Sadiq Ali and bis nephew Akbar 
All. The four younger men were sen- 
tenced to four months’ rigorous imprison, 
meat and Ba. 20 fine each, and the two 
e der ones to imprisonment till the rising 
of the Court and Rs. 20 fine. Rs. 50 was 
awarded lo tbe complainant as compensa. 
tion. These sentences were passed by a 
Magistrate of the 2nd Class. On appeal 

!i District Magistrate found 

tPat the complainant gave the original 
act of provocation and altered the convio- 
wons to S. 835 read with S 149, [. p. Q. 
He altered the sentences to the imprison^ 

undergone and a fine of 
.Ks. oO m the case of font younger men 
only. He disallowed compensation to the 
complainant, who, he found, was partly 
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Monroe, J. issued notice on the ground 
'that it was objectionable on appeal to 
enhance the sentences of tine, there being 
no appeal by the Crown. Mr. Muhammad 
i^min also points out that the petitioners 
'are all members of one family and that 
the aggregate sentence of tine amounts to 
Rs. 240. In my opinion both these 
grounds are cogent, and I reduce the sen. 
tences of fine to the original amounts, 
namely Rs. 20 each. 

D.S./r.K. Petition allowed. 


A. I. R. 1936 Lahore 730 

Din Mohammad, J. 

Emperor. 

V. 

Jiwan Lal Gauia— Accused. 

Criminal Misc. Petn. No. 108 of 1936, 
Decided on 6th May 1936. 

Criminal P. C. (1898), S. 497 (5)-Proeeed* 
ingt under— Accuied, releated on bail, mia* 

uting concesfion given to him — He by (eeing 
proiecution witnei* impeding, mioimiaing 
and deitroying evidence againit him— He i« 
liable to be re arre*ted under S. 497 (S). 

The granting of bail in a DOQ-baiUble oBence 
is a concession allowed to an accused person 
and it presupposes that this privilege is not to 
be abused in any manner and that the accused 
person has not come into contact with the 
prosecution witnesses or to exert any undue in- 
Buence on them so as to destroy the evidence 
or to minimise its effect against him. It is a 
sort oi trust reposed in him by Oourt and ititis 
found that be has betrayed this trust in any 
manner or that he has misused the liberty 
thus granted to him by the Oourt, he disen- 
titles himself to the privilege so granted and be 
can be re-arrested and put iuto custody under 
S. 497 (5), Criminal P. G. This is more specially 
so, when he happens to occapy a dominating 
position in relation to the witnesses cancerned 
and can injure or benefft them by bis own fiat. 
The object of 8. 497 (5) is not punitive, but it is 
equally true that the interests of the adminis- 
tration of justice demand that nobody should 
be allowed lo impede the coarse of justice or 
hamper its administration in any manner. 

(P 781 C 1] 

{Diwan) Ham Lal — for the Crown. 

M. Sleem — for Accused. 

Order. — Jiwan Lal Gauba is involved in 
a case under S 409, 1. P C. The charge 
against him is that in the capacity of a 
Director of the Bharat Insurance Com- 
pany he committed criminal breach of 
trust in respect of Rs. 19,000 odd by issu- 
ing two cheques in favour of the Peoples’ 
Bank with a view to purchase two decrees 
outstanding against his father Lala Hari- 
kishan Lal who has lately been adjudged 
an insolvent. Jiwan Lal was arrested on 


30tb April 1936 but was released on bail 
by the District Magistrate on the same 
day. On 4th May the present applioatiou 
was made by the Government Advocate 
under S. 497, sub-s. (5), Criminal P. C., 
for caucellation of Jiwan Lai's bail on the 
ground that he bad abused bislibertyand 
made an attempt to tamper with the pro- 
secution evidence. This application was 
supported by three affidavits sworn by 
Khawaja Nazir Ahmad, Bar-at-Law, 
Mr. Swami and Muhammad Din. Khawaja 
Nazir Ahmad is the receiver of the estate 
of Lala Harkishan Lal and as such has a 
substantial interest in the affairs of the 
Bharat Insurance Company. The other 
two deponents are the employees of the 
Bharat Insnranco Company. 

Notice was issued to Jiwan Lal Gauba 
to show cause why be sbonld not be ar* 
rested and committed to custody. He ap. 
peared with his counsel Mr. Sleem and 
contended that the allegations made 
against him both in the application and 
the affidavits were false. At bis own re. 
quest he was examined on solemn affir. 
mation and in the course of his examina. 
tion be admitted that he had made a re- 
quest to the Manager and the Assistant 
Manager of the Bharat Insurance Com- 
pany to let him know the gist of the 
statements made by them to the police 
and also commissioned them to procure 
similar statements from the other em- 
ployees of the Company. He further pro- 
duced all those statements which bad 
been supplied to him in compliance with 
his wishes. 

The question is whether the material 
brought on the record justifies this 
in taking action under 8. 497, sub-s. (6Ji 
Criminal P. 0. From the statement made 
by Jiwan Lal it is established that he 
brought himself into contact with some of 
the prosecution witnesses in the case 
against him. To some he made a direct 
request: the others he appro sohod through 
the General Manager and the Assistan 
Manager. It is also proved that he 
wanted to secure this information ®*®her 
in their own handwriting or over their 
signatures. It is clear that he exercises 
plenary powers in relation to his etnp o- 
yees. He has admitted that m certain 
cases be imposed fines on verbal orders 
and directed their payment to oharity 
rather than to the coffers of theCompAny- 
He has also stated that in the case of oj® 
employee who refused to address him as 
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Direotor-in-cbarge, a designation ^bich he 
says he has coined himself, he suspended 
him. Now if a man of his position and in* 
fluenoe has recourse to this novel proce. 
dure of extracting information from his 
own employees, either in their own hand- 
writing or over their signatures, however 
innocent the matter may appear to him 
to be, it cannot but be interpreted other- 
wise by the employees themselves who 
may be led to believe that their safety 
lies in bis safety and that if they wanted 
to retain the means of their livelihood 
they should not do anything which may 
prejudice his case in any manner. This to 
my mind is nothing less than an indirect 
attempt to intimidate or terrorise the 
proseontion witnesses. 

The granting of bail in a non-bailable 
offence is a concession allowed to an ac- 
cused person and it presnppoaes that this 
privilege is not to be abused in any man- 
ner and that the accused person has not 
to come into contact with the prosecution 
^witnesses or to exert any undue infloencs 
|On them so as to destroy the evidence or 
|to minimise its effect against him. It is a 
sort of trust reposed in him by Court and 
if it is found that ho has betrayed this 
trust in any manner or that he has mis- 
used the liberty thus granted to him by 
Court, he disentitles himself to the privi- 
lege so granted. This is more specially so, 
when he happens to occupy a dominating 
position in relation to the witnesses con- 
cerned and can injure or beneht them by 
his own fiat. It is no doubt true, as con- 

Q “fnn the object of 

B. 497 (5) 18 not panitive, but itieeqaally 
true that the intereatg of the adminiatra- 
tion of justice demand that nobody should 
be allowed to impede the course of justice 
or hamper its administration in any man. 
ner. I hold therefore that the application 
made by the Government Advocate is not 
wthout foundation and that Jiwan Lai in 
Ithus making an attempt to approach the 
prosecution witnesses and require them to 
Bupply him with the gist of the statements 
made by them to the police abased the 
opportunity granted to him by the Court 
end has thus disentitled himself to enjoy 
the concession any longer. 

Before I close I may remark that the 
Government Advocate has also argued 
tnat as the offence is punishable with 
•transportation for life, it was not comoe 
tent to the District Magistrate to enlarge 
the accused on bail, inasmuch as there 


appeared reasonable grounds for believing 
that the offence had been committed by 
him. I however intentionally refrain from 
making any observations on that point, as 
I apprehend that any remark made by me 
one way or the other may prejudice the 
trial of the case. Under sob-s, (6), S. 497, 
Criminal P. C., I order that Jiwan Lai 
Ganba be immediately arrested and com- 
mitted to cnstody. He will be treated as 
an under.trial prisoner of class (l). 

R.W./R.K. Petition accepted. 
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Young, C. J. and Abdul Rashid, J. 

Phullu and another — Convicts — Appel, 
lants. 

V. 

Emperor — Opposite Party, 

Criminal Appeal No. 1501 of 1934, 
Decided on 17th January 1935. from order 
of Sess. Judge, Multan, D/- 5th November 
1934. 

^ Criminal Trial— Accomplice — Woman 
^^Bniaant of intention of her paramour of 
killing her husband, not diacioiing It to her 
husband— Her testimony is of no higher 
v^lue Ihan that of accomplice. 

Whcc 6 a womaD, aUbougb cognizant of the 
tact that her paramour Intended to kill her 
hueband, doei not dUoloee the fact to her 
hueband, ehe must be regarded as an acconx* 
pUce in the crime. In any case, her teetimony 
cannot carry any higher value than the testi- 
mony of an accomplice. [p 732 C 1 ] 

M, Pi*ri and Krishen Swamp— {ot 
AppellautBs 

27axtr Hussain— for Opposite Party. 

Toang, C. J.— The appellants Phullu 
and QuUa have each been sentenced to 
death, under the provisions of S. 302, 
I. P. 0., for the mnrder of Auwar, their 
first cousin. They have preferred an 
appeal to this Ooort and the case is also 
before ue under 8. 374, Criminal P. 0.. 
for the conBrmation of the capital sen- 
tence. Briefly stated the case for the 
prosecution is thatMt. Shadan (P. W. 2), 
the wife of Anwar deceased bad con- 
tracted illicit intimacy with Phullu ap- 
pellant. The deceased Anwar was an 
elderly man of 60, while Mt. Shadan ie a 
you^ woman of about 25 years of age. 
Phullu appellant was living in the neigh- 
bourhood of Anwar, and Shadan had 
ample opportunity to carry on her illicit 
. 8 out any hindrance. Anwar 

discovered that his wife Mt. Shadan was 
Mrrying on with Phullu appellant, and 
he went to live at another well situated 
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at a distance of abont a mile from the 
residence of Phullu. 

The principal evidence in the case con- 
sists of the statement of Me. Sbadan who 
is the only eye witness. According to her 
testimony Phullu hud offered to procure 
poison so that she might administer it to 
her husband. Slie however did not agree 
to carry out his wishes. Phullu then 
told her that he would kill Anwar him- 
self without any assistance from her. She 
stated in the Court of the Sessions Judge 
that she did not agree to the suggestion 
put forward by Phullu appellant bnt tried 
to dissuade him from carrying out bis 
plan. Before the committing Magistrate 
however Mt. Sbadan had admitted that 
she kept quiet when Phullu told her that 
he would murder her husband and that 
she did not disclose this to her husband. 
Anwar was murdered on his thrashing- 
floor where be and bis wife Mt. Sbadan 
were sleeping on two separate cots. It 
seems to us clearly established by the 
istatement of Mt. Sbadan herself that she 
was cogni/ant of the fact that Pbnllu 
intended to kill her husband and that in 
spite of this she did not disclose the fact 
to her husband. In these circumstances 
she must be regarded as an accomplice. 
In any case, her testimony cannot carry 
any higher value than the testimony of 
an accomplice. 

On behalf of the prosecution reliance 
was placed on the statements of four other 
witnesses namely, Sawan (P. W. 3), 
Kamal (P. W. 4). Naza (P. W. 5) and 
Mt. Sarwar {P. W. 7). All these wit. 
nesses depose that soon after the murder 
they were told by Mt. Sbadan that her 
husband had been killed by the two ap- 
pellants. Their source of information 
being the statement of Mt. Sbadan, their 
evidence cannot be regarded as corrohora- 
tive of the evidence of the accomplice. 
The only other evidence in the case con. 
sists of the statements of Allah Wasaya 
(P. W. 10) and Nuran (P- W. ll). Allah 
Wasaya alleges to have seen the two 
appellants armed with dangs shortly be- 
fore the murder, and Nuran alleges to 
have seen them a short time after the 
murder had been committed. These wit- 
nesses did not make any mention of the 
incident to the police for three days after 
the occurrence. Their evidence is other- 
wise also unsatisfactory. No reliance can 
therefore be placed on their testimony. 
The evidence summarised above, in oar 
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opinion, does not establish the guilt of the 
appellants beyond all reasonable doubt. 
We therefore give the appellants the 
beneht of the doubt, accept their appeal 
and order that they be set at liberty 
forthwith. 

R.M./r.K. Appeal allowtd. 
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Addison ARD Abdol Rashid, JJ. 

Emperor. 

V. 

G, a Pleader, Gujrat — Accused. 

Civil Misc. No. 84 of 1936, Decided ou 
25th March 1936. 

Legal Practitioner — Misconduct— Pleader 
altempting to bring influence on Judge 
through hit relative ie guilty of groei mil* 
conduct - Serioui notice ehould be taken of 
such acts^ Pleader concerned, inexperienced 
admitting bis guilt and expressing penitence 
— Offence not viewed with disfavour by pub* 
lac— He need not be puniibed so severely as 
he deserves. 

A pleader altempting to bring influonce on a 
Judge, before whom he is arguiog an appeal, 
through a relative of the Judge, Is guilty of 
gross misconduct. His act is highly reprebeoai* 
bie and it is in the interests of the legal profes- 
sion that serious notice should be taken of sacb 
acts and severe punishment is called for in 
such a case. 

Where however the pleador concerned is In- 
experienced, and expresses his penitence at once 
and makes no dental of what be bad done, and 
the offence is not viewed by the public with the 
disfavour it should, be need not be punished as 
severely as he deserved. 

Pleader severely censured and warned and 
ordered to pay the costs of the proceedings. 

[P 783 0 1] 

Bam Lai iDiwan)—iot Petitioner. 

Asad Ullah Khan and Abdul Aziz lor 
Respondent and Respondent in person. 

Addison, J — Notice issued to the res- 
pondent to show cause why he should not 
be dealt with under S. 13, Legal Praoti- 
tioners’ Act, in that, while he was bolding 
a certifleate to practice as a pleader issu- 
ed by this Court, in a criminal appeal 
pending before the Sessions Judge, Guj- 
ranwala. he arranged to get a relative of 
the Sessions Judge from Kobat * 
view to his influencing the Sessions Judge 
in the decision of the appeal. With this 
object the respondent brought the rela- 
tive to the residence of the Sessions Judge 
and himself waited outside. The SessioM 
Judge, having discovered what had bap- 
pened, wrote him a letter, to 
replied admitting that he had done « 
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espressiog bis regret and adding that be 
was compelled by force of local cireams- 
tances to adopt the coarse be did. It may 
be added that the accused in tbe case be- 
fore the Sessions Judge bad been a sap- 
porter of tbe pleader in tbe District 
Board election. The case was reported to 
this Court by tbe Sessions Judge wbo sug- 
gested that a warning might suffice as 
perhaps this was tbe first case in which 
a Judge had taken such a step with res- 
pect to safarisb. 

Tbe respondent is 32 years old and has 
only been practising for four years. It 
Imay thus be said that be is inexperienced. 
iHe admitted bis guilt straight away and 
jthere is no doubt that public opiniou is 
weaker than it should be in respect of 
this matter. It is frequently looked upon 
as a venial offence despite tbe fact that 
it implies as much moral obliquity as cor- 
ruption outright. It was pleaded before 
us that in view of bis youth, the vitiated 
atmosphere prevailing and the wrong 
angle of vision taken with respect to this 
sort of thing, along with the circumstance 
that be expressed his penitence at once 
and made no attempt to deny what he 
had done, we should treat him more 
leniently than hie act merits. In view of 
these facts and especially of the circums- 
tance that it appears that this offence is 
not viewed with that disfavour it should, 
we think perhaps that in tbe present case 
the respondent need not be punished so 
severely as he deserves. At the same 
time, we wish to state that such acts are 
highly reprehensible and that it is in the 
interest of tbe legal profession that seri 
ous notice should be taken of them and 
we hope that in the future what we have 
said will act as a check to such acts, even 
If we have failed to punish the first per- 
son who has come before ua severely. We 
consider that punishment is necessary 
and we direct that he be severely censur. 
ed and warned and ordered to pay (be 
costs of these proceedings, which we tax 
at Rs. 450. This snm will include the 
oovernment Advocate s fee. 

B.U./h.k. Order CLCcordingly. 
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Bhide and Cdrrie, JJ. 

Secy, of State — Defendant — Appellant. 

V. 

Tikka Jagtar Singh — Objector — 
Respondent. 

First Appeal No. 2124 of 1931, De. 
cided on 29th November 1935, from 
decree of Addl. Dist. Judge, Lyallpur, D/- 
30th August 1931. 

(a) Land Acquisition Act (1894), Ss. 9 
and 25— ‘PorticuJars of claim must be given. 

Under S. 9 of the Act a claimant must give 
particulars of bis claim. And if ao item is uot 
specified, merely because the amount awarded 
does not exceed the total amount claimed, ho 
will not be awarded compensation on that 
score: 1933 Sitid 21, DUting. [P 735 C l] 

(b) ^ Land Acquisition Act (1894), S. 
Service on servant held good. 

Where a claimant was served with notice 
under S. 9 through his servant, who accepted 
service on behalf of bis master, communicated 
with bis master and received instructions from 
him and preferred a claim : 

Held: that the service was valid and good 
under S. 9. [p 735 q 

Dewan Ram Lai and Asadallah — for 
Appellant. 

Sardar Sarnam Svtgh—toi Respon- 
dent. 


wurrio, 


. K — i,^ertam lands m Uhabs 
Nos. 296 R. B. and 233 R. B. were ac- 
quired for the projected Cbananwala. 
Lyallpur Railway. The Land Acquisition 
Collector awarded compensation at the 
rate of Rs. 480 per acre in tbe case of 
Chak No 296 R. B. and Rs. 520 in the 
case of Chak No. 233 R. B. On objections 
by ilka Jagtar Singh in respect of the land 
belonging to him in Chak No 296 R B 
and Chak No 233 R B. and by Nathu Ram 
in respect of land in Obak No 233 R B 
references were made to the District 
Judge. These references were consoli- 
dated and dealt with together. The 
learned District Judge raised the rate for 
the land to Rs. 900 in each case. In 
addition he allowed compensatiou for 

Singh at the 

rate of Rs. 250 per square but allowed 
Nathu Ram nothing under this head on 
the ground that he had preferred no 
claim before the Land Acquisition Col. 
lector. This award has led to three ap. 
peals which may conveniently be decided 
lu one order. 

The Secretary of State has appealed in 
both oases while Nathu Ram has preferred 
a cross-appeal. In both oases the Secre- 
tary of State contested the market value 
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of the land as hsed by the learned Dis- 
trict Judge. In the case of Tikka Jagtar 
Singh he also contended that the refer- 
ence was barred by limitation and that 
Tika Jagtar Singh was not entitled to any 
compensation for severance because he 
had not preferred any claim to such com- 
pensation before the Land Acquisition 
Collector, or in the alternative had failed 
to prove any damage by severance. Nathu 
Bam in his appeal claimed that he should 
have been awarded compensation for the 
land at Bs. 1,200 per acre and also 
claimed compensation on account of seven 
marlas occupied by a watercourse for 
which no compensation has been allowed 
by the District Judge, on account of two 
trees and on account of severance. 

To take the appeal of the Secretary of 
State against Tika Jagtar Singh first, it is 
clear that there is no force in the objec- 
tion regarding limitation. The award was 
pronounced on 23rd February 1930 and 
the application for reference was pre- 
sented on 8th April 1930. It is, however, 
pointed out that 6th and 7tb April were 
holidays in Lyallpnr and that thus the 
application was within time. That this 
was so appears from the order of the 
learned District Judge on p. 18 of the 
paper book in connexion with the case of 
another objector. The learned District 
Judge remarks that 6tb April was a Sun. 
day and the next working day was 8th 
April. Hence it is clear that the appli- 
cation for reference was within time and 
is not barred by limitation. As regards 
the second point the objection that no 
claim for severance had been preferred 
before the Collector was raised before the 
learned District Judge, but he held that 
the Tika Sahib had not been properly 
served under S. 9 and therefore the claim 
could be entertained. It appears that 
notices under S. 9 were issued to the 
Tika Sahib and were received by Kahn 
Singh. 

This man is the Sarbrah Lambardar 
for Tika Jagtar Singh and described him- 
self as the Mukhtar, though subsequently 
he stated that he had no power-of-attor- 
ney. He certainly appeared before the 
Collector and in bis statement before the 
District Judge be admits service of the 
notice and states that be bad written to 
the Tika Sahib a week before the date of 
hearing but got no reply. When be ap- 
peared he stated that his statement was 
the same as that of Nathu Bam who had 


claimed Es. 4,000 per acre compensation 
On 20th April 1929 he made a statement 
in which he claimed that land in ex. 
change should be given in Chak No. 289 
and when asked whether be was prepared 
to accept land elsewhere he stated that 
he wonld not answer but wonld consult 
his master. He admits that before he 
made that statement he had already con- 
suited his master. Finally, on 30th April, 
Bam Singh who held the general power- 
of-attorney from the Tika Sahib presented 
a petition in which he stated that be was 
not prepared to take land at a distance. 
Neither in this petition nor in the state, 
ment of Kahn Singh was any claim pro. 
ferred on account of severance. It is 
therefore urged by the learned Govern- 
ment Advocate that the District Judge 
could not award anything on this score in 
view of the provisions of S. 25, Land Ao- 
quisition Act. In this connexion he has 
cited 7 Lah 416 (l), 40 I C 274 (2) and 46 
I C 906 (3) which clearly support his 
contention. 


On the other hand it is contended on 
behalf of the respondent that where it is 
intended to apply the provisions of S. 25, 
Land Acqnisition Act, it is necessary that 
the provisions of S. 9 should have been 
strictly complied with. The learned 
Counsel for the respondent has cited in 
this connexion 1930 Cal 471 (4) and 1930 
Mad 836 (5) in both of which oases it was 
held that 15 days clear notice must be 
given under S. 9. Beference was also 
made in 1933 Sind 21 (6), but in that case 
compensation on the score of severance 
bad been claimed before the Collector 
though the amount had not been specified 
and the learned Additional Judicial Com- 
missioner remarked that that would indu* 
bitably afford a sufficient ground for con- 
donation and more so when the respon- 
dent had placed materials showing what 
his expert considered to be a fair compen- 
sation, and the Land Acquisition Officer 


1. Orient Bank of India v. Secy, of State, 1926 
Lah 401=94 1 0 245=7 Lab 416=27 P L « 

2. Ram Prasad v. Collector of Aligarh, 1917 


All 52=40 I 0 274. t h 

3. Umar Bakbsh v. Secy, of State, 1918 I*n 

160=46 I C 906. , 

4. Tara Prasad v. Secy, of State, 19^ 

=127 1 0 666=57 Oal 837=34 OWN 323. 

5. Venkatarama Iyer v. Collector of Twjore, 

1930 tiad 836=128 I C 147=53 Ma^ 921- 

6. Secy, of State v. i\ B. Dinahaw, 1988 Sind 

21=146 I C 1040=27 8 L R 84. 
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dealt ^ith the claim on the materials 
placed before him without demor and 
without requiring the respondent to make 
the claim more specific. He remarked 
that be was prepared to go further and 
hold that the respondent wae under no 
obligation to specify tbe amount as 
claimed under this item and that in any 
event, as he had claimed compensation 
at the rate of fis. 20 per square yard 
plus sometbing more, S. 25, Cl. (2), 
was no bar to bis being awarded a 
total compensation in respect of all 
items in excess of that awarded by 
tbe Land Acquisition Officer provided it 
was not more than Rs. 20 per square yard. 

In the present case, however, it 
is clear that though a total amount 
of compensation largely in excess 
of the amount awarded by tbe Collector 
was claimed no mention was made of any 
claim in respect of severance. It is clear 
from tbe perusal of S. 9, Land Acquisi. 
tion Act, that a claimant must give parti, 
culars of his claim. Construing the sec- 
tion liberally the view taken by the 
learned Additional Judicial Commissioner 
in 1933 Sind 21 (6), viz., that, where a 
claim to compensation on the score of 
severance has been made though the 
jamoant has not been specified, it can be 
entertained provided that tbe total 
amount of compensation eventually 
awarded does not exceed the total amount 
claimed by the objector, would not apply 
in the present case. The sole question is 
whether the Tika Sahib was served with 
nofcme. Mr. Harnam Singh points out 
that the notice itself was in many ways 
defective. That is true, but the obieo- 
tion was nob taken earlier. He farther 
contends that S. 9 (3J contemplates per- 
sonal service and that Kahn Singh was 
not an agent authorized to receive ssr 
|Vice on behalf of Tika Sahib as be had no 
power.of.attorney. Now. in the present 
case It 18 clear that Kahn Singh did ac 
cept service on behalf of tbe Tika Sahib 
and communicated with him and was re 
oeiving loatrucbions from him. The Tika 
Sahib himself, who is the only person in a 
position to say whether he bad received 
intimation, refrained from appearing in 
the witness box, and in these oiroam- 

f been prepared to 

hold that he had been duly served with 
the notice under S. 9 and failed to .prefer 
any olaim on the score of severance be- 
fore the Colleotor. 


It is unnecessary, however, to record 
any definite finding on that point as the 
appeal of the Secretary of State as re. 
gards the compensation awarded for se. 
verance must succeed ou the short ground 
that tbe objector has failed to produce 
any evidence to show what damage he 
would suffer on this score. Tbe proposed 
railway line for which tbe land was ac- 
quired indeed cuts across bis land, but 
considerable areas remain on either side 
and there is no evidence to show that 
the value of these lands would be de- 
creased by severance or that any extra 
expenditure would be necessary to colti. 
vate them efficiently. It is clear on the 
evidence of the Exeoative Engineer 
(P. W, 4) that the railway woold provide 
necessary culverts and new watercourses 
if necessary. This disposes of tbe evi 
dence of tbe Patwari (P, W. 5) who 
merely states that if a railway line 
passes through this land, the cut-off por. 
tion will lose its means of irrigation un. 
less culverts are provided. The only 
other evidence produced by the respon- 
dent on the question of severance was tbe 
vague statement made by P. W. 2 Annp 
Singh who estimated that in his case in 
another Chak the value of the square 
bad been reduced by one half as separata 
supervision was required on either side 
while borrow.pits attracted rain water 
On such meagre data it is impossible to 
uphold any claim for compensation on the 
score of severance. 

As regards tbe market value of the 
land the learned Government Advocate 
contends that tbe value placed upon it by 
the learned Additional District Judge is 
too high, while on behalf of Nathu Ram 
it 18 contended that the price should be 
enhanced. The Patwari states that 

1926. 27 and that the two Chaks are of 

of sale by auction, viz., one killa of nehri 

for Re. 685. The statement of private 

paper book gives on four transactions an 
average value m Chak No, 233 of Rs i nifi 
per acre. Two sales in 1924 of consider- 
^ rq”®*® 8ive rates of Rs. 936 and 
08 . 096 respectively per acre. The aver 
^e. however, is swollen by the remaining 
two sales m 1927 In both cases the ven? 

1937^h® Charanjit Singh. In May 
1927 he sold by a registered deed 65 
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kanaU 10 marlas for Rg. 7,500 giving aa 
average of Es. 1.089. A reference to the 
sale deed shows that only Rs. 4,000 was 
actually paid before the Sub-Registrar, 
Es. 2,000 being described as earnest 
money, while a pro-note was taken for the 
balance of Es. 1,500. Though Cbaranjit 
Singh was placed in the witness box by 
the objector this deed was never put to 
him and he was never questioned regard- 
ing the receipt of cash. 

The second sale by him was an oral 
transaction by which he sold 124 kanals 
12 marlas for Rs. 18,900 in July 1927. 
This gives an average rate of Rs. 1,216 
per acre. The mutation Ex. P.4, which 
was sanctioned in September, shows that 
only Rs. 10,700 was paid at the time of 
the attestation of the mutation entry it 
being alleged that Re. 5,700 bad been paid 
as earnest money and Rs. 2,500 more bad 
been paid on the day the report was made 
to the Patwari. The vendor, when exam- 
ined, was very vagne about this transac- 
tion. He first stated that the area was 
about 13 acres and then stated that it 
was about 20 acres and gave no details 
regarding the price. Though this sale 
took place a couple of months after the 
other sale, the vendor states that it was 
a year or two later. The vendee Hari 
Singh (P. W. 3) is also somewhat vague 
in giving the area as 120 kanals. Neither 
of these two transactions by Cbaranjit 
Singh is of much value as the actual pay- 
ment of the alleged price has not been 
established. As regards the oral sale it 
seems extraordinary that a transaction of 
this magnitude should be carried out in 
such a manner. I, therefore, am of opinion 
that these two transactions are of no help 
in determining the value. 

Tbe learned District Judge relied on 
calculations of the capitalized value of 
rents in reaching his estimate of the mar- 
ket value, but neither party attaches any 
importance to this and in my opinion 
these rents are not a safe guide. After a 
consideration of tbe available evidence 
and bearing counsel I am of opiniou that 
the figure of Rs. 900 per acre assessed by 
the learned Additional District Judge is a 
fair price in view of tbe fact that in 1928 
prices had according to the Patwari begun 
to go down from tbe peak level reached 
in 1926-27. I can see no ground for re- 
ducing the figure as suggested by the lear- 
ned Government Advocate or enhancing 
it as urged by Nathn Ram’s counsel. I, 


therefore, accept it as a fair valuation 
As regards tbe appeal of Nathu Ram the 
learned Government Advocate concedes 
that he is entitled to receive compensa. 
tion for tbe area of 7 marlas occupied by 
a watercourse passing under the line. He 
suggests that compensation should be 
nominal as the railway will afford facili. 
ties for passing water under the line. It 
is clear, however, that the proprietary 
right in the land has been acquired, and 
though the land may at present be used 
as a watercourse it might at any time, in 
tbe event of re-organisation of tbe irriga- 
tion arrangements, be cultivated, I would, 
therefore, award compensation for this 
area at the same rate as that of the culti- 
vated land, viz. Rs. 900 per acre. This 
comes to Rs. 39.6-0 for 7 marlas. As re- 
gards the remaining claims preferred by 
Nathu Ram admittedly he preferred no 
claim to compensation for the two trees 
or on tbe score of severance when be ap- 
peared before the Collector and therefore 
in view of tbe rulings cited above bis 
claim was rightly rejected by tbe learned 
District Judge. 

One further point remains in both cases. 
The learned Government Advocate has 
contended that tbe learned District Judge 
erred in awarding the objectors propor- 
tionate costs. That was a matter within 
tbe discretion of the District Judge and 
I see no ground for interference. The 
actual calculations of tbe costs appear to 
be correct as far as pleader’s fee is con- 
cerned. In view of the above findings 
I would dismiss in toto tbe appeal of the 
Secy, of State as against Nathu Ram with 
costs. As regards Nathu Barn’s appeal 
I would accept it to tbe extent of increas- 
ing the amount awarded to him by 
Rs. 39-6 0 on account of 7 marlas of 
watercourse with proportionate costs. His 
appeal is otherwise dismissed with costs. 
As regards the appeal of the Secy, of 
State as against Tika Jagtar Singh I would 
accept the appeal to tbe extent of dis- 
allowing the compensation awarded on 
account of severance, that is to sayi 
Rs. 1,250. To that extent the appeal w 
accepted and tbe amount a,warded by t 0 
learned District Judge is reduced T 
Rs. 1,250. As tbe appeal has only been 
partially successful I would leave the 
parties to bear their own costs m this 
appeal. 

Bhide, J.— I agree. , 

v.B./R.K. Appeal partly accepted. 
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Coldstream, J. 

Gurbakhsh Singh — Judgment, debt or — 
Appellant. 


V. 

{Firm) Lai Chand-Darshan Lai — Da- 

•cree.holders~Re9pondeDts. 

Misc. First Appeal No. 1853 of 1935, 
Decided on 24tb February 1936. 

(a) ExecuUon— EKempHon from attachment 
— Jagirdars promited freedom from attach* 
sent of property by Board of Administration 
— Such immunity held did not apply to pro* 
•party of their succeisora. 

Where the letter of the Board of Administra* 
tioQ promised a number of jagirdars of the 
time being freedom from attachment of their 
property: 


Beld: that such immonity was not attached 
by the Board's order to the property of ail their 
successors and that jagirdar was not a Ruling 
Chief aod that the Civil Procedure Code made 
no meotion of exemptions allowed by executive 
order. (P 73SC 1] 

(b) Custom (Punjab)'— Ancestral property — 
Includes both lands and houses^Exempt 
from attachment. 

Ancestral property which devolves in aecor* 
dance with Punjab agricultural custom includes 
both lands as well as house and such property 
is exempt from attachment io execution: 4 P it 
1918 and 28 P it 1913, Bel. on. [P 738 0 2J 

(c) Estoppel Agreement to exempt judg* 
ment-debtor from personal liability in con* 
iideratien of making all his property liable^ 
Judgment-debtor cannot raise plea that pro- 

ancestral in execution proceedings. 

The judgment-debtor agreed with the dccree- 
holdof that in consideration of the latter’s un* 
dertaking not to have bJm arrested all his pro* 
party would be liable. Later in execution 
proceedlogB he raised the plea that bis ancestral 
properties were not liable to attachment- 


field : be wasestopped from raising this pici 

tjottillmg land «n<J earning li.elihaod then 
by wholly or partly it not agrlculturut. 

An agricuUnrlst is a professed oultirator < 
©“n “/u or husbandman. In S. 60, Civ 
P^O.. the term does not exclude a large lane 
owner or a person who does not depend solel 
or mainly on caUivatloD for hU llveUbood. Bu 

earn his living thereby, wholly or partly, U nc 

an agriculUnat within the meaning^ of fh 

[P 739 0 1 

(e) Civil P. C. (1908), S. 60 — AarieuI 

turist disclaiming right to obiecl to atiael 

MtiUed 1“* '“"^“W******®^ decree- holder I 
entitled to attach m epite of S. 60-Ouoerfl 

* iudgment-dobtor agtioul 
wh eh decree-holder b 

tight to object to th 
entitles the decree 
•S. M *** provUions o 

^amatr Ohand— (or Appellant.™ ° * 
«*• De Ptin for Bospoadents 
1986 L/93 4g4 


Jod^mdut. — Snrdar Babadar Gordit 
Siogb, a Jat Sikh Jagirdar of Sbamgarh, 
and his son Sardar Gurbakhsh Singh 
struck a balance on 22Dd October 1929 
acknowledging a debt of Rs. 29,500 due to 
the firm Lai Ghaod-Darshan Lai of 
Ladwa. On 6fch January 1934, by which 
time Sardar Bahadur Gurdit Singh bad 
died, the firm sued Gurbakhsh Singh to 
recover the debt which bad increased to 
Rs. 36,000. The suit was compromised, 
the Sardar agreeing to a decree for Rupees 
36,000 with Rs. 1,481.4-0 costs being 
passed against him. The compromise deed 
declared that, 

(be dectetal amouQt would be recoverable from 
every eort of property of Sardar Gurdit Siogb 
deceased as also from every kiud of property of 
the defendaut, that the defeudaut would oot 
be personally liable, in other words the plain* 
tiffs decree- holders would oot be enlitled to ask 
for the judgment-debtor's arrest and imprison* 
ment. 


After dzamining the parties the Senior 
Subordinate Judge, Karnal, pasbed a de- 
oree which was worded a.s follows: 

It is ordered that in terms of the compromise 
arrived at between the parties the plaintiff is 
hereby allowed a decree lor Rs. 36,0C0 with 
three- loarths costs Bs. l,481-4-0again8t the de- 
fendant. The defendant will not be personally 
liable. t ^ 


lu execution ot this decree the plaintiffs 
attached Sardar Gurbakhsh Singh’s rest- 
denca in Shamgarb. The property it 
seems is a substantial mass of buildings 
known as a fort. The Sardar objected to 
the attachment on the grounds that under 
the orders of Government (the Board of 
Administration) communicated in a letter 
sent to an ancestor by the Commissioner 
of Ambala in 1850, his property was nob 
liable to attachment in execution of the 
decrees of a civil Court, that according to 
the decree he was nob personally liable, 
which meant that his property could not 
be attached, that the fort was exempt 
from attachment under S. 60 (l) (o). Civil 
r. L., and that the fort was ancestral 

fn Tp R fcJ^ep^noiple laid down 

in 4 P R 1913 (l) Was applicable. 

The Senior Subordinate Judge decided 
on the evidence that the Sardar was nob 

S. 60 (1) (o). Civil P. G., and that though 

bonlfri property he was 

‘*‘ 8 . 8 O“Promi 80 under the terms 
ofwhxofahehad agreed to the decret al 
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amoanfc being recovered from bis persoDal 
property. He overruled the objection 
based on the orders of the Board of Ad- 
ministration, and holding that the wording 
of the decree did not relieve the Sardar's 
property from attachment and sale, but 
only bis person from arrest, dismissed the 
objection. The Sardar has appealed and 
it is contended that the learned Subordi- 
nate Judge’s decision is wholly incorrect 
because : (l) the Board of Administration 
bad exempted the Jagirdar of Sbamgarh’s 
property from attachment in execution of 
civil decrees. (2) the fort was ancestral 
property and not liable to attachment as 
decided in 4 P R 1913 (l), (3) the decree 
itself exempted the Sardar from personal 
liability and did nob merely provide that 
be was not to be arrested and (4) under 
S. 60 (1) (c) tlie fort could not be at. 
tached in execution of a decree, the 
Sardar being in fact an agriculturist. The 
letter of the Board of Administration 
promised a number of Jagirdars of the 
time being, (and these were all referred 
to by name) freedom from attachment of 
their property but it is not shown that 
such immunity was attached by the 
Board's order to the property of all their 
successors. The Jagirdar is not a Ruling 
Chief and the Procedure Code makes no 
mention of exemptions allowed by exe- 
cutive order. I find no force in this 
plea. 

I have no doubt that the Senior Sub- 
ordinate Judge interpreted the decree 
correctly as meaning that the judgment, 
debtor will not be liable to arrest. This 
is clear from the compromise. The de. 
cree is meaningless unless read along with 
the compromise and it expressly purports 
to be in the terms of the compromise 
which allowed the decree. bolder to pro- 
ceed against all the property of the judg- 
ment-debtor. On this point also there is 
no force in the appellant’s argument. The 
decree, holder's counsel contends that the 
principle laid down in 4 P R 1913 (l) is 
not applicable to ancestral house property 
but only to ancestral land ; (it is ad- 
mitted that the fort is ancestral pro. 
perty), and that in any case the Sardar 
was estopped by bis conduct in agreeing 
to the terms of the compromise from 
pleading immunity from attachment for 
bis property. He also argues that the 
Sardar was at liberty to contract himself 
out of the scope of this ruling, and did do 
so, and that even if be is an agrionlturist, 


S. 60, Civil P. C., will not prevent the 
attachment of his property because he 
has expressly waived his privilege under 
that section. 

Neither counsel has referred me to 
any authority on the question whether 
the principle enunciated in 4 p j 
1913 (1) extends to ancestral house 
property or not. The judgment through, 
out speaks only of landed property but I 
am unable to see why the ruling should 
nob apply to all ancestral property which 
devolves in accordance with Punjab agri. 
cultural custom and the view that it does 
apply is supported by the judgment in 
the Civil Revision judgment printed at 
page 28 of P R 1913(2). The learned 
Senior Subordinate Judge has held that id 
does apply. 

But the principle is not embodied in 
any statute and I agree with the lower 
Court’s decision that the Sardar cannot 
be allowed to rely on it in face of bis 
agreement with the decree holder made 
in consideration of the latter's undertak.| 
ing not to have him arrested. The Sardar 
is estopped from raising this plea altbough 
possibly the rights of other persons con 
cerned may not be affected by bis con- 
duct. It remains to consider the questioni 
whether the Sardar’s booses can be at- 
tacbed in spite of the provisions of Cl. (o)> 
Bub-s. (1), S. 60, Civil P. C. The learned 
Senior Subordinate Judge has found upon 
the evidence that the property is not let 
on rent or lent to others or left vacant. 
If therefore be is an agriculturist the pro- 
visione of that section as amended by 
S, 35. Punjab Relief of Indebtedness Act, 
will prevent its attachment unless it be 
held that the Sardar waived the privilege 
given by that enactment and his waiver 
binds him. It has frequently been ob. 
served that in such a case the onus is on 
the judgment-debtor to establish that be 
is an agriculturist in fact and not in name 
only. See for instance 1927 Lab 810(3). 
The Sardar is, it is true, a large land- 
owner and derives a large portion of bis 
income from the rent of bis landed pro- 
perty. Being a Jat Sikh he is a member 
of an agriculturist tribe. From his jagir 
(it is not shown whether this is a 
of the revenue of bis own land ' 
he receives an annual income of 

2. Adwar v. Allshiyar, (1913) 28 P B 1913—1^ 

X C 067 

3 . Bute Shah v. GnrandiUa, 1927 Lah 8X0- 

100 1 0 104. 
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Es. 4,000. He owns some squares of 
colony land which are leased and yield an 
income of about the same amount. Ten- 
ants wbo cultivate bis other land pay 
rents amounting according to the Senior 
Subordinate Judge to Rs. 500 or Rs 600. 
The Subordinate Judge’s estimate is not 
shown to me to be incorrect. But as 
noticed by the Subordinate Judge the 
Sardar is not himself a tiller of the land. 
I have examined the khaara girdawari on 
which be relies. This shows that a con- 
siderable area of land is recorded as khud- 
kasbt but all of it is cultivated by ten. 
ants. An agriculturist is a professed cuU 
tivator of land, a farmer or husbandusan 
(tbe detinition in Murray's Dictionary), 
and while I can see no justification in the 
wording of S, 60. Civil P. C., for holding 
that for the purpose of that section tbe 
term excludes a large landowner or a 
person wbo does not depend solely or 
mainly on cultivation for his livelihood, I 
have no doubt that a person who does 
not himself till land and earn bis living 
thereby wholly or partly is not an agri- 
oulturist within the meaning of the sec. 
tion. The Sardar has given evidence that he 
has been cultivating some of his land 
himself end this evidence is corroborated 
by that of his witnesses. But the khaara 
girdawari on which he relies does not 
support his statement. It certainly des- 
cribes much of his land as khudkasht, but 
it also mentions that the land is oultiva- 
ted by tenants at will. In hie evidence 
the Sardar did not attempt to show that 
the khasra girdawari was wrong in men- 
tioning the tenants. He declared he had 
cultivated the land of two wells bub did 
nob say what land that was, so that bis 
statement could be verified by reference 
to the Khasra Girdawari. It is possible 
that tbe meaning of the entries is that 
the land was not let on long leases. Hav- 
ing given tbe matter careful cousidera- 
tiM I do nob find sufficient ground for 
differing from the lower Court’s decision 
that the Sardar is not an agriculturist, 
ims ends the matter and the question 
whether the Sardar’s compromise with 
bhedeoree.holdet by which he disclaim- 
ed any right to object to the atbaohmeut 
entitled the decree- holder to 

provisions of 

S. 60, Civil P. C., does not arise. On these 
ondings I dismiss the appeal with costa. 

V.B.B./R.K. Appeal dismissed. 
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Addison and Abdod Rashid, JJ. 

(Firm) Pars Ram-Brij Kishore 
Appellaob. 


V. 


Jagraon Trading Syndicate, Ltd., Jag- 
raon — Bespondents. 

Letters Patent Appeal No. 112 of 1935» 
Decided on 26 tb March 1936, ttOtca order 
of Monroe, J., DL 22nd June 1935| as 
reported in 1936 Lab 226. 

^ («) Companiet Act (19)3), S. 15$ (1) (iii) 
— Winding up— Existing members not called 
upon to contribute unpaid amounts of their 
share moner ^ Past member is not liable to 
contribute till this is done : 1936 Lah 220= 

163 / C 126, Reversed. 

In the case of winding up of a Company 
whore eiistiog members on list A ate not called 
upon to contribute to the full extent of the 
unpaid amounts of their share money, a past 
member on list B oannot be liable to contribute 
till list A ie exhausted : 1936 Lah 223=163 I 0 
126, Reversed. [P 740 0 2] 

(b) Corapaniet Act (1913), S. 156— Interest 
—Liability created by S. 156 is new and no 
interest can be awarded prior to payment 
order. 

The liability created by S. 156 is a new liabi- 
lity aad no provisloo is made for interest 
tbereio. It may be that when a Court makes 
a payment order under that section it could 
direct future interest on the amount fixed in 
the payment order until realization but it 
cannot include interest prior to that time. 

CP 711 0 1] 

Madan Gopal and Qabul Chand for 
Shamair Chand — for Appellant. 

Nawal Kishore— for Respondents. 

Addison, J. The facts are as follows : 
On 28iih Juno 1933, & petition w&s put in 
by the liquidator of the Jagraon Trading 
8>ndioate, Ltd., under Sections 187, 156 
and 225. Companies Aot, for a payment 
order against Rai Sahib L. Pars Ram 
Brij Kishore as a contributory of the 

prinoipil and 
Rs. 924 interest. Eleven shares stood in the 
name of the respondent firm. The value 
of each share was Rs. 600 and Rs 50 on 
each share were paid as application and 
allotment money. A call for Rs 150 per 
share was made by the Board of Directors 
on 16th May 1928, but the respondent 
did not pay it. The petition went on to 
state that the respondent’s name had 
been duly placed on list B of oontribu- 
tones and that he was liable to pay 
the amount applied for. It was furtLr 
olaimed that as- he had failed to pay the 
oall money on 16th May 1928. the peti! 
tioner was entitled to oharge interest at 
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the rate of 12 per cent per anDum from 
l7th July 1928, the date fixed for pay- 
ment. Finally it wa^ said that the liqui- 
dator was entitled to obtain this payment 
order to adjust the rights of the contri- 
butories amongst themselves. 

The petition is set out above, but the 
following facts are also necessary. The 
shares of the respondent were forfeited 
on 16tb February 1930, and on 306h June 
1930, a petition was filed in Court for the 
liquidation of the Company under the 
supervision of the Court. Such an order 
was passed on 11th November 1932. The 
District Judge, who was dealing with the 
liquidation, framed no issues, but on LOtb 
January 1935, made a payment order 
against the respoodent before him to the 
extent of Bs. 1,650 principal and Bs. 924 
interest. He disallowed future interest. 
It was objected before him that as the 
shares had been forfeited the respondent 
was not liable. He repelled this conten- 
tion by stating that the winding up took 
place within one year of the order of 
forfeiture and the respondent therefore 
could not escape liability under Sec- 
tion 156 (l) (i), Companies Aot. He fur- 
ther stated that as the application was 
in respect of a call made by the Direc- 
tors before the Company went into liqui- 
dation no question arose of the applica- 
bility of S. 156 (1) (iii). He then added, • 
I though this was not stated in the petition 
and there appears to have been no trial 
of the question, that, even if such a ques- 
tion arose, be was satisfied from the liqui- 
dator's books that the liabilities could not 
be met from the existing members. 

Against this decision there was an 
appeal by Bai Sahib L. Pars Bam-Brij 
Kishore which was heard by a Single 
Judge of this Court. The contention 
raised by the appellant was that the 
claim sought to be enforced was for the 
payment of a debt in respect of calls be- 
fore the Company went into liquidation 
which was barred by limitation. The 
learned Single Judge remarked that he 
thought that if the liquidator was forced 
to rely on the debt created by the origi- 
nal call on the shares in 1928 this argu- 
ment would prevail. He then went on to 
state that the argument for the liquidator 
was that his claim was not on foot of the 
debt, but was for contribution under 
S. 156, which, it was well-settled, created 
a new liability. He held that the appel- 
lant came within the terms of S. 15G. and 


that the only question which might ariss 
was whether existing members were uq. 
able to satisfy their contributions : see 
S. 156 ( 1 ) (iii). He then went on to say 
that the District Judge bad gone into the 
accounts and bad found that the liabi- 
lities could not be met from the existing 
members and that therefore, the appel. 
lants’ appeal should fail. He also dis- 
tinctly held that the only liability was 
that created by S. 156. 

He however accepted the appeal on one 
point, namely, he disallowed interest on 
the ground ibat as the claim was under 
S. 156 and not on the footing of the origi- 
nal call the Articles of Association did not 
apply and interest was not allowed under 
the provisions of S. 156. He thus allowed 
the appeal to the extent of striking out 
the interest and dismissed it as regards 
the principal sum of Bs. 1,650. Against 
this decision both parties have appealed, 
the liquidator claiming interest and Rai 
Sahib Lala Pars Bam-Brij Kisbore claim- 
ing that they were nob liable to pay until 
it bad been shown that the existing mem- 
bers, that is those ou list A, were unable 
to satisfy the contributions required to 
be made by them in pursuance of the 
Companies Act, [S. 156 (l), (iii)j. 

It seems to us that S. 156 (l) (iii) does - 
apply and indeed this was conceded by 
the learned Single Judge against whose 
decision these appeals have been pre- 
ferred. He however held that there was 
a finding by the District Judge that be 
was satisfied from the liquidator's books 
that the liabilities could not be met from 
the existing members. This may or may 
not be so, but it is not disputed before us 
that no call has been made on the exist- 
ing members apart from a call of Bs. 150 
per share. It was never the case of the 
liquidator before the District Judge that 
he bad exhausted list A and no opportu- 
nity was thus given to Rai Sahib L Pars 
Bam-Brij Kishore to adduce evidence on 
the point. It is unnecessary to do so now 
as the facts are not disputed and it is not 
alleged that the existing members have 
been called npon to contribute to the full 
extent of the unpaid amounts of their 
share money. It may be the case that 
the existing members may not be able to 
satisfy the contributions required ^0 
made by them in pursuance of the Act 
and then the other members on hat i>. 
such as the appellant before us, can ® 
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[Celled upon to contribute but not until 
list A has been exhausted. 

The learned counsel appearing on be- 
half of the liquidator attempted to argue 
that be was claiming on the original call 
made in 1928, and that this was within 
limitation as bis petition was bled before 
the District Judge within six years of 
that call. It is unnecessary to decide 
this point ; for we cannot allow counsel 
to raise it because it is clearly stated in 
the order of the learned Single Judge 
that the argament of the liquidator was 
that his claim was not on foot of the debt 
but was for contribution under S. 156, 
which it was well settled, created a new 
liability. There is no doubt that this 
liability is newly created by S. 156, but 
contributories on list B cannot be called 
upon until those on list A are bnisbed 
with. Admittedly this has not been done. 
The appeal of Bai Sahib L Pars Bans- 
Brii Kishore must therefore succeed, the 
order' against them set aside and the 
claim be ordered to be kept pending until 
it appears to tbs Court that the existing 
members are unable to satisfy the con- 
tributions required to be made by them 
in pursuance of the Companies Act. 

It necessarily follows that the appeal 
of the liquidator must also be dismissed. 
At the same time we desire to state that 
we agree with tbe decision of the learned 
Single Jndge with respect to interest. 
The liability created by 8. 156 is a new 
liability and no provision is made for 
interest therein. It may be that when 
a Court makes a payment order under 
[that section it could direct future interest 
on the amount fixed in tbe payment order 
until realization, but we are clear that it 
, cannot include interest prior to that time. 
Parties will bear their own costs through- 
out. The sum of Bs. 1,660 deposited in 
Court by Bai Sahib L. Pars Eam-Brii 
Kishore will be refunded to them. 
D.S./r.k. Order accordingly. 

A. I. B. 1936 Lahore 741 

Agha Haidar, J. 

Ut. Bhani and anot/ier— Defendants— 
Appellants. 

Ujagar Singh and of/iers— Plaintiffs— 
Bespondents. 

Second Appeal No. 103 of 1936. Decided 
on 2186 April 1986, from decree of Senior 
Sub. Judge, Amritsar, D/. 30th November 


(a) Adverse PeMeecion— QuetUon is one of 
mixed fact and law. 

The question o( adverse possession is a mixed 
question of Uw and fact and Ihe Court bas to 
draw its iofcrencc from tbe proved facts in the 
case. [P 742 C 1] 

(b) Adverte PorseMion Acquisition of 
litle^^Defendants entered ae proprietors — 
PJaintiffi entered as tenants not paying rent 
to landlord — Mere non payment of rent is 
not sufficient for adverse possession — Plain* 
tiff should prove disclaimer of landlord's 
title. 

Tbe defendants were entered as proprietors 
of a particular land. Tbe plaintiffs were en- 
tered as tenants who did not pay any rent to 
tbe landlord. On the basis of this entry, and 
Don-payment of rent for over 12 years, plaintifi 
claimed title by adverse possession: 

Bcldi that the possession of a tonant was 
permissive and unless the tenant could prove 
that he bad disclaimed the title of his landlord 
openly and to his knowledge more than twelve 
years before tbe institution of the suit, be 
could not claim adveesa pessession against his 
landlord and that mere non-payment of rent by 
the tenant could not be treated as adverse 
possession: 1922 P C 272; 40 Cal 173; 7 Bom 40 
and 1919 P C 60. on. (P 742 0 1] 

Ganesh Datta — for Appellants. 

L. C. ilehra — for BeBpondents. 

Judgment. — This is a defendants’ 
appeal which arises out of a suit for pos- 
session of certain land measuring 7 kanals 
and 10 marks, bearing khasra Nos. 321 
and 324. The present suit was instituted 
as a result of certain proceedings for can- 
oellatioD of a notice of ejectment served 
by the defendants on the plaintiffs. The 
plaintiffs came inlo Court on tbe allega- 
tion that they had acquired proprietary 
title by adverse possession inasmuch as 
they had been in possession since 1911-12. 
The trial Court dismissed the plaintiffs’ 
suit; but, on appeal, the Senior Subordi- 
nate Judge has set aside tbe order of the 
trial Court and decreed the plaintiffs’ 
claim, holding that they have acquired 
title by adverse possession. It appears 
that in tbe column of cultivation in the 
settlement records of 1912.13 the present 
plamtiffg ware abown as in possession of 

in In the jamabandi papers of 

1917-18 the name of Lai Singh, the pre- 
decessor of Sham Singh, the contesting 
defendant, appeared in the proprietary 
column. This entry appears to have been 
the result of certain partition proceedings 
and mutation No. 3. 

The plaintiffs were shown as non- 
occupancy tenants in equal shares. The 
entries do not show any payment of rent 
on the part of the present plaintiffs. A 
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similar entry was repeated in the jama- 
bandi of 1921-22 and also in the jama- 
bandi of 1925-26. In the jamabandi of 
1929-1930 in the column of cultivation 
one Kanhaya Singb was entered as a 
tenant cultivating through two of the 
plaintiffs, namely, Tilok Singh and Cbubar 
Singh, under the proprietors, namely, 
Sham Singh and Mt. Bhani. Under the 
provisions of S. 44, Punjab Land Revenue 
Act, these entries shall be presumed to be 
true until the contrary is proved. Thus 
the entries show that Sham Singh and his 
predecessor Lai Singh were the pro- 
prietors and the plaintiffs were entered as 
their tenants. The lower appellate Court 
has decreed the suit solely on the ground 
that, inasmuch as the plaintiffs bad not 
paid any rent, at any rate, between the 
years 1917-18 and 3rd June 1934, their 
possession, which must 'be taken to be 
adverse, has matured into proprietary 
title. 

In my judgment the question of adverse 
possession, as has been pointed out by 
their Lordships of the Privy Council in 
42 All 152(1), IS a mised question of law 
and fact and the Court has to draw its 
inference from the proved facts in the 
case. Now, acting on this principle, on 
the one side we have the entry of the 
defendants as proprietors and on the 
other the fact that the plaintiffs are 
entered as tenants who have not paid any 
rent to the landlords. Now the possession 
of a tenant is permissive and, unless the 
tenant can prove that be had disclaimed 
the title of his landlord openly and to his 
knowledge more than twelve years before 
the institution of the suit, he cannot 
claim adverse possession against bis land, 
lord. Mere non payment of the rent by 
the tenant cannot be treated as adverse 
possession on the part of the tenant. 
Their Lordships of the Privy Council in 
1922 P C 272 (2) had been pleased to 
observe that 

more DOD-paymeDt of rent or discontinuance of 
payment of rent bas not, by itself, been bold in 
India to create adverse possession. 

Their Lordships quoted with approval 
the observations of Mukerjee, J., in 40 


1. Satgnr Prasad v. Raj Kisbore Lai, 1919 P C 
60=55 I C 486=42 All 162=46 I A 197 

(P 0). 

2. Jagdeo Narain Singb v. Baldeo Singb, 1922 
P 0 272=71 I 0 984=49 I A 899=2 Pat 88 
(P C). 


Cal 173 (3). In fact, as long ago as 7 Bom 
40 (4). Sargent, C. J., sitting in a Division 
Bench, held that mere non-payment of 
rent was not sufficient to constitute ad- 
verse possession against the landlord. lam 
therefore, satisfied on the established 
facts and the authorities quoted above 
that the decision of the lower appellate 
Court is erroneous. I accordingly allow 
the appeal, set aside the decree of the 
lower appellate Court and dismiss the 
plaintiffs' suit with costs throughout. 

R.w./r.K. Appeal al lowed . 

3. Prasanna Kumar ilookerjee v. Srikanta 
Rout. (1912) 40 Oal 173=16 I 0 365=17 
OWN 137=160 LJ 202. 

4. Tatia v. Sadashiv, (1883) 7 Bom 40. 
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Agha Haidar, J. 

{.Firm) Ladha Mal.Bishen J9a5— Plain, 
tiffs — Appellants. 

V. 

Nadar — Defendant — Respondent. 

Second Appeal No 17 of 1936, Decided 
on 3rd March 1936, from decree of Dist. 
Judge, Gujranwala, D/- 8tb October 
1935. 

(a) Limitation*— 'Plaa under S. 5. Limitatioa 
Act -High Court will interfere in second ep* 
peal if discretion it not judicially exercised. 

It is ouly nhen the lower appellate Ooart 
eiorcises a judicial discretion^ that the High 
Court will not entertain a second appeal on a 
plea that tbo lower appellate Court was wrong 
Id apply log the provisloos of S 5 ; if the rea* 
soning of the lower appellate Court is based 
wholly upon an erroneous view of law» or the 
Court rejects such a plea arbitrarily without 
exercielog judicial discretion, the High Court 
will interfere in second appeal : 25 All 71 ; 36 
All 327 and 14 I C 69, Be/. [P 743 0 l) 

(b) Limitation Act (1908), Art. 152^No 
question of knowledge of party regarding 
date of judgment. 

Undor Art. 152 thero is no question of know* 
ledge ol the party regarding the date of the 
decree or judgment. [P 743 0 3j 

(c) Civil P. C. (1908), O. 20, R. 1-Court 
not bound to communicate decision to party* 

A Court is not bound to communicate result 
of a case to the parties. [P 743 0 3] 

Jhafida Singh — for Appellants. 

Malik Moharnmad Aslam — for Eespon- 
denfc. 

Judgment. — This is a plaintiff's appeal 
arieing out of a suit for the recovery of a 
sum of Rs. 1,200, principal and interest, 
the principal amount being Rs. 700, The 
interest was calculated at the rate of 25 
per cent, per annum. The trial Court 
gave a decree only for Rs. 658-13.0 and 
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reduced the rate of intereet to 18 per 
oenfc. The defendant went up in appeal 
to the District Judge. The appeal was 
undoubtedly filed much beyond the period 
of limitation; but, in the opinion of the 
learned District Jndga, tbe appellant had 
been able to explain the delay. He ac- 
cordingly held that the appeal was within 
time. On tbe merits he allowed the ap- 
peal end dismissed the plaintiff's suit. 
The plaintiff has come up to this Court 
in second appeal. 


Sardar Jbanda Singh has argued stre- 
nuously that tbe appeal in tbe Court be- 
low was hopelessly time barred and ought 
to have been dismissed on that ground. 
Ordinarily, as I understand, tbe law is 
that, if the lower appellate Court has, on 
an applioatioQ under S. 5, Limitation 


Act, held that an appeal was time barred 
or was within time, the High Court in 
second appeal would not go behind that 
finding and interfere. This view of law 
has been prevalent in the Allahabad 
High Court for a number of years- and the 
authority for this view is to be fonnd in 
i25 All 71 (I) and 26 All 327 (2). These 
itwo cases were subsequently followed by 
•a Division Bench in 9 A L J 292 (3). It 
[must, however, be observed that in all 
these cases the learned Judges, while 
holding that the High Court will nob en. 
tertain a second appeal on a plea that 
the lower appellate Court was wrong in 
not applying the provisions of S. 5, Limi- 
tation Act, observed that the High Court 
would interfere if the Court rejected such 
a plea arbitrarily without exercising a 
judicial discretion. In the present case 
the reasoning of the lower appellate 
Court is based wholly upon an erroneous 
view of law and, therefore, it cannot be 
said that it exercised a judicial disore- 
tion. The evidence was recorded in the 
case on 12th Match 1935. by the trial 
Court and the case was adjourned for 
delivery of judgment on 14th March 1935, 
“Thete is evidoDOd in kho prooQddinga of 
the case, that the pleaders were present 
before the Court on 12th Mareb, for we 
ffimd that witnesses had been examined 
«nd cross, examined and argnments were 
heard. At the end of these proceedings 
taken on 12tb Marob, 14th March 1936, 

'■ 5 ms"' 

J' ’• (>»») W *11 SUV. 

t o “4 a*L j “ 


was fixed for delivery of jodgmenb. Now 
O- 20, B. 1, Civil P. C,, provides that the 
Court, after tbe case has been heard, 

shall proDouDce judgment on 

some future day, of which doe notice 
shall be given to the parties or their 
pleaders. In the present case there can- 
nob be any manner of doubt after a peru« 
sal of the proceedings of tbe trial Court, 
that due notice was given to the pleaders 
of the parties of tbe day on whioh the 
judgment was to be pronounced. On 14th 
March 1935, when the judgment was an* 
Dounced and the plaintiff's suit was de* 
creed, tbe defendant was not present 
either in person or by pleader. 

Article 152, Limitation Act, is per- 
feetly clear. It lays down that under tbe 
Code of Civil Procedure an appeal to the 
Court of tbe District Judge must be filed 
within 30 days computed from the data 
of the decree or order appealed from.r 
There is DO question here of tbe know.! 
ledge of tbe party who is deatrons of fiUl 
ing an appeal. Counsel for the respon- 
dent asks me to transplant tbe conclud- 
ing portion of Col. 3, Art. 164, Limita- 
tion Act, to Art. 152. This I cannot pos- 
sibly do. The learned Judge has ob- 
served that there was no evidence on the 
file to show that the result of the case 
was intimated to tbe appellant. But tbe 
question is whether under the circum- 
stances already narrated ijt was the duty 
of tbe trial Court to intimate tbe result 
of the case to the appellant. So far as I 
am aware there is no law or procedure in 
support of the opinion of the District 
Judge that the result of the case should 
be communicated to the parties. In my 
opinion the Court has decided the ques- 
tion of limitation on wholly erroneous 
grounds and its discretion cannot be said 
to have been exercised according to well 
recognized judicial principles and correct 
rules of procedure* Tbe affidavit whioh 
has been filed by tbe appellant in the 
Court below has been read out to me. It 
18 a typical document whioh unscrupulous 
litigants frequently file in Courts of 
justice on the advice of their equally un. 
scrupulous friends and advisers. He had 
the audacity to depose that he had been 
informed by some one in the Court that 
the date for the pronounoement of the 
judgment shall be communicated to him 
later on by service post. I do not believe 

statement, and the (act 
that he is nob prepared to mention the 
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source o' this alleged information goss to 
show that it is wholly baseless and the 
deponent was afraid to commit himself to 
any detail. In my opinion the appeal of 
the defendant in the Court below was 
barred by limitation and should have 
been dismissed on this ground. I, there- 
fore, allow the appeal, set aside the judg. 
ment of the Court below and restore that 
of the trial Court. The appellant shall 
get his costs of this appeal. 

v.B./b.k. ■ Appeal allowed. 

A. 1. B. 1936 Lahore 744 
.Addison and Din Mohammad, JJ. 

Mt. Hiro — Defendant— Appellant. 

V. 

Arjan Das and others — Plaintiffs — Ees- 
pondents. 

First Appeal No 1336 of 1933. Decided 
on SIst May 1935, from decree of Senior 
Sub. Judge, Amritsar, D/- 10th July 1933. 

Religioui Endowment — Temple-Private or 
public— Building containing picture of aome 
god and light eternally burning before it — 
This fact, by itcelf, will not be sufficient 
to convert building into public temple 

A religiously minded Hindu generally sets 
apart a small portion of his house for purely 
religious purposes and hence the mere fact that 
a building contains a picture of some god 
with a light eternally burning before it, will 
not by itself be sufficient to conrert the buil- 
ding into a public temple, but is quite con- 
sistent with the idea of a private temple 

tP 742 0 2] 

M. L. Puri, S. L. Puri and Qabul 
Chand Mittal— (ot Appellant. 

D. R. Sawhney and Nihal Singh — for 
Bespondents. 

Din Mohammad, J. — Four residents of 
Katra Nihal Singh in the town of Amrit- 
ear, describing themselves as Sbikarpuria 
Aroras, instituted a suit against Mt. Hiro, 
widow of Lai Das Tbakar. They alleged 
that she was in possession of a temple, 
sacred to their caste, in the capacity of a 
Mahant and as she had diverted the 
building from its religious use and con- 
verted it into a secular building and bad 
also lost her character, she was liable to 
be removed from the office she occupied 
and to be replaced by another suitable 
person as Mahant. Mt. Hiro resisted this 
suit on the ground that the building in 
suit was a residential bouse which was 
built by the ancestors of her deceased 
husband and was inherited by herself and 
her eon as the heirs of her husband and 


that the plaintiffs had consequently no 
cause of action and no locus standi to 
bring the suit. The Senior Subordinate 
Judge found against her and decreed the 
suit. She has appealed. We have heard' 
counsel on both sides end have reached 
the conclusion that this appeal must 
succeed. The Senior Subordinate Judge 
has not properly appreciated the oral evi. 
dence on the record. He has further 
attached undue weight to certain pieces 
of documentary evidence produced by the 
plaintiffs and has thus been misled into 
attributing to the building a character 
which it can under no circumstances be 
said to possess. 

We have been taken through the state, 
ments of the plaintiffs' witnesses and bare 
no hesitation in agreeing with the counsel 
for the appellant that tliey are quite 
insufficient to prove the plaintiffs' case. 
Apart from the fact that these statements 
are indehnite and vague, almost all the 
witnesses examined by the plaintiffs strike 
us as interested and false. They have 
exaggerated matters and have paid scant 
respect to the sanctity of the oath they 
had taken None of them has pioduced 
his book of accounts to support the verbal 
allegations made by them of having made 
donations to the temple in spite of the 
fact that every one of them has alleged 
that his book of accounts contains entries 
which would corroborate bis statement. 
The worst offender in this respect is 
Arjan Das plaintiff who has deposed to 
the existence of an idol in the building, 
and, when cross-examined, has confessed 
his ignorance of the fact whether the idol 
is built of metal, clay or stone. In fact 
no idol of any sort was ever installed 
there. The only thing that was banging 
on the wall was a picture of a Mohamma-| 
dan Prophet, Khwaja Khizer, who is, 
considered to be a 'denizen of waters’ and^ 
has on this account been wrongly de8-| 
oribed by the plaintiffs’ witnesses as, 
‘Darya Sbah’ or King of rivers.’ There 
is no doubt that some sort of light was 
kept eternally burning in the building 
which is generally done by all worship- 
pers of Durga Devi, but that by itself 
will not be sufficient to convert the 
building into a public temple, and is 
quite consistent with the idea of a 
private temple. Bebari Lai. P. . ■ r’i 
has stated that he too burns Jot’ in ms 
own bouse and has further added that in 
the good old days certain Hindus used to 
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set apart a portion of their bouses for the 
purposes of worship. Sunder Singh, one 
of the plaintiffs, has also admitted that 
be keeps a framed picture of Darya Sbah' 
in his bouse for worship and burns Jot in 
honour of the goddess Durga every day. 

Besides, there is not an iota of reliable 
evidence to show wbo provided funds for 
the building, when it was built, who 
dedicated it to the worship of *Kbwaja 
Kbizer’ or 'Joti Sarup/ and how it came 
to be possessed by Tej Bban, father of 
Mt. Hire's husband, Lai Das. Much 
stress has been laid on the fact that in 
the account books of the firm Budba Mai 
Earkjsben Das, relating to Sambat 1936 
corresponding to 1879 A. D , there is an 
entry of Bs. lOl having been paid to 
Tbakar Tej Bban on account of Mandar. 
This entry was produced by Madbo Bam, 
P. W. 5, an alleged descendant of the 
owners of the said firm, but he has stated 
that these accounts closed in Sambat 
1940 (1883 A D ), snd that no subsequent 
accounts are available. Moreover, it has 
not been proved that the entry in ques- 
tion relates to the building of this temple. 
Sardar Gurdit Singh, counsel for the 
plaintiff, bad stated before issues that the 
temple had been in existence for about 
100 years. If this be so, this entry can- 
not relate to the time when the temple 
was first built as alleged by Madbo Bam. 
P. W. 5. 

Another entry on which reliance has 
been placed dates back to the year 1919. 
It is found in the books of the firm Ramji 
Das Godhu Mai, ancestors of the plaintiff 
Arjan Das. Under date 19th August 
1919, Eb. 200 appears (o have been 
debited to Ramii Das Lila Bam of Pesba- 
war, having been paid in cash to 'Tbakar* 
at the instance of Mt. Sewan and Ganesh 
Das. This entry is said to have been 
signed by Lai Das. The entry itself is 
silent on the point as to why the money 
was being advanced and beyond the state- 
ment of the plaintiff himself, there is no 
proof that it bears the signature of Lai 
Das. Arjan Das has stated that this 
amount was paid 'towards building’ with- 
out further elucidating bis statement. 
Tirath Das, P. W. 3, a maternal uncle of 
the alleged donor Ganesh Das, has stated 
that the sum was paid towards the build- 
ing of the temple. There being nothing 
on the record to show that the temple in 

... _ any change in 1919 and 

Dobhmg m (he entry itself to show that 


this sum was paid for the purposes now 
alleged, the mere verbal allegation of 
these interested persons will not suffice to 
connect this item with the temple in suit. 

Besides these entries there are a few 
other entries of paltry sums having been 
donated to some Tbakar, but they are too 
vague to be discussed. Harnam Singhs 
P. W. 13, has stated that one Dariana 
Mai created the wakf, but tbe plaintiff 
Arjan Das himself has stated that there 
is another temple situated in Mochian- 
wala Street which is known as Dariana 
Mai temple. This evidently establishes 
tbe falsehood of this witness Harnam 
Singh has further produced printed rules 
and regulations governing tbe Sbikar- 
puria Arcras which, among other things, 
pre>cribes the payment of He. 1-4 0 to- 
Tbakar.* This again is an indefinite 
thing and quite insufficient to prove that 
tbe donation was intended for the temple 
in suit. Mere conjeotures and surmises 
cannot take tbe place of positive proof, 
and we cannot rely on such vague allega- 
tions as this in support of tbe plaintiffs* 
assertions. Stress was further laid on 
tbe two inspection notes recorded by Lala 
Guru Datt, Subordinate Judge, and his 
reader Eati Chand respectively in ano*. 
tber suit, which was pending in tbe Court 
of tbe former, but these notes merely 
establish that one of the rooms in this, 
building bore the look of a place of wor- 
ship. As remarked above, there is no- 
thing improbable in a religiously minded 
Hindu setting apart a small portion of his. 
house for purely religious purposes. 

As against this, Mt. Hiro has produced' 
evidence, both oral and documentary, 
which satisfactorily establishes that the 
building had always been treated as a 
residential bouse. It is not disputed that 
the bouse has always descended from 
father to son. Moreover, Thakar Lai Das 
built a sm&ll projection in this house in. 
19U in the capacity of an owner and bhie 
fact 18 supported by the Municipal records- 
prcduced by the Mnnioipal Record Keeper 
as D. W. 4, Gurdas Ram, D. W. 6, has 
produced two hookg of account belonging, 
to Tej Bban and Lai Das which show that 
they did some money-lending and com. 
meroial business on their own account. 
They also left considerable property at 
Bbikarpur. their original bocne. Ishat- 
bmgh. D. W. 7. and Partap Singh. D.W. 8 
have prored their own dealings respec- 
tively with Tbakar Lai Das, We at» 
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therefore satisBed that the boilding in 
dispute is the private property of Ut, 
Hiro and the plaiotiOTs have no locus 
standi to bring the suit. It may be 
interesting to note that this building 
was claimed by the Sikhs also as their 
Gurdwara, but, fortunately for the lady, 
the Gurdwaras Tribunal dismissed their 
claim in 1933. In the result, we accept 
this appeal, set aside the order of the 
Court below and dismiss the suit with 
costs throughout. 

D,s./r.k. Appeal accepted. 

A. I. R. 1936 Lahore 746 

Jai Lal, J. 

Imam Din — Plaintiff — Petitioner. 

V. 

Bhag Singh — Defendant — Opposite 
Party, 

Civil Eevn. No. 90 of 1936, Decided on 
^th April 1936, from decree of Senior 
Sub*Judge, Jhelum, D/- 30tb November 
1935. 

(a) Transfer of Property Act (1882), S. 55 
—Covenant guaranteeing non existence of 
encumbrances necessarily implies condition 
of indemnity in case of its breach. 

The existence o( a covenant in a sale*deed 
guaranteeing non existence of encumbrances 
and its subsequent breach necessarily involves 
the pirty who has entered into the covenant to 
jndccDnify the other party to the contract. It 
is not legally necessary that there should be an 
express condition in the sale*deed on the part 
of the'seller to indemnify the purchaser incase 
any defect in his title is subiequeotly dis* 
covered. [P 740 0 2] 

(b) Civil P. C. (1908), S. 115-Failure to 
•apply obvious law--Revision lies. 

Where the Judge omits to apply an obvious 
principle of law he acts illegally in the exercise 
of bis jurisdiction and therefore revision lies. 

[P 747 C 1] 

^ohsin Shah — for Petitioner. 

Aviar Nath Ohona — for Opposite Party. 

Order. — Abdullah was the original 
owner of a bouse. He mortgaged it by 
means of an unregistered mortgage deed 
to Bhag Singh and subsequently be mort- 
gaged it for Rs. 300 by means of a regia- 
tered mortgage deed in favour of one 
Haveli Ram. Bhag Singh then instituted 
a suit on his mortgage and obtained a de- 
cree for the sale of the mortgaged bouse. 
Ho did not implead Haveli Ram as a de- 
fendant. In execution of the decree he 
himself purchased the house and subse- 
quently sold it to the petitionerlmamDin. 
In the sale deed it is recited that the 
Bouse is free from encumbrance. Subse- 
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quent to the sale of the house to Imam 
Din. Haveli Ram instituted a suit on his 
own mortgage making Abdulla, Bhag 
Smgh and Imam Din as defendants in the 
case. This suit was decreed. Thus under 
the decree obtained by Haveli Ram the 
house was declared to be subject to a 
mortgage for Rs. 300 in his favour and 
salable to satisfy that mortgage even in 
the hands of Imam Din who was a party 
to the suit. Imam Din then instituted a 
suit for recovery of Rs 300 from Bhag 
Singh. This suit was decreed by the trial 
Judge, but on appeal to the Senior Subor- 
dinate Judge it has been dismissed on the 
ground that Bhag Singh did not himself 
know that there was a mortgage in favour 
of Haveli Ram and that there was no in- 
demnity clause in the sale deed by him in 
favour of Imam Din. 

The conclusion of the learned Senior 
Subordinate Judge in my opinion is erro- 
neous on both these points. The question 
in this case is not whether Bhag Singh 
bad knowledge of a pre-existing mortgage 
on the property sold by him, because in 
that case bis conduct in selling the pro- 
perty would be fraudulent, but the pre- 
sent suit is based on a covenant contained 
in the sale deed executed by Bhag Singh 
in favour of Imam Din that the house is 
free from encumbrance, and on the dis- 
covery of the existence of an encumbranoa 
it is clear that there has been a bieaoh 
of that covenant. The existence of such 
a covenant and its subsequent breach ne- 
cessarily involves the party who has en- 
tered into the covenant to indemnify the 
other party to the contract. It is not le- 
gally necessary that tberesbould be an ex- 
press condition in the sale deed on the part 
of the seller to indemnify the purchaser in 
case any defect in his title is subsequently 
discovered. A covenant guaranteeing the 
non-existence of encumbrances necessarily 
implies such a condition of indemnity. It 
is next contended for the respondent that 
the suit is premature. In the first in- 
stance this objection was not taken inthe 
trial Court, and secondly in a suit institu- 
ted by Haveli Ram for recovery of the 
money due to him under the mortgage a 
decree has been granted and to that suit 
Bhag Singh, Abdulla end Imam Din were 
parties. It is therefore clear that Imam 
Din has been damnified and is entitled to 
be compensated for his loss by his sellct 
who guaranteed a title to him free from 
encumbrances. It is not a case where 
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%vitboafc goaranteemg title the seller 
fBOrely transfers his right, title and inte- 
rest in the property sold, in which ease 
there is do guarantee of title and no im- 
plied agreement to indemnify. 

The last objection^by the respondent’s 
counsel is that no reyision lies in this 
case. I overrule this objection also be- 
cause in my opinion the Senior Subordi- 
nate Judge has omitted to apply an obvi- 
ous principle of law and has acted ille- 
gally in the esercise of his jurisdiction, I 
accept this petition with costs tbrongb- 
out, set aside the decree of the Senior 
Subordinate Judge and restore that of the 
trial Judge. 

D.S./r.K. Pelitio7i accepted. 


A. I. R. 1936 Lahore 747 

Jai Lal, J. 

Jixoan Singh — Defendant — 

Appellant. 

V. 

\Dewan) Radha Kishan—Pl^intiS and 
Defendant — Respondents. 
Second Appeal No. 1944 of 1935, Deci- 
ded CO 5tb March 1936, from decree of 
List. Judge, Jhelum, D/- 26eh July 1985. 

(1908), ArU. at. 9$ and 
120— i? and N borrowing Rt. 5,000 on pro- 
mirrory note from J and if — «r alone realia* 
ing amount by draft on R and N — Suit by J 
^ R and for recovery of 

Kt, 7,700 on baiU on promirrory note— Pay- 
ment by draft alleged to have been made on 
another account -Court holding payment to 
have been made on account of promtMory 
note, but decreeing eult in favour of U 
only for half the amount on ground that J 
had no authority to receive payment on be- 
naif of Af— Decree passed on 1 0th April 1926 
finally dismissed on 29th Janu- 
ary 193! ^ Af executing his decree and re- 
covering Rs. 1,200 from R and N in 1932 - 
Suit by R aniN in April 1933 .gainit J for 
recovery of R,. 1,200 _ Suit beld to b« 

llo*'"*! '**'■ Art. 96 or Art. 

^ borrowed, sum 
01 6.000 OQ a promissory note from / and 

M. A few months later / realized the amount 

iosUtuted a suit for recovery 
of Rs. 7,700 alleged to bo due from R and N on 
Msls of the promissory note, contending that 
the payment on account of the draft in 1919 
was OQ another account. The Court beld that 

note, but holding that J had no 
PaymoQt on behalf of if 

ilrh^u decreed in favour of If 

»2f«i ri amount in suit. The deoree by the 
trial Court was on lOtb April 1926 and on ap* 


peal by R and N against the decree, this appeal 
was finally dismissed after a remand on 29th 
January 1931. The decree obtained by M was 
executed by him and Rs. 1.200 were recovered 
from R and N in February. June, July^ and 
October 1932. R and N then instituted a suit 
OQ 11th April 1933 against J for recovery of 
Rs. 1,200 on the ground that the payment of 
the share of due under the promissory note 
Co J bad been (ouod to be illegal by the Courts 
and the plainttS bad been made to pay Rupees 
1^200 twice over and were therefore entitled to 
a decree for that amount against J : 

Held : that the suit was goverued either by 
Aft. 61 or Art. 96 or Art. 120 ; and whichever 
article applied, the time began to run either 
from the payment of Rs. 1,200 or from the date 
of the decree of the High Court, passed on 2dtlL 
February 1931 ; and the period of limitation in 
each case being throe years, the suit was within 
time : 1934 if ad 12 ; 1925 Oudh 710 ; 1921 
Bom 184 and 13 Caf 165. Ref. : 1919 Afod 81, 
Disling. [P 749 0 1) 

Achkru Bam — for Appellant. 

Alehr Chand Mahajan and Jiwan Lal 
Kapur— for Respondent (Plaintiff). 

Jad^ment.— This second appeal raises 
a difficult question of limitation. The 
facts are these : Jn February 1919 
Radba Kishan and Narain Kishan bor- 
rowed Rs. 5,000 on a promissory,, iPote 
from Jiwan Singh and Milkhi Chand, A 
few months later Jiwan Singh realized 
Rs 5,000 on account of this promissory 
note from Radba Kishan and Narain 
Kishen by means of a draft on them. In 
1925 Jiwan Singh and Milkhi Chand in- 
atituted a suit for recovery of Rs. 7,700 
alleged to be dne from Radba Kiahen and 
Narain Kishen on the basis of the pro- 
missory note. The defence of the defao- 
dants was that the promissory note had 
been discharged by the payment in 1919, 
The case of Jiwan Singh and Milkhi 
Chand was that the payment on account 
of the draft in 1919 was on another ac- 
count. This however was found by the 
Court to be false and it was held that the 

Aft • d e on account of the 

prooQissory note. 

It was also held that Jiwan Singh had 
DO authority to receive payment on be. 
half of Milkhi Chand. Consequently the 
amt by Jiwan Singh was dismissed to the 

extent of half the claim. It was decreed 

m favour of Milkhi Chand for half the 
amount in suit. The decree by the trial 
Court was on 10th April 1926. An appeal 
was preferred against this deoree to this 
Court by Kadba Kishen and Narain 
^ishen, and on 11th December 1928 this 
Court remanded an issue to the trial 
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Court vrhetber Jiwan Singh had authority 
to receive the money on behalf of Milkhi 
Chand. This question was answered in 
the negative and finally tlie High Court 
dismissed the appeal on 29th January 
1931. In consequence of the dismissal of 
the appeal, tlie decree which had been 
awarded against Radha Kisben and Na- 
rain Kishen for half the amount due under 
the promissory note was executed by the 
deciee holder Milkhi Chand and Rs. 1,200 
was recovered by him in February, Jiue, 
July and October 1932. The suit out of 
which this appeal has arisen was then 
instituted by Radha Kislien and Narain 
Kishen for recovery of Rs. 1,200 from 
Jiwan Singh on the ground that the pay- 
ment of the share of Milkhi Chand due 
under the promissory note to Jiwan Singh 
had been found to be illegal by the Courts 
and the plaintiffs bad been made to pay 
Rs 1,200 twice over and were therefore 
entitled to a decree against him for that 
amount. 

The Courts below have decreed the 
suit and the only question raised on this 
appeal is that the suit when instituted 
was barred by time. The suit was insti. 
tuted on lit)] April 1933. The learned 
District Judge lias held that the article 
applicable to the suit is Art. 61, Lim. 
Act, which governs suits for money pay- 
able to the plaintiff for money paid for 
the defendint, the period of limitation 
being three years from the date when the 
money is paid. On behalf of the appel- 
lant at one time it was claimed that 
Art. 62 covered the case; it was then con- 
tended that Art. llo applied ; but the 
Courts below repelled these contentions. 
Before me tlio learned counsel contends 
that it is Art. 96 that governs the suit. 
Art. 96 applies to suits for relief on the 
ground of mistake, the period of limita- 
tion being three years from the date 
when the mistake becomes known to the 
plaintiff. The appellant's counsel con- 
tends tliat the tliree years time should 
begin to run from the date of the decree 
of the trial Court and not from the 
date of the decree of the High Court. 
The respondents' counsel on the other 
hand contends that Art. 96 does not 
apply to the case, but that if it 
does, then time should begin to run 
from the date of the decree of the 
High Court and as the suit when insti- 
tuted was filed within three years of the 
date of the decree of the High Court it is 


within time. It is also contended on be 
half of the respondents that really it U 
Art. 120, Lim. Act. which governs the 
case because no other article applies to 
it, and if any article comes nearest to the 
case it is Art. 61 and limitation should 
begin to run from the date of the payment. 


No judgment exactly applicable to the 
^acts of the present case has been cited on 
either side. On behalf of the appellant 
57 Mad 347 (l) is cited, which related to 
a suit by a partner to recover the share 
of the defendant in a partnership debt 
paid by the plaintiff to a creditor of the 
firm, the defendant also being a partner 
in the firm. It was held that Art. 61, 
Lim. Act, did nob apply to the case, but 
an opinion was expressed that Art. 120 
applied. This judgment, if at all appli- 
cable, helps the appellant only in bis 
argument that Art, 61 docs not apply, 
but if the facts are analogous to the facts 
of the present case, as seems to be the 
contention of the appellant's counsel, then 
Art. 120 would apply in the present case 
as well. Similarly in 52 I 0 468 (2), a 
judgment of the Madras High Court, cited 
by the appellant, it was held that Art. 61 
did not apply to the facts of that case. 
In that case the landlord attempted to 
recover from bis tenant dues paid by him 
to the Government. It was held that 
Art. 61 did not apply because as between 
the Government and the landlord the 
tenant bad no liability to pay the amount, 
but that it was the landlord alone who 
was liable to the Government. The facts 
of that case are, therefore, distinguish- 
able from the facts of the present case. 
In 87 I C 1017 (3). an Oudb case. Art. l>6 
was applied to a suit by a mortgagor who 
had paid the mortgage money to one mort- 
gagee whereas there were three mort- 
gagees and the other two bad succeeded 
in recovering their shares from the mort- 
gagor. This case seems to come very near 
to the present case. 

It was held that the date from which 
limitation should begin to run is the date 
of the decree. The last case cited on 
behalf of the appellant is 45 Bom 582 (4J. 


Seenovya v. Ramalingajya, 1934 ^“4 12 
145 I C a04=57 Mad 347=65 M L ^ 789. 
Mathuramalioga v- Mabalinga Raja, 

Mad 31=52 I C 4G9. ,. 

Ganesh Parshad t. Jodh Singh, 1925 Oodb 

719=87 10 1017. ^ 

Martand v. Motesbwar, 1921 Bom 
I C 34=45 Bom 682=28 Bom L B 69. 
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In thafc case also Arb. 96 was held to be 
applicable. The suit was by a person to 
whose share land bad fallen on partition 
which land was subject to a mortgage. 
The suit was for recovery of the amount 
of the mortgage debt which the plaintiff 
alleged that he had paid by mistake. It 
was held that limitation began from the 
date of the decree of the first Court and 
not from that of the appellate Court. 

Id my opinion, if Art. 96 applies to the 
facts of this case, then the date from 
which limitation should begin to run is 
the date of the decree of the High Coart 
which was passed on 29bb January 1931, 
in tbs peculiar circumstances of this case. 
In the first instance, I am not prepared 
to accept the proposition that in every 
case of a decree of the appellate Court 
confirming the decree of the first Court, 
time should run from the date of the 
decree of the first Court. It depends on 
the nature of the suit and the nature of 
the proceedings to which limitation has 
to be applied. In the present case, theres- 
pondents.plaintiffs were contesting their 
liability to pay anything to Milkhi Chand 
on the promissory note, and their liability 
was finally determined when the decree 
of the High Court was given. Moreover, 
the High Court did not morely confirm 
the decree of the trial Judge; it gave an 
independent finding by having an inquiry 
made on a fresh issue framed by it. If 
Art. 96 does nob apply to the case, then 
probably it is Art. 120 that would apply, 

I am doubtful if the case is covered by 
Art. 6l; but for the purposes of this case 
1 refrain from deciding which of the three 
jartioles applies, i. e. Arb. 61, or Art. 96 
lor Art. 120. In either case time would 
begin lo run eith-r from the payment of 

f decree 

of this Court, which was passed on 29th 

January 1931, and under neither of the 
aruoles relied upon by the parties is the 
period of limitation loss than three years. 

A somewhat similar case was decided in 
p Cal 156 (5), and it was held that time 
began to run from the date of the pay. 
naent and not from the date of the decree 
of the original Court. I hold, therefore, 
that the suit in the present oase was nob 

barred by time and dismiss this appeal 
with costs. 

— R E. Appeal dismissed. 

* 'c?a?l66** Lai. (1886) IS 
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BhoQai Ram and others — Plaintiffs 
Appellants. 


V. 


V • 

dli Bakhsh and others — Defendants — 
Respondents. 

Second Appeal No. 1689 of 1935, Deoi- 
ded on 28th February 1936, from decree 
of Senior Sub-Judge, Sialkot, Df. 24th 
May 1933. 

Civil P, C. (1908). O. 21. R. 35 (2)-Decree 
for joint poscet.ion— Joint postesiion must be 
delivered in particular manner preicribed by 
O. 21, R, 35 (2)— Possession given in any 
other way is of no legal effect— It is not 
effective for purposes of limitation and does 
not provide first starting point for limitation. 

In giving joint possession to a party, in exe- 
cution of a decree, the procedure prescribed by 
O. 21, R. 35 (2) must be strictly followed. Joint 
possession under a decree granting joint posses- 
sion, can only be delivered in the particular 
manner prescribed by the legislature in 0. 21 , 
R- 36 {2). It is not within the competence of 
anybody to attempt to give joint possession in 
any other manner, and if the patwari or any 
other person takes upon himself to deliver such 
joint possession in a manner contrary to the 
express language of the legislature, their action 
would not have any legal eflect. Such posses- 
sion IS not effective for purposeeof limitation 
and does not provide a fresh starting point for 
limitation: 1983 Lah 427. Ret. on; 1928 Lo7i 910 
Distwo. [P 760 0 1] 

Muka7id Lai P«rj— for Appellants. 

Dwarka Das Kapur — for Respondents. 

Judgment. This appeal arises out of a 
suit for possession of a half a share out of 
44 kanals 18 marlas of land described in 
detail in the plaint. Both the Courts 
below have dismissed the plaintiffs’ suit 
and the plaintiffs have come up to this 
Court in second appeal. 

On 9th July 1896. Ali Bakbsh, defeu- 
dant l, oxeouted a mortgage with posses. 
Sion in favour of the predecessor of the 
plaintiffs. The area covered by this 
mortgage was 71 kanals 12 marlas of land. 
In pursuance of this mortgage, the mort. 
gaged land was mutated in the name of 
the mortgagee. On 9th April 1919. Haveli 

present plaintiffs, 
brought a suit for possession of half of the 

of the moct. 

gage. The trial Court, on 18th July 1919 
decreed the suit. On appeal the learned 
District Judge, on 99th January 1920 
modified the decree of the trial Court and 
granted a decree for possession of half of 

that It waem the mortgagee’s possession b 
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1909 and 1910, that is to say, within a 
period of 12 years prior to the suit. The 
decree was for joint possession. Possession 
was ordered to be delivered under the 
provisions of 0. 21, R. 35 (2). Civil P. C. 
The document evidencing delivery of 
possession is before us as Ex. P 1. In 
this document there is a report of the 
Patwari that possession had been given of 
the land through Ali Bakbsh chaprassi in 
the presence of Babawal Bakhsh lambar- 
dar and the decree-bolder Haveli Ram. 
This report bears date 27th June 1921. 
The Patwari, who made the report, has 
also given evidence in the present case. 
There is also a document, dated 28th June 
1921, containing the formal receipt of 
possession by the decree-bolder. It merely 
says that possession bad been obtained in 
the presence of tbe patwari and other 
witnesses, and it is also stated that this 
possession has been obtained by means of 
ploughing the land (kulba-rani). On 26th 
June 1933 the plaintiffs brought the pre- 
sent' suit for possession of ball of 44 
kanals 18 marlas on the allegation that 
they had been dispossessed within the 
last five or six years. In order to bring 
their suit within limitation the plaintiffs 
relied upon the dakhalnama, dated 27th 
June 1921. 

There cannot be any manner of doubt 
that tbe final decree, dated 29th January 
1920, was for joint possession and such a 
possession could only be delivered in tbe 
particular manner prescribed by tbe 
legislature in 0. 21, R 35 (2) .Civil P. C. 
It is not within tbe competence of any- 
body to attempt to give joint possession 
in any other manner, and if the patwari 
or any other person took it upon himself 
to deliver such joint possession in a man- 
ner contrary to tbe express language of 
the legislature, their action would not 
have any legal effect. There is a Division 
Bench judgment of this Court, in 1933 
Lah 427 (l), in support of this view. 
In that case also some kind of actual pos- 
session was given in the place of symbo- 
lical possession and the learned Judges 
pointed out that symbolical possession 
cannot be said to have been given as re- 
quired by law and that limitation, there- 
fore, did not run from tbe date on which 
the decree for joint possession was exe- 
cuted by the plaintiff's predecessor-in- 

1. Harnsm Siugh v. Gauds Singh, 1983 Lah 
427=146 1 C 846=84 P L B 839. 
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interest in this defective manner. This 
was a Letters Patent appeal and the 
judgment of the learned Single Judge was 
upheld. The result, therefore, is that we 
have the opinion of three learned Judges 
of this Court, which is directly in point 
and goes against the contention of the 
appellants. 

Mr. Mukand Lai Puri for tbe appellants 
invited my attention to 1928 Lah 910(2). 
In that case the only evidence before the 
Court was that there was a symbolical 
delivery of possession and the learned 
Judge acted on the presumption, which 
was perfectly open to him, that possession 
most be deemed to have been delivered 
according to law, and that, if this* was 
not done, tbe aggrieved party ought to 
have challenged the proceedings of the 
executing Court which bad ordered deli- 
very of symbolical possession by filing an 
appeal or revision. Tbat presumptiou 
does not arise in the present case because, 
as already pointed out, we have the 
dakbalnama itself on tbe record which is 
further supported by tbe evidence of tbe 
patwari wbo bad written out tbe dakbal- 
nama. There are other authorities of 
this Court which lay down that tbe proce- 
dure prescribed by 0. 21, R 35 (2), must 
be strictly followed, vide 1923 Lab 693 
(3). 20 P R 1917 (4) and 56 I C 19 (6). 
There is, therefore, a snbstantial body of 
judicial opinion which is all one way and 
is opposed to the contention of the appel- 
lants. I. therefore, affirm tbe decree of 
the Court below and dismiss the plain- 
tiffs' appeal with costs. 

R.M./R.K. Appeal dimmed. 

2. Piara Bam v. Sobawa, 1928 Lah 910=109 

IC561. 

3. Hidbi Bam v. Parsa Bam, 1923 Lab 693— 74 

I 0 1=5 L L J 607. 

4. Kbub Ram v. 6arat, 1917 Lab 864—39 I 0 

753=20 PR 1917. 

5. Jauhri Lai v. Pemao, 1920 Lah 473—65 10 

19=2 L L J 202. 


A. I. R. 1936 Lahore 760 
Addison and Abdul Rashid, JJ. 
Vir Bhan-Bansi Lai — Assessees Po- 
titioners. 


V. 


Commissioner of Income-tax, Lahore 
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Civil Ref. No. 71 of 1935. Decided on 
24th January 1936, from Commissionerof 
[ncome-tax, Punjab, North West 
;ier and Delhi Provinces, Lahore, 

13th November 1935. 
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(a) Income*tax Acl (1922). St. 22 (4). 23 (4) 
mnd 34 -income* tax Officer, having received 
certain information, serving assessee not as* 
•eased for the year with notice under S. 34 
-**Return submitted by assessee found to be 
incorrect— Account books found to be fuJIof 
omissions and discrepancies — Assessee served 
with notice under S. 22 (4) caUing upon him 
to produce all account books and documents 
— Assessee denying their existence and not 
producing them in spite of two more notices 
under S 22 (4) — Assessee assessed under 
S 23 (4) — S. 34 held applicable to circum* 
stances of the case— Notice under S. 34 held 
to be legal— Assessment held to have been 
rightly made under S. 23 (4). 

Tbo Incoms tax Officer, by reason of having 
received certain information, served the asses* 
sees who were not assessed for the year, with a 
notice under S. 34. The assessees put in a re* 
turn, but as it was found that it was incor* 
reel and there were serious omissions and dis* 
crepancies in the account and certain account 
books and documents were not produced, afresh 
notice under S. 2'2 (4) was served upon them 
calling upon them to produce the necessary 
books and documents. The assessees denied 
the existence of the account books and docu* 
mentsand put in a revised return which was also 
found to be incorrect and another notice under 
8. 22 (4) was served to produce all account 
books and documents. As it was not complied 
with final notice under S. 22 (4) was served, and 
on the assessees still denying the existance of 
the account books and documents, and refusing 
to comply with the notice, the Income-tax 
Officer held them to be liable to assessment 
under 8. 23 (4) and so assessed them: 

Beid: that S. 84 was applicable to the cir- 
cnmsiances of the case. The notice under 8. 34 
issued by the Income-tax Officer was a legal 
notice within the meaning of S. 34. Under the 
circumstances of the case the assessment was 
rightly made under S. 23 (4); 1935 Lak 743, 
■" .Hi , [P 751 0 2; P 762 C 11 

oiSl. I“’;! *** S. 34-Notic; 

S •••ued-Anolher notice under 

o. IS nut necessary. 

S mentions that notice under 

8. 84 may contain all or any of the require- 

B 23 I2T ® included in notice Snder 

'■ a no»»ce under S. 84 is issued 

another notice under S. 22(2) is not necessary. 

S’- 2?(4? 

ments not produced m accordance with 

enllllad'i*^*^ \ (4)-Iacome tex Officer Is 
entitled to make eiaessment to best of his 
judgment under S, 23 (4). * 

Where the Income-tax Officer comas in it.- 

ino hT*!®" assesses has been withhold- 

ing books of account which are not produced in 

e^ntitled to make an assessment to the best of 
his judgment under S. 23 (4). More so wb«" 
other documents have been withheld bv the 

rspresetKfttjon on hla dm tu thA a 

Authorities: 61 TC 389. fief, on [^7^ qIj 

KrtpaSam Bajaj—ht Petitioners. 

«/. N. Aggarwal-ior Opposite Party, 


Addison, J. — Under S. 66, Income-tas 
Act, the following three Questions have 
been referred to this Court by the Com. 
missioner of Income-tax, Punjab, namely. 
(1) Whether S. 34, Income-tax Act, was 
applicable to the case or not. (2) Wne- 
tber the notice under S. 34 issued by the 
Income-tax Officer was a le^al notice 
within the meaning of S. 34. (3) Whe- 
ther, in the circumstances of the case, 
the assessment was rightly made under 
S. 23 (4). The assessees are a Hindu un- 
divided family consisting of two brothers. 
Vir Bhan and Bansi Lal. They were as- 
sessed to various sums on their income up 
to the year 1930 31. but in 1931 32 they 
were not assessed to income-tax on the 
claim that their business bad been run* 
ning at a loss. In January 1932, the In- 
come- tax Officer received certain infor-! 
mation which led him to serve a notice! 
upon the assessees under S. 34 of the Act] 
for the year 1931-32. This was served 
within time. The assessees pnt in a re. 
turn of income on 16th May 1933, show, 
ing a loss of Ks. 5,407. The accounts were 
carefully gone into, serious omissions and 
discrepancies were discovered, and it ^was 
found that there were certain other books 
besides the cashbook and ledger pro- 
duced by the assessees which bad not 
been produced lor examination. A fresh 
notice under S. 22 {4} was therefore 
served on the assessees caUing for certain 
bahis, etc. On 12th June 1933. Vir Bhan 
appeared and stated that no lekha bahis 
were kept for the money-lending business, 
that is, be denied the existence of snob 
bahis. Thereafter be put in a revised re- 
turn showing a profit of Re. 6.856 3 6 in 
stead of a loss of Rs 6,407. This return 
was also found to be incorrect and not to 
be in accordance with those books which 
were produced, certain omissions being 
discovered and other defects noted. An- 

therefore issued under 
b. 22 (4) to produce certain otter account 
books, promissory notes, hundis. bonds, 
mortgago.deeds and sale deeds, etc. On 
the facts which came to his notice the 
Income-tax Officer held that the lekha 
bahis specified in the notice weri' being 
withheld, while the bonds, promissory 
notes and mortgage-deeds were also not 
produced. A final notice under S. 22 (4) 
was issued to produce the necessary ao- 
counts and documents on 8th Jnno 1934 
when Vir Bhan appeared and denied the 
existence of these books and deolined to 
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comply wibh the notice. The Income-tax 
OtScer therefore held the assessees to be 
liable to assessment under the provisions 
of S 23 (4) and be proceeded so to assess 
them. 

The contention raised in the first ques. 
tion was not seriously pressed before us 
and is decided by the Special Bench case, 
16 Lab 937 (l). There is no doubt that 
S. 34 of the Act is applicable in the cir. 
cumstances mentioned and our reply to 
this question is in the affirmative. The 
reply to question 2 is contained in S. 34 
itself. What was contended on helialf of 
the assessees was that, besides notice 
under S. 34, there should also be a rego- 
lar notice as provided by S. 22 (2) of the 
Act, but S. 34 itself mentions that the 
notice under it may contain all or any of 
the requirements which may be included 
'in the notice under S. 22 (2), and this 
, means obviously that another notice under 
S. 22(2) is nob necessary. Our reply to 
the second question is therefore also in the 
affirmative. As regards the third question 
the answer must also be in the affirms, 
tive. On the facts found there was a 
Idefault. It was held by a Division Bench 
|of the Patna High Court in 5 I T C 
|399 (2) that where the Income-tax Officer 
came to the conclusion that the assessee 
bad in fact books of account, which were 
not produced in accordance with a notice 
under S. 22 (4) of the Act, he was entitled 
to make an assessment to the best of his 
judgment under S. 23 (4). Apart from 
that it is obvious that in the present case 
other documents have been withheld. 
This is a case where there has been deli- 
berate misrepresentation on the part of 
the assessees to the Income-tax Authori- 
ties. Wo further direct that the assessees 
pay the costs of the Income-tax Commis- 
sioner. 

B M./r.K. Answers accordingli/. 

1. Madao Mohan Lai v. CommissioDer of In- 

come-tax, 1935 Lah 742=169 I C 719=16 

Lah 937=39 P L R 62 (F B). 

2. Ragbu Karson v. Commiesioner of Income- 

tax. (1931) 6 IT C 399. 
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Bhide, J. 

Mt. Bano and another — Appellants. 

v. 

Ghulam Mustafa A/ian— Respondent. 

Second Appeal No. 2258 of 1935, Deoi- 
ded on 3rd March 1936, from decree of 
Dist. Judge, Mianwali, D, - 18-10-1935. 
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Huaband and Wife — Reititution of coniu- 
gal rights— Suit for- Relief is discrelionar. 
—Question should be decided according to 
personal law and principles of equity— Relief 
should be refused, if there is long delay in 
bringing suit and delay is not explained. 

The relief in a suit for restitution of coDjugal 
rights is discretionary. The question has to*be 
decided according to the personal law and the 
principles of justice, equity and good conscience 
so far as they aro not inconsistent with it. 
Where there is lone delay in instituting the 
suit, relief is generally refused by the Oonct. 

Where the parties to the suit are Maho- 
medans and the marriage is found to hare been 
contracted during the minority of the wife, 
and was never consummated, and there was a 
long delay in bringing the suit, for which no 
explan.ition is given, it is a case in which relief 
cannot be granted : 11 If I d 551 [P C); 6 P B 
1835; 1916 Lah 365 and 1924 Lah 188, Rel. on, 
5 L L J db, Distinj. [P 753 0 1] 

V. N. Sethi — for Appellants. 

/. B. Agnikolri for Bishen Narain—loi 
Respondent. 

Judgment.— This was a suit for resti- 
tution of conjugal rights. It has been de- 
creed by the Courts beio^ and the defen- 
dants have preferred a second appeal. 
The learned District Judge's finding that 
the marriage was duly proved is final and 
the only question pressed in this appeal 
is that the Courts below have not acted 
in accordance with recognized judioial 
principles in granting relief to the plain- 
tiff in the circumstances of the case. This 
contention appears to me to have force. 
The marriage in the present case is said 
to have been performed in tbe year 1923 
when the plaintiff as well as the defen- 
dant Mt. Bano were minors, their ages 
according to the "Nikah" register entries 
being 10 and 12 respectively. The mar- 
riage was performed by Mt. Bano s father 
as her guardian, but it appears from the 
evidence that Mt. Banos mother bad been 
divorced by tbe father and be bad re- 
married and that Mt. Bano as well as her 
brother were brought up by their aun 
(see D. W. 1. D. W. 2 aol D. W. 3). The 

ciroumstaDoes in which tbe marriage was 
performed are not altogether free from 

suspicion. It appears that soon after e 

marriage, Mt. Bano filed a suit for canoe - 
latiOD of the marriage, though it was ap- 
parently taken off the file as it was inati- 
tuted without a proper guardian, ine 
age of Mt. Bano according to her state- 
ment at the time was 16. D. Ws 
(Mt. Bano’s brother, cousin and aunt res- 
pectively) support her allegation „ 

was duly married to Hayat defendant i, 


1936 


Seer Mohammad v. Chohr Shah (Bbide, J-) 


Lahore 753 


that she has been living for years with 
him as bis wife and she has also a sod 
aged 7 or 8 years by him. The plaintiff 
alleged that Mt. Bano bad lived with him 
for some time, hot this allegation has 
been disbelieved. It is alleged that Mt. 
Bano was abduoted by Hayafc, and their 
whereabouts could not be traced. But it 
is significaut that no attempt was made 
to prosecute Hayat and bring back the 
defendant. It is true that the plaintiff 
was a minor, but his father, who bad 
arranged the marriage, might have been 
espeoced to take action. 

It is alleged that a report was made at 
the police station and efforts were made 
to trace the defendant and Hayat bat 
withoat sucoess. No copy of the report 
has been however produced, and there 
is no evidence on the record to show what 
efforts if any were made by or on behalf 
of the plaintiff to trace the defendants 
and prosecute Hayat. So far as one can 
judge from the evidence, no action was 
taken till 1933, i, e., 10 years after the 
alleged marriage, when a complaint under 
S. 498, 1. P. C., was lodged, but the com* 
plaint was then dismissed and the plain* 
tiff was referred to a civil Court. The 
learned District Judge has remarked that 
the plaintiff has sofficiently esplained 
the delay, but I am unable to find any 
evidence worth the name in support of 
this remark. The relief in suits of this 
kind is dispretionary and principles 
governing it were laid down in 11 M I A 
551 (l). The question has to be decided 
according to petBonal law and the princi- 
ples of jnstice, equity and good consciencs 
so far as they are not inconsistent with 
it. Where there is long delay in in- 
stituting the suit the relief is generally 
refused by Courts : of. 6 P B 1885 (2) 
46 P R 1916 (3) and 1924 Lah 188 {4). In 
view of all the facts stated above, this 
does not appear to me a fit case for gran- 
ting the relief prayed for. In 6 L L J 96 
(6), relied on by the defendant, the delay 
was found to be soeSoiently esplained. In 
view of the fact that the marriage was 
contracted during the minority of the de* 

WM) ifn i” Jii 

2. Bndh SlDgh V Asa Singh. (1895) 6 P B 1856. 

V. Jowal, 1916 Lab 866=34 1 0 688:3 

« P R 1918=149 P L R 1916. 

1086 L/95 & 96 


fendant and was never consummated, and 
also taking into consideration the long 
delay in taking action, of which no rea- 
sonable esplanatioQ is given, or is at any 
rate supported by evidence. I accept the 
appeal and dismiss the suit; but, in view 
of ail tba circumstances, leave the parties 
to bear their costs throughout. 

r.M./r.K. Appeal allowed. 


A. I. R. 1938 Lahore 753 
Bhidb and Currie, JJ. 

Sher Mohammad Khan and others — 
Defendants — Appellants. 

V. 

Chuhr Shah — Plaintiff and another — 
Defendant — Respondents. 

First Appeal No. 1851 of 1934, Decided 
on 2l3t November 1935, from preliminary 
decree of Senior Snb- Judge, Shahpur, D/- 
22Qd June 1934. 

(a) Custooa (Punjab)— Alienation— Sale of 
raver.ionary right in widow's estate it void 
—Principle of S. 6, T. P. Act. is applicable. 

The said of reversionary rights in a widow's 
estate is opposed to the piinoiples of customary 
or tribal law. and according to the principle 
oi S. 6, T. P. Act, which oan be taken as a 
guide, though the Act is not In force in tbU 
province, such a transfer U void : 65 P fi 1897 
(F D); 1925 Lah 341 and 1929 Lah 295, Foil. 

^ tP 755 C 1] 

(b) Custon (Punjab)— Reversioner— Title te 
derived from common ancestor and not from 
father— Ineffective alienation by father of 
bis reversionary right— Father never inherit- 
ing property— Alienation cannot be enforced 
Against son. 

A reversioner derives his right to succeed to 
ancestral property from the common ancestor 
and not from his father, and an ineSectlve alie- 
nation of prospective reversionary rights made 
by the father cannot bo specifically enforced 
against (be son, when the father never In- 
herited the property. [p 755 (j 

Badri Das and Vishnu Datta — for 
Appellants. 

A^ihru Ram, V. R. Sawhney for 
S. R. Sawhney and Bhagwat Dual— (or 
Respondent (Plaintiff). 

Bhide, J. — Civil Appeals Nos. 1851 
and 2238 of 1934 are oross-appbals arising 
out of a sait for redemption of a mort- 
gage by one Chuhr Shah. The family of 
Ohuhr Shah owned one-fourth share in a 
village named Tabri in Tahsil Bhalwal in 
the Sbahpur district, which has been 
referred to as X for brevity in the judg- 
ment of the learned Senior Subordinate 
Judge under appeal. The plaintiff Chuhr 
Shah claimed to be entitled to redeem 
one-fourth ehara in X on payment of pro 
portionate mortgage money. The learned 
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Senior Subordinate Judge has granted 
him a decree for redemption of one-sixth 
share only on payment of Rs. 3,750 plus 
Es. 41-10-8 on account of certain improve. 


ments made by the mortgagees, From 
this decision both parties have appealed. 

The pedigree. table of the family of 
Chuhr Shah is as follows; 


YAR SHAH 


Jawaya Shah=Mt. Satbbarai 

I i 

Mt. Fateh Bibi Mt. Sahib Khatun 

(Married Charagh Shah) (Married Baja Shah) 


I 

Jalal 

1 

aD0ther=Ra3a Sbah^^t. Sahib Khatun 
wife I 

I ! 


I 


Mt. Fateh Bibi= Fateh Darya Naabahar Wali Yar 
Cbaracb Shah Shah Shah Shah 

I (defendant 5) 

Chuhr Shah (plaiotifl). 


The facts relating to the history of the 
mortgage which have given rise to the 
present suit are somewhat complicated 
but may be briefly stated as follows for 
the purposes of these appeals. On 8th 
February 1895, Charagh Sbab and Fateh 
Darya Shah, acting on behalf of them, 
selves and also on behalf of their minor 
brothers Naubahar Shah and Wali Yar 
Shah and as Mukhtars of Mt. Sat Bbarai 
who was then a widow, mortgaged with 
possession the whole of the share of the 
family in the village Tatri (i.e. X) in 
favour of Malak Sher Mohammad Khan 
and Jalal for a sum of Es. 22,500. The 
mortgage was for a period of 33 years and 
was nob to be redeemed before the expiry 
of that period, i. e., before 1928. On 2nd 
September 1896, while Mt. Sat Bbarai 
was still alive, they sold (i) the equity of 
redemption of their own shares in X 
and (ii) their reversionary interest in the 
share of Mt. Sat Bbarai in X to the 
mortgagees. It will appear from the 
pedigree.table that the executants’ own 
share in X at the time was one-foorth 
X and they had also a reversionary 
interest in Mt. Sat Bhatai’s share to the 
extent of one-fourth X. Charagh Shah 
died in 1904, leaving an only son, the 

On** 13th October 1908 Wali Yar Shah 
died leaving no widow or issue. On 14th 
November 1908 Mt. Sat Bbarai died. A 
dispute then arose as regards succession 
to the estates of Wali Yar Shah and 
Mt Sat Bharai, amongst Fateh Darya 
Shah. Naubahar Shah and Chuhr Shah. 
It will appear from the pedigree table 
that Naubahar Shah and Chuhr Shah are 
eons of the daughters of Mt. Sat Bbarai 
and as such they claimed a preferential 
right according to custom to succeed to 


her estate as against Fateh Darya Sbab. 
Naubahar Sbab also claimed to have a 
preferential right to succeed to the estate 
of Wali Yar Sbab as his full brother. 
This dispute led to a good deal of litiga- 
tion, but it is unnecessary to go into its 
details. SuCBce it to say that it was 
eventually settled by a compromise by 
virtue of which Fateh Darya Shah gave 
up bis claim to a share in the estate of 
Wali Yar Shah and accepted one-fourth 
share in the estate left by Mt. Sat Bbarai. 
This compromise was challenged in a suit 
by Gholam Hussain, son of Fateh Daraya 
Shah, but was eventually upheld by this 
Court {vide Ex. P/lO). As a result of this 
compromise Chuhr Sbab and Naubahar 
Shah got Wali Yar Shah’s estate in equ^ 
shares (i. e. 4 of X/8 i. e. X/16 each); 
Fateh Darya Shah got one-fourth share in 
Mt. Sat Bharai’s estate (i. e. i of X/2= 
S/8), while Naubahar Shah and Chuhr 
Shah got the remaining three-fourtha of 
Mt. Sat Bbarai’s estate in equal shares 
(i. e. 4 of 5 of X/2=3/16 X) each. It wiU 
thus appear that the present plaintiff got 
1/16 X from Wali Yar Shah’s estate and 
3/16 X from Mt. Sab Bharai’s estate, i. e. 
4/16 X or 1/4 X, and this is the share 
that plaintiff seeks to redeem in the pre^ 
ent suit. Plaintiff inherit^ed no ‘n X 

from his father Charagh Sbab as the latter 

had already sold bis equity of f 
therein. Charagh Sheh had also 

reversionary rights m ^ j^at 

estate, bub plaintiff s cent t 

this sale was void, nrswy 
Charagh Sbab had no su nnHtlad ac- 
literesb at all as be “t 

;nd Ohahr Sbab, 
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and (ii) even if he was held to be entitled 
to succeed, the sale of the rereraionary in- 
terests being merely a sale of 'expectancy’ 
was void according to the principle of 
S. 6, T. P. Act. The learned Senior Sub- 
ordinate Judge found against the plaintiff 
on the former point, bat in his favour on 
the latter. The respondents-mortgagees 
had pleaded that the suit was barred by 
limitation, as they had been in adverse 
possession since 1896 or at any rate since 
the death of Mt. Sat Bharai. But this 
point was also decided in plaintiff’s favour 
and the suit was held to be within limita. 
tion. Eventually the learned Senior Sub- 
ordinate Judge held that the plaintiff was 
entitled to one-third share of Mt. Sat 
Bharai’s estate. I. e. 1/3 of 1/2 X=l/6 X 
and granted him a decree for tedemp- 
tion of this share on payment of pro. 
portionate mortgage. money. In coming 
to this decision as regards the share which 
plamtsff was entitled to redeem, the lear- 
ned Senior Subordinate Judge seems to 
have Ignored the compromise by virtue of 
which the plaintiff had become entitled 
to one.fourth share in X as shown above. 

The defendants’ appeal was taken np 
first and the two points urged on their 
behalf were: (j) that the learned Senior 
Subordinate Jud^ was wrong in holding 
that the sale by Chiragh Shah and Fateh 

reversionary rights 

As to the first point there seems to be 

tions that the reversionary rights in pro- 

^ ^ life.estate by a widow 

constitnte a vested interest and not a 

mere expectancy and that there is anv 
distinction m this respect between rever^ 
sionary rights under Hindu law and 00 ^ 

tffld'h well set- 

held iJ Tg P°rf89Va^^yTt!i 
of the Punjab Chief Court that the Tie 
of reversionary rights in a widow’s estate 

rA'o?trTbai * 1 ° P5‘“0iples of ousfcom- 
“not Act 

la nob m force m this Province-such a 
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it was held that the right of sucoessiou on 
the death of a widow under Customary 
law, as in the ease of Hindu law, is a mere 
spes sacccssiortis and that the reversioner 
has no right or interest in the estate i« 
pracsenli. In 10 Lab 613 (3). G6 P R 
1897 ( 1 ) was followed and it was held 
that a reversioner entitled to succeed to 
the property on the death of a widow 
cannot, during her life-time, make any 
valid transfer of his tights to succeed. 
It was further held that the principle 
contained in S. 6. T. P. Act, embodied in 
this respect the spirit of the custom pre- 
vailing in this province. 

There are no doubt certain authorities 
which lay down that as the Transfer of 
Property Act is not in force in this pro- 
vince, a transfer of reversionary rights 
can be equitably given effect to in a suit 
for specific performance against the trans. 
leror when the snccession actually opens 
out: see e. g. 13 P R 1899 (4); 1926 Lah 
99 (5): 1930 Lah 928 (6). In the present 
instance, however, this situation did nob 
arise at all as Chiragh Shah died before 
the succession to Mb. Sat Bharai’s estate 
opened out. The learned counsel for the 
defendants did not urge that the transfer 
®P®®;fioally enforced against the 
plaintiff, who is a son of Chiragh Shah, 
and lb seems to me that such a position 
wonld nob be tenable in view of the fact 
that a reversioner derives his right to 
succeed to ancestral property from the 
common ancestor and not from his father 
and there seems to be no good reason why 
an ineffective alienation of prospective 

the father 

should be specifically enforced against 
the ptlZtT 

defendants was that of limitation. The 
contention that the suit was time- barred 

mort. 

gagee 9 possession had become adverse 
since the sale of the equity of redomp- 

7 , was urged that although the 

ton Ji®® ‘ttken into 

ooaaideratioD for determining the nature 


traMftr^w ^orce in this Province— such a 1 0 395 


i U897) 66 P R J897.^ 


4. MoHk Allah BakeWGhuuCuaoVlS Ir 
6. Padman v. Achhar, 1936 Lah 89=89 I 0 
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of mortgagee’s possession. The learned 
counsel referred to a number of authori- 
ties, but these were clearly distinguish- 
able as the mortgagee’s possession was 
either adverse from its inception : see, 
e. g., 4 Lah 249 (7) or had been converted 
into that of an owner under a decree or 
with the consent of the mortgagors : see 
2 Lab 53 (8), 1930 Lah 71 (9), 37 Mad 
545 (10) and 39 All 423 (ll). The learned 
counsel conceded that the mortgagees 
could not convert their possession into 
that of owners by any unilateral act, 
but urged that the mortgagor Chiragh 
Sbah bad himself in this case sold the 
equity of redemption. But what Chi- 
tagb Shah sold was a mere 'expectancy' 
and not any rights in praesenti. It is ob- 
vious that possession of the mortgagees 
could not, in any case, become adverse 
till the death of Mt. Sat Bbarai. On the 
death of Mt. Sat Bharai, the possession 
might have been held to be adverse to 
the plaintiff if it was shown that the 
plaintiff Cbubr Shah bad consented ex- 
pressly or by implication to their bolding 
his share in Mt. Sat Bharai's estate as 
owner. But there is no such evidence on 
the record. The learned counsel laid 
stress on the mutation as regards the es- 
tate of Mt. Sat Bharai effected in 1915 ; 
but the plaintiff was not present at the 
time and the learned counsel was unable 
to point out any evidence to show that be 
ever consented to it. The mortgage was 
not redeemable till 1928, as already men- 
tioned, and the present suit instituted in 
1933 was, therefore, clearly within time. 
On the above hndings the defendants' 
appeal fails and must be dismissed with 
coats. 

In the plaintiff's appeal, the only point 
urged was that the decree was wrong in 
so far as it allowed plaintiff to redeem 
only l/6th of X. It has been pointed out 
above that as a result of the compromise 
with Fateh Darya Shah, plaintiff had 
become entitled to l/4th share in X. The 
learned counsel for the defendants con- 


7 Kadar Baksb v. llangha Mai, 1923 Lah 495 
=73 I C 889=4 Lah 249=5 L L J 555. 

8. Katori Mai V. Rimji Lai, 1921 Lah 9— 59 

1 0 812=2 liah 53=46 P L B 1921—3 L L J 
63 (F ®)' 

9. Prem Das v. Satbaland, 1930 Lah 71=120 

10. Usman Khan ^“^“nna, m4 

Mad 578=16 I C 694=37 5Iad 545—23 

11. Kheda Sv. Sheoparsan 1917 All 212 
=40 I 0 121=39 All 423=15 A L J 366. 


ceded this, but urged that Naubahar Shah 
had, in fact, already redeemed the whole 
of Wali Yar Shah’s share in X, though 
according to the compromise he, (Nau- 
habar Shah) was entitled to redeem only 
1/2 of Wali Y’ar Shah's share, and that, 
therefore, the plaintiff could not include 
any share inherited from Wali Y'ar Shah 
in the present suit. The learned counsel 
referred in this connexion to the judgment 
in the suit instituted by Naubahar Shah, 
printed at p. 105 of the record, but this 
does not specify the share of Naubahar 
Sbah. A reference to the plaint in that 
case, however, showed that Naubahar re- 
deemed only what he was entitled to and 
not the whole of the share in X left by 
Wali Yar Shah, as contended by tbe 
learned connsel. 

I would accordingly accept plaintiff's 
appeal and grant him a decree for posses- 
sion of 1/4 share instead of 1/6 share in 
X as ordered by tbe learned Senior Sub- 
ordinate Judge on payment of propor- 
tionate mortgage money (i. e., Bs. 5,625), 
together with Es. 41-10-8 on account of 
improvements. Tbe decree should be 
prepared in conformity with 0. 34, Civil 
P. C. The plaintiff should deposit tbe 
mortgage-money or such amount as may 
be necessary to make np tbe above sum 
in addition to any sum he may have al- 
ready deposited within three months of 
this date. The plaintiff will get his costs 
throughout. 

Currie, J. — I agree. 

B.D./r.k. Appeal accepted. 
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Jai Lal, j. 

MaAiui— Plaintiff— Appellant. 


V. 


* • 

iale Khan and others — Defendants— 

ipondents. . T^ • 

•econd Appeal No. 2067 of 1935, Deci- 
on 28th February 1936. from decree 
Dist Judge. Delhi. D/- 28 th 1935. 

ranifer of Properly Act (1882), S 

idee already in po**J**\^®. 
r of po$$c»tion it •ufncient . 

^here taogible ImmoveaUe 
ady m possession o the J 

cap take pUce vendee shonia 

1 It IS not oecessary that tne 

e the property and re-«Ur »n^^ 

I J a formal deUtery o' ^ j . 

1 circumstances 301, 

> Cal 934; 1915 Had 673 and q 

)■«; Baj Sawhmy-fot AppeHajit. 
Ushan Narain~ior Respondents. 
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Maebub V. Kale Khan (Jai Lai, J.) 


Judgment. — It has beeo found, and 
this finding must be taken to be conclu- 
sive for tbe purposes of this second ap- 
peal, that the property in dispute be- 
longed to Samand Khan. Samand Kban 
really onned tbe site under the property 
in dispute and tbe appellant Mabbub 
built a bouse on it. Subsequently, by 
means of a sale deed unregistered. Samand 
Khan sold the site of tbe house to Mab- 
bub for Bs. 98 and recited in tbe sale 
deed that proprietary possession had 
been given to the purchaser. Tbe res- 
pondent ^ale Khan had a decree against 
Chahat Kban, a brother of Samand Khan, 
and in execution of that decree he got 
sold the property in dispute and pur- 
chased it himself. Samand Kban raised 
an objection to tbe attachment and tbe 
sale of the property, but that objection 
was dismissed. Consequently bis vendee 
Mabbub instituted a suit, after having 
raised an unsuccessful objection, for pos- 
session of the property. This suit was 
decreed by tbe trial Judge, but the Dis- 
trict Judge on appeal dismissed it bolding 
that tbe provisions of S. 54, T. P. Act, 
which admittedly applied to tbe properly 
in suit, bad not been complied with inas- 
much as, in his opinion, the sale was not 
of tangible immoveable property but of a 
reversion. 

Tbe sale, as I have already stated, was 
by an unregistered deed and was for 
Es. 98. S. 54 provides that a transfer of 
tangible immoveable property of the value 
of one hundred rupees and upwards, or in 
the case of a reversion or other intangible 
thing, can be made only by a registered 
instrument. It also provides that in the 
case of tangible immoveable property, of a 
value less than one hundred rupees, such 
transfer may be made either by a registered 
instrument or by delivery of the property. 
Two questions therefore arise for decision 
in this appeal : (l) whether it was a case 
of a transfer of a reversion ; (2) and if it 
was the case of transfer of tangible im- 
moveable property of a value of less than 
one hundred rupees, whether there was 
delivery of tbe property. I hpve al- 
ready stated that the property sold in 
this case was of a peculiar nature. The 
materials of the bouse admittedly be 
longed to the appellant Mabbub. In my 

title, Mahbnb was entitled to succeed so 
far as the materials of the house were 
concerned, because they had never been 


transferred and indeed could not be 
transferred by Samand Kban to him as 
they belonged to Mabbub. Tbe only dis- 
pute which could be raised by Kale Khan, 
the purchaser decree.bolder, therefore 
could relate to the site. 

I have already stated that according to 
the sale deed it was not a reversion that 
was sold, but it was the site that was sold, 
which was tangible immoveable property. 
I am unable therefore to agree with tbe 
conclusion of tbe learned District Judge 
that it was the case of sale of reversion. 
Tbe next question is whether delivery of 
the property took place. Now. it is true 
that the property sold was already in the 
possession of tbe vendee Mahbnb, and in the 
nature of things actnal physical delivery 
could not be given to him. It has how- 
ever been held in 38 Mad 1158 {1), 20 C 
W N 195 (2), 60 Cal 384 (3) and 151 I C 
65 (4). a case decided by tbe Patna Hight 
Court, that where tangible immoreable 
property sold is already in possession of 
the vendee and the sale can take place 
only by delivery thereof, then it is not 
necessary that tbe vendee should leave 
tbe property and re.enter it under the 
new title ; that a formal delivery of pos- 
session under such circumstances is suffi- 
oient. 


In the present case, the nature of pos- 
session was changed by the factum of 
sale and I am also of opinion that the un* 
registered sale deed can, under the cir- 
cumstances, be looked at to ascertain the 
nature of the possession of Mabbub. A 
contrary view seems to have been taken 
in 40 Bom 313 (5), 50 All 986 (6), 34 Cal 
207 (7) and 1933 Cal 544 (8). Correct- 
ness of the view expressed in 34 Cel 
207 (7) was expressly doubted in 60 Cal 
384 {3j. Moreover, it must be reme m- 

1. Mutbokatupp.m Samban v. Muthu Samban, 
27 M W 4 ^ 7 “^® I 0 772=38 Mad 1158= 

SoDaram Ohutia, 19iG Cal 
o ® 69?=20 OWN 195. 

». Kuia Chandra v.Jogesh Ohandra, 1933 Cal 
411=144 I C 155=60 Oal 384. 

4. Sanlokhi MIssIr v. Siro Jha. 1934 Pat 301= 
151 1 0 56. 

^-5**'*^ Gopal V. Padman Hlra, 1916 Bom 
223—93 I 0 267=40 Bom 313=18 Bom L 
R 8. 

^bao Lai v. Mohan Lai, 1928 AH 726=118 

•7 JiP All 986=26 A L J 1084 (P B). 

'■ Socy. of State. 

(1907) 34 Oal 207=6 0 L J 890. 

Ran). 1933 Cal 644=ua 

I 0 582. 
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bared that in the present case Kale Khan 
professes to derive his title from Chahat 
Khan, who, according to the conclusion of 
the trial Judge, which conclusion was not 
attacked before the District Judge, must 
be deemed to have no title to the pro- 
perty. It is not therefore a case of a 
bona fide transferee from the same trans- 
feror without knowledge of a previous 
transfer by him by an unregistered deed; 
and this fact distinguishes some of the 
cases cited by the learned Counsel for the 
respondent. 

There is no doubt a conflict of opinion 
on the question involved, but, in my opi- 
nion, in the present case, the fact that 
Kale Khan derives his title from Chahat 
Khan, who in his turn has no title to the 
property, materially weighs against the 
claim of the respondent, and my own per- 
sonal inclination is to follow the view 
taken in 60 Cal 381 (3) and the other 
oases cited by the appellant's counsel. I 
therefore accept this appeal and sec aside 
the decree of the District Judge and res. 
tore that of the trial Judge with costs 
throughout. 

D.s./R.K. Appeal accepted. 

A. I. B. 1936 Lahore 768 
Currie, J. 

Sundar Singh — Accused — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Bevn. No. 337 of 1936, Deci- 
ded on 29tb April 1936, from order of 
Sess. Judge, Ludhiana, D/- 17th February 
1936. 

Criminal Trial— Possession of incriminat* 
ing article — Possession should be actual and 
conscious. 

To constitute ccimiual liability, possession of 
inccimioating article must be actual and not 
constinctive. Possession of incriminating arti- 
cles of which a man is not conscious, cannot 
constitute an odence. [P758 G 2; P 769 C 1] 

Anant Bam Ehosla for Govt. Advocate 
—for the Crown. 

Facts. — Three men, Sundar Singh, 
Ganga Singh and Dalip Singh, were chal- 
laned under the Excise Act for possession 
of two bottles of illicit liquor, which wore 
recovered from a house jointly owned by 
them. The Magistrate has convicted 
Sundar Singh alone, because be is the 
eldest member of the family. Sundar 
Singh, who has been awarded a non-ap- 
pealable sentence applies for revision of 
the Magistrate's order and after going 


through the record I consider the case to 
be a fit one for reference to the High 
Court. 

Grounds of Reference— Sundar Singh 
and Ganga Singh are real brothers and 
Dalip Singh is their nephew. According 
to the prosecution story, the accused live 
together and own two bouses one of which 
is used by them for residence and the 
other for tying cattle and storing fodder, 
etc. The residential bouse was searched 
first and two bottles of illicit liquor were 
recovered from there. The raiding party 
then proceeded to the cattle-house which 
was locked. Dalip Singh produced the 
key of the bouse and two bottles contain- 
ing illicit liquor were found buried in 
fodder. The defence was that the accused 
had a partner in cultivation, named 
Bachna, who lived in the cattle-boose 
and possessed a duplicate bey. He bad a 
quarrel with the accused about bis share 
of the produce, and in order to take re- 
venge he had planted the bottles in the 
cattle. house without the accused's 
knowledge. 

The learned trial Magistrate has, I 
think, rightly rejected the defence ver- 
sion; but he has in my opinion convicted 
the wrong man. Ishar Singh (P. W. 2) 
states that Sundar Singh was not present 
at the time of the recovery. The evl. 
dence of Imam Din (P. W. 3) is also to 
the same effect as he says that two ao- 
oused were present and the third came 
after the recovery. Ishar Singh has fur- 
ther stated that Ganga Singh and Dalip 


iingh drink, but Sunder Singh does not 
Irink. In these circumstances, when the 
ecovery was made in Sundar Singh s 
ibsence and the key of the house was 
)rodaoed by Dalip Singh, Sundar Singh 
lannot be convicted for possession of the 
lottles merely because he happens to be 
be eldest member of the family. At the 
ime of the recovery, possession clearly 
vas with Dalip Singh because he pro- 
[uced the key of the bouse, and I am of 
he opinion that the other co-owners o 
he bouse are legally not liable, especially 
iundar Singh who was admittedly Mt 
•resent at the time of the recovery, 
uay be said to be in possession of the 

lOUse constructively 
0 constitute criminal liability, possession 
oust be actual and not constructive. 

.ny case, the house is not shown to be 
n possession of Sundar Singh exo ’ 

Chere are three joint owners and thepos- 
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sibility that the bottles ware placed m 
the bouse by one of the other two owners 
without the knowledge of Sundar Stngbp 
cannot be excluded. Possession of in- 
Icriminating articles, of which a man is not 
conscious, cannot constitute an offence. 
I therefore report the case to the High 
Court under S. 438, Criminal P. C., with 
the recommendation that the con7iotioD 
of Sondar Singh be set aside and that the 
fine imposed on him, which has been 
paid, be refunded. 

Order. — This case has been referred 
by the learned Sessions Judge with the 
recommendation that the conviction of 
Sundar Singh under the Excise Act be 
set aside. The facts are given in the 
order of reference. Mr. Kbosla, who ap. 
pears for the Crown, urges that Snndar 
Singh admitted recovery of the articles. 
There is no doubt that he did admit the 
recovery, but at the same time be urged 
that the illicit liQuor found in the cattle* 
shed outside the village was not kept 
there by him or his relatives, but bad 
been planted by bis cultivating partner 
Bacbna who had had a quarrel with him 
and wanted to get bis revenge. Of the 
three witnesses produced by the proesou* 
tion two are definite that Sundar Singh 
was not present himself at the time of 
the recovery but arrived later. TJndoubt- 
edly the key of the cattle-shed, where 
the illicit liquor was found was produced 
by bis nephew Dalip Singh. The Excise 
Sub-Inspector did not go into the witness 
box at all, but left it to a lambardar, a 
sufedposh and a police constable to give 
evidence. In these oiroumstanoes, for the 
reasons given by the learned Sessions 
Judge, I accept his recommendation, set 
aside the conviotion and acquit the peti. 
tioner. The fine, if realised, to be re- 
funded* 

^ b.d./r.k. Conviotion set aside. 
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Tek Chand, j* 

Dhanpat Plaintiff— Petitioner* 

V* 

Badri Dass and anoWer— Defendant 
Opposite Parties. 

1986, Deoid6( 
CD 27th April 1986, from order of Sub 
Judge, First Class, Amritsar, D/* 28 tl 
IJovember 3986. 

Civil P C (1908), S. 151 and O. 9, R 8- 
Simissal ot luil in default owing to mistake 


A Court has inheraDt jurisdiction to restore 
ft suit, which has been dismissed ia default 
owing to a mistake of the Court itself. 

(P 760 C 1] 

Where the lower Court dismissed a suit in 
default on the plaiatiCI's absence on that date, 
which had been fixed merely for filing objec* 
tioQs against the report of the commissioner 
appointed in parsnaoce of the preliminary 
decree : 

Held : that the suit should be restored ; 1928 
Lah 534 and 6 J C 203, Applied. [P 760 G 1] 

Krishna Stcarup foe S. L. Puri and 
S. L. Puri — for Petitioner. 

Kishori Lai — for Opposite Parties. 

Order. — The plaintiff-petitioner inati- 
tated a suit against the defendants-res- 
pendents for rendition of accounts. On 
21st October 1932 a preliminary decree 
was passed against the defendants' and a 
Commissioner appointed to go throngh 
the acconnts and report as to the amount 
due by each defendant. The Commis. 
sioner duly submitted his report, and the 
Court 6xed 14th March 1933 for filing 
objections by the parties. On that date 
the plaintiff and one of the defendants 
were absent while the other defendant 
was present. The Court thereupon paesed 
an order dismissing the suit under 0. 9, 
B. 8, Civil P. 0., read with 0. 17, R. 2 
against defendant 2 who was present and 
under 0. 9. R. 3 read with 0. 17, It. 2 
against defendant 1 who was absent. 

Ou 16th June 1983 the plaintiff filed 
an application for restoration under 0. 9, 
R. 9 stating that his absence on 14th 
March was not intentional, but was due 
to a mistake, be being under the impres- 
sion that the date fixed was 16th March 
and not the 14th, and that this was so 
noted in his diary. The learned Subor- 
dinate Judge ordered notices to issue to 
the respondents. Inquiry into this ap. 
plication continued till llth April 1934, 
when the plaintiff made another applica- 
tion stating that he bad been advised 
O. 9, R. 9 did not govern the ease* 
Ho, therefore, asked for permission to 
^‘JWraw his application of 16th Maroh 
1933 and to file another application. His 
application was accordingly allowed to be 
withdrawn by order of the Court dated 
llth April 1934. 

On 2nd May 1984, the present applica- 
tion was presented under S. 161 for set- 
ting aside the order diemissing the suit in 
default on 14th March 1988. This appli- 
oation was dismissed by the Subordinate 

noul® 28th November 

1936. The learned Judge held that the 
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order of bis predecessor dismissing the 
suit in default on 14th March 1933 was 
erroneous, but that the application for 
setting aside that order made under 
S. 151 was incompetent. From this order 
the plaintiff has preferred this revision 
and the sole question for consideration 
is whether the learned Subordinate Judge 
should or should not have set aside the 
order of 14th March 1933 on application 
under S. 151. The learned counsel for 
the defendants-respondents does not con- 
test the view of the learned Subordinate 
Judge, as indeed be could not possibly do, 
^tbat the order of 14th March 1933 dis- 
missing the suit in default on the plain- 
tiff's absence on that date which bad 
been fixed merely for filing objections 
against the report of the Commissioner 
appointed in pursuance of the preliminary 
decree, was erroneous. He however urges 
that the proper remedy was by way of an 
application under 0. 9, R. 9 or of an ap- 
peal to the District Judge. It might have 
been open to the petitioner to file an ap- 
plication for restoration under 0. 9, R. 9 
or lodge a regular appeal to the District 
Judge, but I do nob see why an applica. 
tion under S. 151 was not competent. It 
has been held in 1928 Lab 534 (l), and 6 
!l C 208 (2) that a Court has inherent 
jurisdiction to restore a suit which had 
been dismissed in default owing to a mis. 
itake of the Court itself. These authori- 
ties are clearly applicable to the present 
case and I do not see why the learned 
Subordinate Judge should not have set 
aside the order dismissing the suit in de- 
fault as soon as he became apprised of its 
incorrectness. 

I accept this petition for revision, set 
aside the orders of the Court below dated 
14tb March 1933 and 28th November 
1935, and direct that the suit be restored 
to its original number and be proceeded 
with from the stage at which it was on 
14th March 1933. Having regard to all 
the circumstances I leave the parties to 
bear their own costs in this Court. Both 
counsel have been directed to cause their 
respective clients to appear in tbe Court 
of the Senior Subordinate Judge on 18th 
May 1936 when the learned Senior Sub- 
ordinate Judge will decide whether the 
case is to be tried by him or by another 

1. Kaluraiu v. GhasUaniin, 1928 Lah 5345=108 

I C 603. . ^ ^ 

2, A<)waiiaD6Dd Tirtbaswanii v. Bisudeo, 

(1910) 6 I C 208. 


Subordinate Judge at Amritsar, and fix a 
date for tiling objections by tbe parties to 
the report of tbe Commissioner. 

v.b.b./r.k. Petition accepted. 
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Addison and Abdul Rashid, JJ. 

Sarab Erishan and others — Appellante* 

V. 

Firm Shadi Ram^Badri Das and others^ 
— Respondents. 

Letters Patent Appeal No. 81 of 1935, 
Decided on 11th February 1936, against 
judgment of Bbide, J., D/- 9th May 1935. 

Insolvency — Sole proprietor of firm bone 
fide selling oisett and liabilities of his firm 
to new ftrm-^He becomes creditor of new 
firm and no notice of sale transaction ia 
necessary to old creditors — On insolvency of 
new firm transfer of business from old to 
new firm cannot also be fictitious transac* 
tion. 

Where tbe sole proprietor of a firm sells bona 
fide tbe business of tbe old firm iDCluding its 
assets and liabilities to the new firm, bs be* 
comes tbe creditor of the new firm (to tbe ex* 
tent of those assets and liabilities) and do 
general or special notice of the traosactiOD of 
sale IS necessary to tbe old creditors. Oo in* 
soWencj of the new firm, the trAnsfer of the 
business to tbe new firm cannot be a fictitiona 
transaction to defraud tbe creditors. 

[P 761 0 1) 

J, N. Aggarwal, Mela Ravi and D. N*. 
Aggarwal—fov Appellants. 

Lala Badri Das — for Respondents. 


Judlment. — Tbe following pedigree- 
table is necessary in order to understand 
this appeal : 


harnandrai 


I 

Shadi Ram 

I 

8iri Bam^Mt. Mewa 


Badri Das 

I 

Sant Lab 


Shadi Ram was separate from hie 
other Badri Das. There was a firm 
^led Shadi Ram-Jaganuath. the parS- 
rs of which were Shadi Ram and a 
■anger Jagannatb. Shadi Bam died m 
20 and Mt. Mewa, bis daaghter-in-law, 

merited his share in the 
gannath died in 1923 and Mb. Mewa 
rcbased his share of the P^^rship 
•m bis sons on l3tb January 1924. and 
us became the 

mec of tbe business Jagannatb s heirs 
,te paid Rs. 60.000 by her. A nej fim. 
^ed Shadi Bam. Badri ^as, appears to 
U been started by Badri Das. and bis 

1 Sant Lai on lOtb February 1924. 
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This firm took over the businessof fcbe old 
firm Shadi Bam- Jagaanatb, iocludiog its 
debts and credits. Oa 20th July l92i 
entries were made in tbe books to the 
effect that Mb. Mewa, bad become a ere- 
ditor of tbe firm to tbe estent of a sum of 
Bs. 50,000, consisting of value of tbe 
goods, namely Bs. 19,000 odd, and tbe 
value of tbe debts, Bs. 30,000. This was 
made still more clear on 14th January 
1925, when Mt. Hewa executed another 
document in favour of Badri Das, trans- 
ferring tbe businesa in question, of which 
undoubtedly at the time sbe was tbe sole 
proprietor. Certain creditors of tbe firm 
in 1930 petitioned to have tbe firm Sbadi 
Bam.BadrI Das adjudged insolvent. Mt. 
Mewa claimed to be a creditor of the 
firm, but the petitioning creditors disputed 
this fact, contending that she was really 
the proprietor of tbe firm, the old and 
new firms being virtually identical, and 
the so-called transfer in 1924.25 being a 
fictitious transaction intended to defraud 
the creditors. The Insolvency Court 
decided this matter in favour of Mt. Mewa, 
and^ the creditors appealed to this Court, 
their appeal being dismissed by a Single 
Judge. Against this decision this Letters 
Patent appeal has been preferred. 

On tbe documents which have already 
been referred to it is clear that in 1924,23 
she was the sole proprietor and that she 
sold the business to the new firm Shadi 
Bam. Badri Das. She thus became a credi. 
tor of the firm. It was contended before 
us, however, that as the other creditors 
were creditors before she sold the firm, 
they were not bound by the transaction 
as they received no general or special 
notjoo that it had taken place. This 
question, however, does not arise, ns it is 
clear that she was the sole proprietor and 
sold the firm bona fide. She is thus a 
creditor and tbe decisions of tbe Insol 
venoy Court and the Single Judge are 
correct. No other question arises for 
decision in this matter and we dismiss 
this appeal with coats. 

B.W./r.k. App eal dismissed. 

A. I. R. 1986 Lahore 761 

Agha Haidar, J. 

Secy, of Petitioner. 


V, , 

Ishar Dos— Decree-holder and anot) 

Jodgment.debtor-Opposite Parties. 

on 20th ApjU 3936. from Sub. Judge. 3 
Class, Lahore, D/. 6th March 1936. 


(a) Execution — Notice for attachment of 
salary of Government servant — Objection 
raised by Secretary of State — Court holding 
salary to be attachable— No appeal filed by 
Secretary of State — Revision is not com* 
patent. 

Notice under 0. 21, R. 48, Civil P. C., vras 
issued to tbe Secretary of State for attachment 
of salary of a Gorernment servant. Tbe Secre* 
tary of State objected to it, but the Court 
ordered that it was attachable. No appeal was 
filed by the Secretary of State from this order ; 

Held : that as tbe Secretary of State raised 
tbe objection that tbe salary was not attach* 
able, the procedure came within the purview 
of 0. 21, R. dS, Civil P. G. , and unless it was 
challenged by a regular suit under 0. 21, R. 63, 
the order of tbe executing Court was coDclusis*e 
and the revision application must fail. 

(P 762 C 1, 2] 

Held further : that the order passed under 
0. 21, R. 48 was an order passed in execution 
of tbe decree under S. 47, Civil P. 0., and as 
such was subject to au appeal and hence revi* 
Sion was incompetent : 1933 Bom 186, Bel on. 

, CP 762 0 2] 

(b) Provincial Insolvency Act (1920), S. 2S 
(4) Adjudication of Government servant 
annulled'— ‘Receiver not availing of S. 28 (4) 

"Creditor can proceed against salary ac* 
Quired subsequent to annulment. 

Where subsequent to adjudication, tbe in* 
solvent, a Government servaut, incurs debts and 
creditor obtains a decree, and sabsequeotly tbe 
adjudication is annulled bnt the official receiver 
has not availed himself of S. 2d (4), the decree* 
holder can proceed against salary obtained by 
him after the order of annulment. [P 7G2 0 2] 

!ilokaviinad Monir for Oovt. Advocate 
“for Petitioner. 

J • G. Sethi and M. L, Sethi — for Oppo* 
site Party (Decree-holder). 

Order.— This is an application in revi- 
sion against the order of the Subordinate 
Judge, Third Classi Lahore, ordering the 
attachment of half the salary of the judg- 
ment. debtor Grant in the hands of the 
Secretary of State for India. Grant was 
adjudicated insolvent on 29th October 
1926 at Agra. At tbe time of his adjudi- 
cation Grant was drawing a salary of 
230 per mensem in the Telegraph 
Office. After his adjudication Grant in- 
ourred fresh debts and on the basis of 
those debts Ishar Das of Lahore obtained 
a decree against him for Rs. 692.7-0 with 
costs on 14th April 1981, On 8th May 

pas made an application to 
the Subordinate Judge, Lahore, for at. 
taohment of Grant’s salary and a warrant 
of attachment was issued on 11th May 
1931, ordering the attachment of half 
the salary which Grant was drawing. 
This Warrant was in the ordinary course 
received by tbe Chief Superintendent! 
relegraphs, Agra, who raised the object 
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tioD that Grant’s salary was not attach- 
able. He forwarded the warrant to the 
Judge of the Small Canse Court, Agra, in 
whose Court the insolvency proceedings 
against Grant were pending. The Small 
Cause Court Judge, Agra, wrote back to 
the Chief Superintendent, Telegraphs, 
that since Grant was an undischarged in- 
solvent his salary could not be attached 
by the Subordinate Judge, Lahore, in 
view of the provisions of S. 28, Provincial 
Insolvency Act. On 26th June 1931 the 
Chief Superintendent, Telegraphs, sent a 
copy of the order of the Judge, Small 
Cause Court, Agra, to the Subordinate 
Judge, third Class, Lahore, who issued a 
notice to the Secretary of State (in this 
case the Collector, Agra) under 0. 21, 
E. 48, Civil P. C. The Government Pleader 
appeared before the Subordinate Judge 
and pleaded that the Secretary of State 
was not liable under the provisions of 
O. 21, E. 48. Civil P. C. The Subordi- 
Date Judge by his order, dated 6th March 
1935, held that Grant's salary was at- 
tachable and the Secretary of State was 
liable for the amount under 0. 21, E. 48. 
It is against this order that the present 
application for revision has been died by 
the Secretary of State. 

A preliminary objection was taken by 
Mr. Jai Gopal Setbi on behalf of the res- 
pondent-decree.bolder, that the order of 
the Court below was an order under 
0. 21, B. 58, Civil P. C., and that no 
revision lies against it. He further argued 
that it may be treated as an order under 
0. 21, E. 63-A (Lahore) and tbe appeal 
consequently lay to tbe District Judge, 
and as the applicant did not seek this 
statutory remedy be cannot attain his 
object by coming to this Court in revi- 
sion. He further developed his argument 
by pointing out that tbe Secretary of 
State had appeared before tbe Subordi. 
nate Judge through tbe Government 
Pleader and raised the objection that 
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Furthermore, the order passed by the 
Court, under 0. 21, E. 48, Civil P. C , 
was an order passed in execution of the 
decree under S. 47, Civil P. C., and as 
such was subject to an appeal : vide 144 
I C 897 (1). The applicant, therefore, 
could challenge the order of the Court 
below by filing a regular appeal to the 
District Judge. This he did not do and, 
in my opinion, a revision is barred on this 
ground also. 

There is another aspect of looking at 
the matter. The adjudication of Grant as 
insolvent was annulled by an order dated 
26tb October 1932 and be retired from 
service on 18th July 1933. It has been 
stated by tbe counsel for the opposite 
party that in the present case tbe Be- 
ceiver has not availed himself of the pro- 
visions of S. 28, Cl. ( 4 ), Insolvency Act, 
and bas not realized the salary due to 
Grant after the order of annulment. This 
being so, I fail to see why tbe decree, 
bolder should not be entitled at any rate 
to proceed against the salary for the 
period between the order of annulmentl 
and the date of bis retirement. The! 
application is dismissed with costs. 

R.W./b.K. Application dismissed. 

1. Charles S. Brown v. Albert Donongh Han* 
son, 1938 Bom 185=14i I 0 897=35 Bom 
L B 860. 
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FULL BENCH 

Young, C. J., Coldstream, Monroe, 

Skeup, Bhide, Currie and Abdul 
Bashid, JJ. 

Lalla Mal-Sangham Laf-Assessees-” 
Petitioners. 

v. 

Commissioner of Income-tax, Lahore 
Opposite Party. 

Civil Eef. No. 72 of 1935, Decided on 
30th April 1936, from order by Addison 
and Abdul Bashid, JJ., D/- lOth Feb- 


iGrant's salary was not attachable. This 
procedure comes within tbe purview of 
0. 21. E. 58, Civil P. C., and, unless it is 
ichallenged by means of a regular suit 
lunder 0. 21, E. 63, Civil P. C.. tbe order 
lof the executing Court is conclusive, and 
jit would be highly inconvenient and con- 
Itrary to the spirit of the enactment to 
Itry to get round it through the channel 
lof a revision. This objection, in my opi- 
Inion, is well founded and the application 
Ifor revision most fail on this ground. 


uary 1936. 

sj* ^ Income-tax Act (1922), S. 9 (2) *> 

ual velue-Annual value incJudw 

eid by tenant on ■ccounl of Munwipal 

ou.e tlx: 5 IT C 36=33 PLR 517-1931 
.ah 320=131 1 C 193 {F B). Ocerr^ 

AODual value in S. 9 (2) doea not 
DDuel money benefit derivable fr p ^ 
nt the sum for which the 
sasonably be expected to let y® 
n estimating the sum for which the Pto^r»y 
light reasonably be expected to 

D year the amount paid by the ^ -hanld be 

onnt of tbe Mnaicipal house tii should be 
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included, that is, should be treated as pait of 
the rent payable by the tenant to the landlord: 

1932 Cal 83S(S B). Bel. on\ 5 1 T C 36=32 
P L R 517=1931 Lah 320=131 I C 193 (F B). 

Overruled. [P 7C4 0 2; P 765 C 1] 


yawal Kishore — for Pebitioners. 

J. N. Aggarwal— for Opposite Party. 

Order of Beference. 

Addison. J. — Under S. 66 (3), Income- 
tax Act the Commissioner of Income-tax, 
Punjab, has referred the following ttvo 
questions of law to this Court, namely : 

(I) Whether the enhancement of income from 
the property from Rs. 50,038 to Rs. 61,802 by 
the Assistant Commissioner is legal (2) Whe- 
ther the house-tas paid by the tenants of the 
petitioner on account of Delhi hlunicipal house- 
taxis to be included to arrive at “the annual 
value.” 

As the two qaestions are interdepen- 
dent and as the Commissioner has asked 
that the second question should be referred 
to a Fall Bench in view of conflict of 
authority we have come to the conclusion 
that this case should be referred to a 
Full^ Bench with the permission of the 
Hon’ble Chief Justice. The second qnes- 
tion has already been before a Full Bench 

ofthi3Court:see5ITC316{l). I was a 
member of that Bench. I was inclined 
to hold that the question was one more 
or less of fact but, if it was to be consi- 
dered a question of law, it should be 
answered in tbe affirmative. Three Judeee 
nainely Tek Ohand. Jai Lai and Agba 
Maidar, were of the view that it should 
be answered in the negative, while 
Dalip Singh, J., was of opinion that the 
question was one of fact. The question 
was, therefore, answered in the negative 
on the view taken by the majority of 
three Judges to two. The same question 
came before a Fall Bench of three Judges, 
including the Hon’ble Chief Justice, of 
the Calcutta High Court, shortly after- 
wards : see 6 I T 0 298 (2). This Bench 
dissented from the decision of this Court, 
the principal portion of the judgment 
being set out in the order of the Com- 
missioner stating this case. It is on ao- 
count of this divergence of opinion that 
tbe Commissioner has asked that it sbonld 
be referred again to a Full Bench of this 
^ourt. I at ill hold the same view as 

1. Ohanna Mal-SaUg Ram V. Commlaslonar ol 
Inoome-tax 1931 Lah 320=181 I 0 193= 
o ^ ^ ® 617=5 I T 0 316 (F B). 

Commissioner of In- 

1982 Gal 886=140 1 0 1 =G 0 fi.i 
57—86 OWN 1141=6 I T 0 998 (P B). 


I took in the former Full Bench of this 
Coark, namely that the answer to the 
second question should be in tbe affirma- 
tive. My learned brother agrees that 
this is a fit case again to be referred to a 
Full Bench. For these reasons we would 
refer the two qaestions to a Foil Bench 
if the Hon'ble Chief Justice agrees. 

Opinion. 

Young. C. J.— This is a reference by 
the Commissioner of Income-tax under 
S. 66 (2), Income-tax Act. The refer- 
ence came before a Bench of this High 
Court, bnt in view of a conflict of authori. 
ties it was referred by the Bench to the 
Chief Justice for formation of a Full 
Bench. As the qaestions referred to had 
already been decided by a Full Bench of 
five Judges this Bench has been formed 
consisting of seven Judges none of whom 
have expressed an opinion upon the point. 
The assessee is the owner of certain 
bouses in Delhi for which house tax is 
payable under S. 61, Punjab Municipal 
Act. By a written agreement between 
tbe assessee and a tenant tbe tenant 
agreed in addition to the sum reserved as 

rent" to pay tbe amount of tax which 
under the provisions of the Municipal 
Act is a tax payable by the owner, that 
IB, in this case, the assessee. The In- 
come-tax Officer has assessed the pro- 
perty of tbe landlord under S. 9, Income- 
tax Act, Tbe material portion of S. 9 (l) 
runs as follows ; 

9 ( 1 ). The tax shall be payable by ao assessee 
under the head property* in respect of the 
bona fide annual value ol property eonsietiog 
of any buildings or lands appurtenant thereto 
of which he Is the owner .... 

Section 9 (2) is as follows : 

9 (2). For the purposes of this section, the 
expression annual value’ shall be deemed to 
mean the sum for which the property might 
expected to let from year to yearj 
Provld^that, where the property U in^the 
‘lie owner for the purposes of hia 

nrti.r 'o' ‘^e purposes 

deemed not to exceed ten pec 
cent of the total income of the owner. 

The Assistant Commissioner for in- 
oome-tax included both amounts, that is 
the amount reserved as rent and the 
Municipal tax paid by the tenant on be. 
naif of the landlord for tbe purpose of 
aBcertaiuing the annual value of the pre. 
mises. The assessee objected to this 
procedure on the authority of the Full 

1 reported in 

131 1 0 198 and in 6 I T 0 316 (l). 

Two questions were referred to this 
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Court. The first question was submitted 
at the request of the assesses aqd Bai 
Bahadur Badri Das on his behalf now 
does not press this point and withdraws 
the reference with regard to it. The 
second question on which we are invited 
to express an opinion is as follows: 

Whether the house tax paid bv the tenants 
of petitioner on account of Delhi Municipal 
h)use tax is to be included to arrive at "the 
annual value." 

In our opinion the question to be 
answered is a simple one. \N'e have 
merely to construe S. 9 (2) of the Act. 
“Annual value" in the snb-section is 
clearly defined as "the sum for which the 
property might reasonably be expected to 
let from year to year," that is, the sum 
for which the landlord conld let the pre- 
mises having regard to local conditions 
and the demand for bouses in that parti- 
cular district. The strongest evidence of 
the sum for which the property might 
reasonably be expected to let is clearly, 
in our opinion, the sum which a tenant 
would be prepared to pay. It would make 
no difference what the amount paid to 
the landlord, or to his use, by the tenant 
for the right to use the premises was 
termed. No tenant would in ordinary 
circumstances pay more than the actual 
letting value of the premises. If for 
example there were two houses situated 
in the same district on the same kind of 
land and built in the same way, for one 
the landlord might demand Ks. 110 rent 
per month: for the other the landlord 
might demand Rs. 100 tent and insert a 
condition in the lease that the tenant 
should pay Rs. 10 per month, the amount 
due by the landlord to the Municipality. 
It appears to us that there can be no 
distinction between the two cases. In 
both Rs. 110 a month would be the sum 
for which the property might reasonably 
bo expected to let. 

It is argued in this case that the 
amount specified to be paid on account of 
the Municipal tax cannot be included in 
the sum for which the property might 
reasonably be expected to let as it was a 
tax payable by the landlord and that the 
“annual value" would be the net profit 
which the landlord actually kept in bis 
own pocket. The basis of the argument is 
taken from the judfiment of Tek Chand, J. 
in the Fall Bench case already referred 
to where be quoted the words used by 


Wilson, J. in 11 Cal 275 (3), that the 
annual value of a bouse" must mean the 
"annual money benefit derivable from it 
by the owner.” In our opinion, this 
definition of “annual value” can have no 
relation to the question before us. "An- 
nual value” in S. 9, Income-tax Act, is 
clearly defined. It is not said there that 
the "annual value” means the annual 
money benefit derivable from the pro. 
perty. On the contrary it says that it is 
the sum for which the property might 
reasonably be expected to let from year 
to year. If we may respectfully say so, it 
appears to us that the decision of the 
majority of the previous Full Bench of 
this Court was arrived at by considering 
other .\ct8 or expressions of judicial opi. 
nion which bad nothing to do with the 
construction of this sub-section of the 
Income-tax Act. 


If the argument of counsel is correct 
Qat the amount payable to the Munici- 
ality on behalf of the landlord by the 
;nant cannot be included for the purpose 
[ arriving at the annual value, there 
■ould be nothing to prevent the landlord 
taking an arrangement for the tenant to 
ay other liabilities of his and so farther 
> reduce the "annual value." There does 
ot appear to us to be any distinction 
etween the tax payable to the MunicU 
ality and the land revenue payable in 
sspeet of the property. The land revenue 
i by S. 9 (v) an authorized deduction, 
t is clear that if the legislature had 
leant to authorize any other deduction 
f the same kind, it would expressly b^e 
eon included in the allowances. 0 
ave been referred to a case where the 
ime point arose in a reference to the taU 
utta High Court and which is reported m 
0 Cal 357 and in 6 I TO 293 (2) which 
upports our opinion on 
‘he reasoning ot the 

f the Calcutta High Court in that «se 

ppears to us to be J j 

Ze view was expressed by 
3 the dissenting judgment of our 
'ull Bench referred to above. 

We therefore .esvrer ‘t” reference 

□bmitted to us the property 

rating the sum ? 't from 

right paid by the 

:nlt':.ire'pSe^^^^552H5^^ 

of Calcutta. (18S&) 11 Cal 
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Delhi Muoieipal bouse tas should be 
iDcluded, that iS| should be treated as 
part ot the rent payable by the teuant to 
the landlord. It must, however, be 
understood that the amount of rent pay- 
able by the tenant to the landlord is only 
prima facie evidence of ''annual value," 
and a consideration of the rents paid for 
similar and similarly situated properties 
in the locality may show the ' annual 
value" in any particular instance to be 
less or more than the rent actually paid. 

D.S./R.K. lieferejice anstcered. 


A. I. R. 1936 Lahore 765 
Jai Lal, J. 

(Firm) Du7ii Chand-Gokal Chand-^ 
Decree-holder — Appellante. 

V. 

(Firm) Brij Lal fcSon^ — Judgment-deb- 
tor and another — Surety — Respondents. 

Miso. Second Appeal No. 1914 of 1933, 
Decided on 7th April 1936, from order of 
Senior Sub-Judge, Bawalpindi, D/- Slst 
August 1933. 

Execution — - Velidity of ~ Decree* holder 
desiroui of executing decree at another 
place, obtaining certificate of non*<ati$fac- 
tion from Court pairing decree— Certificate 
wrongly addretsed to Senior Sub*Judge and 
not to District Judge -Defect in certificate 
|i formal and ie cured by its presentation to 
District Judge and subsequent transfer of 
case by him to aubordinate Judge— Objection 
cannot be raised unless taken at earliest 
opportunity. 

Where a decree' holder, desirous of executing 
fals decree at another place, obtains a certificate 
of BOQ*6atisfactioQ from the Court passing it 
and the certificate is wrongly addressed to the 
Senior Subordinate Judge and not to the Dis- 
trict Judge but the decree-holder, having ob- 

lu personally presents it to 

the District Judge and obtains an order from 
him transferring the same for execution to a 
Court subordinate to It, the defect in the certifi- 
cate of non-satisfaction is a formal defect and is 
cured by its production before the District 
Judge and by the transfer of the case by him 
for execution to the Judge, subordinate to it 
Moreover, objection on ground of defect cannot 
be raised unless taken at the earliest opportu- 
““y- [P 765 Cl. 2] 

Ham Lal Anand /~foc Appellants. 

Judgment.— The respondent is neither 
present nor ia he represented before me. 

I have therefore heard the appeal ex 
parte against him. The appellant having 
obtained a money decree against Jagat 
Bam m the Coart of a Subordinate Judge 
^ Amritsar desired to execute it in 
iBawalpindi. He accordingly obtained a 
•certificate of non-satisfaction,' hot the 


certificate was addressed to the Senior. 
Subordinate Judge of Bawalpindi and not! 
to the District Judge ot Rawalpindi as^ 
should have been done. The certificate^ 
of non.Batisfaction was apparently handed' 
over personally to the decree-holder who' 
took it to the District Judge of Kawalpind i' 
and obtained an order from him transfer- 
ring the same for execution of the decree 
to a Snbordinate Judge at Rawalpindi. 
This Subordinate Judge, on receipt of an 
application forexecution, issued a warrant 
for the arrest of Jagat Ram, judgment, 
debtor, and had him arrested, The judg. 
meat debtor was then released on Gur 
Satan Das standing surety for bis appear, 
ance in Court. On the date fixed Jagat 
Ram did not appear, and an application 
was made by Gar Saran Das and also on 
behalf of the judgment-debtor that the 
latter was too ill to attend the Court. An 
objection was also taken to the jurisdiction 
of the Subordinate Judge to execute the 
decree on the ground that the certificate 
of non-satiefaotioQ had been addressed by 
the Amritsar Court to a wrong Court in 
Rawalpindi and therefore all the proceed- 
ings in the Coart of the Subordinate Judge, 
Rawalpindi, were illegal. This objection 
having been overruled by the Subordinate 
Judge, an appeal was preferred to the 
Senior Subordinate Judge who held the 
objeption to be well-founded, the pro- 
ceedings in execution taken before the 
Subordinate Judge at Rawalpindi being in 
bis opinion illegal and ultra vires. He 
set aside the order appealed against. The 
decree-holder has appealed to thia Court. 

It ia contended on his behalf that the 

defect in the certificate of non-satisfaotion 

was a formal defect and was cured by its 
production before the District Judge of 
Bawalpindi and by the transfer of the 
case by him for execution to the Court of 
the Subordinate Judge at Rawalpindi, 
ihjs contention, in my opinion, is well- 
founded. It is true that legally the certifi. 
cate of non satisfaction should have been 
addressed to the District Judge of Rawal- 
pindi, but it was actually presented to him 
and was sent by him to the Subordinate 
Judge. The mistake in the certificate, 
therefore was an accidental one. More- 
over, no objeotion was taken at the earliest 
opportunity by the judgment-debtor and 
It 19 doubtful whether the surety can 
raise such an objection after having given 
security in the Court of the Subordinate 
Judge. I accept this appeal and set aside 
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the order of the Senior Subordinate Judge 
and send the case back to the Subordinate 
Judge in whose Court the e:;ecution pro- 
ceedings were pending in Rawalpindi with 
direction to proceed with the execution of 
the decree in accordance with law. The 
respondent shall pay the costs of the 
appellant in this Court and in the Court 
of the Senior Subordinate Judge. 

B.m./r.k, Appeal allowed. 

A. I. R. 1936 Lahore 766 

Jai L.al. J, 

Committee of Management for Gurd~ 
waras, Amritsar — Appellant. 

V. 

Central Bank of India, Ltd., Amritsar 
— Respondent and others — Pro forma 
Respondents. 

Misc. First Appeal No. 2198 of 1935, 
Decided on 5th May 1936, from order of 
Senior Sub-Judge, Amritsar, D/- 11th 
July 1935. 

Execution — Decree binding. 

A decree, though passed without jurisdictiou, 
unless it is set aside by proper remedies, is bind* 
iog on the executing Court. [P 767 C 1] 

Bhagat Singh — for Appellant. 

S. J. Bustomji — for Respondent 1. 

Judgment. — The Central Bank of 
India, Ltd., had a decree for sale of mort- 
gaged property against S. S. Charaya & 
Co. They attempted to execute the de- 
cree by sale of the mortgaged property, 
but in the meantime a claim to the pro- 
perty was preferred under the Sikh Gurd- 
waras Act before the Tribunal by the 
Committee of Management forGurdwaras 
at Amritsar and another body. The claim 
was compromised before the tribunal and 
the property was declared to be vested in 
the Committee of Management for Gurd- 
waras at Amritsar. The result was that 
this property was declared not to be the 
property of the judgment-debtor. The 
Central Bank of India, Ltd., however, in- 
stituted a suit in the Court of Lala Eisban 
Chand, Subordinate Judge at Amritsar, 
for a declaration that the decree of the 
tribunal was a nullity having been ob. 
tained by fraud and collusion between the 
plaintiff and the defendants in that case. 
The Committee of Management for Gurd- 
waras at Amritsar was impleaded a defen- 
dant in that case. The committee did 
appear and pleaded to the plaint and 
raised the question of the jurisdiction of 
the Court to entertain the suit owing to 


the existence of Ss. 36 and 37, Sikh Gurd. 
waras Act. After raising this objection 
however the committee remained absent 
and allowed proceedings to go ex parte 
against it. Subsequently the suit wasde. 
creed: the effect of the decree was that the 
decree of the tribunal was declared to be 
invalid. The Central Bank of India, Ltd., 
then attempted to execute their decree 

against the judgment-debtor by selling the 

mortgaged property and an objection was 
raised by the Committee of Management 
for Gurdwaras at Amritsar to the sale of 
the property on the ground that the same 
had been declared to be their property 
by the tribunal. The committee further 
pleaded that the decree of Lala Kisheu 
Chand was a nullity as the same had been 
passed without jurisdiction. S. 36, Sikh 
Gurdwaras .\ot, says: 

No suit shall lie in any Court to question 
anything purporting to be done by the Local 
Government, or by a tribunal in exercise of 
any powers vested in it by or under this Act. 

Section 37 provides: 

Except as provided In this Act no Court shall 
pass any order or grant any decree or execute 
wholly or partly, any order or decree, if the 
effect of such order, decree or execution would 
be inconsistent with any decision of a tribunal, 
or any order passed on appeal therefrom, under 
the provisions of this Part. 


It is clear therefore that in the face of 
the decree of the tribunal the Central 
Bank of India, Ltd., is not entitled to 
execute its decree by sale of the property 
in dispute, but the difficulty is that by 
a subsequent decree of a Subordinate 
Judge, which decree has not been set 
aside and all attempts to set it aside at 
the instance of the Committee of Manage, 
meat for Gurdwaras at Amritsar havo 
failed, the decree of the tribunal has been- 
declared to be invalid on the ground of 
having been obtained by collusion and 
fraud, and this judgment of the Subordi- 
nate Jndge is binding on the Committee 
of Management forGurdwarasatAmritsar 
as the committee was a party to the suit 
and had an opportunity to defend it by 
raising the plea as to the jurisdiction of 
the Subordinate Judge. They could have 
appealed from the decree if they failed to 
have the ex parte decree set aside and 
finally they could have the decree revis^ 
relying upon Ss. 36 and 87, Sikh Gur 

waras Act. .• u 

The result is that a decree which is- 
binding on the'appellants is still ensj ^ 
and that decree prevents the executing 
Court from taking any notice of the decree.. 
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of the tribunal. The matter is not free 
from difficnlty and there is an obyioas 
conflict between the two decisions, the 
second of which seems to be without 
jurisdiction but is binding on the appel- 
lants. I mean the decision of Lala Kishen 
Chand, Subordinate Judge. Still it is not 
open to the executing Court in these pro- 
ceedings to hold that that decision was 
without jurisdiction because it was given 
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in a case in which the appellants had been 
impleaded. I bold therefore that the| 
better view is that the decision of the 
Subordinate Judge at Amritsar preveuts 
the appellants from raising the bar ere. 
ated by the decision of the tribunal. I 
dismiss this appeal but leave the parties 
to bear their own costs. 

B.D./r.k. Appeal di$missed. 


A. I. B. 1986 Lahore 767 
Addison and Din Mohammad, JJ. 
Bahadur Shah and another — Plaintiffs 
— Appellants. 

V. 

Zuljiqar Shah and others — Defendants 
“Bespondents. 

Second Appeal No. 1967 of 1930, De- 
cided on 8tb March 1935, from decree of 
Dist. Judge, Sargodha, D/- 11-8-1930. 

Wife A = NAJAP 


Wife A= 

I 

Sber All 
Sbah 


I 


Cu$lom (Punjab)^Suecesiion — Sayads of 
villages Kotla Sayyadin near Sbahpur — Pag*' 
wand rule prevails. 

Among Sayads of Tillage Kotla Sayyadia 
near Sbahpur, pagwand rule is followed and not 
obuodawand. (P 759 0 2y 

GkiUam Mohi-ud^Din — for Applfcs* 
21. C. Sud for S. L. Puri — for Bespdt9« 
Judlment. — Tbo following pedigrae 
(able is necessary for (be purposes of (hia 
second appeal: 

SHAH (1) = Wife B 

I 


Abmad Shab 
W»«B 


Gulam Hussain 
Sbab 


Eatam Shah. 


Imam Sbab. 


I 


■ I I 

Mobd. Sbab(Q) JafatSbab Bakar Shab 
(diad child- 
less) 


I 

Game Shah 


Haidar Shah. 


Wife A= Haidar Sbab (3)= 
Gbulam Euasain Bbab 


Wife B 


Wife A= Mehdi Shah ( 6 )=sWife B 


Bahadur Sbab. 


I 


Nadar Shah (5) Jamal Shah 
(died). (detaodaot 
No. S). 


Jalal Sbab Zulfigat Shab 
(defendant (deiendaut 
No. 2 ). No. 1 ). 


Wada Shah 

Sbababal Shah, 
deceased. 


Muhammad Shah 

I 

Bahadur Shah, 
Plaintifi No. 1. 


Fateh Shah 


Mebdi Shah had two wives and three 
eons by each wife. On his death bis 
property was mutated in favour of the 
BIX sons in equal shares. Later, the 
descendants of one wife separated from 
the descendante of the other and there 
was a partition. Shahabal Shah, grand. 
Bon of Mehdi Shah, has now died. The 
plamtiffe are bis two cousins and are 
descended from the same wife as the 
deceased Shahabal Shah. Shahabal Shah's 
hud has been mutated in equal shares 


Sardat AH 

Amir Huasaln Shah, 
Plaintiff No. 2 


between the descendants of both wives 
accord!^ to the pagwand rule. The 
Edaintjffs 0 aim that as the chundawand 
rule 18 followed in their family they, 
being relatives of the whole blood, are 
entitled to succeed to Shahabal Shah’s 
estate o the exclusion of the desoen, 
dants of the other wife. They also added 
that they were entitled to succeed to him 
on the further ground that they had been 
associated with him in cultivation after 
the partition between the descendants of 
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the two wives had been effected. The 
trial Court decreed the claim. Tbelearned 
District Judge reversed his decision and 
dismissed the suit. The plaintiffs applied 
to him for a certificate under S. 41 (3), 
Punjab Courts Act, and the District Judge 
granted them a certificate for the pur- 
pose of a second appeal to this Court on 
the question whether the rule of succes- 
sion prevailing amongst the parties who 
are Sayads by caste is pagwand or chunda- 
wand. On this certificate the plaintiffs 
instituted the appeal which is before us. 

The parties are Sayads of village Cotla 
Sayyadan nearShahpur and are admitted, 
ly governed by custom. The entry in the 
riwaj.i.am of the District, Ex. D.5, is to 
the effect that when property devolves on 
brothers after their father's death all of 
them succeed in equal shares according to 
the pagwand rule. If the property is 
subsequently partitioned among all the 
brothers and one of them dies sonless, 
his share devolves on all the brothers 
according to the pagwand rule and not on 
the uterine brothers. If he was associa. 
ted with a brother of the half-blood, still 
his share shall devolve upon all the 
brothers. No regard shall be paid to 
association. This was the reply of all 
Musalmans. Appended to the reply is a 
note that two persons Najaf Shah and 
Sher Ali Shah, residents of Shabpur, and 
one person Alam Shah, resident of Sodhi, 
dissented and said that in their family 
the custom was that a uterine brother 
of the whole blood got the share of the 
deceased and that the pagwand rule was 
not followed. This note does not affect 
the parties who belong to another place 
and who apparently adopted the answer 
given by all Musalmans. Below the entry 
two instances are given. The first is to 
the effect that at village Kotla Sayyadan, 
Ahmad Shah, Ghulam Shah and Moham- 
mad Shah, were throe brothers from one 
mother, and Baqar Shah and Ghulam 
Mohammad from the other, and on 
Mohammad Shah's death bis share de- 
volved on Ahmad Shah and Ghulam 
Hussain Shah and not on Baqar Shah. 
Tho second instance is to the effect that 
at Shabpur, Mehdi Shah and Haidar 
Shah wore from one mother and Amir 
Shah and Shah Kabir from the other, and 
on Mehdi Shah’s death his share was 
divided between the surviving brothers. 
This second instance relates to Shabpur 
where Najaf Shah and Sher Ali Shah re- 


ferred to above also resided. It will be 
apparent that the statement of custom 
recorded in the revenue papers is against 
the plaintiffs' case with the possible ex. 
ception of the first instance which will 
be referred to later. 

The plaintiffs rely on Exception 2 to 
para. 7 of Rattigan's Digest where it is 
stated that Sayads, Qureshis and Pathans 
of Shabpur District follow the ohunda- 
wand rule. The authority given is para. 19 
of a minute by the Lieutenant-Governor 
on some settlement report. This minute 
has not been traced by anyone. As this 
statement in Rattigan's Digest of Gusto, 
mary Law is not supported by any autho. 
rity and is against the recorded state, 
ment of custom, it must be neglected. 
The plaintiffs further rely on the follow, 
ing instances within the family itself: 

The first case is that of Najaf Shah; 
see pedigree table. At the time of the 
first settlement in 1S57 he was dead. 
The revenue papers of that year record 
that bis descendants by one wife, namely, 
Jafar Shah, Game Shah and Haidar Shah 
held 49i ghumaons of land, while the des- 
cendants of the other wife, namely, Ahmad 
Shah, Mehdi Shah and Haidar Shah held 
1630^ ghumaons. This merely proves an 
unequal division among the progeny of the 
two wives and is at variance with both 
the chundawand and pagwand rules of 
succession. There is nothing to show 
whether this unequal division was made 
during the lifetime of Najaf Shah or after 
his death. It is admitted that the father 
has full power to divide bis property in 
his lifetime as be wishes. This instance, 
therefore, does not help the plaintiffs. 
The second instance relied upon by the 
plaintiffs is that of Mohammad Shah, son 
of Najaf Shah. It is said on the autbo- 
rity o( the first instance given below the 
record of custom already referred to that 
on the death of this Mohammad bhab 
bis real brothers, Ahmad Shah and Gnu- 
lam Hussain Shah, succeeded to bis share 

of the estate to the exclusion of f®"- 

brothers, Jafar Shah and Baqar Shatu 

This is not supported by tb 

papers as Mohammad What- 

before the first settlement of 1857. 
ever took place, therefore, bad taken 

place before the There 

” ” JTJtanc 
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'Under the statement of custom was men- 
tionad to the Settlement Officer in 1895 
ioDg after Mohammad Sbab was dead. It 
is in fact not known whether Mohammad 
Shah died before or after hU father's 
death. Apart from the statement to the 
Settlement Officer in 1895 there is no 
-erideace worth considering about the 
succession to the estate of Mohammad 
Shah. This instance is, therefore, most 
unsatisfactory and must be rejected. 

The third instance relied upon by the 
plaiatiffs is that of Haidar Shah. Bub it 
is proved by Es. P.13 that be made a 
division of his property in his lifetime. 
The division in its result is cbundawand, 
but as ha possessed plenary powers of 
•disposing of bis property in bis lifetime it 
cannot be said that this is a case of suc- 
cession according to the cbundawand rule. 
As a matter of fact the defendants pro- 
duced a copy of a mutation. Ex. D.7, 
which shows that this Haidar Shah left 
^me land in another village, Sbabpur, 
At the time of his death in 1903 and 
mutation was effected of this land, which 
was not disposed of by him, in favour of 
all the sons equally in accordance with 
the pagwand rule. This instance, there- 
iore, also does nob help the plaintiffs’ case. 
The fourth instance relied upon is that 
•of Ahmad' Shah. Here again, Ex. P.13 
shows that there was an unequal division 
amongst the sons made by the father 
himself in bis lifetime. This also, there- 
fore does not help the plaintiffs' case. 
The fifth instance is that of Nadir Shah. 
He died without issue. Bahadur Shah 
his brother of the whole blood, sued 
■Ghulam Hussain Shah, brother of the 
half blood for his whole estate. But the 
claim was really compromised as Bahadur 
Shah agreed to give Ghulam Hussain 
ahah a considerable area of land which 
ha was m possession of but whioh was 
•claimed by Ghulam Hussain Shah as his 
property. This is the most favourable 
case on the plaintiffs’ side bub even it is 
■nob of much importance in the ciroum- 
fitanoes described* 

The sixth instance relied upon is that 
cf Mehdi Shah, but the mutation is clearly 
to the effect that the six sons succeeded 
m equal shares. There were three sons 
!u- cannot be said that 

*^*37*®*®*^ cbundawand. Further 

the defendants have proved five instances 
amongst Sayada of neighbouring villages 

ms 


and there is no instance proved by the 
plaintiffs as to the cbundawand rule being 
followed. It is, clear therefore, that the 
rule established in the present case is 
that of pagwand. We dismiss this appeal 
but make no order as to costs here as a 
certificate was granted under S. il (3) of 
the Punjab Courts Act. 

R.W./b.K. Appeal dismissed. 


A. 1. R. 1936 Lahore 769 
Agha Haidar, J. 

Indar Stngi— Defendant — Appellant. 

V. 

Nasiba and another — Plaintiffs and 
oMcrs— Defendants — Sespohdenbs. 

Second Appeal No. 189 of 1936, De- 
cided on 30tb April 1936, from decree of 
Disb. Judge, Ambala, D/- ISth November 
1935. 

(•) CutloEQ (Punjab)— Alienation — Nece** 
■ity— Transferee before advancing money 
Biuat make reeionable enquiry ei to its 
necessity— He need not look to its applica- 
tion- Mere recital as to existence of neces- 
sity in deed is feeble evidence. 

If a transleree makes reasonable enquiry as 
to the existence of the necessity, and ou being 
satisfied that the necessity existed be advances 
the money, it Is no part of bis duty to see to 
the application of the loan to the necessity. 
The burden in these cases is always on the 
transferee. The mere recital as to the exist- 
ence of the necessity la the deed of transfer Is 
very feeble evidence and Courts of jnstice 
ordloariiy do not attach muoh weight to it. 

^ (b) Custom (Punjab) — Alienation— Neces- 
iUy-Only small portion of consideration not 
applied for purposes of legal necessity— 
Alienation should not be set aside— Alienee 
IS not liable to pey such portion of considera- 
tion to person challenging alienation. 

^ by a mortgagee U 

established for legal necessity, the fast that the 

vendee or tbo mortgagee is unable to prove that 
a small portion of the oonsideratioa was ap- 
plied for purposes of legal necessity, is no 
ground for setting aside the alienation, nor can 
the vendee or the mortgagee bo hold liable to 
pay to those challonglog the allonation that 
portion of the consideration lot which legal 

f, positively established: 1937 
r O 37, Foil. [p 7700 2 ] 

Tek Chand—toT Appellant. 

Judgment. This 19 a dofendant-mort- 
gagee s appeal which arises out of the 
following oiroumstanoes : Three brothera, 
bhaman, Samanda and Naranjan Singh, 
executed a mortgage dated lObh Septem- 
ber 1928 in favour of Rodhal Mai for a 
Born of Rg. 1,270. On Igb August 1980 the 
same mortgagors executed another mort 
gage m favour of Indar Singh, defendant 
1. lot a aum of Bs. 1.600. The mortgaged 
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property coneisted o£ some land and a 
house Two of the sons of Naranjan Singh 
instituted the present suit for a declara- 
tion that the mortgages mentioned above 
were without consideration and necessity 
and that the property being ancestral, 
they were not binding upon the plaintiffs. 
We are concerned with the mortgage in 
favour of Indar Singh alone in the pre- 
sent appeal. Indar Singh pleaded that 
the property was not ancestral and that 
the mortgage was for consideration and 
necessity. The trial Court held that the 
property and the bouse were ancestral 
and that out of the mortgage in favour of 
Indar Singh a sum of Ha. 1,250 was paid 
towards previous debts and Rs. 200, which 
was paid in cash before the Sub- Registrar, 
was borrowed for the purpose of purohas. 
ing bullocks. 

The small item of Rs. 50 was intended 
to cover the registration charges and was 
allowed. On these findings the trial 
Court dismissed the plaintiffs' suit. The 
plaintiffs went up in appeal. The learned 
District Judge has affirmed the finding of 
the trial Court as regards the item of 
Rs. 1,300 and has allowed the same. As 
to the item of Bs. 200 be has held that 
necessity for this amount has not been 
proved. He accordingly allowed tbe ap. 
peal to this extent; that be disallowed tbe 
item of Rs. 200. Indar Singh has come 
up to this Court in second appeal and bas 
challenged tbe finding of tbe learned Dis- 
trict Judge disallowing the item of 
Bs. 200. There is no doubt that in the 
mortgage.deed in favour of Indar Singb 
there is a recital that the money was 
required for the purchase of bullocks for 
agriculture, but there is no finding that 
there was any enquiry and that it was 
after that enquiry that tbe money had 
been advanced by tbe mortgagee. The 
law on the subject is well settled. If a 
transferee makes reasonable enquiry as to 
tbe existence of the necessity and on being 
satisfied that tbe necessity existed, be can 
advance the money, and it is no part of 
his duty to see to tbe application of the 
loan to the necessity. The burden in 
these oases is always on tbe transferee. 
In the present case Indar Singb has failed 
to prove that be made reasonable enquiry 
and that when he satisfied himself that the 
necessity had existed he advanced the 
money. Tbe mere recital as to the exis- 
tence of the necessity in the deed of 
transfer is very feeble evidence and 


Courts of justice ordinarily do not attaobf 
much weight to it. This argument of thel 
learned counsel therefore fails. 

A point was, however, taken by counsel 
for the appellant, at my suggestion, inas- 
much as Indar Singh has been able to 
prove necessity to tbe extent of Rs. 1.300, 
the mere fact that be bas failed to prove 
legal necessity for tbe small item of 
Rs. 200 was no ground for holding that 
the mortgage was binding upon tbe plain, 
tiffs only to the extent of Rs 1,300. In 
my opinion this contention is well 
founded. It has been laid down by their 
Lordships of the Privy Council in a recent 
decision in 49 All 149 (l) that where a 
sale or mortgage by a Hindu widow or a 
Hindu father or manager of a joint Hindu 
family is established for legal necessity, 
tbe fact that the vendee or tbe mortgagee 
is unable to prove that a small portion of 
tbe consideration was applied for purposes 
of legal necessity, is no ground for setting 
aside tbe alienation, nor can tbe vendee 
or tbe mortgagee be held liable to pay to| 
those oballenging tbe alienation that por- 
tion of the consideration for which legal 
necessity is not positively established. 
This principle, in my judgment, fully ap- 
plies to tbe present case although it is 
governed by tbe Customary law of tbe 
Punjab. The law is fully discussed a* 
p. 156 and the following pages of the re- 
port, and no distinction is made between 
the transfer by a sale or mortgage. The 
sole question in all these cases is whether 
there was necessity for the loan. In my 
opinion, having regard to tbe fact that 
necessity bas been proved for tbe very 
Eubscantial sum of Rs. 1,300, it may be 
taken that there was necessity for the 
loan of Rs. 1,500, even if strict proof is 
lacking as regards necessity for the small 
item of Rs. 200. In my opinion, on the 
principle laid down in tbe case quote 
above, tbe mortgagee-appellant must e 
taken to have proved consideration and 
necessity for the amount of his 
I, therefore, allow tbe appeal, modify tbe 
decree of the lower appellate 
dismiss the plaintiff s suit w 

throughout. , „ , 

B.W./B.K. Appeal allowed. 
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FULL BENCH 

Monkoe, Bhide and Currie, JJ. 
Ktshore Chand — Plaintiff — Appellant. 

V. 

Bahadur and others — Defendants •“ 
Respondents. 

First Appeal No. 1166 of 1934, Decided 
on 24tb April 1936, from decree of Senior 
Sub.Judge, Ferozepore, D/- 24th March 
1934. 

(a) Limitation Act (1908), S. 12— Copying 
agent i« not private agent of applicant. 

A “copying agent” in dealing with an appli- 
cation presented in accordance with the rules, 
does not act as a private agent of the applicant 
but as an official ol the copying department 
which is entrusted with the doty of preparing 
and certifying copies ; 9 / C 381 ; 1928 Lah 16 
and 1985 Lah 682, Be/. [p 777 0 2] 

^ « (b) Limitation Act (1908), S. 12 — 
J* application stated; 1935 LoA 

626—160 1 C 788 and 1935 Lah 889=160 I C 
897, Overruled. 

An application for a copy, whether made In 
person or by post, which bears the necessary 
c^ct-fee stamp and Is addressed to the proper 
officer Is a valid application, even if it is not 
acoompanied by the full oost of preparing and 

10^7 n ^ ^ 889=160 

^ o Wf, Uverruled. [p 777 q 

p-SUtion Act (1908), S. 12 - 
Ferlod between date of presentation of ap- 

plication and date on which fuU costs dep^ 

•lied can be excluded if deposit it made 
with reasonable diligence et end when re- 

Bos-i department; 1935 Lah 

^ o 

‘“pply wplM. the 

time necessary for aaceitalnlng the costs of 
preparing a copy is time •'requisiw” for obtalS- 

in* li ,”**^*“ ^1*® “«»nlng of 8. 12, aud 
an applicant is entitled to exolude from the 
prescribed period of limitation the period bet- 

presentation of the appli^. 

*he full costs 

ol proparlog tho vdotiuod copy la nvya 

: ressoYahleXe^® ‘h® 

aforesaid amount as and when required by the 

copyjng department, and provided further that 

ft ® ““ application made by post he 

X,S ivf r.' application : 1984 
1/ah 474, Poll.; 1986 Lah 626=160 / n 7fla 

1935 Lah 689=160 / 0 897; Overruled 
Ttf r , tP 777 a 2j P 778 0 1] 

JfeAr Ohand Makajan and J/aival 
Ktshore— ioi Appellanfe, 

Eel^dtofr 

Order of Referenae. 


Bhide, J. a preliminary 
has bean raised in this ease 


objeotioi 
that thi 


e • , WttBU boas CD 

appeal is barred by time. The deoiaio 


of this point turns on the qaestion of 
the period which can be allowed under 
S. 13, Lim Act, as time “requisite" for 
obtaining copies of the judgment and de- 
cree of the trial Court accompanying the 
memorandum o( appeal. It appears that 
the application (or copies was made to 
the Copying Department on 7tb April 
1934, but the full amount of copying fees 
was not deposited till 16th April 1934. 
The copies were ready the same day. The 
learned counsel for the respondent con- 
tended that according to the rules the 
application for copies should have been 
accompanied by a suSicient amount to 
cover the copying- fees and as this 
amount was not paid till 16th April 1934, 
the appellant is entitled to deduct one 
day only for the copies. If this contention 
is correct the appeal would be clearly 
time- barred. The appellant’s explana- 
tion is that when be put in the applioa. 
tion he was not informed by the copying 
agent of the necessary fees and that he 
deposited the fees as soon as be was in- 
formed. The endorsement on the copies 
is not quite correct in so far as it states 
that the fees were not deposited till l6th 
April. From the affidavits filed it ap. 
pears that the appellant first deposited 
Rs- 13-8.0 on 12th April as he was asked 
to dO( and then paid up the balance of 
Rs. 4.2.0 on 16th April when called upon 
to do 80 . The respondents' contention is 
that the copying agent" is merely an 
agent of the applicant, and the time 
taken by him in ascertaining the amount 
of copyii^ fees and informing the appel- 
lant oannot be deducted. 

It will appear from the above that the 
two main propositions on which the oh. 
jection of the respondents is based are : 

(i) that t^e copying agent is a private 
agent of the applioaut for copies ; and 

(if) that an application for a copy can- 
not be held to be a proper application 
unless and until the applicant deposits an 

amount eaffioient to cover the copying 
tees* 

A numbei of rnlings bearing on the 
above points has been cited by the 
learned counsel for the parties. As re. 
gards the first point, the first ruling in 
which this proposition is to be found an 
pears to be 9 I 0 381 (l) a Division 
Bench ruling of the Punjab Chief Court. 
But the faots of that ease were peculiar 

Ashlq Husain v. Alt Bur, (1911) 910 881, 
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lb appears that a copy was required of 
the judgment and decree of the Divisional 
Court, but the application for a copy 
instead of being made to the clerk of that 
Court as required by the rules, was ad- 
dressed to the copying agent, Delhi Dis- 
triot, who then had to obtain the copy 
from the clerk of Court to the Divisional 
Judge. In these circumstances it was 
held that the "copying agent" acted 
merely as a private agent of the applicant 
and this view is easily intelligible on the 
facts of that case. This ruling was fol- 
lowed in 1928 Lab 16 (2). The facts 
of that case are not very clear from 
that judgment, but the learned Judge 
who decided that case had occasion to 
re-ooDsider it in 1935 Lah 682 (3) and he 
has explained therein that that ease was 
governed hy the old copying rules and 
that the copying agent to whom the ap- 
plication was made had to apply to the 
Court and obtain a copy. If so the case 
would stand on a footing similar to 9 I C 
381 (l). The learned Judge distinguished 
the case from those cases where the 
application is made to the Court in ao- 
cordance with the rules and expressed 
the opiniou that it was difficult to bold 
the copying agent to be an agent of the 
applicant in the latter class of cases. 

The third ruling cited was 35 P L K 
713 (4), in which the above two rulings 
were followed. In this case the applica- 
tion for a copy of the decree was made by 
post and was accompanied by a money 
order for Rs. 10. The application was 
apparently held to have been made to the 
proper person, but the interval which 
elapsed between the date of the applica- 
tion and the date of deposit of the full 
copying fees was not allowed to be 
deducted under S. 12, Lim. Ajt. Accord- 
ing to the rules an application for copies 
made by post has only to be accompanied 
by a deposit of Rs. 5 and it is then for 
the copying department to calculate the 
requisite fees and require the applicant 
to put in the balance, if any, (vide R. 5 
High Court Rules and Orders, Yol. 4, 
Ob. 17-C). In 35 P L R 713 (4). these 
rules were apparently complied with, but 
the learned Judge held on the authority 

2. Abdul Rahim v. Chet Ram, 1928 Lah 16= 
101 I 0 586=28 P L R 605. 

8. Mathels v, Sher Mahomed, 1936 Lah 682= 
161 X 0 72 

. 1 . Meht All Beg v. Sarwan, (1934) 35 P L E 
713. 


of the above two rulings that the copying 
agent was merely a private agent of the 
applicant and hence the time taken by 
him in calculating the fees and informing 
the applicant of the requisite fee could 
not be allowed. The learned Judge has 
also referred to the instructions in the 
High Court Rules and Orders (Vol. 1 
Ch. 14.B) but these appear to be of a 
general character and the question must 
be decided on the basis of the relevant 
copying rules and not of these instruc- 
tions. 

The above ruling was cited with appro- 
val in 1935 Lah 626 (5) and 1935 Lab 
889 (6). In the former case, it was held, 
following the above ruling, that a copying 
agent is an agent of the applicant and 
not of the Court. In the latter case, the 
application for copies was made in person, 
but the applicant did not make any deposit 
with the application. He waited till the 
copying department calculated and in- 
formed him of the amount of copying fees 
and then deposited the same. It was held 
that according to the rules it was neces- 
sary for the applicant to deposit with his 
application an amount sufficient to cover 
the cost of preparing and certifying 
copies, and therefore there being no pro- 
per application until that amount was 
deposited the intervening ^ period could 
not be deducted as time requisite ’ for 
obtaining the copies under S. 12, Lim. 
Act. There is no direct reference in this 
ruling to the question whether a copying 
agent is to be treated as a private agent 
of the applicant in all circumstances and 
stress seems to have been laid chiefly on 
the fact that the necessary deposit was 
not made with the application. 2 Luck 
447 (7) has been referred to in 1935 Lah 
889 (6), but the copying rules in that pro- 
vince are perhaps somewhat different, 
and a system of readily ascertainable 
fixed copying fees is probably m force 
there. 


:n 37 P L R 510 (8), the f^otf »PP®f 
kiave been similar to those in the p - 
t case. The learned Judge, wbo^®*' 
I the case, found it difficult to under- 


7aul Mai v. Rera Lab 695=160 

,1^“: P.»i.b 1936 I,.b 

889=160 I 0 897. •RiaWKfth 1997 Oudh 

l’.m V, 1936 fb 130= 

168 10 786=87 PLR 510. 
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stand bow the copying department, which 
is controlled by the Governmentt can 
be treated as the agent o( the appli- 
cant, when the latter complies with the 
rules in force and when the copying agent 
is nob asked to make any farther ap* 
plication on the applicant's behalf/' He 
also held that the time taken hy the 
Copying Department in computing the 
copying fees and informing the applicant 
was time '‘requisite'* in the circum- 
stances. It would thus appear that this 
ruling is in conflict with the abora rul- 
ings. Another recent ruling 37 P L R 
235 (9) was also cited, but the facts of 
that ossa are dietinguisbabla as no copy 
of the decree was prepared in that case 
for a long time and I do not think the 


ruling throws light on the points arising 
in the present case. 

It would appear from the above that 
there is a conflict of authorities as to the 
precise position of an applicant, who 
makes an application for copies to the 
proper person, bat does not deposit with 
it the fnll amonnt of fees required to 
cover the copying fees. The rules relat* 
ing to the supply of copies of judgment of 
the different Courts differ in certain res- 
pects. some being governed by those in 
Financial Commissioner's Standing Order 
No. 6, and others by the rules in Ch. 17- A, 
Vol. 4 Rules and Orders of the High 
Court : (vide Oh. 17- A, Vol. 4, K 9 re. 
ferred to above). But so far as the points 
raised in the present ease are concerned 
there seems to be no material difference. 
Ihe relevant rules in the Financial Com- 
misBioner’s Standing Order No. 6. (now 
incorporated in the District Office Manual) 
which govern the present case appear to 
De toe following : 

application for a copy of s 
than an application made by post, 
ba awompanUd by a deposit in cJh of a 
sum which shall not be lass than the cost of 
oott tying such copy. Each such 
f«rm n ®n“o “C^nowledged on a receipt in 

form 0. p.-8 appended to those rules (foil and 
oounter-Ioil). The foil shall be handonve? to 

fill ‘ilf theoouater- 

icll retsluea for sudit purposes. 

the oost of the copy 
cannot be quickly ascertained, the rales laid 

fo^rf: 01,. (4) and (6) below ’ should 

I* 1^* application Is not accompanied bv 
the cash deposit It shonld be returned to the 
person presenting it with an endorsement stat- 
lo^g the amount of the deposit required ; auoh 

=87^*? E 118??“ I 0 IBl ■ 


eDdorsement sbaU be dated and signei! by tbe 
officer returning the application and a note 
of tbe date of retnra shall be made in the 
register. 

The relevant rules relating to applica- 
tions by post are the following : 

(iv) Every application for a copy of a record 
made by post shall be accompanied by a fixed 
deposit of rupees fire which shall be acknow- 
ledged on a receipt as in 01. (1) ; if it is not 
accompanied bv such deposit it shall be dealt 
with as in Cl. (2) above. The amoaot received 
by money order need not however be acknow- 
ledged in form C. D.*8. In such cases the 
money order coupon signed by the officer-in- 
charge, as required by para. 11, will serve tbe 
purpose of a receipt. 

(v) Oo receipt of an application by post with 
the prescribed deposit, an estimate of the cost 
of preparing and sending tbe copy, inoluding 
court-fee, if any, shall be prepared, and if tbe 
estimated total exceeds the amount of tbe 
deposit tbe applicant shall be called upon to 
remit the balance, and no action shall be taken 
on the application nniil such balance has been 
remitted. Tbe applicant shall be warned that 
if the balance Is not remitted the copy will not 
be prepared and tbe deposit shall be forfeited. 
(Vide Cb. 17*0, Vol. 4. ttoles and Orders of tbe 
High Court and Oh. 18 of tbe District Court 
Manual p. 4). 

It IS unnecessary to reproduce the rnlea 
relating to the person to whom the ap- 
plications should be addressed. It is not 
disputed that an application for a copy 
cannot be considered to be a proper ap- 
plication unless it is addressed to tbe 
proper authority. In the present case it 
was so addressed and the only dispute is 
as regards the effect of non-deposit of the 
requisite copying fees with the applica- 
tion. From the rules cited above it will 
appear that an application made in per- 
son mast be accompanied by a deposit in 
cash of a snm not leas than the cost of 
preparing and certifying the copy and in 
the case of applications by post an initial 
depc»it of Rs. 6 is required. Further, in 
tbe former case when the cost of the copy 
cannot be quickly ascertained the appli- 
cant 18 required to deposit Rs, 6 only at 
the outset and then called upon to deposit 
the balance after the copying department 
has ascertained the requisite fees. So far 
as applications by post are concerned, the 
position seems to be clear enough. The 
applicant has only to make an initial 
deposit of Rs. 6 and then deposit the 
balance when called upon to do so by the 
copying department. 

In the letter olasa of oases, there eeema 
to be no good reason for diaellowing the 
period taken in oompoting the oopyina 
fees and informing the applioanfr, unleaB 


774 Lahore 


Kishobe Chand 7. Bahadur (FB) 


1936 


the copying department is to be treated 
as a mere private agent of the applicant. 
I am however unable to see why the 
copying department should be treated as 
a private agent of the applicant in such 
circumstances. I have already pointed 
out that the facts in 9 I C 381 (l), were 
distinguishable. There are some general 
remarks in that case as regards the status 
of a copying agent, but the case is an old 
one, and it is not clear what rules were 
then in force when the appeal was 5Ied 
(1908). The expression 'copying agent' 
is perhaps misleading. As the rules stand 
at present, the copying department is cer. 
tainly maintained and controlled by the 
Government and a litigant can only 
obtain copies by making an application to 
the copying department in accordance 
with rules framed by Government : (see 
inter alia Rr. 13.A.1, 13.A.38. 13.A.42 
and 13.A.46 in Ch. 3, DistrictOffice Man- 
Dual). It is difficult to understand why 
the 'copying agency’ should be treated as 
a private agent of the applicant in such 
a case. 

As regards applications made in person, 
the position is not perhaps so clear. The 
rules require that the application should 
be accompanied by a deposit sufficient to 
cover the cost of preparing and certifying 
the copies. But how is the applicant to 
hod this amount beforehand ? Is it in- 
tended that the applicant should hrst in. 
spect the record, count the number of 
words in the documents of which he 
requires copies, calculate the fees and ‘ 
then deposit the amount ? I doubt if 
this could be the intention. Again it 
would not be even possible for the ap- 
plicant to ascertain the fees when he 
requires copies of documents such as held 
maps, etc. The wording of the rules is 
not so clear, but it seems to me that the 
intention probably is (and I believe this 
is the practice) that the copying depart- 
ment should ascertain the fees and inform 
the applicant and then he must deposit 
the required fees. If he does not, the 
application must be returned to him ac- 
cording' to sub-cl. 2 of the above rule. 
Otherwise if the copying department was 
not concerned with the ascertainment of 
the requisite fee the rule should have 
required the application to be returned 
at once when no deposit is paid at all. 
This interpretation also received support 
from the note to Cl. (l) of the rule 
quoted above which says that if for any 


reason the cost of the copy cannot be 
quickly ascertained, the rules laid down in 
Cls (iv) and (v) below(i. e., those relating 
to applications by post) may be followed.' 
This probably refers to calculations to be 
made by the copying department The 
word quickly’ indicates that ordinarily 
the copying department would be able to 
ascertain the cost quickly and inform the 
applicant, but in cases where this is not 
possible, the applicant should be re- 
quired to deposit Rs. 5. If this inter- 
pretation is correct, there is, of course, 
no reason why the time taken by the 
copying department in computing the 
fees and informing the applicant should 
not be allowed. 


Again even if it were held that an ap- 
plicant most first ascertain the cost of 
the copies and deposit the same, I do not 
see why the time spent by him in ascer- 
taining the cost should not be held to be 
time 'requisite' for the purpose of obtain, 
ing the copies. As laid down by their 
Lordships of the Privy Council, in 1928 
P C 103 (lO). all time that is properly re- 
quired for the purpose of obtaining copies 
can be excluded under S. 12, Lim Act. 
Now if it is held that an application for 
a copy cannot be made at all without 
first ascertaining and depositing tbe cost 
thereof, I do not see why the time spent 
in ascertaining the cost should not be 
held to be time properly 'required' for 
the purpose. Whether tbe cost is as- 
oertained by personal inspection or 
through the copying department would 
not be so material, though the litigants 
generally prefer the latter as the more 
convenient and safer course. But it is 
obvious that the applicant must require 
some time to ascertain the cost and pro- 


ded he takes proper steps for tbe pur- 
)S 0 and deposits the amount ascertained 
■omptly, I see no good reason why this 
me should not be allowed under S. 12, 
time ' requisite’ for tbe purpose of 
itaining tbe copy. The questions d>8- 
isaed above are of frequent occurrence 
id in view of the wording of the rules 
id conflict of authorities, seem to re- 
lire elucidation and authoritative pro- 
luncement so that all concerned may 
low tbe precise position. I would, 
erofore, refer the following points to a 
ill Bench for decision i 

w csn,.t* t- T S. ChetlUr Firm, 

. Jijtbhof N. A , J. KB T A ifil *6 

1928 P 0 103 - 109 I 0 1 = 65 I A 161 - 0 

Bang 302 (P C). 
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U) Dods ihe Copying Agent act merely as a 
private agent of the applicant when an applica* 
*iloQ for a copy is made to him in person or by 
post in accordance with the rules quoted above? 

(2) Cannot an application for a copy, whether 
made in person or by post according to the 
aforesaid rules be treated as a valid application, 
•until the full amount necessary to cover the 
oost of preparing and certifying it is deposited, 
oven when the applicant deposits the cost as 
and when ordered by the Copying Department? 

(b) In any case* should not the time taken 
in aecertaining the cost of preparing and cer* 
^ifying the copies, (whether the cost is ascer* 
tained by the applicant through the Copying 
Department or otherwise) be allowed as time 
'requisite* for obtaining the copies under S. 12, 
Xlm. Act, when the applicant acts with reason* 
Able diligence in the matter ? 

Carrie, J. — I agree. 

Opinion of Foil Bench 

In this appeal a preliminary objeo- 
tioD raised that the appeal was 

"barred by time because the application 
for copies made on 7tb April 1934 was 
mot accompanied by a deposit, and as the 
deposit was not made until 16th April, 
(here was therefore no proper application 
"Until that date. In view of the fact that 
this question has frequently arisen and 
that there is a conflict of authorities of 
this Court, the learned Judges hearing 
the appeal referred the following points 
to a Pull Bench for decision! 

1. Does the Copying Agent act merely as a 
private agent of the applicant when an applica* 
^lon for a copy is made to him in person or by 
post in accordance with the rules quoted above? 

2. Cannot an application for acopy, whether 
•made In person or by post, according to the 
aforesaid rules, be treated as a valid application, 
until the full amount necessary to cover the 
cost of preparing and certifying it is deposited, 
even when the applicant deposits the cost as 
end when ordered by the Copying Department? 

should not the time taken in 
sdcertaimng the cost of preparing and certify* 
i^ng the copies, (whether the cost is ascertained 
ty the applicant through the Copying Depart* 
•ment or otherwise) bo allowed as time "requi* 
•site for obtaining the copies under 8. 19, Lim. 
Act, when the applicant acts with reaeonable 
olUgence la the matter? 

These questions ariso because of the 
provisions of S. 12, Lim. Act. Sub-e. (2) 
^f that seotioo requires that 
in computing the period of limitation pres- 
cribed for an appeal, an application for leave to 
appeal and an application lor a review of iudg- 
ment. the day on which the judgment com- 
plained of was pronounced, and the time reqni* 
obtaining a copy of the decree, sentence 

It becomes necessary therefore in each 
•oase in which copies have to he filed, and 
where the period limited for appealing 


elapsed before the appeal was filed, to 
determine what time was reqnisite for 
obtaining the necessary copies, and in 
order to ondorstand the questions in. 
volved, it is necessary to examine the sys- 
tem under which copies are obtained. 
O 20. B. 20, Civil P. C., requires that 

certified copies of the judgment and decree shall 
be furnished to the parties on application to 
the Court and at their expense. 

In practice the records are not actually 
retained in the Court and to meet this 
dillioulty rules have been made by the 
High Court for the supply of copies of re- 
cords of civil and criminal oases. These 
rules will be found in Vol. 4 of the Rules 
and Orders, Ch. 17. A. The place where 

such copies are to be obtained is shown in 
B. 2 which requires that provision shall 
be made for the supply of copies of the re- 
cords of every Court at the headquarters 
of the District in which such Court is 
situated and in certain cases which it is 
unnecessary to define, at the place of sit- 
ting of every Court which is situated at a 
distance of more than 10 miles from such 
headquarters There is a special provi. 
sion for the copies of the records of the 
Court of the District and Sessious Judge 
which are to be supplied at the ordinary 
place of sitting of such Court. B. 4 
requires that certain matters should be 
stated in the application and B. 5 requires 
that iu accordance with law each applioa- 
tioD must have a two anna Court-fee 
stamp affixed to it. B. 6 shows by what 
officer in the case of each particular 
Court the applications are to be received; 
the officer in the oase of the records of a 
civil Court nob specially dealt with is an 
officer appointed in that behalf by the 
Deputy Commissioner. The rules appli- 
cable for the preparation and delivery of 
copies are stated in B. 9, and are, in the 
case of agencies under the control of the 
Financial Commissioners, the rules con- 
tained in Finanoial Commissioner's Stand- 

Order No. 5; and in the oa^e of other 
Agencies the roles contained In Part C of 
Ch. 17 of the Rules and Orders In the 
present case, the case in which the 
records are deposited at the headquarters 
of a diatriot, the rules applicable are 
those contained in the Finanoial Commis- 
sioner s Standing Order No 6; but in fact, 
so far as the present questions are con. 
oerned, there is very little difference bet. 
ween thMe rules and those contained in 
Oh. 17-0. The rules permit that an 
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applicatioo for a copy of a record may be 
made in person or by post and R IS-A-IO 
of the Financial Commissioner’s Rules, 
which is under the head "advance depo- 
sits,” deals separately with applications 
by post and otherwise than by post. The 
first part of sub-cl. (l) is as follows: 

Every appllcaticn fcr a copy c£ a record ether 
tbao an application made by post shall be ac* 
companied by a deposit in cash ol a sum which 
shall not be less than the cost of preparing and 
certifying such copy. 

There is a note to this rule and a simi. 
lar note in Cb. 17-C, which states that 
if for any reason the cost of the copy 
cannot be quickly ascertained, the 
rules laid down in Cls. (4) and (5) below 
should be followed. Cls. (4) and (5) are 
the clauses which deal with applications 
made by post. It appears that this note 
was added sometime after the rules were 
made, and it may be presumed that a 
difficulty arose in carrying out the re- 
quirements of Cl. (l), that clause requir- 
ing payment of a sum which at the time 
of the application might not be immedi- 
ately ascertainable. Cl. (2} requires that 
if the application is not accompanied by 
the cash deposit, it shall be returned to 
the person presenting it with an endorse, 
ment stating the amount of the deposit 
required. Ci. (4) requires that every 
application for a copy of a record made by 
post shall be accompanied by a fixed 
deposit of Rs. 5. Cl. (5) directs that on 
the receipt of an application by post with 
a deposit, an estimate of the cost of pre- 
paring and sending the copy shall be 
prepared, and if the estimated total ex- 
ceeds the deposit, the applicant shall be 
called on to remit the balance. It further 
directs that no action shall be taken on 
the application until such balance has 
been remitted. These rules indicate 
clearly that a person who requires copies 
has to make an application in accordance 
with them, but once his application has 
been made, all further duties except that 
of paying for the copies, are cast upon the 
Copying Agent. The Copying Agent is in 
no sense the agent of the applicant. He 
is an official of the Government and the 
applicant has no control of any kind over 
him. The rules provide for three modes of 
presenting an application, the first, an 
application with a deposit of the full 
amount payable for the copy. 

The note recognises that this is not 
always possible. It does not require that 
the alternative procedure laid down 


in Cls. (4) and (5) must be followed^ 
It indicates that that procedure ought 
to be followed and in our opinion the- 
obligation of adopting that procedure- 
lies on the Copying Agent and not on the 
applicant. The second method, the alter- 
native to that indicated by Cl. (l) and the 
method to be followed where the applica- 
tion is made by post, requires a deposit of 
five rupees, and it is of the essence of tbie 
method that there should be a notifioationi 
of the cost of the copy to the applicant 
and the payment by him of the balance of 
such cost before the copy is prepared. 
The third course of action open to the- 
Copying Agent is to be taken when there 
is DO deposit; he is required in such a case 
to endorse the cost of the copy on tb& 
application and return it to the applicant 
so that he may, if he wishes, pay the cost 
of having the copy made. The rules- 
seem to place all three methods of apply- 
ing for copies on the same footing and 
they do not expressly attach any penalty 
where the application is not accompanied 
by the cash deposit. We proceed to con- 
sider the points referred to ns. 

As tothefirst question, we thinka perusal 
of the rules is sufficient to show that the 
Copying Agent is in no sense the agent of 
the applicant. The argument that the 
Copying Agent is a private agent is based 
on a decision reported in 9 I C 381 (l) The 
copies there required were of the judg- 
ment and decree of the Divisional Court. 
The application should have been mado 
to the Clerk of the Court but was instead 
sent to the Copying Agent for the Delhi 
District. He then obtained a copy from tbo 


lerk of Court to the Divisional Judge. 

1 was held that the Copying Agent (whO' 
jviously was not the Copying Agent for 
»e purpose of the copies required) aot^ 

I the private agent of the applicant. This 
ise is far from establishing that wbero 
1 application is made to the Copying, 
gent, the Copying Agent being the pr^ 
)r authority for supplying the copy, ho 
in preparing the copy acting as tno 

rivate agent of the 

as followed in 1928 Lah l6(3)botwao 

: plained by the learned 

ded that claa in 1935 Lah 682 (3) 

om the eaplanation it appears that lh» 
rineiple laid do»n in 1928 Ub 16 (?) 
d not go beyond that o( the 
I C 381 (1). There is no case in which 
baa been clearly held that the Cppyi^ 
gent, the agent to whom the application. 
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for copies oagbfc to be made, is tbe prirate 
agent of the person applying for copies. In 
oar opinion the Copying Agent and bis staff 
are officials of tbe Government. In the 
cases cited later this view has invariably 
been taken when this question has been 
discassed. We have no doubt that tbe 


answer to tbe first qnestion ought to be in 
tbe negative. The second question pre. 
sents greater difficulty. It has been dis- 
cussed in several recent cases in tbie 
Court and there is a serious conflict of 
judicial opinion, each of the conflicting 
opinions being held by a number of 
Judges. 

Decisions have been quoted to ns from 
which it appears that Addison, J. and 
Din Muhammad, J. bold the view that 
no valid application for copies exists, until 
the cost has been deposited tbe contrary 
view being held by Coldstream. J., Dalip 
Singh, J., Agba Haidar, J. and Beckett, J. 
The conflicting views are shown in the 
following quotations: In 1935 Lah 889 (6) 
Addison, J. in a judgment in which Din 
Muhammad, J, concurred said: 


It follows ftotn this rule (i. e., R. 10 of the 
FinanclBl CommlsefoDer'e Standing Order No. 5) 
^ **** duty of the applicent to pat in 

with bis application a deposUanfficient to cover 
the coat of preparing and certifying the copies. 
He did not take the trouble to doao, but waited 
to see what the Copying Department would 

ooFv'h ‘hi the 

0.7 Cr ^ amount was not deposited till 

Slst May 193S. According to the rule therefore 
^^e was no proper application until tbe Slst 

Muham- 
mad, J. took what may be called the 
extreme view; in that case the applicant 
applied by post sending a deposit of 
Bs. 10, thereby complying with the rule. 
Dm Mohammad, J. said: 

ha^t place he allowed about two and a 

applloalion by post before he attended the 

ioen^uireabout the copiet 
for • • • In sprite of this, after put- 
ting in a personal appearance and making the 
aeoessary deposit on the lath and Uth of Nov- 
amber, ho again absented himself and aithongh 

iS! delivery on 

iv. eont to him by post 

whloh took U days. ^ ^ 

We think that the negligence shown 
here was on tbe part of the Copying 
Department. When they received an 
application with a proper deposit, their 
duty was to inform the applicant of the 
cost when they had ascertained it: after 
receiving such information and not till 
when the applicant would be responsible 


for delay: again, enrely, tbe applicant 
baTiDg made his deposit was nob to be 
expected to remain waiting while the 
copying was actually performed; he was 
entitled to depart end to receive bis copy 
by post, having made bis application by 
post. In 37 P LB 510 (8), Coldstream, J* 
said: 

The application was not rejected bob enter** 
tained although no fee wae paid at the time of 
tbe applicatiou. No direction wa$ given aa to 
tbe time when tbe fee was to be paid, nor was 
tbe applicant told when to appear to take the 
copies: 

and referring to two decisions of tbe 
Privy Council he said : 

They do sot however lay down tbe proposition 
that where there has been, so mistake of coun* 
se], so negligence nor inaction nor want of bona 
ddes imputable to tbe applleast, but the delay 
Id giving a copy is due to tbe slipshod and 
Ofgligent procedure of the Copying Depart* 
ment, tbe lime which tbe department itself 
notes as baviog elapsed between tbe application 
and the completion of tbe copy is not to be 
regarded as 'time requisite’. 

In our opinioD Coldstream J.'s view 
offers tbe more reasonable interpretation 
of the rules. Tbe application is complete 
when it has been presented to tbe proper 
authority duly stamped, and if the appli- 
cant complies with all reasonable diligence 
with tbe requirements of tbe Copying 
Department, be is entitled to the benefit 
of S. 19, Limitation Act, with respect to 
the whole period which elapses between 
tbe time of presentation of his application 
and tbe time of receipt of the copies: if 
delay is occasioned by bis conduct bet- 
ween these two points of time, he cannot 
obtain any benefit in respeotof the period 
of delay. We think that the second ques- 
tion ought to be answered in the affirma- 
tive. It follows from what we have said 
that the answer to the third question is 
also in tbe affirmative. 

For the sake of convenience we set out 
onr answers to the questions: ( 1 ) a 'copying 
agent In dealing with an application pre- 
sented in accordance with tbe rules, does 
not act as a private agent of the applicant, 
bat as an official of the Copying Depart, 
ment, which is entrusted with the duty of 
Pf®P^5>ngand certifying copies. (2) An ap. 
plication for a copy, whether made in per- 
son or by post, which bears the necessary 
court-fees stamp and is addressed to the 
proper officer Is a valid application, oven 
u it 18 not accompanied by the full cost 
w preparing and certifying the copy; (8) 
Under the roles for the supply ol copies! 
referred to above, the time necessary forj 
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'aacertaining the cost of preparing a copy 
13 time requisite' for obtaining the copy 
within the meaning of S. 12, Limitation 
Act, and an applicant is entitled to ex- 
elude from the prescribed period of limi. 
tation the period between the date of 
[presentation of the application and the 
Idate on or by which the full cost of pre- 
■paring the required copy is deposited, 
provided he deposits with reasonable dili- 
gence the aforesaid amount as and when 
required by the Copying Department and 
provided further that in the case of an 
application made by post, he remits 
Rs. 5 with the application. 

V.B./r.K. Reference answered. 

A. I. R. 1936 Lahore 778 
Addison and Abdul Rashid, JJ. 

Nura and another — Convicts — Appel- 
lants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 1390 of 1935, De- 
cided on 24th February 1936, from order 
of SesB. Judge, Ludhiana, D/- 4tb Decem- 
ber 1935. 

Criminal Trial— Murder— Rest of evidence 
rejected — Solitary statement of one witness 
implicating accused — Accused should be 
given benefit of doubt. 

In a murdor case, where the rest of the evi* 
dence has to be rejected, the accused should 
not be convicted on the solitary statement of 
one witness only but should be given the bene* 
fit of doubt. [P 779 0 1] 

Abdul Baye and Nazar Mohammad — 
for Appellants. 

V. N. Shethi — for the Crown. 

Addison, J. — Nura Gujjar of Ghalib 
Ealan and Nura Tell of Gura have been 
sentenced to death, subject to confirma- 
tion by this Court, uuder the provisions 
of S. 302, I. P. C., for the murder of Ata 
Mohammad Teli of Gura, on lOtb August 
1935, in the early morning. Alia, the 
father of Nura Teli, was killed in a fight 
some four years ago. The deceased Ata 
Mohammad and certain others were sen- 
tenced to various terms of imprisonment 
under the provisions of S. 301, I. P. C,, 
for this offence, but were acquitted on 
appeal Nura Teli was later convicted in 
a case under the Arms Act and was im- 
prisoned. He however bad come out of 
jail about a month before the date of this 
murder. Nura Gujjar is alleged to be a 
friend of Nura Teli, though he lives in 
another village. The case for the prose- 


cution is that Ata Mohammad was going 
to village Birak that morning to sell some 
oil when be was attacked by the two ap- 
pellants and one Jiwana, brother of Nnra 
Teli. He died in hospital that night or 
rather in the very early morning of 11th 
August. There is no doubt that the of. 
fence was murder, the injuries on the 
deceased indicating that the assailants 
must have meant to kill him. Jiwana was 
acquitted by the Sessions Judge and the 
question is whether there is sufficient 
evidence to maintain the convictions 
against the two appellants. 

The injured man was taken to the hos- 
pital at Jagraon and the Assistant Sur- 
geon there attended to him. He told the 
Assistant Surgeon that be had been bea- 
ten by the two appellants and Jiwana. 
The Assistant Surgeon sent for the Naib 
Tehsildar. who was a Magistrate, Third 
Class, to record bis statement, as be was 
in danger of death. Before the Magistrate 
the injured man named the same three 
persons as his assailants. According to 
the prosecution witnesses, Ata Mobam- 
mad did not name Jiwana in the first in- 
stance, while the two eyewitnesses have 
also stated that there were only two men. 
It must therefore be held that the dying 
declaration of Ata Mohammad is not a 
true statement, so that little value can be 
attached to it. Certain witnesses have 
stated that the injured man told them 
shortly after the ocourrence that be bad 
been attacked by the two Nuras, namely 
Nura of Ghalib and Nura of Gura. The 
evidence of these witnesses however is 


very consistent. Baohan Singh lam- 
!ar (P. W. 6) stated that the injured 
told him at the village gate, when he 
being carried to the hospital, that he 
been beaten by Nura of Ghalib and 
1 of Gura. Similarly, Mt. Akki, the 
ler of the deceased. (P. W. 8), has 
;d that these two persons were namM 
er son. Alia, father of the deceased, 
V. 11), has given similar evidence, 
his statement must certainly e r®- 
id as it has been established that be- 
the committing Magistrate be admit- 
ihat bis son was anconsoious when he 
hed the spot. Dbarm Smgh lambar- 
■P. W. 9) only heard the say 

the two Nuras had beaten him. 

a (P. W. 7). Singh 

t similar to that of 
is not very definite and is 
b to identify tbe two appeUanks- 
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Lastly, Wall Mohammad (F. W. 12) sta- 
ted that he beard the deceased eay that 
Nura of Gbalib and Nnra of Gnra bad 
beaten him, but be is discredited as he 
stated before the committing Magistrate 
that the injured man bad no talk with 
him. Such being the evidence as regards 
the statement of the deceased immediate, 
ly after the occorrence, it must be held 
to be unreliable and for this reason must 
be rejected* 

There are two persons alleged to have 
been eyewitnesses, namely Balia Singh 
and Dewa Singh (P. Ws. 3 and 4). Lewa 
Singh was nearest to the deceased at the 
time he was attacked. His evidence is 
that he saw two men assaulting him, but 
he could not identify who they were as 
their backs were towards him. There are 
clear indications that this witness has 
been won over. At the same time, he did 
nob implicate the two appellants. Balia 
Singh was undoubtedly there as this is 
admitted by the other witness Dewa 
Singh, but be was farther o£f than Dewa 
Singh. His evidence is that Nura of Gura 
and Nura of Gbalib were the persons who 
killed the deceased. This is, in fact, the 
solitary statement impHcating them, and 
the question is whether it is safficient on 
jWhicb to base the convictions of the ap. 
‘PellantB. In a case like this, where the 
rest of the evidence has to be rejected, it 
would be the more prudent course to give 
tbe appellants the benefit of the doubt, 
hor the reasons given, we accept the ap- 
peal and set aside the convictions and 
leenteDoee of the appellants. 

R.w./r.k. Appeal accepted. 

A. I. R. 1936 Lahore 779 
Coldstream and Bhjde, JJ. 

lants^*^^^^ Plaintiffs— Appel^ 

v. 

Defendanb-Eespon. 

^cood Appeal No. 612 of 1935. Decided 
^ 3rd February 1936. from decree of 
1934 Mianwali, D/. 27th October 

Slta n ''”'*** proprietor to 


village proprietor of Bhakar Tahsil of Mianwali 
District, was to abstain from claiming proprie* 
tary rights to land broken ap by him during 
the time the agreement remained in force in 
consideration of each other proprietor giving a 
similar undertaking. The words describing it 
in the wajib-ul-arz clearly meant that it was 
not intended to be acted upon only when the 
actual surrender of the sbamilat to the Go* 
vernment took place, but was made in view 
of the possibility of Ihe sbamilat having to be 
surrendered at some time Iq future, and it came 
into operation when it was recorded. The 
agreement was again recorded in wajib'Ul-arz 
of the third Settlement although do land had 
been occupied by the Government: 

Utld- that the agreement was not dependent 
on the actoal surrender of the sbamilat land to 
the Government nor was it conditional, and 
that the Government was not a party to it. 

[P '*79 C 2; P 780 C 1] 

Naival Kishore Fagir Ullah — for 
Appellants. 

Abdul Aziz for Ghulam Mohy^ud-Din 
and Ghulam Uoky.nd^Din~iot Respon- 
dent, 

Coldstream, J. — The judgment will 
dispose of the twenty-one second appeals 
No 9. 612. 614, 616. 617. 620 to 626, 628. 
630 to 682, 634,636 to 639 and 462 of 
1935, the point for decision being admit- 
tedly the same in them all. ' 

The appellants are ala maliks or adna 
maliks or non proprietors in villages in 
Bbakkar Tahsil of Mianwali district. In 
each case they bad sued for a declaration 
that they were entitled to acquire adna 
malkiyat rights in certain lands which 
they had re claimed from the village 
sbamilat. The suits were all dismissed 
by the trying Court and the lower appel- 
late Court. The circumstances are the 
same as those in the case decided by the 
judgments of this Court in Civil Appeal 

Appeal No 674 
of 1932. but counsel contends that in 
those oases the attention of the Court had 
not been drawn to the proviso to S. 5. 
Bindh Sagar Doab Colonization Act, 1902. 
upon which he bases an argument that 
as no land was ever surrendered to Go. 
vernment the agreement between the 
Government and the proprietors was 
never operative and. therefore, the con. 
sequent agreement between the village 

wajib.ul.arz 
agreement with 
toe Government was cancelled the ore 
vious conditions relating to the aoquisi. 
tmn of proprietary rights would remain 
m abeyance also never became effective. 

Ima was not the case set out by the 
appeUants m their suits, the plea there 


780 Lahore 


Ujagar Singh v. Bhaqwana 


193$ 


being that as the Sin’3h Sagar Act bad 
been repealed tbe provision incorporated 
in the wajib-ul arz ot the Second Settle- 
ment (1902), regarding the abeyance ot 
right to acquire proprietary rights, bad 
been cancelled. The proposition that the 
agreement recorded in tbe wajib-nl.arz 
was dependent on tbe actual surrender of 
the sbamilat land to Government is not 
consistent with the words in the wajib- 
ul-arz. The agreement there recorded 
was not conditional nor was tbe Govern. 
Iment a party to it. It was one made by 
leach village proprietor to abstain from 
claiming proprietary rights in land broken 
up by him during tbe time tbe agreement 
remained in force in consideration of each 
other proprietor giving a similar under- 
taking. The words describing it in tbe 
wajib-ul-arz clearly mean that it was 
not intended to be acted upon only when 
tbe actual surrender of tbe sbamilat to 
Government took place, but was made in 
view of the possibility of tbe sbamilat 
having to be surrendered at some time 
in future and it came into operation when 
it was recorded. It is significant that the 
agreement was again recorded in tbe 
wajib-nl.arz of the third Settlement in 
1923-24 although no land had been occu- 
pied by Government. Finding no force 
in the argument now advanced, 1 would 
dismiss tbe appeals with costs. 

Bhide, J. — I agree. 

v.b./b K. Appeal dimmed. 

A. I. R. 1936 Lahore 780 

Addison and Abdul Rashid, JJ. 

Ujagar Singh and another — Defendants 
Appellants. 

V. 

Bhagwana — Plaintiff and others — De- 
fendants — Respondents. 

Second Appeal No. 1263 of 1935, De- 
oided on 17tb February 1936, from decree 
of Diet. Judge, Ambala, D/- 11th May 
1935. 

Punjab Tenancy Act (16 of 1887), S. 59~ 
Suit for poiieetion of water-mill and garden 
by beir of last bolder— Water-mill is not , 
governed by Tenancy Act, hence heir en- 
titled to succeed— Suit for garden is suit for 
land; hence beir of tenant at will is not en- 
titled to possession. 

Where tbe oollateral ol & last holder of water- 
mill and garden claimed their possession and 
tbe last bolder was recorded only as a tenant 
at will in respect ol the garden: 

Eeld: that (he site of a water-mill was not 
governed by tbe Tenancy Act, and therefore 


tbe collateral was entitled to succeed to the 
rights of the last holder in it: 77 P B 1904 and 
13 7 C 348, Bel. on. (P 780 0 2) 

Held also: that it was diHerent however with 
respect to the garden. A suit for land oeeopied 
as a (rnit garden was a salt for land within the 
meaning of tbe Punjab Courts Act; therefore the 
heir of the last bolder was not entitled to pos- 
session, but be could remove the trees: 111 P R 
1890, Bel. on. [P 780 0 2; P 781 0 1] 

(Sardar) Narotam Singh — for Appel- 
lanls. 


A. G. ilaiirice — for Respondents. 

Judgment. — The plaintiff sued for pos- 
session of a water-mill and a garden on 
the allegation that he was tbe collateral 
of one Bisbna, tbe last holder thereof. 
Tbe defendants, who are tbe landlords, 
contended that tbe plaintiff was not 
Bishna's collateral nor was tbe property 
ancestral qua him and that therefore the 
suit should be dismissed. The trial Judge 
found that the plaintiff was a collateral. 
As regards the garden he held that it 
came within tbe definition of land and 
that thus the plaintiff could not claim to 
succeed the former tenant Bisbna. With 
respect to the water-mill, be held that 
the Punjab Tenancy Act did not apply to 
it and that therefore he was entitled to a 
decree with respect to it as Bisbna could 
have alienated bis rights in It. 

Against this decision there were two 
appeals to tbe District Judge. He accept- 
ed tbe plaintiff’s appeal and decreed the 
plaintifi's suit to the extent of one- half, 
as there was another reversioner, MaD8bi» 
living, apparently on the ground that 
Bisbna must be held to have been given 
a grant of the sbamilat land for the pur- 
pose ot planting a garden. He also ac- 
cepted tbe defendant's appeal to the 
extent of decreeing the suit only with res- 
pect to half tbe rights in the water-mill. 
Against this decision the defendants, who 
are landlords have appealed to this Court. 

It was held in 77 PR 1904 (U and 
39 P L R 1912 (2), that the site of a 
water-mill is not governed by the ien- 
anoy Aot. It may tl'^tora be taken 
that a person who is tbe , 

owner of » ^^ter-miU w entitled to suoj 

oeed to the rights of the 
it. It is different however with respec^ 
to the garden. It was held in 111 P 
1890 {3j. that a suit for oooupiej — ^ 

1. Fannau 

2. Devtft Jamlu v. Hat! Das. (mai 
1890. 
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a fraib gardea is a suit for land within 
the meaning of the Poojab Coarts Act. 
The defendants are entered as landlords. 
Bisbna was entered as tenant-at-will, and 
on his death it most be held that the 
tenanoy has come to an end. The plain- 
tiff is therefore not entitled to a decree 
for possession of the garden; but as heir 
of Bishna, he is certainly entitled to re- 
move the trees. We accordingly accept 
the appeal to the extent of dismissing the 
plaintiff’s suit for possession of the garden, 
but at the same time we give him per- 
mission to remove the trees to the extent 
of one.balf within four months. Parties 
will bear their own costs in this Court. 

V.B.B./ft.K. Appeal partly accepted. 


A. I. R. 1936 Lahore 781 
Currie, J. 

A. M, Neicbotild — Convict — Appel 

lant. 

V. 

.Emperor— Opposite Party. 

Criminal Appeal No. 1152 of 1935. De. 
oidedon 24th April 1936, from order ol 
Magistrate, 1st Class, Rawalpindi, D/.8th 
October 1935. ■ 

Criminal P. C (1898). S. 197-Sancllon to 
preiecute-Aulhoritr to appoint or remove 
pubi c aervant. delegated to lower authorit, 
Still lanction to proaoeute meb public 
servant must be from local Governmont or 
••lill luperior ftuthoriliet 

iuv Js removable by the original autho- 

b. ob..fa.'dToi:‘;h: 

ernment or other superior authority and the 
doUgatM of powers oanoot by itself Lnction 

Lai and FiV Sen Sawney for Govt. 
Advocate — for the Crown. 

Judgment.— The appellants H. A M 
Newbouldand Jamna Das have been con' 
vioted under S. 409 or S. 409 read with 

k ’ counts 

Newboald was sentenced to one and a 

half years rigorous imprisonment and a 

fine of Bs. 600 on each count, the sent 

«noflfl to run consecutively. Jamna Das 

The Sn<lV° oount. 

bould wa, tha Postmaster at Sjalpfoli 


drawing a salary of Bs. 590 per mensem 
while Jamna Das was the Post 0£Boe 
Treasurer employed by the Post Office 
Treasury Contractors, Messrs. Dina Nath 
and Shiv Parsbad. Brieffy stated, the pro- 
secution case was that Newbould at hist 
agreed to release "V. P. P. articles, in 
the present case cinema films, received by 
Sant Singh Sable, a cinema proprietor in 
Rawalpindi, on receipt of obegues, though 
this was against the rules. Sabsequently, 
he actually, through Jamna Das advanced 
sums of money to Sant Singh Seble from 
the Post Office balance, charging one 
rupee per cent per mensem interest. 
Cheques were taken for these advances 
which in some oases were ultimately 
passed through the Poet Office accounts 
and sent to the Imperial Bank for pre. 
sentation to Sant Singh’s bank. Actually 
all the cheques were honoured. It may 
be noted that in the case of V. P. p. 
articles, the cheque was not presented to 
the V. P. P. olerk but was cashed by 
Jamna Das who made over the money to 
Sant Singh Seble or his agent who paid 
the cash to V. P. p. clerk. According to 
the prosecution, this procedure bad been 
going on for some time. 




04 0 V oriUeQ 

from time to time and eventually Mr. Brij 
Bashi. Inspector of Post Offices, when 
verifying the accounts on 29th June 
became suspicious in view of the large 
number of cheques included in the 
balance. He states that he signed the 
Head Office summary on 29th June and 
that the summery then prepared con- 
tained a large number of cheques The 
6r8t of July was a Sunday and on 2nd 
July he again went to the Post Office and 
another summary was shown to him 
which he was asked to sign on the allegaJ 

29th. He thought that the summary 
now put up was a substitution for the 
oripnal and did nob sign. He made some 
inquiries and on 4bh July proceeded to 
Kohala on duty and eventually on 5th 
July ho made a report to the effect that 

that the Assistant Postmaster General 
should comb and investigate. That officer 
came m July and held a departmental 

iaSi the Postmoster.General. made the 

iiiveTtigation 

The first information report was accord 

ingly registered on Ist January 1935 
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in a letter, dated 5bh March 1935, the 
Senior Deputy Director-General Posts 
and Telegraphs, communicated to the 
Postmaster-General, Punjab the sanction 
of the Director-General, under S. 197, 
Criminal P. C., to the prosecution of 
Mr. Newbould, Postmaster, Grade A, 
under Ss. 409 and 477.A, I. P. C. I heard 
lengthy arguments on the facts of the 
case and also on the law points involved. 

The first point raised on behalf of the 
appellant Newbould is that the sanction 
under S. 197. Criminal P. C., is illegal. 
On behalf of Jamna Das it is urged that if 
the trial as regards Newbould is illegal for 
wantof proper sanction, the whole trial is 
vitiated, and this much is conceded by 
the learned Government Advocate. As 
regards the validity of the sanction, it 
was argued that under the terms of S. 197, 
Criminal P. C., the sanction of the Local 
Government was required. In the trial 
Court the Magistrate held that, in view 
of certain rules contained in the Posts 
and Telegraphs Manual, the Director- 
General, Posts and Telegraphs, could be 
considered to be a local Government. This 
argument was repeated by the learned 
Government Advocate who also urged 
that no sanction at all was necessary, 
on the ground that the appellant could 
not be said to be acting or purporting to 
act as a public servant when committing 
the breach of trust. This argument 
appears to me to have no force in view of 
the fact that in the charges framed under 
S. 409, Penal Code, he was distinctly 
charged with having committed the 
breach of trust being a public servant and 
in such capacity having dominion over 
property, i. e., Post Office Treasury. Fur- 
ther it appears to me that certainly as 
regards the second charge which relates 
to the advance of money against a cheque 
for the purpose of releasing V. P. P. 
articles, the Postmaster was acting in bis 
capacity as a public servant. I am there- 
fore definitely of opinion that sanction to 
his prosecution was necessary. As regards 
the validity of the sanction given in the 
present case, S. 197 provides: 

When any public servant who is not remov- 
able from his office save by or with the sanction 
of a Local Government or some higher authority, 
is accused of any offence alleged to have been 
committed by him while acting or purporting to 
act in the discharge of his official duty, no 
Court shall take cognizance of such offence 
except with the previous sanction of the Local 
Government. 


Thus, the question is whether New- 
bould, who was undoubtedly a public ser- 
vant, comes within the purview of this 
Section. Admittedly the Local Govern- 
ment, i. e., the Government of the Punjab 
could not remove him as be belonged to 
an All-India Department viz. the Posts 
and Telegraphs Department. Thequestion 
therefore is whether he was removable by 
some higher authority, that is to say, 
whether be was removable by the 
Government of India. The public services 
in India are classified under the Civil 
Services (Classification, Control and Ap- 
peal) Buies, under varioue beads in B. 14. 
He apparently belongs to what is classi- 
fied in B. 14 (3) as the Central Services, 
Class 2. Under B. 34 all first ap- 
pointments to the Central Services, 
Class 2, shall be made by the Governor- 
General in Council or by an authority 
empowered by the Governor General in 
Council in this behalf. In Government of 
India Home Department Notification 
(Establishments), No. F. 9/2/33, dated 
9th January 1934, the Governor-Geneial 
in Council empowered the authorities 
specified in Col 2 of the annexed sche- 
dule to make first appointments to the 
services and posts specified in Col. 1 
thereof; and accordingly we find that in 
the case of Postmasters' Service (Glass 2) 
the Director General of Posts and Tele- 
graphs is empowered to make the appoint* 
menta. In the same notification powers 


of punishment specified in Col. 4 of the 
schedule were delegated to the authority 
specified in Col. 3, and we find that in 
respect of Postmasters’ Service (Class 2) 
all such powers delegated to the Director* 
General of Posts and Telegraphs. 

On behalf of the appellant it is urged 
that despite the delegation of powers to 
the Director-General, such officers are 
still to be considered as public servants 
removable by the Governor- General in 

Council and therefore the sanction of tne 

[jocal Government would be 

their prosecution under S. 197. Cnm nal 

P, C. In support of Ibis ““‘“"‘'““S 

rulings have been cited. In a o 

by a Single Judge of the 

cLrt, reported in 36 Or L J 77 ( • 

held that a Sub-Inepeotor o Excise was » 

Bang 680. 
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meot, tboagb ibe Local Government had 
delegated the power to appoint to Com- 
missioners of Divisions. This roling follow- 
ed the view expressed in 17 Cr L J 168 (2) 
by the Madras High Court — a case con- 
cerning the Chairman of a Union Pancha. 
yat formed under the Local Boards Act. 
It was held that such a person did not 
cease to be a public servant not removable 
from office without the sanction of the 
Local Government by the mere fact that 
the Government had delegated their 
powers of appointment to Presidents of 
Taluk Boards. The learned Judge who 
decided that case, remarked: 

Id mj opiDioQ, the delegatioo by the Local 
GoverDZDeDt cl its power to a special officer only 
means that the Local Goverament performs 
that act itself through the medium of a 
particular officer as the channel through which 
it is done; aod it is an ordinary case of yui /acit 
per alium facii per ee. It is no doubt dona In 
accordance with that delegation, but oeTerthe* 
leas it remains the act of the Local Government. 

The learned Governmenb Advocate has 
contested this argument on two grounds: 
In the first place be baa contended that 
the Director-General Posts and Tele- 
graphs should be regarded as being a 
^oal Government for such purposes. 
Secondly he has argued that as the Direc. 
tor-General has the power to remove, be 
has the power to sanction the proseou. 
tion, even though his powers of appoint- 
ment and removal have only been dele, 
gated to him by the Governor- General in 
Council. As regards the first contention, 
this IS based on the schedule to the rules 
given in the 20th List of Correotioos, 
dated Isb December 1933 to the General 
Reflations Posts and Telegraphs Manual, 
VoL 2, R, 138 dealing with instructions 
for the submission of petitions to the 
Governor General in Council. Under 01 5 
of the Schedule. Heads of Departments 
are to be considered Local Governments 
lor the purpose of the rules. This has 
nothing to do with the provisions of 
B. 197, Criminal P. C. Aa regards the 
Becond contention, the learned Govern, 
ment Advocate has cited no aothority in 
support of the view urged by him. I see 
no ground for disagreeing with the view 
taken m the two rulings already cited. 
XbiB view may be summed up very briefly 
by saying that where an authority dele. 

apublioser. 

^nt to a subordinate authority, the pub 


lie servant for the purposes of S. 197,1 
Criminal P. G., nevertheless continues ta 
be removable by the original authority,' 
In this case, as already remarked, on the 
material furnished, it appears that the 
appellant Newbould was a pnblic servant 
in Central Services, Class 3. He would 
therefore be removable by the Governor- 
General in Council, a power superior to 
the Looal Government and therefore 
under the provisions of S. 197, Criminal 
P. C , the sanction of the Local Govern- 
ment was necessary to his prosecution. 

In view of this conclosion, it is un- 
necessary to discuss the case on the 
merits or deal with the other arguments 
raised. The failure to obtain a valid sane, 
tion vitiates the whole trial. I therefore 
accept the appeals, set aside the convie- 
tions and quash the whole proceedings. 
This will be no bar to the re-trial of the 
appellants if the authorities concerned 
think it desirable to bring them to trial 
again after obtaining proper sanotion. 

B.D./b.K. Appeal allowed. 
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Blaoebr, j. 

Lorinda 2?am~Plaintifif— Petitioner. 

RAatoanf Mal and others — Defendants 

Opposite Parties 

Civil Revn. Petn. No. 73 of 1934. Deoi. 
ded on 24th October 1934. from order of 
benior Sab Judge, Multan. D/. 27th. 
November 1933. 

Civil P. C.. (1908). S. 115-Findmg of f„k 
th.t p.rty It not competent to .ue— No revi- 
ilon iie$. 

1 - ® ®*'?*.v* i“'! 8 dickioo. it meana 
the jorlsd ctiou of the Court and not the com- 
petence of any party to sue. A finding that a 
party 18 not competent to sue is not a*findine 
aflecting ‘bo Oonrfs iurisdlotion and no rev? 

t ml 

/3 I - J o CP 783 0 2; P 784 0 1] 

Oobtnd Bam Khanna—fot Petitioner. 

M. L. Pun— for Opposite Party No. 1. 

Order.— A preliminary objection baa 
been raised that no revision lies and I am 
° that this objection must nre 

^‘‘‘1 Civil P.O.. refers inOls(aX 

and (y to junsdiotion and I am unable to 
hold that a finding that a party is not com- 
petent to suo is a finding affecting the 
Uonrt jurisdiction. There is no serious 
contention that a Court has acted illegally 
or with material irregnlarity in the exer. 
cue of its jurisdiction. It must be conceded 
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that on the petitioner’s side there is an 
authority of the Bombay High Court. In 
1929 Bom 467 (l), a Division Bench of 
that Court held that an erroneous finding 
that the plaintiff was not entitled to file 
a suit under S. 9, Specific Belief Act, 
amounted to a failure to exercise a juris- 
diction which the Court should have 
exercised. With all due respect, it seems 
to me that if this principle is followed to 
its logical conclusion, wherever a Court 
has decided a case on a preliminary issue, 
it can be said, if that decision is wrong, to 
have failed to exercise its jurisdiction on 
the subsequent issues. On the other 
hand, though they do not appear to be 
exact authorities, similar points were at 
issue in twojudgments of this High Court, 
9 Lah 308 (2), and 13 Lah 537 (3). Those 
authorities confirm me in my view that 
when S. 115 speaks of jurisdiction, it 
means the jurisdiction of the Court and 
not the competence of any party to sue. 
In my opinion, therefore this is not a case 
in which this Court should interfere in 
revision, and I accordingly dismiss the 
application with costs. 

r,W./r.E. Application dismissed. 

1 . Batanlal Gbelabbai v. Amarsiog Rupsicg, 

1929 Bom 467=122 I C 54=53 Bom 773=31 

Bom L B 1042. 

2, Sant Singh v. Mubarak Singh, 1928 Lah 140 

=106 I 0 901=9 Lab 308=99 PLB 42. 

4) Isbar Das v. Ayu Bam, 1932 Lah 360=136 I 

C 1=13 Lab 537=33 PLB 275. 
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Coldstream and Bhide, JJ. 
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V. 

Rikhi Ram and others — Defendants 


Bespondents. 

Second Appeal No. 1078 of 1929, De- 
cided on 2Dd June 1936, from decree of 
Addl. Dist. Judge, Ludhiana, D/- 28tb 


Limitation Act (1908), Arts. 120 and 134 
and S. 10 — Mortgagee* of endowed property 
— Suit for their ejectment more than tix 
Tear* after date* of mortgage* i* barred 
by Art. 120— S. 10 or Art. 134 doe* not 


***^*61111 for ejectment against the mortgagees 
of property dedicated to an endowment, brought 
more than six yeare after the da‘es of mort- 
gages being governed by Art. 120 is barred. It 
cannot come under S. 10 of the Act as that 
Section expressly excludes assignees for consi- 
deration. Nor does it come under Art. 134 as a 
Hindu religious endowment does not consti- 
tute a trust within the meaning of the Article 


and secondly the suit is not for possession bat 
merely for ejectment : 1922 P 0 123, Bel. on. 

[P 784 C 2; P 785 0 1] 

J. R. Agnihotri — for Appellants. 

D. N. Aggarwal — for Bespondents 1 
and 2. 


Bhide, J. — This judgment will dispose 
of civil appeals Nos. 1078 and 1224 of 
1929, which are connected. They arise 
out of a suit by the worshippers of a 
Thakardwara at the village Fatehgarh, 
for ejectment of defendants 2 to 9 in 
whose favour certain alienations of land 
had been effected by Mathra Das defen- 
dant 1. The. plaintiffs alleged that the 
property was wakf and that the aliena- 
tions thereof which had been made with- 
out any necessity were void. The aliena- 
tions consisted of two mortgages of the 
years 1914 and 1917 and one sale of the 
year 1920. The trial Court decreed the 
suit. On appeal, the decision was up- 
held except in respect of two mortgages. 
It was held that the suit was governed 


for purposes of limitation by Art. 120, 
Lim. Act and was therefore barred in 
respect of the two mortgages, the suit 
having been instituted more than six 
years after the dates of the said mort- 
gages. From this decision the plaintiffs 
as well as the vendee have appealed. 
The sole point agitated in the plaintiffs 
appeal (Civil Appeal 1078 of 1929) was 
that of limitation. It was contended that 
the suit was governed either by S. 10, 
Lim. Act according to which there would 
be no period of limitation at all for such 
a suit or by Art. 134 of that Act. 8. 1(^ 
seems to be clearly inapplicable as the 
alienations in dispute consisted of trans- 
fers of the property in dispute for consi- 
deration, and such transfers are ex- 
pressly excluded from the scope of o. W- 
As regards Art. 184, it was held by the 

Privy Council, in 44 Mad 831 (l). that a 
Hindu religious endowment does nob wn- 
stitnte a trust within the 
this Article. Secondly, the suit by the 

worshippers was not for „ 

merely for ejectment of the ' 

while Art. 134 applies to 8“'*® 

eion. At the date of the 

the suit, the amending Act ^7 

Arts 134-A to 134-0 were inserteu 

in the Limitation Act bad nob 
force and oonsequently the qu 

48 I A 802=44 Mftd 831 (P 0)- 
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the applicability of those articles does 
loot arise. The only article, therefore, 
applicable to the salt was the residuary 
Art. 120. In my opinion the suit was 
rightly held to be barred in respect of 
'the two mortgages of 1914 and 1917. 

In the vendee's appeal (Civil Appeal 
1224 of 1929) the only point urged was 
that the finding of the Court below that 
the property in dispute was wakf was not 
correct. The finding is one of fact, but 
it was urged that the document by which 
the property is said to have been dedi- 
cated to the Thakatdwara was miscon- 
strued. It appears from the evidence, 
that the property was originally gifted by 
Bibi Daya Eaur, to a Fakir Ghand Hans 
Dass (Maheshdass?) of the village Sangho- 
wal by way of obarity (Batarik Dhat- 
martb), by a patta' dated Eatak Sambat 
1898 (=1841 A. D). It was urged that 
this was a personal gift to Hans Raj and 
was not a dedication for any charitable 
purposes. The language of the patta is 
not very clear as to this point, but there 
is evidence on the record to show that 
during the proceedings relating to an 
enquiry regarding the grant of a maafi for 
this land in 1852, Hans Dass as well as 
the lambardars of the village made state- 
ments to the effect that the land had 
been previously free from payment of reve- 
nue, owing to its being dedicated to the 
Thakardwara (Punartb Thakardwara). 
iaking these statements into considera- 
tion along with the deed of gift the 
Courts below have held that the land 
was wakr In view of the admission 
made by Hans Das in 1852. the burden 
certainly lay on the vendee (who is his 
suocessor-m.interest) to rebut the pre 
sumption raised by it and to prove that 
the admission was incorrect. The learned 
^UQsel for the appellant urged that 
Mans Das may have made a false state- 
ment just to secure a ‘maafi’ for the land, 
fle also drew our attention to the fact 
that there were transfers of the land on 
previous occasions without any ohallengo 
and that even females were entered as 
owners of the land on some occasions. 
Ahese points have been, however, consi. 
dered by the Courts below along with 
tne other evidenoe* 

. “6xt urged that the mere fact 

that the. income of the land was used at 
one time for the Thakardwara does not 

mean that the land was dedicated to it 
1930 L/9g & 100 


2 Cal 341 (2) was cited in support of the 
contention. But the statement made by 
Hans Das in 1852 seems to go further 
and be seems to have admitted as stated 
above that the land was dedicated to the 
Thakardwara. On the whole, it seems 
to me that the finding is one of fact and 
there is no valid ground for interfer- 
ence with it in second appeal. I would 
accordingly dismiss both the appeals but 
in view of all the circumstances, leave 
the parties to bear tbeir costs in civil 
appeal No, 1224 of 1929. In the other 
appeal, the appellant will pay the costs 
of the contesting respondent. 

Coldstream, J. — I concur. 
d.s./r.k, Appeals d ism issed . 

2. Doocganath Roy v. Ramehunder Sen, (1877) 
2 Oal 841=4 I A 52=3 Sar 631 (P C). 
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Addison and Abdul Rashid. JJ. 

Tola Bam Singh — Plaintiff ^ Appel- 
lant. 

V. 

Fazal Ahmad — Defendant — Respon- 
dent. 

Letters Patent Appeal No. 143 of 1935, 
Decided on 17th February 1936, from 
order of Bhide, J., D/- 9tb October 1936 : 
reported in 1936 Lah 244. 

Letlere Patent (Lahore), Cl. 10 — Order 
registering decree of civil Court as that of 
Revenue Court — Order it not judgment— 
Letters Patent Appeal from such order is 
not competent. 

An order to register a decree made by 
the Subordinate Judge, as a decree of reve- 
nue Court, by which the suit was triable 
does not affect the merits or decide anv 
issue between the parties. It is more in the 
nature of an administrativo order which the 
Judge could for the sake of oonvonlonca either 
make or refuse to make than of a judicial 
order. Suoh order is not a judgment within 
the meaning of 01. 10 of the Letters Patent 
1923 appflsUs not competent: 

and 1935 P O 166, Bef. [p 735 0 2] 

Mehr Ghand Mahajan and J. L. Kapur 
—for Appellant. 

BarAof Alt, Faqir Ghand and Sheikh 
Muhammad Amin— lor Respondent. 

Addison, J.— The District Judge of At- 
took. under the provisions of S.lOO, Punjab 

Tenancy Aot, submitted the record of a 

suit decided by a Subordinate Judge, Ist 
Glass, to this Court with the recommen- 
dation that the decree passed by the 
Senior Subordinate Judge should be re- 
gistered as a decree of a revenue Court. 
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The reference came before a Single Judge 
of this Court, who accepted the recom- 
mendation and directed the decree to be 
so registered. Against this decision an 
appeal under the Letters Patent has been 
preferred. 

A preliminary objection has been taken 
that no appeal lies to the Letters Patent 
Bench as the order passed was not a 
judgment within the meaning of Cl. 10, 
Letters Patent. It is clear that the 
Single Judge came to no conclusion on 
the merits of the case ; all that he had to 
decide was that the suit was one triable 
by a revenue Court. Under sub-s. (2), 
S. 100 Punjab Tenancy Act, in these 
circumstances, this Court may order the 
decree to be registered as a decree of a 
revenue Court ; and if this is done, the 
decree takes effect as if it were a decree 
of the Court in which it is ordered to be 
registered. 

In 3 Lah 188 (l), a Bench of this 
Court held that in order to decide whe- 
ther an adjudication should be treated as 
a “ judgment” within the meaning of 
Cl. 10 Letters Patent, regard should 
be had not to the form of the adjudica- 
tion but to its effect upon the suit or the 
civil proceeding in which it was made. 
If its effect was to put an end to the suit 
or proceeding the adjudication was a 
judgment within the meaning of the 
clause. It was further held that it was 
impossible to lay down any de&nite rule. 
A Full Bench of the Bangoon High 
Court in 1935 Bang 267 (2) held that the 
word “ judgment" in the Letters Patent 
meant and was a decree in a suit by 
which the rights of the parties at issue in 
the suit were determined. All other 
decisions were orders and not judgments. 
For that reason an order of the High 
Court under S. 24, Civil P. 0., transfer, 
ring a suit from, a subordinate Court to 
the High Court did not fall within the 
ambit of " judgment" in Cl. 13 Bangoon 
Letters Patent. A similar view was 
taken in 47 Cal 1104 (3), while it was 
held in 8 Lah 681 (4) that an order of a 
Judge of the High Court rejecting an 

1 Buldu Singh v. Sanwal Singh, 1922 Lah 
880=67 I 0 388=8 Lah 188. 

2 Dayabhai Jivandas v. Uuragappa Chettiar, 

1935 Bang 267=167 I 0 1107=13 Bang 
487 (F B). 

8. Khatlzan v. Soniram, 1920 Oal 797 — 60 I 0 
968=47 Oal 1104. 

4. Pahlad Bai v. Shiv Ram, 1927 Lab 610=102 
I 0 848=6 Lab 681. 


application for transfer could not be 
treated as a " judgment” within the 
meaning of Cl. 10 Letters Patent. 

Again their Lordships of the Privy 
Council in 1925 P C 155 (5) held that the 
term judgment” in the Letters Patent 
of the High Court meant in civil cases a^ 
decree and nob a judgment in the ordi- 
nary sense. In 35 Mad 1 (6), it was held 
that an order of a Single Judge on the 
original side refusing to frame an issue 
asked for by one of the parties, was not a 
' judgment” within Cl. 15 of the Letters 
Patent, and was not appealable. The 
matter was again before their Lordships 
of the Privy Council in 47 Bom 724 {7X 
where the question of the meaning of 
final judgment” "decree” or "order” was 
considered. 

In the case before us nothing was de-t 
cided. All that the Judge did was to 
register the decree made by the Subordi- 
nate Judge as a decree of tbe revenue 
Court, by which tbe suit was triable. 
This decision did not affect the merits or 
decide any issue between tbe parties. It 
was more in the nature of an administra- 
tive order which the Judge could for the 
sake of convenience either make or refuse 
to make than of a judicial order. In 
these circumstances, we are of opinion 
that the order passed is not a judgment 
within tbe meaning of Cl. 10 Letters 
Patent and that this appeal is incompe- 
tent. We dismiss the appeal but made 
no order as to costs. 

B.D./r.K, Appeal dismissed. 

5. Sowak Jerancbaod Bboghal v. DakorS' 

Temple Committee, 1926 P 0 166 = 67 I O' 
813 (P 0). ... 

6. Taljatam Bao v. Algappa Ohetti, (1912) 86- 

Mad 1=8 I 0840=21 bl L J 1 (F B). 

7. Tata Iron & Steel Co. v. Chiel Revenue. 

Authority, Bombay, 1923 P 0 148 — 74 I 0- 
469=50 I A 212=47 Bom 724 (P 0). 
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Kali Das — Deoree-hoIder'“Petitioner.. 

V. 

Prabh Dayal and anolAer— Judgment- 
btors — Opposite Parties. 

Civil Bevn. No. 410 of 1936. Decided 
18th May 1986. from order of benior 
b.Judge, Kangra. D/. 8th November 


o-operative Sod.tie. AcM1912). S. 43- 

ei under, R. ^ 

, of .ociety A. B. 0. 

ged to have been borrowed by A from. 
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Society but in reality mieappropriated by B 
and 0 — Dispute held wai concerning bueineec 
of Society — Executing Court declining toexe* 
cute award-^RevUien could lie. 

A dispute between d, B and C who were all 
members of Society related to a transaction 
which took place between A and the Society. 
The books of the Society showed that certain 
money had been borrowed by A from the Society, 
but in reality it had been misappropriated by 
B and C, the secretary : 

Held : that the dispute was concerning the 
busioeas of the Society between three of its 
members and revision could lie from an order 
of the executing Court refusing to exeente an 
award on the dispute as It failed to exercise 
jarisdiction vested in it by law. [P 787 0 2] 

Jhanda Singh — for Petitioner. 

L, if, Datta~{oT Opposite Parties. 

Order.— The appellant Kali Das and 
the respondents, Prabh Dayal and bis son 
Saran Das were members of a Co-opera- 
tive Society in the Kangra District. Saran 
Das was the Secretary of the Society. 
The books of the Society showed that 
certain sums bad been borrowed by Kali 
Das which were still outstanding against 
him. Kali Das denied having received 
these sums and alleged that they bad been 
misappropriated by the Secretary, Saran 
Das. and his father Prabh Dayal. Saran 
Das and Prabh Dayal denied these allega- 
tions and asserted that Kali Das had in 
fact, taken the amount shown against him 
in^ the books. A dispute having thns 
arisen between Kali Das and Saran Das 
and Prabh Dayal, who all were membere 
of the Society, Kali Das referred the mat- 
ter to the Registrar under Cl. (a) of B 18 
of the Buies framed by the Local Govern- 
ment ander S. 43, Co-operative Societies 
Act. The Kegisbrar, acting under the 
provisions of 01. (b) appointed an arbitra- 
tor who after enquiry gave his award in 
favour of Kali Das. holding that both 
Saran Das and Prabh Dayal were liable 
to pay the amount with interest, to Kali 

“0 appeal was 
®« 2 ‘ 8 tr 8 r under 01. (i) of 
K. lb within the time specified therein. 

Qj therefore became final under 

Kah Das then took proceedings under 
pi. (k) of the aforesaid Rule to execute 
tbe award as a decree in the Court of the 

Xhe Subordinate Judge dismissed the ap. 
plication for exeontion holding that the 

enforceable as a decree as 
the dispute was not one concerning the 
basmesB of the Society" and consequently, 
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the reference to arbitration was ultra 
vires. The plaintiff appealed to tbe Senior 
Subordinate Jndge, Dbaramsala. He held 
that the dispute between Kali Das and 
Saran Das who was the Secretary of the 
Society was one “concerning the business 
of the Society” and. therefore, the award 
could be executed as a decree against 
him; but that as between the plaintiff 
and Prabh Dayal, the dispute was not one 
concerning the business of the Society” 
and, therefore, as against him the award 
was a nullity and could nob be executed 
as a decree by the civil Court. Kali Das 
has preferred a second appeal to this 
Court. No second appeal, however, lies 
as the value of tbe subject matter is below 
Rs. 500. His counsel admitted before me 
that this was so and prayed that the 
memorandum of appeal be treated as a 
petition for revision and the order of 
the Senior Subordinate Judge refusing to 
execute the award against Prabh Dayal 
set aside as tbe learned Judge bad failed 
to exercise jorisdiotion vested in him 
by law. 

After hearing counsel for the respon- 
dents I am satisfied that this contention 
18 well-founded and must succeed. As 
already stated, both Kali Das and Prabh 
Dayal were members of the Society and 
the dispute related to a transaction which 
18 alleged to have taken place between 
Kali Das and the Society; the books of 
the Society showed that the money had 
been borrowed by KaU Das from the 
Society, bat in reality it had been mis. 
appropriated by Prabh Dayal and his son 
Saran Das. This was clearly a dispute 
concerning the business” of a Co-opera- 
tive Society between three of its mem- 
bers and therefore under Cl. (a) of R. 18 

any party to this dispnte was competent 

Cl 7hr Registrar, who, under 

01. (b) of that Rule had the power to 
nominate an arbitrator to settle it. The 
award given by the arbitrator, not having 
been appealed gainst in the manner laid 
down by the Rules, had become final, and 
was, at the instance of one of the parties 
by the civil Conrt against the 
members wbo had been held liable by the 
arbitrator. The lower Courts have, there- 
fore, failed to exercise jurisdiction vested 
m them by law in declining to execute 
the award against Prabh Dayal. I accept 

tw, modifioa. 

^ ® Subordinate 

Judge, direct that the award be ezeoated 
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against both respondents, Saran Das and 
Prabh Dayal. The petitioner will have 
his costs from Prabh Dayal respondent in 
this Court and his costs in the Courts 
below from Prabh Dayal and Saran Das, 
D.S./b.k. Petition accepted. 


house in suit to Budha Khan. He fur- 
ther alleged that he had been in posBes- 
sion of the house throughout by right of 
inheritance and had been dispossessed by 
the defendants about two or three years 
ago. 


A. I. B. 1936 Lahore 788 
Agha Haidar, J. 

Mt. Mulkh Bano and others — Defen. 
dants — Appellants. 

V. 

Mohammad Banaras Khan — Plaintiff 
— Respondent. 

Second Appeal No. 14 of 1936, Decided 
on l7th April 1936, from decree of Dist. 
Judge, Attock, D/. 16tb October 1935. 

(al Evidence Act (1872), St. 65 and 90— 
Certified copy not 30 years old — Presump- 
tion under S. 90 cannot be drawn. 

Where the certified copy of the document Is 
not 30 years old, presumption under S. 90 can- 
not be raised in respect of it; 1929 P C 115, Ref- 
on. (P 789 0 1) 

(b) Practice — Second appeal — Lower Court 
deciding question of title on inadmissible 
evidence and other evidence— Case can be 
remanded for fresh finding on other evidence 
or High Court can itself arrive at finding. 

Where the lower Court has decided a ques- 
tion of title, which is one of fact on inadmis- 
sible evidence and other evidence, there are two 
courses which are open to the High Court in 
second appeal. It can remand the ease to the 
lower appellate Court directing it to record a 
fresh finding after eliminatiog and confining it- 
self to the other evidence in the case; or it may 
proceed under S. 103, Civil P. C. and arrive at 
its own finding on a perusal of the relevant and 
admissible evidence. CP 789 0 3] 

Nand Lai — for Appellants. 

Barkat Alt and Mohammad Amin 
(Sheikh) — for Respondent. 

Jadgment. — This is a defendants' ap- 
peal arising out of a suit for possession of 
a bouse, detailed in the plaint, by eject- 
ment of the defendants. The trial Court 
dismissed the plaintiff's suit but on ap- 
peal the District Judge set aside the 
order of the original Court and decreed 
tbe plaintiff's claim. The defendants have 
come up to this Court in second appeal 
and Dr. Nand Lai, counsel for the appel- 
lants, has argued the appeal at an inordi- 
nate length and beyond all proportion to 
tbe points involved in it. The facts of the 
case are simple. The plaintiff came into 
Court on the allegation that, under a 
registered sale-deed, dated 7tb April 
1894, the ancestors of tbe defendants, 
who were brothers of Budba Khan, the 
grandfather of tbe plaintiff, had sold the 


Tbe defendants pleaded that the houae 
in suit was not sold by the ancestors of 
tbe defendants, that tbe plaintiff bad 
never been in possession of the house 
within 12 years prior to the institution 
of tbe present suit and that defendants 
had been in adverse possession of the 
house for a period of more than 12 years. 
There were other points which were 
raised on tbe pleadings and on which is- 
sues were framed, but they do not seem 
to have been argued either before tbe 
lower appellate Court, or in this Court, 
and therefore they need not detain us. Tbe 
plaintiff relied upon a certified copy of 
tbe sale-deed dated 7th April 1894 under 
which, according to tbe plaintiff, the 
ancestors of the defendants bad sold the 


bouse in suit together with other pro- 
perty in favour of Budba Khan through 
whom tbe plaintiff claimed title. The 
lower appellate Court was satisfied that 
the original document bad been lost and 
therefore the plaintiff could produce 
secondary evidence, which, in tbe present 
case, was the certified copy of the sale- 
deed. Tbe defendants raised the objec- 
tion that as this copy was not more than 
30 years old no such presumption could 
be raised about it, as was laid down in 


S. 90, Evidence Act. Reliance is placed 
upon the observations of their Lordships 
of the Privy Council to be found at 
pp. 502 and 504 of 57 All 494 (1). In that 
case a copy of a certain will was pro- 
duced and the Court was asked on the 
strength of that copy to presume the 
genuineness of the original. A number of 
decisions were cited before their Lo^- 
ships, e. g., 5 Cal 886 (2). 41 All 592 (3), 
22 All 294 (4), and it was argued that tlie 
copy can be admitted in evidence to prove 
tbe contents of tbe original. Their Lord- 
ships however observed that the decisions 

1. Basant Singh v. Brlj Baj Saran Sln^- 1986 

P C 182=186 I 0 864=62 I A 180-57 All 

2. KhltUr*%nuDder Mookerjee v Khetter Paul. 

(1880) 6 Cal 886=6 0 L R l^^- . 

8. Dwarka Singh v. mo-JV A L J 

All 232=81 I 0 276=41 All 692—17 A Jj 

4. llhri Pra,.d Singh V. Ml 
(1900) 32 All 294=1900 A W N 82. 
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cited did not contain a sound exposition 
of law. The remarks of their Lordships 
on account ot their great importance are 
quoted verbatim below; 

The section (i. e., S. 90, Evidence Act) clearly 
requires the production to the Court of tbepar> 
ticular document, in regard to nbich the Court 
may make the statutory presumption. If the 
document produced ts a copy, admitted under 
S. 65 as a secondary evidence, and it )$ pro* 
duced from proper custody and is over 90 years 
old. then the signatures authenticating tho 
copy may be presumed to be genuine, as was 
done in 52 Mad 463 (5). 


These observations of the highest tiu 
bnnal are entitled to great weight and 
must be loyally followed by all Courts in 
India. The copy in the present caae.ad* 
mittedly is not 30 years old and therefore 
the presumption under S. 90, Evidence 
Act cannot be raised in respect of it. 
Their Lordships however in the case 
noted above were satisfied from other 
evidence on the record as regards the 
terms of the will on which reliance had 
been placed by the party who bad pro. 
duced the copy of the said will. Mr. Bar- 
kat Ali, the learned counsel for the res. 
pendent, realizing the diflaculty created 
in his way by the Privy Council judg- 
ment noted above, invited the attention 
of the Court to the provisions of S. 65 
Evidence Act, where it is laid down that 
a certified copy of the document mentioned 
m 01. (0 was admissible. He has further 
referred to S. 68, Evidence Act and 
argued that, in the absence of any speoi- 
fio denial by the executant or his succes- 
sors, the defendants, in the present case, 
It was not neoeaeary to prove the exeou. 
tioQ of the will by producing one or more 

Mad 881 (6) where a Division Benoh had 
laid down that the proviso, which baa 
added by the Amending Aot 31 of 
1926, was retrospeotivo. Tho point is not 
free from difficulty and I do not propose 
to go into lb in detail. It wae argued on 
behalf of the appellants that tho copy of 
the sale-deed dated 7th April 1894 was 
not properly tendered” in evidence. Tho 
document was however filed in Court 
along with the plaint and the plaintiff in 
hiB statement before the Court had men- 
tmned it. I do not think that, in second 


6. Seeth.yya V. Subramanya Somayajulo, H 

«?(P oT ^ ^ ^ ^ 

A. T. Muthnlcamaraawa 
S^L J Mad 881s=191 I 0 866= 


appeal I would have rejected this doea« 
menb and eliminated it from the recordon 
the ground of defective procedure alone. 
The point however does not arise. 

The lower appellate Court has held 
that the evidence consisting of the sale- 
deed conpled with other oral evidence 
produced by the plaintiff clearly shows 
that the plaintiff was the owner of the 
property in dispute; in other words it has 
held that the plaintiff had succeeded in 
proving his title. Now, the question of 
title is clearly one ot fact and if in arriv- 
ing at this finding of fact the Court has 
erroneously relied upon a copy in proof of 
the contents of the original, but in res- 
peot of which the presumption allowed 
under S. 90, Evidence Act cannot be 
made, there are two courses which are 
open to this Court in second appeal. It 
can remand the case to the lower appel- 
late Court directing it to record a fresh 
finding after eliminating the copy from 
consideration and confining itself to the 
other evidence in the case; or it may pro- 
ceed under S. 103, Civil P. C., and arrive 
at its own finding on a perusal of the rele- 
vant and admissible evidence. Having 
regard to the time which has already 
been spent in this Court in hearing this 
appeal. I have decided to adopt the lat- 
ter course, instead of prolonging the liti. 
gabion by remanding the case. 

I have gone through the evidence on 
the record and I am fully satisfied that 
the plaintiff has been able to prove that 
his grandfather Budba Khan bad title to 
the house in dispute and that the plain- 
tiff and his ancestors have been eserois- 
ing thronghoub acts of ownership and put- 
ting their own tenants in it. The adverse 
possession pleaded by the defendants has 
not been proved. The result therefore is 
that the plaintiff baa suooeeded in prov- 
ing his title and the further fact that he 
has been in possession of the house within 
12 years prior to the institution of the 
present suit. The plaintiff’s suit was 
therefore rightly decreed by the lower 
appellate Court. I therefore affirm the 
decree of the lower appellate Court and 
dismiss this appeal with costs. 

v.b,b7r.k. Appeal dimmed. 
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A. I. K. 1936 Lahore 790 
Addison and Abddl Eashid, JJ. 

Mutual Bank of India, Lid. and others 
— Defendants— Appellants. 

V. 

Sohan Singh and others — Plaintiffs and 
others — Defendants — Respondents. 

First Appeal No. 2298 of 1934, Decid- 
ed on 16th January 1936, from decree of 
Sub. Judge, First Class, Rawalpindi, D/- 
28th August 1934. 

(a) Company— Allotment of aliare* — AppH 
cationa for, forwarded aa encloaurea to letter 
containing conditiona to be fulfilled by 
Chairman before aharea were deemed to be 
purchaaed— Allotment made without fulfill- 
ing conditiona held to be invalid. 

Applications for the allotment of shares of 
a Bank were signed and forwarded to the Chair- 
man as enclosures to a letter stating that the 
purchase of the shares was conditional upon 
the acceptance of certain conditione bf the 
Chairman. The Chairman proceeded to allot 
shares without fulfilling tbs conditions : 

Held : that the applications for allotment 
and their acceptance without fulfilling the con- 
ditions did not constitute a valid contract and 
allotment was invalid. [P 791 C 1, 2] 

(b) Companies Act (1913), S. 101, sub-s.(3) 
— Any allotment made without payment of 
at least 5 per cent of the nominal value of 
shares is invalid. 

Sub-s. 8 is applicable to all allotment of 
shares whether at the time of floating of the 
company oi at any subsequent period and any 
allotment made without payment of at least 
6 per cent of the nominal value of shares is In- 
valid. [P791C2) 

S. J. Eustomji and M. C. Shukla— 
for Appellants. 

Mehr Chand Mahajan — for Eespon- 
dents. 

Jadgment. — This appeal has arisen out 
of an action broogbt by the plaintiffs for 
a declaration to the effect that they were 
not the share.holders and directors of 
the Mutual Bank of India, Limited, de. 
fendant 1. The allegations of the plain, 
tiffs were that in the month of March 
1931, Lala Narinjan Das, defendant 2, 
Chairman of the Mutual Bank of India, 
Limited, and Lala Sain Das, Secretary of 
the Bank, approached Malik Mukbbain 
Singh, Barrister.at-law, plaintiff 3, and 
asked him to persuade some inffuential 
and rich men of Rawalpindi to become 
Directors of the Bank and take over its 
management. During the course of the 
negotiations it was represented to the 
plaintiffs that the Bank bad suffered some 
losses but that these losses will be made 
good by the Chairman and defendants 3 


to 9, that a sum of Es. 6,000 had been 
deposited in the Bank by the directors, 
and that investments to the extent of 
Es. 35,000 had been made by the Bank. 
As a result of these misrepresentations, 
each of the plaintiffs and Bhagat Jaswant 
Singh, defendant 10, agreed to buy 100 
shares of the Bank of the value ofRs. 100 
each and also to become its Director, 
provided certain conditions which were 
embodied in a letter, dated 14tb April 
1931, written by plaintiff 3 to the Chair- 
man of the Bank were fulfilled. 

The plaintiffs prayed that as they bad 
been induced by misrepresentations to 
sign the applications for the allotment of 
shares and to consent to become Directors 
and as the conditions embodied in the 
letter referred to above had not been 
fulfilled, the action of defendants 2 to 9 
allotting shares to the plaintiffs and in 
announcing that they bad been appointed 
as Directors was irregular and ultra vires 
and that they were entitled to a decree 
that they were not share.holders and 
Directors of the Mutual Bank. Defen- 
dants 2 to 4 and 7 to 9 pleaded that they 
had not indnoed the plaintiffs to purchase 
shares by means of any misrepresenta- 
tion, that the plaintiffs’ offer to purchase 
shares was unconditional and that the 
terms embodied in the letter dated 14tb 
April 1931, were to be fulfilled after tbe 
plaintiffs bad become sbare-bolders and 
Directors of Mutual Bank. It was admit- 


ted by tbe defendants that tbe plaintiffs 
did not pay any money along with their 
applications for allotment of shares, but 
it was pleaded that according to an agree- 
ment between the parties this money was 
to be paid by the plaintiffs when the 
head office of the Bank was shifted to 
Rawalpindi. On these allegations, the 
defendants maintained that the names of 
the plaintiffs were duly entered in the 
register of the share-holders of the 
and that they must therefore be regarded 

as its share-holders and Directors. It 
was also pleaded on behalf of the defen- 
dants that a suit for mere declaration 
that the plaintiffs are not share.holders 
or Directors of the Bank was not mam- 

tainable. , ,, , . . 

The trial Court decreed the plaintiffs 
claim, and as the Bank bad gone into 
voluntary liquidation while the ^it 
pending in the trial Court, the ^0100^7 
Liquidator and Lala Narmjan Das. Obair- 
man of the Bank, have preferred an ap- 
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peal to this Coait. It was contended by 
Mr. Bustomji on behalf of the appellants 
that each of the plaintiffs bad signed an 
application for allotment of shares on 7th 
April 1931, that these applications had 
been forwarded to the Bank on 14th April 
that 100 shares had been allotted to each 
of the plaintiffs by the Directors in their 
meeting on 16th April 1931, and that the 
plaintiffs most therefore be regarded as 
the share, holders of the Bank since 16tb 
April. It was contended that the appli- 
cations for allotment and their acceptance 
by the Directors constituted a valid con- 
tract between the parties, and that the 
terms embodied in the letter dated 14th 
April could not in any way invalidate this 
contract. It was maintained that the 
terms mentioned in the letter referred to 
above were not to be fulfilled before the 
allotment of shares but that these terms 
could be carried out by the Chairman 
and the Secretary of the Bank after the 
allotment. In any case, according to the 
learned counsel these terms were not in 
the nature of conditions precedent to the 
allotment of the shares. It appears that 
the application forma were not forwarded 
to the Chairman of the Bank on 7bh April. 
They were forwarded as enoloanres to the 
letter dated 14th April. In this letter 
Mr, Makbbam Singb made it perfeotly 
clear that be and the other plaintiffs were 
prepared to boy shares and become 
Directors of the Bank only if the condl. 
tions mentioned in the letter were ao. 
cepted by the Chairman and the Directors 
of the Bank, and if the information con. 

by Lala Sain Das was 
correct. The conditions mentioned in this 
letter were as follows : 

(l) The Chairman was to give a per. 
sonal guarantee on a stamped paper in 
respect of the Bank’s investments. (2) The 
Chairman was to be personally responsi. 
Die, m the stated mannerin the letter, for 
making good the loss of Ks. 14,000 suffered 
by the Bank np to April 1931. (3) Rupees 
8,000 were to be paid straight off by the 
Chairman on account of an additional 
payment of Rs. 80 per share by the Direc. 
tors (4) The fixed deposit of the Directors 
in the Bank was to be Rs. 6,000 and that 
was not to be withdrawn. (6) 300 more 

Chairman 

out of the shares that had been forfeited. 

^ Chairman dated 18th 
April shows that praolioally none of the 
[conditions imposed by the letter dated 


14th April had been fulfilled by the Chair, 
man and the Directors up to 16th April 
1931, when they proceeded to allot shares 
to the plaintiffs and defendant 10 and to 
appoint them as Directors. It is there, 
fore clear that the applioation of the 
plaintiffs could not be taken into consi- 
deration by the Directors on 16bh April 
nor conld any valid allotment of shares 
be made on that day. It is common 
ground between the parties that no money 
was forwarded by any of the plaintiffs 
with their applications for allotment of 
shares. The applications no doubt state 
that the sum of Rs. 1,000 being a deposit 
of Rs. 10 per share in respect of 100 
shares bad been paid bub this is admit, 
tedly incorrect. S. lOl, Companies Act, 
lays down the procedure to be followed at 
the time of the allotment of shares. 
Snb-s. (3) is to the effect that the amount 
payable on applioation on each share shall 
not be less than 6 per cent, of the nomi- 
nal amount of the share. It was held by 
the lower Court that S. 101 does not 
Apply to any allotment of shares subse. 
quent to the allotment of shares at the 
time of the formation of the company. 
This is an erroneous view of the law. 
Sob-s. (6)» S. 101 19 io th6 folio wiDg torms : 

This seoHoo, except sub*8. (3) thereof, shall 
not apply to any allotment of shares, subsequ- 
ent to the Srst allotment of shares oflered to 
the public for sobscrlptioo. 

It is obvious therefore that sub-s. (3) 
IS applicable to all allotments of shares 
whether at the time of the flouting of the 
company or any subsequent period. Any 
allotment which is made without pay. 
ment of at least 5 per cent, of the nominal 
value of the shares by the applicant U 
therefore invalid. The objection with 
respeot to the maintainability of the suit 
m a declaratory form is also without any 
aubstanoe. In the present case, no money 
was paid by the plaintiffs and a prayer to 
the effect that the register of the com- 
pany may be rectified by the removal of 
the plaintiffs names from the list of 
share-holders would merely be a prayer 
for a nominal relief. In the peotUiar 
oiroumatances of this case therefore the 
plaintiffs have substantially asked for all 
^e reliefs to which they were entitled, 
her the reasons given above, we dismiss 
this appeal, The appellants will pay the 
costs of the plaintiffs-respondents. 

D.S./R.K. Appeal dismissed. 
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Addison and Abdol Rashid, JJ. 

Mohammad Zaman Khan — Appellant. 

T. 

Malik Umar Ilayat Khan — Eespon- 
dent. 

Letters Patent Appeal No. 129 of 1935, 
Decided on 16tb January 1936, against 
judgment of Agha Haidar, J., D/- 8th 
April 1935, reported in 1935 Lah 865. 

^ Easement — Dispute about insufficiency 
of light — Light acquired by grant or pres- 
criplton can be taken into account ~ Other 
sources of light excluding sources In dispute 
should be taken into consideration : 159 I C 
702—1935 Lah 865. Reversed 

Id cases ol dispute about iDterference of 
light, light acquired by grant or prescription, 
aud Dot light which has DOt jet been acquired 
by prescription but was only io process of being 
so acquired cao be taken into account. Light 
comiDg in sufficient amount from sources other 
than those in dispute should be taken into ac* 
count : 159 1 C 702=1935 Lah 665, Reversed. | 
Colls V. Home and Colonial Stores Ltd.^ (1904) 
A C 179, £spl. ; 1914 P C 45 ; 8 P R 1909 ; 
1928 Lah 980 and 85 Cal 6SI, Ref. 

(P 793 C 1] 

M. C. Manchanda — /or Appellant. 

M. L. P«ri — for Respondent. 

Addison, J. — The plaintiff soed the de- 
fendant for the issue of a perpetual in- 
junction, directing the latter to remove 
the obstruction cansed by bis building to 
ventilators Nos. 1 and 2, opening into 
room A of the plaintiff's house, and to 
restrain the defendant from continning 
the building so as to obstruct ventilators 
Nos. 3 and 4 in room B and half of venti. 
lator No. 5 in room C. The trial Court 
found that the wall in which these venti- 
lators were situated was a party wall, and 
dismissed the soit on the ground that a 
joint owner of a party wall could not ac- 
quire an easement against the other joint 
owner. A single Judge of this Court 
however took the opposite view and held 
that such an easement could be and had 
been acquired with respect to the venti- 
lators, and the suit was returned for deci- 
sion on the merits. The trial Conrt and 
the first appellate Conrt held that there 
would be practically no diminntion of 
light in room C. With respect to room A 
it was found that after the closure of 
ventilators Nos. 1 and 2, there was ample 
light for ordinary purposes. With res- 
pect to the central room B, in which are 
situated the ventilators Nos. 3 and 4, it 
was found that the room had become 
darker than the others bat that the light 


would still be sufficient. The conclusion 
of the trial Court and the first appellate 
Court therefore was that if other sources 
of light and air at present used by the 
plaintiff and available to him were taken 
into consideration, no actionable nuisance 
resulted by closing the ventilators in dis- 
pute. 


Before these Courts it was urged that 
the light available and being used from 
other sources could not be taken into 
consideration. This contention was re- 
pelled and the claim of the plaintiff for 
the issue of an injunction was dismissed 
but he was allowed damages to the extent 
of Rs. 200. There was a second appeal 
by the plaintiff to this Court, which was 
heard by a single Judge. He came to the 
conclusion that the other sources of 
light, used by and available to the plain- 
tiff, could not betaken into consideration. 
He therefore accepted the appeal and 
decreed the plaintiff’s suit. Against this 
decision the defendant has preferred this 
Letters Patent appeal. The facts are not 
in dispute and, indeed, the findings of 
fact arrived at by the trial Court and the 
first appellate Court must be accepted. 
They are as already stated. It might be 
added that the first appellate Court also 
held that if the plaintiff closed all other 
sonreea of light at present used by him, 
the rooms would not be inhabitable or, at 
any rate, their comfort would be materi- 
ally reduced. The light, still left to the 
plaintiff and need by him comes from a 
road and from a large open court-yard of 
his own : It was held in (l904) A 0 
179 (1). that 

To oonstituto an actionablo obstruction of ao' 
cient lights it is not enough that the light is 
lass than before. There must be a substantiftl 
privation of light, enough to render the occu- 
pation of the boase uncomfortable according to 
the ordinary notions of mankind and, in the 
case of business premises, to prevent the plain- 
tiff from carrying on his business as beDencialiy 
as before. 


was said in the course of that deci- 
by Lord Lindley that in applying the 
it was impossible to avoid considet- 
jow much light was left and where it 
) from ; but that the question to be 
led was not how mnob light was lett 
whether the plaintiff had been de- 
id of 80 moch as to constitnte an 
nablo nuisance. I n the present c^> 


[Is V Home and Oolonlal Stows, (1904> 
0 179=58 LJ Ob 484=90 h T 686=68 W 

30=30 TLB 476. 
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ib has been held that sufficient light is 
left, even if the ventilators in the party 
wall are closed. In the coarse of the 
same judgment Lord Lindley again re- 
marked that as regards light from other 
quarters, such light could not be disre- 
garded ; for the light from other quarters, 
and the light the obstruction of which 
was complained of, might be so much in 
excess of what was protected by law as to 
render the interference complained of 
non-actionable. He apprehended how- 
ever that light to which a right had cot 
been acquired by grant or prescription, 
and of which the plaintiff might be de- 
prived at any time, ought not to betaken 
into account. 


It was this last sentence that the lear- 
ned counsel for the respondent relied 
upon. He contended that what was 
meant was that only such other light as 
bad been acquired by grant or prescrip- 
tion could be taken into account and not 
that light which came from the plaintiff’s 
private property. It seems to us however 
that this is not so. Lord Lindley made 
it clear that light acquired by grant or 
prescription, and not light which had not 
yet been acquired by prescription but 
was only in process of being so acquired, 
could be taken into account. He did nob 
say that light coming in sufficient amount 
from the plaintiff’s own premises could 
nob be taken into aocounb. Obviously, 
light which the plaintiff was only in pro- 
cess of acquiring by prescription, could 
nob be taken into account. That seems 
to have been his meaning. Their Lord- 
ships of the Privy Coanoil in 42 Cal 46(2) 
reiterated the principles laid down in 
(1904) A C 179 (1). In 8 P R 1909 (3). a 
Judge of this Court pointed out that in 
coneidering the sufficiency of the light, 
the locality and the light coming from 
other quarters should be considered. This 
was based on (1904) A C 179 (l). Simi. 
larly, in 1928 Lab 980 (4). it was said 
that other sources of light should be 
taken into consideration. The learned 
Judge of this Court relied upon 35 Cal 
661 (6). 


a. Paul T. Robson, 191i P 0 46=84 I 0 800 
48 Oal 46=41 1 A 180 (P 0). 

Rsmji Das, (1909) 8 P R 1909 

1 i 0 441« 

4. Bohaa Biagh v. Jagat Singh, 1928 Lah 9i 
=114 1 0 698. 

MlSia 0 wnMo 86 0 


That was however a case in which an 
iojuDction was not granted. Purther, the 
learned Judge who decided that case 
stated at p. 670 of the report that on the 
evidence which had been given before 
him, he was of opinion that, even baking 
into account this reffected light, there 
had been such a diminution of the light 
coming to the plaintiff's premises as to 
amount to a nuisance. Anything there- 
fore which be said on the question that it 
was no defence that the amount of the 
reflected light which now came to the 
plaintiff’s premises was sufficient for the 
ordinary user thereof, was in the nature 
of obiter dictum. On the authorities and 
on the findings of fact, we are of opinion 
that the trial Court properly dismissed 
the suit for the issue of an injunction. 
The obstruction complained of did nob 
amount to an actionable nuisanoe. We 
therefore accept this appeal, set aside the 
order of the single Judge of this Court 
and restore the decree of the District 
Judge on appeal. We make no order as 
to costs. 

B.D./r.E. Appeal allowed, 

A. I, R. 1936 Lahore 793 
Addison and Abdul Rashid, JJ. 

Atma Bam and another — Petitioners — 
Appellants. 

V. 

Harnam Singh and another — Objectors 
and ofAers— Petitioners— Respondents. 

First appeal No. 1500 of 1935, De- 
oided on 18th May 1936, from decree of 
Sikh Gurdwaras Tribunal, Lahore. 
D/. 27th May 1935. 

Civil P C. (1908), O. 41. R. 20-AppeIlate 
Court inforramg appellant about wrong por- 
■on being^ impleaded and giving time to 
implead right perion— Right person not im- 

** ..T. c »‘“e-No surHcient cause 
w.tbinS. S. Lim. Acl-0.41. R. 20 held not 
applicable. 

appellate Coort i&fotmed the appellant 
that a wrong respondeat had been impleaded 
8*ven 15 daye* time to implead the 
right person who was speolallj made a party 
in the trial Court to the knowledge of the an* 
I^llants. The appellant failed to bring the 
right person on record within the stated time : 

field : that it was neither a case for the an^ 

pUostioa ol 0 . 41. R.80.0ivllP.O..notwaa 
there a sucBoient cause within B. 6, Llm. Act 
and the appeal was time* barred* [P 794 Q ij 

D. D. Khanna — for Appellants. 

Harnam SinpA— for Respondents. 
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AddisoD, J. — A preliminary objection 
was taken that this appeal is barred by 
time. Of the two respondents one Har. 
nam Singh was impleaded in time, while 
the second was described as Santa Singh 
son of Gulab Singh, Jat, of Lobgarh. He 
was not however the second objector, bis 
name being Santa Singh son of Natha 
Singh of another village Kokhri Bhaini. 
wal, who was specially made respondent 
by the Sikh Gardwaras Tribunal and 
who contested the case before it. There 
was a special order of the Tribunal to 
this effect, which must have been within 
the knowledge of the appellant. It was 
contended however that the decree sheet 
of the Tribunal was in this respect mis- 
leading. This however is not an impor- 
tant matter in this case for counsel for 
the appellant was informed by the Begis- 
trar of this Court on 12th March 1936, 
that a wrong respondent had been im. 
pleaded and he was given 15 days to 
implead him. He did not implead him 
till the 6tb April instead of 27tb March. 
There is no excuse for the delay between 
27th March and 6tb April. The matter 
must have been known originally to the ap- 
pellant in view of the formal order of the 
Tribunal. It was brought to his notice 
and he was given a stated time to bring 
the right person on the record. This is 
certainly not a case for the application of 
0. 41, B. 20, Civil P. C.. and we are also 
of opinion that in the circumstances 
stated it is impossible for ns to hold that 
there was sufficient cause within the 
meaning of S. 5, Lim. Act. We therefore 
dismiss the appeal as time-barred with 
costs. 

r.w./r.k. Appeal dismissed. 

A. I. R. 4936 Lahore 791 

Jai Lal, J. 


1936 

(b) Arbitration - Award - Arbitrator not 
having power to make portion of award— It 
u invalid and can be eitpunged. 

Where the arbitrator has no power to make a 
portion of the award, that portion mast be ex- 
eluded and held to be invalid. It mast there- 
fore be expunged from the award. [P 795 0 l] 

(c) Civil P. C. (1908), Sch. 2, Para. 20, 21 

Application to file award without inter- 
vention of Court— Invalid portion separable 
from valid portion— Valid part can be filed. 

Where an application to file an award made 
without the intervention of Court is filed and 
the Invalid portion in the award U separable 
from the valid portion,' the Court can direct the 
filing of the valid part: 1914 P C 105 and 1933 
All 69. Bel. on; 1935 Lah 80, Disfiny. 

(P 795 0 2] 

Dev Raj Sawhney—{oe Petitioner. 

Jai Gopal Sethi — for Opposite Party. 

Order — The petitioner Mt. Batten 
Eaur bad a dispute with the respondent 
Sobba Bam her fatber.in-Iaw about her 
maintenance. The dispute was referred 
to arbitration and the arbitrator made an 
award fixing her maintenance at Bs. 22 
per month to be paid by Sobba Bam and 
after his death by his widow. He also 
provided in the award that if Sobba Ram 
made default in the payment of the main, 
tenance Mt. Rattan Kaur would be en- 
titled to enforce the payment tbereoffrom 
the rent of a certain shop specified by 
him but it was provided that she would 
not be entitled to any interest in the shop 
itself. It was, however, added in the 
award that Sobba Bam would not be en- 
titled to alienate the shop. The learned 
District Judge on appeal has held that the 
proviso relating to the enforcement of the 
maintenance against the rent of the shop 
and the restriction on the power of Sobba 
Bam to deal with the shop is invalid be- 
cause it relates to a matter which was not 
referred to arbitration. No question 
has been raised before me that this con- 
clusion of the learned District Judge is 


Mt. Ratan Kaur — Plaintiff — Peti- 
tioner. 


V. 

Sobha Ram — Defendant — Opposite 
Party. 

Civil Bevn. No. 62 of 1936, Decided on 
27th March 1936, from decree of Dist- 
Judge, Amritsar, D/- 21st October 1935. 

(a) Arbitration— Award directing one party 
to pay certain lum to another periodically 
does not require registration. 

An award which merely directs one of the 
parties to pay a certain sum of money to the 
other periodically, does not require registration 
and therefore must be treated as a valid award 
to that extent. [P 796 C 1] 


nob correct. 

The respondent’s counsel has farther 
contended that the award of the arbitra- 
tor that the maintenance shall also be 
payable by the widow of Sobba Bam after 
bis death must be treated similarly to be 
invalid. Sobha Eam alone was a party to 
the arbitration and the dispute referred to 
the arbitrator was merely between oobha 
Eam and Mt. Batten Kaur. The arbitrator 
was nob. therefore, competent to make 
any award as to the liability of Sobha 
Barn's heirs after bis death. This portion 
of the award must also be held to be m- 
valid. The only valid and enforceable 
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award, therefore, is that Sobba Ram shall 
cootinae to pay Rs. 22 per month to Mt. 
Rattan Eanr. The award was signed by 
both the parties in token of their accept* 
ance of the same and it seems that Sobba 
Ram bad made no default for three 
months in paying the maintenance to Mt, 
Rattan Kaur as determined by the award. 
An application was subsequently made by 
Mb. Rattan Kaur under para. 20, Sob. 2, 
Civil P. C., for an order that tbe award 
be filed in Court. An objection was raised 
to the filing of tbe award on the ground 
that it required registration and this 
objection baa been allowed by the learned 
District Judge on appeal, and this is the 
only matter which has been agitated be- 
fore me. Having held that tbe portion of 
tbe award which had any reference to tbe 
shop or its tent was invalid as being a 
matter which was not referred to arbitra- 
tion the Court should have excluded that 
part of the award from the rest. The rest 
of the award relates merely to the liabi. 
lity of Sobba Ram to pay Rs. 22 per 
month to Mt. Rattan Eaur. An award 
which merely directs one of tbe parties to 
pay a certain sum of money to the other 
periodically, does not require registration 
and therefore must be treated aa a valid 
award to that extent. The enforceable 
Iportion of the award in the present case 
does not require registration. It is, how- 
ever contended on behalf of the respon. 
dent that for the purpose of deciding 
whether the award requited registration 
or not, tbe award as it stands withont 
excluding the invalid portion thereof must 
be looked to. 

With this contention I am unable to 
agree. Owing to a legal objection to the 
power of the arbitrator to make a portion 
of the award, that portion must be exolu- 
ded and held to be invalid. It must 
therefore, be expunged from the award 
and the only enforceable portion of the 
award is that which does nob reqnire re- 
gistration. It is also contended on behalf 
of the respondent that on an application 
under para. 20. Soh. 2, Civil P. C. to file 
an award which had been made on a refe- 
rence made without the intervention of 
the Court, it is not competent for the 
Court to file or to direct that a part of the 
award be filed in Court. This contention 
1 would have upheld having regard to the 
'Wording of para. 21. which provides that 
^nere an award is not open to any objeo- 
•ion such as is mentioned in para. 14 or 16 


the Court shall order tbe award to be 
filed and shall proceed to pronounce judg- 
ment according to tbe award. Tbe first 
ground mentioned in para. 14 provides 
that: 


The Ooart may remit tbe award or any 
matter referred to arbitration to re'consideration 
of the same arbitrator or umpire, upon such 
terms as it thinks fit, where tbe award has left 
undetermined any of the matters referred to 
arbitration or where it detenninas any matter 
not referred to arbitration, unless such matter 
can be separated without affecting the deter- 
minatioD of the matters referred. 


36 All 336 (l), a judgment of their 
Lordships of the Privy Council is an 
authority in support of tbe petitioner’s 
contention that in such cases the Court 
should separate tbe invalid part of the 
award from the valid part and direct that 
the valid portion be filed in Court. The 
same appears from a judgment of Allaha- 
bad High Court in 143 I 0 423 (2), It is 
therefore, permissible to separate the in 
valid portion of the award from the valid 
portion in a case like tbe present where 
they are separable and there is nothing in 
paras. 20 and 21, Soh. 2, Civil P. C. which 
militates against this procedure. The 
award, therefore, which is to be enforced 
by tbe Court, and which is the only valid 
award in this case, does not require re- 
gistration and is therefore admissible. 
This is the only ground on which the 
learned District Judge has reversed the 
order of tbe trial Judge and has refused 
the application to file the award. 1935 
Lab SO (3) cited by tbe learned counsel 
for the respondent does not, in my opi- 
nion, apply to the facts of the present 
ease. In that case it was held that in 
order to make an unregistered document 
adrnisaible which, as it existed, required 
registration, a party is not competent to 
ignore or to exclude the portion which 
made tbe document compulsorily regis- 
trable. That case, however, related to a 
document which was valid as a whole. 
Wo oro ooQoorDod with adooucootit which 
is partly valid and partly invalid and 
it 18 the invalid portion thereof which 
makes the doonment compulsorily 
registrable and that portion cannot be 
enforced by a Court and according to 
tbe deoiaion of the Court must be held 


* > 


P 0 106=88 I 0 $88=86 All 83$: 


190 (P 0). 

9. Baohohan Lai v. iiTaroUam DuM, ] 

A A L J 1090. 

». Ladha Mai v. Satdarl Eal, 1936 Lab 
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not to be a part of tbe award. This fact 
in my opinion makes 36 All 336 (l) appli. 
cable to tbe present case. I, therefore, 
accept this petition, set aside tbe order of 
the learned District Judge of Amritsar 
and restore that of the trial Judge but 
after excluding tbe portion of the award 
which made the widow of Sobha Ram 
responsible for tbe maintenance of Mt. 
Rattan Kaur. Tbe respondent shall pay 
the costs of the petitioner throughout. 

R.W./r.k. Petition accepted. 


A. I. R. 1936 Lahore 796 

Agha Haidar, J. 

Mohammad Bafi — Plaintiff — Peti- 
tioner. 

V. 

Qazi Mazhar Hussain — Defendant — 
Opposite Party. 

Civil Revn. No. 811 of 1935, Decided on 
7th February 1936, from decree of Small 
Cause Court Judge, Delhi, D/- 5th August 
1935. 

Negotiable ln*trument( Act (1881), S. 93 — 
Cheque dishonoured— Failure by assignee of 
cheque to give notice of dishonour to en- 
dorser— Endorser is discharged frooo liability. 

Oo a cheque being disbonoared, it is incum- 
bent on tbe assignee of the cheque, under S. 93, 
to serve tbe endorser with notice of dishonour. 
If he fails to do so, the endorser is discharged 
from tbe liability and the assignee cannot 
maintain an action for the amount for which 
the cheque is issued. Nor can the assignee sue 
on tbe original consideration : 37 ilad 640; 25 
Mad 580 and 1929 Lah 577, Bel. on. [P 796 C 2] 

Shamair Chand^iOT Petitioner. 

Mohammad Monir — for Opposite Party. 

Order. — This is an application in re- 
vision against tbe order of tbe Small 
Cause Court Judge of Delhi dismissing the 
plaintiff's suit. The plaintiff brought 
a suit for tbe recovery of a sum of 
Rs. 103-12.0 plus Rs. 7 as interest plus 
Re. 0-5-3 cost of notice, total Rs. 111-1-3. 
Tbe case for the plaintiff was that there 
were dealings between the parties and 
that as a result of those dealings a sum 
of Rs. 29B.3-0 was tbe outstanding bal- 
ance against tbe defendant. The defen- 
dant raised various pleas and the Court 
was of opinion that tbe plaintiff bad failed 
to prove that he bad sold goods worth 
Rs. 298.3.0. In the end however the defen. 
dant admitted that a sum of Rs. 290-15.6 
was due by him to tbe plaintiff which he 
had paid. Tbe plaintiff's case therefore 
is that out of this amount the payment of 
a sum of Rs. 100 was sought to be made 
by means of a cheque which was given by 


the defendant to the plaintiff and that 
since that cheque has been dishonoured 
he was entitled to recover the amount of 
Rs. 100 plus interest and costs of notices. 
The trial Judge has held that no notice 
of dishonour was served upon the defen- 
dant by the plaintiff and therefore the 
defendant, endorser, was discharged from 
all liability. He accordingly dismissed 
the plaintiff’s suit. 


In revision it wasargued by Mr. Shamair 
Cband, counsel for the petitioner, that 
the plaint does not indicate that tbe suit 
was one for the recovery of the amount 
due under a cheque which had been dis- 
honoured hut that the plaintiff merely 
asked for a sum of Rs. 100 as regards 
which consideration had failed by reason 
of the cheque not being cashed by 
tbe Bank upon which it was drawn. 
Mr. Mohammad Monir, counsel for the 
opposite party, on the other band, has 
argued with considerable force that under 
tbe provisions of S. 93, Negotiable Instm* 
meats Act, it was incumbent npon tbe 
plaintiff to serve tbe defendant with 
notice of dishonour and that in the 
absence of such notice be could not main* 
tain the present action. He further 
pleaded that in the circumstanoes tbe 
plaintiff could not sue even on tbe original 
consideration. He relied upon 27 Mad 
540 (l) and 25 Mad 580 (2) and also upon 
1929 Lah 577 (3). The legal position no 
donbt is correctly stated by Mr. Moha- 
mad Monir. The fact however remains 
that tbe snit was really brought for a 
sum of Rs. 100 which remained outstand- 
ing, after the payments bad been made 
by tbe defendant. Tbe defendant, al- 
though he raised the legal pleas which 
were open to him in his written state- 
ment, yet he admitted that as tbe plain- 
tiff had neither given notice to him that 
the cheque bad been dishonoured nor did 
he mention the fact of dishonour in the 
notice which he actually served upon tbe 
defendant, he was under the 
stances not entitled to realise costs of e 


uit. 


He further made an offer that he was 
repared to pay the sum of Ss. 100 w i 


1. Kuttayan CheUy v. Palaniappa CheUy. 

(1904) 27 Mad 640. „ Mcoal 

2. Dargavatapu SarrapO B*u»pr p , 

25 Mad 560. RaI 

I. Bahadur Chaud Prabb Dial 

Nanak Ohand, 1929 Lah 677=116 I 0 887- 

11 Lah 34. 
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•was due to the plaintiff from him pro- 
vided the plaintiff paid the costs of the 
defendant. The defendant seems to be a 
straightforward person who wants to deal 
honestly with those with whom he does 
business. He virtually offered to pay the 
amount and thus admitted bis liability 
though be insisted upon bis costs being 
paid by the plaintiff. In the oircnm- 
stances of the case, in my opinion, the 
Court below has taken a too technical 
view of the matter. It would have been 
right and proper if, having regard to the 
position taken up by the defendant in bis 
written pleas, the Court bad passed a 
decree in favour of the plaintiff for a sum 
of Rs. 100 making a suitable order as to 
costs. Mr. Shamair Chand for the peti- 
tioner has agreed to pay to the defendant 
the taxed costs. I therefore set aside the 
order of the Court below and direct that 
the defendant should pay to the plaintiff 
a sum of Rs. 100 which was due to him 
while the plaintiff will have to pay the 
taxed costs incorred by the defendant 
both in this Court and in the Court 
below. The application in revision is 
allowed in these terms. 

H.M./r,e. Apj>lication allowed. 


A. L B. 1936 Lahore 797 


Jai Lal, J. 

Usman— Plaintiff — Appellant. 

V. 

Defendanfcs and 

xlaintiff— Respondents. 


Second Appeal No. 2331 of 1935, Decide 
on 25th March 1936, from decree of DU 
Jndge. Mianwali, D/- 8th October 1935. 
Element— Ea«ement bdcI Right of publi 

pathway — Differanca between — Right < 
eaiemeot Bttachei to land and it exarciaabl 
over another < land— Exerciae of right < 

of aome land-Uaer of way f«r fixed perio 
IS not neeeisary. 

Claimable on tha lao 
ol anolber by the owner of land. It U not 
personal right bnt it attaches to land and | 
exeroiaable over another's land. A pnbl 
pathway however may be on anothei’e land bn 
®**”‘*c » ^UhS of passage over It doS 

not DecoBsarlly require that the person olaiS 

existence of a dominan 
necessary. And it is not neces 
flsry to prove the user end the osercJte of vioU 
0 loJan” fixed numbS 

dedication 7*°' ^ evidence of orlgia 

dedication la aneh oases; 62 P JJ 1898. Bel on 

[P 797 0 2; P 798 0 1' 


Biskan Narain — for Appellant. 

Ram Lai Anand I — for Respondents. 

Judgment. — This second appeal is by 
Usman, one of the plaintiffs. Their suit 
was for an injunction restraining the 
defendants from obstrncting the public 
pathway and for directing them to remove 
the obstruction that they bad placed on 
the pathway by constructing a chbapper 
thereon. The suit was decreed by the 
trial Judge but has been dismissed by the 
District Judge of Mianwali on appeal. The 
District Judge has proceeded on the 
assumption that the plaintiffs have to 
prove an uninterrupted user as of right of 
the pathway for 20 years as provided by 
S. 26, Lim. Act. The plaintiffs however 
did not claim a right of easement. On 
the other hand they claimed that the 
pathway in goestion was a public pathway 
and in order to establish a right to nse 
such a pathway it is not necessary for the 
plaintiffs to prove 20 years’ user. A right 
of easement is claimable on the land of 
another by the owner of land. It is not a 
personal right bat it attaches to land and 
is exercisable over another's land. A 
pobKo pathway however may be on 
another's land bnt the exercise of a right 
of passage over it does not necessarily 
require that the person claiming it musi 
prove that he is the owner of some land. 
In other words the existence of a dominant 
tenement is not necessary. This question 
was discussed in detail in 62 P E 1898 (1) 
in which the implications of a public 
pathway were discussed and it was clearly 
laid down that it wae not necessary to 
prove the user and the exercise of right 
of way for 20 years or even for any fixed 
number of years. The learned District 
Judge appears to have been misled by an 
unnecessary issue (issue 2) framed by the 
trial Judge, which was "wbetherthe right 
of easement has been established by user.’* 
It mky be that it was the alternative 
claim of the plaintiffs. If so it has been 
negatived by the District Judge but the 
plaintiffs real case was that the passage 
m question was a public pathway which 
they had a right to use. The learned 
Uistnot Jndge has found that the passa&e 
was a sbamilat land. 

The evidence leaves no doubt that the 
pathway has been used by all the resi- 
dents of the village. An examination of 
the plan clearly shows that the passag e 

te* “ef p‘l »*«• <=»■■ 
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cannot be bat a public pathway. On both 
Bides of it abut bouses of the residents of 
the village. The presumption, therefore, 
is that the passage has been kept for the 
common use of the residents of the village 
and is therefore a public pathway. Under 
such circumstances there must be a pre. 
sumption of dedication of the land under 
the passage for a public pathway and as 
I have already stated user for any number 
of years is not necessary to establish a 
right to pass over the public pathway. 
User on the other hand is merely an evi- 
dence of original dedication in such cases. 
|ln my opinion, therefore, the plaintiffs 
bad clearly established their right for the 
decree that they bad claimed. I accept 
this appeal, set aside the decree of the 
District Judge and restore that of the 
trial Court with costs throughout. 

B.W./r.K. Appeal accepted. 

A. I. R. 1936 Lahore 798 
Tek Chand, J. 

Kashi Sam— Plaintiff — Appellant. 

T. 

Des Raj — Defendant — Respondent. 

Second Appeal No. 2010 of 1935. Deci. 
ded on 28tb April 1936, from Senior Sub- 
Judge, Ambala, D/- 11th October 1935. 

Provincial Small Cause Courts Act (9 of 
1887), Art. 35, Cl.(ii) — Suit to recover money 
in respect of which offence under S. 379, 
1. P. C., committed— Suit is unclassed one 
and falls within Art. 35, Cl. (ii). 

Clause (U), Art. 85 applies even though the 
claim is restricted to the value of the property 
misappropriated or stolen and does not in so 
many words include a claim for compensation. 

[P 798 0 2] 

PlaintiS sued to recover money from defen- 
dant in respect of which an ofience under 
8. 879, I. P. G. had been committed by his wife. 
He sued the defendant not for the recovery of 
identical coins which bis wife had stolen from 
him and given to defendant, but sued for the 
amount which bad been stolen : 

Held : that the suit was an unclassed one 
and fell within the scope of Art. 35, 01. (ii), and 
was not cognizable by a Small Cause Court : 
1924 Lah 668 ; 1928 Oudh 38 and 1926 All 760, 
Bel. on. tP 798 0 2] 

Asa Ram Aggarwal — for Appellant. 

Judgment. — The plaintiff brought a 
suit for recovery of Rs. 300 on the allega- 
tion that this money had been stolen by 
bis wife Mt. Shaman from his bouse and 
had been given to her paramour Des Raj 
defendant. It was alleged that Des Raj 
had banded over the money to his part- 
ner Kapuria from whom it was taken pos- 
session of by the police in the course of 


the investigation in connection with the 
murder of Maya Ram, brother of Des Raj. 
Kanshi Ram plaintiff was suspected of 
this murder. He was tried by the Ses. 
sions Judge and convicted, but was ac- 
quitted on appeal by the High Court. 
Under the orders of the Sessions Judge, 
the sum of Es. 300 which had been re- 
covered by the police from Kapuria in 
the course of the investigation was order- 
ed to be refunded to Des Raj on his fur- 
nishing security for refund in the event 
of its being held by a civil Court to be 
the property of some other person. The 
plaintiff accordingly brought this suit, 
alleging that it was bis money which bad 
been stolen by his wife and given by her 
to Des Raj. Des Raj admitted that the 
amount bad been given to him by Mt. 
Shaman, wife of the plaintiff, but stated 
that she bad paid it in liquidation of the 
amount which he (defendant) bad spent 
during the illness of Mt. Shaman and Des 
Raj. The trial Judge decreed the suit. 
The defendant appealed to the Senior 
Subordinate Judge who disagreeing with 
the conclusion of the trial Judge dismis- 
sed the suit. 


The plaiutiff has appealed aud the first 
contention raised on his behalf is that 
this suit was an unclassed one and there, 
fore the appeal lay to the District Judge, 
and the Senior Subordinate Judge bad ucj 
jurisdiction to entertain and deoide it. It 
appears to me that this contention is 
well founded and must prevail. On the 
allegation made in the plaint, the suit is 
really one for recovery of the money in 
respect of which an offence under 8. 379, 
I. P. C., had been committed. This be. 
ing so, it is excepted from the jurisdiction 
of the Small Cause Court under Art. 35, 
Cl. (ii). It may be that the Bs. 300 which 
were made over under orders of the Ses- 
sions Judge to Des Raj after the conclu- 
sion of the murder case were not 
cal coins which had been stolen by M . 
Shaman from the plaintiff as allege y 
him, but this circumstance is izmn® ■ 

for Cl. (ii). Art. 35 has been held ‘o apply 
even though the claim is reatnote 
value of the property misappropriated or 
stolen and does not in so many wor ® ^ 
dude a claim for compensation: 860 75 

I C 928 (1), 72 I 0 9 16 (2) and 49 hn 
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85(3). The aoit; was therefore an unclassed 
one and its yaloo being Bs. 300 tbe appeal 
lay to the District Judge, Lala Bam Kan* 
war. Senior Subordinate Judge, having 
been invested with powers to hear appeals 
in unalasscd suits to tbe extent of 
Bs. 100 only. This being so the decision 
of tbe learned Senior Subordinate Judge 
was without jurisdiction and must be set 
aside. I accept the appeal, set aside tbe 
judgment and the decree of tbe learned 
Senior Subordinate Judge and order that 
the memorandum of appeal presented by 
Des Baj defendant be returned to him by 
the Senior Subordinate Judge for preaen* 
tatioD in tbe Court of tbe District Judge 
and disposal in accordance with law. 
Court-fee on appeal will be refunded ; 
other costs will be costs in the cause. 

b.w./r.k. Appeal a ccepted . 

3. Deoki Bsi y. Harakh Narain Lai, 1926 All 
760=97 I 0 129=24 A L J 1017=49 All 85. 
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Coldstream, J. 

Arjan Singh and another — Plaintiffs 
— Appellants. 

V. 

Maqbul Ahmad and oiAcr— Defendants 
— Bespondente. 

Second Appeal No. 2094 of 1935. Do. 
cid^ on 13th February 1936, from decree 

1986 Joly 

M ProcniMory note^PJace aneel/UA^P..... 

eular town u •ufficient “ 

iSfipSli 


Judgment. — The circumstances giving 
rise to this second appeal are as follows ; 
Fateh Ali, Lambardar of Chak 172 G. B. 
in Lyalipur District executed a promis- 
Bory note for Es. 1,355 in favour of the 
appellants Arjun Singh and Kartar Singh, 
residents of Chak 232 G. B. on 28th June 
1931 promising to pay the amount with 
interest. The note was made payable at 
Chak 232 where tbe appellants resided. 
The appellants sued to recover Rs. 1,845 
principal and interest. Fateh Ali pleaded 
that the rate of interest claimed was not 
the stipulated rate and that the note had 
not been duly presented. The Subordi- 
Date Judge 3rd Class held that the note 
had been executed for the consideration 
stated in it and that the interest claimed 
was chargeable. He dismissed tbe suit 
however on the finding that the note had 
not been duly presented, it having been 
admitted by the plaintiffs’ counsel that 
the note had been presented at Chak 172 
and not at Chak 232 where this note was 
made payable. The plaintiffs appealed. 
Fateh Ali died and the appeal proceeded 
against bis legal representatives the pre- 
sent respondents. Tbe memorandum of 
appeal set forth seven grounds but the 
learned District Judge dismissed it 
because the only plea relied upon before 
him by the appellants, namely, that the 
maker of the promissory note would not 
suffer damage from the want of proner 
presentation [{Cl. (d), S. 76. Negotiable 
Instrunaents Act] had not been raised in 
the trial Court and could not be enter- 
tamed as its consideration might require 
the production of more evidence. Against 
this judgment Arjan Singh and Kartar 
Singh have presented the present second 
appeal. It is argued before me by their 
counsel firstly that the note was not pa^ 

^ni.i? - place’ inasmuch as a 

Chak IS not a sufficiently definite place for 

the purpose of S. 69 of the Negotiable 
Instruments Act and secondly that the 

^»ave held 

that DO presentment was necessary it 

the note could not suffer damage from the 
note being presented at Chak 232. I geo 
no force m the first of these arguments 
As remarked m 1935 Lah 623 (l). whether 

fiad ®P8«J«d for payment ia a speoi. 

purpose of S. 64, Nego 

tjable iMtrumen t, Act, ia » qaeatinn t.. 

*• =flo“*S «V- “3 
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be decided according to the circnmatancea 
of each case. In that particalar case the 
promissory notes were payable at Sialbot, 
but none of the parties belonged to that 
town, and it appeared probable that 
Sialkot was named in order to make the 
money recoverable in British India, the 
original holders of the notes being resi- 
dents of British India. In the present 
case the place is the residential site of a 
revenue estate where the lender lived and 
[ have no doubt that the naming of it 
was suflBcient to make the note only pay- 
able at a specified place. It is a matter 
of common knowledge that negotiable 
instruments in this part of India are 
generally made payable at a particular 
town, in 1935 Pesh 132 (2), a note pay. 
able at Peshawar was held to be “a 
specified place.” 

In support of his second argument ap. 
pellant's counsel relies first on 7 Lah 113 
(3). The judgment was in a suit based 
on hundis where the drawer and the 
drawee were the same persons and from 
the nature of the case the drawer could 
not suffer damage from the want of 
such presentment. The same view was 
taken in 44 All 554 (4) and 47 All 572 
(5). In none of these cases was the suit 
based upon a promissory note but appel- 
lants’ counsel draws attention to the 
remark at pp. 573 and 574 of 47 All 572 
(5) that no presentment of a hundi drawn 
by Muniruddin was necessary because 
in the form in which the bill was drawn 
Moniruddin being drawer and acceptor it was 
open to the holder to treat the document as a 
proiDisfiOfj DOtd. 

Muniruddin had not appealed and the 
remark was therefore obiter. We do not 
know moreover whether the bill was or 
was not payable at a specified place. The 
only judgment relating to a promissory 
note to which counsel has referred me, 
and this is the ruling on which he mainly 
relies, is the judgment of this Court in 
1935 Lah 153 (6). Abdul Basbid, J. there 

2 Sher Md. Khan Zamanuddin v. Haji Ahmad 

Gul Abdul Aziz. 1935 Pesh 132=168 I C 89. 

3 Budhumal Permanand v. Gokal Ghand, 
1926 Lab 328=92 1 0 1016=7 Lah 113=27 
P L R75=8 L L J 3. 

4. Pacb Kauri Lai v. Mulcband, 1922 All 279= 
66 I C 603=44 All 554=20 A L J 437. 

5 Jbandu Lai Mittu Lai y. Wilayati Begarn. 
1925 All 442=87 1 C 488=47 All 672=23 
A L J 849. 

6 Shiva Nath v. Bishambar Das, 1935 Lah 153 

' =1985 Ct 0 239=152 I 0 1006=36 Or L J 

217=37 P L R 31. 


seems to have held that no presentment 
of a promissory note was necessary. But 
S. 64 clearly lays down that a promissory 
note most be presented unless it is not 
payable at a specified place. I do not 
find in any of these rulings authority for 
the broad proposition that presentment 
of a promissory note to the maker is not 
necessary. Presentment is the cause of 
action in a suit based upon such an^ 
instrument. It was for the plaintiffs-ap. 
pellants to prove that the other party 
suffered no damages from non-present, 
ment. S. 76 (d) was not even pleaded in 
the trial as excusing non-presentment. 
This disposes of the points taken before 
me and finding them not established I 
dismiss the appeal leaving the parties to 
bear their own costs. 

B.D./R.K. Appeal dismissed. 
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Bhide, J. 

Chhaibar Singh — Creditor— Petitioner. 

V. 

Mrs. E. -V. Baines — Debtor — Respon- 
dent. 

Civil Revn. No. 330 of 1935, Decided 
on 16th December 1935, from order of 
Dist. Judge, Rawalpindi, D/- 7th February 
1935. 

^ Provincial Insolvency Act (1920), S. 9— 
Debt not in existence on date of alleged act 
of insolvency — Such creditor is not entitled 
to maintain petition under S. 9. 

A creditor who files a petition under S. 9 is 
not entitled to do so, if the debt on which tbs 
petition is founded was not in existence at tbs 
date of the alleged act of insolvency, but was 
incurred later : 1927 Mad 163. Disfinp.; 1921 
Mad 62 : Ex parte Hayward, (1870) 6 Ch A 546 
and Ex parte Sadler, (1878) 39 L T 361, 

[P 800 C 2 : P 801 0 1] 

Basant Krishna — for Petitioner. 

Badri Das — for Respondent. 

Order. — The sole point for decision in 
this revision petition is whether a cMdi- 
tor who files a petition under S. 9, Pro-| 
vincial Insolvency Act. is entitled to do 
so, if the debt on which the petition 
founded was not in existence at the date 
of the alleged act of insolvency but jras 
incurred later. The learned Judges of 
the Courts below have 
creditor was not entitled 

1. Ma,hl.h AiJ». 

1921 Mad 62=61 1 0 756. 
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tGlin^ of the Madras High Court. The 
learned counsel for the creditor who has 
prelerred rhe present pairioQ urges that 
there u no discussion 0 ^ the pomt in the 
Madras rulmg and it was apparently 
merely taken for granted. He contends 
that the language of S. 9 does not require 
that the debt should have been in eiis* 


tence on the date of the alleged act of 
insolvency sni cites 40 Mad 396 (2) and 
that it is sufficient if tbe debt exists on 
the date of tbe petition Tbe latter 
ruling, faowevsri doss not seem to be in 
point. All that was held therein was 
that a creditor petitioning under S. 9 doss 
□ot lose bis right to maintam the petition 
merely because his debt is reduced to 
less than Bs 500, after the date of Sling 
tbe petition The wording of S. 9 does 
not, 1 think, throw light on the point at 
issue. But the view taken by the Madras 
High Court seems to receive support from 
(1870) 6 ChA546(3) and (1878)39 LT 
361 ( 4 ). In the former case Sir G. Mel- 
lish L. J observed as follows : 

It has always beso tbe settled rule Ihefc the 
debt o( (be petitioDiDg crediccr must be a debt 
which exUUd at tbe time of (be act of bank* 
vuptej. The law was so settled not od tbe 
ground of any express words in any of tbe 
Bankruptcy Acts, but because it would be 
mauifestly unjust that a person who commits 
an act of bankruptcy and who happens to have 
no creditor ot pays all bis credUors in full 
should be liable to be made bankrupt oo ac- 
count of that act by some person to whom he 
afterwards became Indebted. 

In view of tbe above decisions, I dis* 
jmies tbe petition but leave the parties to 
bear their costs. 

K,S /r.K. Petition dismissed. 


Aiyer v A. Burau 
Sberlff, 1937 Mad 15S=:99 I 0 583=60 Mad 
396 . 


Ex parte Hayward. (1870) 6 Oh A 546= 
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Jai Lal, J. 

Earn ioi/mya— Plaintiff — Petitioner. 

7. 

Fateh Ali and ojtoi/tfir— Defendants— 
■Opposite Parties. 


Civil Revn No. 349 of 1936, Decided 
•on 15lh Ooiober 1935, from decree of 
Senior Sab-Judge. Jhelum, D/. 6th Febtu- 
ary 1938. 

In.talaient Bond— Creditor paeiing receipt 
debtor atating that ‘whet hea been due to 


to 


.* ... -ft w.e«a Uft* OCOa OUO tO 

date of receipt has been 
dully .aiiifled —Some inatalment* becotniog 
1936 L/lOl & 102 


due after dale of such receipt Bond, held, 
is not completely wiped off — Instalments due 
after date of such receipt can be recovered. 

A debtor executed an instalment bond in 
favour of bis creditor. Later on, oo receiving a 
certain amount from tbe debtor, the creditor 
passed a receipt wherein be stated that wfaat 
was due to him upto the date of receipt was 
completely satisded. On a suit based on the 
lostalmeDt bond, it was contended by the 
debtor on the strength of the receipt that the 
entire debt was wiped oQ; 

Held: that tbe receipt only meant that only 
that amount that had become due upto the 
date of the receipt was satisfied and those 
instalments that became due after such date 
were still recoverable. [P 802 C 1] 

Mukand Lai Puri — for Petitioner. 

Firoz-ud^Din Ahmad — for Opposite 
Parlies. 

Order. — This is a petition for revision 
of a decree passed on appeal by tbe Senior 
Sub. Judge of Jbelum oo 6tb February 
1935 dismissing the petitioner's suit for 
recovery of Rs. 470 claimed by him to be 
due to him from tbe respondents on 
account of instalments due oo a bond, 
dated 1st October 1926. The first of these 
instalments fell due in September 1930. 
The trial Court had decreed the suit. 
The appellate Court dismissed iU on the 
ground that a certain receipt set up by 
the respondents properly interpreted 
meant that the whole liability under the 
bond bad been wiped off by the payment 
of Rs. 600 made on 8th January 1930, 
The oral evidence in support of their alle.. 
gatioD produced by tbe respondents was 
not relied upon by tbe lower appellate 
Court as sufficient to establish the defen. 
dept 8 plea. It appears that a previons 
suit was instituted for recovery of Rs. 800 
by the petitioner against the respondents 
on account of instalments due upto the 
date of the suit and that suit was di^ 
missed on the plaintiff having been paid 
Be. 600. He gave a receipt to tbe defen. 
dants on that occasion which is dated 8th 
January 1930 and wbiebt it is claimed by 
the defendants, was intended, and is so 
expressed, lo wipe off his entire liability 
under the bond. Tbe learned Senior Bub. 
Jndge has held that tbe receipt when 
properly interpreted supports the con- 
tention of the respondents. I may men- 
tion that there were two defendants in 
the case, one of them bad admitted lia- 
bility for the amount claimed by the 
plaintiff but bad pleaded that it should 
first be recovered from the other defen- 
dant. Tbe suit has been dismissed eveij 
against this defendant. 
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The other defendant, however, pleaded 
full discharge of the bond by payment of 
Es. 600 as evidenced by the receipt of 
8tb January 1930. The only question, 
therefore, on this revision is whether the 
Senior Sub.Judge has rightly interpreted 
the receipt produced by the defendant. 
Kow the receipt is quite clear that the 
only liability that was discharged by pay- 
ment of Rs. 600 was "bagi htsab kul jo 
har do ke zuma ab tak uajib ul u aaul iha 
chhor diya hat," that is to say, what was 
discharged was liability for the amount 
which was recoverable from the defen- 
dants upto the date of the payment. 
Surely the instalments which became due 
after that date were not recoverable on 
that date and could not, therefore, have 
been discharged by the payment of 
Bs. 600 There is force in the conten- 
tion of the petitioner that the principal 
amount due under the bond was Bs 700 
and the plaintiff could not have accepted 
Bs. 600 in full satisfaction of the whole 
claim considering that be claimed Bs 800 
due to him consisting of Bs 390 principal 
and Bs. 410 interest. Thus out of the 
principal Bs. 310 were still due to the 
plaintiff. In my opinion the receipt can- 
not possibly bear the construction that 
Ibas been placed by the Senior Sub.Judge 
on it and to that extent his interpretation 
of it is clearly wrong and I bold that 
under the circumstances I have jurisdic- 
tion to revise bis decree on this petition. 
I accept the petition and setting aside 
the decree of the Senior Subordinate 
Judge restore that of the trial Judge with 
coats throughout. 

B.D./k.K. Revision allowed. 

, A 1. B. 1936 Lahore 802 
Bhide and Currie, JJ. 


Jawala Singh and others — Plaintiffs — 
Appellants. 


V. 


Mt. Santi and offers— Defendants — 
Respondents. 

Second Appeal No. 1854 of 1934, Deci- 
ded on 6th November 1935, from decree 
of Diet. Judge, Lyallpur. D/- 30th June 


1934. ^ . 

Cuetom (Puajab)— Succesiion— Amrilsar 
District— CollaiteraU are not entitled to suc- 
ceed in preference to daughters. 

In Amritsar District collatotals are not en- 
titled to succeed to the self-acquired property 
of the deceased in preference to his daughter : 
1935 Lah 419, Bel. on. [P 802 C 2 :P 801 C 1] 


Vishnu Datta for Badri Das and Badri 
Das — for Appellants. 

Jiwan Lai Kapur and Faquir Chani 
Mittal — for Respondents. 

Bhide, J, — The sole point for decision 
in this appeal is whether the plaintiffs 
who are reversioners of Wasawa Singh, in 
the 2nd degree, are entitled to succeed to 
bis self- acquired property in preference 
to bis daughter The Courts below have 
decided tbe point against the plaintiffs 
and dismissed the suit. From this deci. 
sion plaintiffs have appealed. The par. 
ties originally belonged to the Amritsar 
District but have now settled down in 
tbe Lyallpur District where tbe land in 
dispute is situatedand in which occupancy 
rights were acquired by Wasawa Singh. 
On tbe death of Wasawa Singh, theocoD- 
pancy bolding was mutated in favour of bis- 
widow Mt Nibali, and after ber death in 
favour of her daughter Mt. Santi and 
Fauja Singh, a son of another daughter. 
Tbe plaintiffs placed their reliance mainly 
on the answers to questions 60 and 61 in 
the Customary law of tbe Amritsar Dis- 
trict prepared at the last Settlement, 
according to which it would appear that 
collaterals of any degree are entitled to 
succeed to tbe property of a deceased 
person whether ancestral or self-acquired 
in preference to a daughter. Tbe plain- 
tiffs produced a couple of instances and 
some oral evidence in support of their 
case but they were of little value and tbe 
learned counsel for tbe ptaintiffs placed, 
no reliance on this evidence before us. 

Before proceeding to discuss tbe ques- 
tion of custom it may be mentionedi 
that tbe learned Counsel for tbe appel- 
lants made an effort to argue that the 
land in dispute being an occupancy bold, 
ing in the Cbenab Colony, tbe succession 
is governed by S 20 Punjab Colonization 
Act. This point was not taken up in the 
Courts below nor in tbe grounds of appeal 
and seems to me to have no force at all. 
In tbe present instance tbe succession, 
with whicb we are concerned opened ou 
on the death of Mt. Nihali. a female 
tenant, and it would consequently have o- 

be decided according to the custom gov- 
erning tbe parties as laid down m o. 

(bj of that Act. Coming now to the que^ 
tion of custom, there is no doubt that the 
initial onus was on the respondents to- 
rebut tbe presumption raised m plain 
favour by the answers in the Customary 
law although the answers are not sup- 
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porbed by iDsbances : vide 45 P R 
1917 (1), and 10 Lab 86 (2). It has 
been urged, howerer that the presump- 
bioQ is nob strong in this case as the 
author ot the Customary law bas himself 
expressed the opinion in spite of Cbe 
answer to Question 61 given by the re- 
presentatives of the tribe coocerned that 
daughters have in reality a right to ex- 
clude agnates with reference to non-an- 
cestral property. But as pointed out in 
8 Lab 281 (3), at p. 285 this remark does 
not occur in the vernacular Riwaj.i-am of 
which the Customary law in English pur- 
ports to be an abstract. It is not clear 
on what material this remark ie based. 
However I consider it unnecessary todis- 
cuss this point further for the purpose of 
this appeal; for even taking the initial 
presumption to he unequivocallyin favonr 
of plainciffe, it seems to me that presump, 
tion is sufficiently rebutted by the evi- 
dence on the record. 

I ha ve already pointed out above that the 
plaintiffs rely only ou the answers to Ques- 
tions 60 and 61 of the Customary law and 
have nob been able to produce any iode- 
pendent evidence in support of those 
answers. The defendants on the other 
hand produced a number of instancessup- 
ported by documentary evidence. Some 
of these instances are of no assistance for 
want of sufficient details, bub there are at 
least 6ve which clearly support tbedefen- 
dants case and two of them have been 
oondrraed on appeal by this Court. I shall 
brieay refer to them. Ex.D. W. 1 a case 
relating to Jals of Amritsar District, who 
had migrated toLyallpur as in the present 
case. It was held by the learned Senior 
bubordinate Judge who tried the case 
that daughters succeeded to non-ancestral 
property in preference to collaterals and 
this decision has been conBrmed by this 
Court on appeal: vide 1935 Lah 408 ( 4 ). A 
number of instances were produced and 
relied on in this case and the case was 
decided after contest. Ex. D. W. 2 was a 
similar case and was decided in favour of 
the daughters. In this case it appears 
tnat no appeal was preferred to this 
Court. Ex. D. W. 5. Another case of the 

^ 0 129=38 I C 354 
a v~i^t 719=45 P R 1917 (p o) 

2. VjdshooDutU v.Mt. Rameshrl. 1928 P 0 294 

1 ^ ^ 407=10 Uh 86 (P 0). 


same type, in which the decision was con- 
hrmed on appeal by this Court after a 
detailed examination of the instances pro- 
duced : vide 1935 Lah 419 (5). Ex. 5.b 
certi6ed copy of a mutation dated 4th 
December 1917, showing that land belong, 
ing to her father was mutated in favour 
of Mb. Sukhi in spite of the opposition of 
collateral The mutation was confirmed on 
appeal by the Collector. The collaterals 
apparently made no attempt to challenge 
it in a civil Court. The parties were Jats 
of the Amritsar Distriec. Ex. 5-c is a 
similar mutation relating to Jats, of the 
Amritsar District wherein land gifted by 
a widow in favour of her daughter was 
mutated in favour of daughter in spite of 
the opposition of a collateral The latter 
apparently made no effort to establish his 
rights in a civil Court. 

The learned counsel for the appellants 
has relied on three reported oases relat- 
ing to Jats of the Amritsar District viz , 
8 Lah 281 (3). 1925 Lah 556(6) and 1933 
Lah 898 (7) A perusal of. these oases, 
however shows that all these cases 
were decided ouly ou the basis of the pro. 
sumption raised by the entries in the 
Riwaj-i.am, there being no evidence to 
rebut that presumption. On the other 
hand tbo learned counsel for the respon- 
dents has cited 3 Lah 257 (8) and 9 Lah 
352 (9), in addition to the two recent oases 
1935 Lah 408 (4)and 1935 Lah 419(6)al- 
ready referred to. The learned counsel cited 
some other cases, but these related to 
different tribes and are not helpful in 
deciding this case. The first two ol the 
above cases are perhaps open to the 
criticism that they were decided without 
giving due weight to the entries in the 
Riwaj.i.am, but the latter two oases were 

1935 Lah 419 (5) is based on oocsiderable 
number of instances. In addition there 
are also three other good instances to sup- 
port the respondent’s case as shown above. 
The plaintiffs have on the other hand 
failed to produce a single instance to sup- 
P^the answers to questions 60 and 61 


6. SiDgh V. Basant Kaur, 1936 Lah 41< 
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' “ves!**®** ®®«= 

’■ U°1 “*■ 898= 


804 Lahore 


Kabtar Sikgh V. Mt. Banto {Addison, J.) 


in the Castomary law of the Amritsar 
District on which alone they rely. In 
that compilation also no instances in 
point are given in support of the answers. 
In these circumstances, I see no good rea- 
son to dissent from the conclosion reached 
by the Courts below. I would accordingly 
affirm the decree of the learned District 
Judge and dismiss the appeal with costs. 

Currie, J. — I agree. 

B.D./R.K, Appeal dismissed. 
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that the gift thus only accelerated their 
succession to the property. It was claimed 
on this account that the suit should be 
dismissed. The trial Judge has dismissed 
the suit on the ground that it has estab- 
lished that the daughters are entitled to 
succeed to the self-acquired land of their 
father upon the death of their mother, 
this being the custom of Aulak Jats of 
the Amritsar District. Against this deci. 
sion the plaintiffs have appealed. 


A. I. R. 1936 Lahore 80i 

Addison and Abddl Rashid, JJ. 

Eartar Singh and others — Plaintiffs — 
Appellants. 

V, 

Mt. Banto and others — Defendants — 
Respondents. 

Appe'il No. 847 of 1935, Decided on 
28tb November 1935, from decision of 
Senior Sub-Judgo, Lyallpur, D/- 27th 
February 1935. 

Cuitom (Punjab)^Succef«ion~Self*aequi* 
sUion— Aulak JaU of Amritfar DistricI— 
Collaterali exclude daughterx. 

AmoDg Aulak Jats of the Amtitsar District 
daughters are oot entitled to succeed to the 
father's self-acquired property in presence of 
the collaterals: 19^2 Lah 392; 1935 Lah 419 
and 1928 Lah 805, Disapproved; 1927 Lah 241, 
Sel on. [P 809 C 1] 

Mehr Chand Mahajan, J. L. Eapur 
and Yashpal Gandhi — for Appellants. 

Shamatr Chand and S. D. Jhingan — 
for Respondents. 

Addison, J. — Tbe plaintiffs are colla- 
terals in bbe third degree of Soban Singh. 
Mt. Banto, defendant 1 is tbe widow of 
Soban Smgb while defendants 2 and 3 
are her two daughters. .Admittedly they 
follow custom. They belonged to the 
district of Amritsar. Soban Singh ac- 
quired a square of land in Lyallpur Dis- 
trict which was once a desolate tract but 
was colonized when canal water was made 
available for that locality. Mt. Banto, 
Soban Singh's widow, has gifted this 
square to her two daughters, and tbe 
collaterals have brought this suit for a 
declaration that this gift would not affect 
their reversionary rights after the death 
of Mt. Banto who undoubtedly is entitled 
to a life-estate therein. The suit was 
resisted by the defendants ou the plea 
that as tbe square of land was the self- 
acquired property of Soban Singh, bis 
daughters were under custom entitled to 
succeed upon tbe death of the widow and 


Question No. 60 of the Customary law 
of the Amritsar District runs as follows; 

Uodec what circumstaaces are daughters eo- 
titled to inherit? Are they excluded by the 
BODS or the widows, or by the near male kindred 
of the deceased? If they are excluded by the 
near male kindred, is there any fixed limit of 
relationship within which such near kindred 
must stand towards the deceased in order to 
exclude his daughters? If so, how Is the limit 
ascertained? If it depends on descent from a 
common ancestor, state within how many 
generations relatively to tbe de:ea8ed such 
common ancestor must come? 


The answer is that nearly all tribes 
say that agnates however remote, exclude 
daughters. Four exceptions are given, 
namely, three small Mabomedan tribes, 
while Ebatris and Brahmans of Ajnala 
Tabsil stated that they followed Hindu 
law. Below this reply is a note by tbe 
compiler of tbe Manual, which was pre- 
pared by tbe Settlement Officer o( Amrit- 
sar in 1914. It is to the effect that tbe 
exclusion of a daughter is eo strict that 
even in those cases where there is no 


ignate at all she is deprived of snocession 
)y members of the village community 
vho may have no relationship with the 
leoeased. The real fact was that daugb. 
ers after their marriage often went to 
aside far from their father’s village and 
.mongst families with whom her father s 
irotherbood bad no sympathy. The result 
vas that on her father’s death she failed 
0 get possession of the property and 
ould not get any support from the people 
if the village even if she bad the courage 
o lodge a suit in the Courts. After this 
,ote it is added that tbe feeling against 
laughters was eo strong amongst certain 
astes that agnates, however remote, were 
aid not to allow unmarried daughters to 
eep possession till their carnage or 

eath. All other tribes, 

uch possession to unmarried daughters 

; no son or widow were ahve. It may 

e said here that it 

ustom that an unmarried daughter sue 
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oeeds to a limited estate apon the death 
of the wido'^ until she dies or manias. 

Question 61 runs as follows: 

Is thera &D7 distinction &a to the riglits of 
daughters to inherit (1) the immoveabie or 
ancestral, (2) the moveable or acquired, pro* 
pertj of their father? 

The answer was that no distioclion 
was madd» and the answers to question 
60 were applicable. Then follows a short 
eentencSe which is not in the Vernacular 
Biwaj i.am but has been inserted by the 
Settlement Officer in the Manual Custo* 
mary Law and must be taken (o be a 
statement of his own opinion. This sen. 
tence is: 

But in realily daughters have a right to 
exclude agnates with respect to Don*anc6Stral 
property, though the right is seldom asseited 
for the reasons given under answer 60; 

i. 6. 1 in the note which I have reproduced 
above. This sentence must* therefore, 
be taken not to be part of the custom 
stated by the people, but the opinion of 
the Settlement Officer, and it is obvious 
that tbia opinion mast be based not upon 
conditions prevailing in Amritsar, but 
upon the custom followed in other places 
for the Settlement Officer has himself 
brought out very clearly in the answers 
to question 60 and question 61 that 
daughters seldom assert their rights either 
^ anceatral or non.anoestral property. 
This being eo, it must be taken that bis 
opinion was based on the customs of other 
places and other tribes. In fact it bad 
become customary even in the Courts to 
look upon custom as a thing generally 
followed and to place the burden of proof 
upon any person who asserted that hie 
custom was not the same as the so- 
called general ouetom of the ProTinoe. 
If this person euooeeded in proving the 
custom^ be alleged, the name "special 
oaatom was given to it. This obviously 
was an attempt to legislate and there is 
no doubt that it resulted in many tribes 
being deprived of the oastoms they 
followed, because they were not in accor- 
dance wjth this ao-oalled general custom 
winch came to be wrongly looked upon as 
the law m the Punjab. This is obvious 
aleo from Rattigan'sCuafomary Law where 
much 18 made of general onstom and 
Where all customs not in accordance with 
It are designated special oustoms." That 
eminent Judge, Sir Meradyth Plowden, 
BO far back as 1893 in 60 P B 1893 (l) 
pointed out that t here is strictly speaking 

1- Balia V. Badha, (1898) 60 P R 1893. “ 


no 6 ucb thing as a general custom of the 
Punjab applicable to persons tbrougbout 
the Province like the ED 4 lisb Common 
law, while Sir Charles Boe in bis Tribal 
law said that be was unwilling to say of 
any aingle principle of custom that it was 
absolutely true of the whole of the 
Punjab. In spite of that, the Chief Court 
of the Punjab coDtinued to recognize this 
so-called general custom as the law pre- 
valent tbrougbout the Punjab and to 
place the burden on any one who said 
that that was not bis custom or law. A 
Full Bench of the Chief Court again point- 
ed out in 76 P B 1917 (2) at p. 300 that 
it found itself unable to give any answer to 
the question referred to it for the simple 
reason that custom varied from tribe to 
tribe and from one locality to another If 
it were (o answer the question pat to it 
either one way or the other, its roling 
would be quoted as applicable to all pet^ 
eons in the Punjab gov^erned by custom 
whatever their tribe or residence. 


ioe answer might be correct as regards 
some tribes and some localities and quite 
incorrect as regards others. Their Lord- 
ships of the Privy Council in 45 Cal 450 
(3) pointed oat, that it was inoumbeot on 
the appellant to allege and prove the 
custom on which be relied. In Civil Ap- 
peal No. 1335 of 1930 (4) a Bench of this 
Court, consisting of the Chief Justice and 
^ngi Lai, J. again laid down that there 
is no such thing as general Customary 
law and that according to S. 5, Paojab 
Laws Act, 1873, the party who relies on 
cQslocn must prove in the first instance 
that custom furoishea the role of decision 
and secondly what that custom is. An- 
other Bench in Civil Appeal No. 2026 of 
1931 (5) pointed out that the term 
General Custom of the Province'* was a 
misnomer. This Bench also went on to 
hold that an entry in the riwaj i-am 
about the existence of a custom was a 
strong piece of evidence in support of that 
custom which cannot be subtracted from 
by general considerations, such as, that 
daughters succeed in this Province 
amongst the majority of tribes to the self, 

2. Baasi v. Hira Siii?b, 1917 Lab 308=42 I 0 
838=75 P R 1917 (F B) 

Sods Doro, 

1917 PC 181=48 I 0 806=45 I A 10=45 
Csl 460=12 8 L R 104 (P 0). 

4. S^moD V. Shaba, 1936 Lah 93=161 I G oik 
= ii8 P L R 198 = 17 Lah 10. 

6. Sesar Biogh v. Aohhar Slogh, 1936 Lah 88 
—161 1 0 692=17 Lah X0i=38 P L R 502 
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acquired property of their father. The 
last mentioned decision is based on 45 
P R I9l7 (6). It was held by the Privy 
Council in that case that an entry in the 
riwaj-i.am in favour of the succession of a 
daughter’s son whose father was a kban- 
adanaad in preference to collaterals was a 
strong piece of evidence in support of 
such custom which it lay upon the plain- 
tiffs collaterals to rebut, even assuming 
that there was a general custom of agna- 
tic or collateral successicn, in default of 
male issue to the exclusion of female 
heirs among the agricultural tribes of the 
Punjab, about which the decisions of the 
Punjab Chief Court were by no means 
uniform, especially in the case of Muham- 
madan tribes who are endogamous. It is 
clear from para. 2 at p. 172 of the report 
that the riwaj-i-am was not followed by 
the Courts in India on the ground that 
statements recorded therein required to 
be proved by instances before any value 
could be attached to them. 

In spite of this decision there have 
been later decisions of the Punjab Chief 
Court and the Lahore High Court to the 
effect that a riwaj-i-am is of little evi- 
dentiary value unless supported by 
instances. Some of these were reviewed 
in 8 Lab 281 (7) by Fforde and Camp- 
bell, J J. That was a case amongst Handal 
Jats of the Amritsar District. It was 
held in it that a custom exists in that 
district amongst those Jats, prohibiting 
the succession of daughters to the in- 
heritance of their father, whether that 
inheritance consists of moveable or im- 
moveable property acquired or ancestral. 
It was said that after the decision of the 
Judicial Committee in 45 P R 1917 (6) it 
could no longer he affirmed to be an 
established rule that a statement in a 
riwaj-i-am opposed to so-called general 
custom and unsupported by instances 
possessed little evidentiary value. It was 
further held in it that it had not been 
sbovsn that the riwaj-i-am of 1865 or the 
new edition of 1914 had been in any way 
imperfectly compiled or was inaccurate 
(see pp 299 and 293 of the report). It 
may here be stated that the riwaj-i am of 
1865 is also not in favour of daughters — 
a matter which has been brought out in 
8 Lah 281 (7) An attempt to discredit 

6. Bog V. Allah Ditta, 191C P C 129=38 I C 354 
=44 I A 89=44 Oal 749=45 P R 1917 (P 0). 

7. Labb Singh v. Mango, 1927 Lah 241=100 
I C 924=8 Lah 281. 


the riwaj-i-am of 1865 had been made by 
the learned Judges who decided 3 Lih 
257 (8) but at p. 304 of 8 Lah 281 (7), it 
has been made clear that in that respect 
3 Lah 257 (8) did not contain a correct 
exposition of the facts. This authority, 
therefore, is a strong piece of evidence as 
a judicial instance where daughters were 
excluded from self, acquired property by 
collaterals amongst Handal Jats of Am- 
ritsar District. It makes no difference 
that in the present case the dispute is 
among Aulak Jats. 

The main tribe is the same and it is 
only the sub-tribe that is different. In 
the Customary law of the Amritsar Dis- 
trict prepared in 1914 the sub-divisions 
of Jats who were consulted are given at 
p. 5 of the preface. There were 26 sub- 
divisions of Jats including Aulak Jats 
consulted and tbe other tribes consulted 
are also given there. Tbe reply of all 
tribes was tbe same with tbe limited ex- 
ceptions already mentioned, which may 
be neglected. The second judicial ins- 
tance in favour of tbe appellants and 
against tbe daughters is reported in 1933 
Lah 898 (9), where it was held that 
daughters or their sons are not entitled to 
inherit even the self-acquired property 
of tbe father or grandfather amongst 
Jats of Amritsar District. The third 
judicial instance in favour of tbe appel- 
lants is given in 1925 Lab 556 (10). This 
again is a decision of a Division Bench 
which held that by the custom prevailing 
among Sandbu Jats of tbe Amritsar Dis- 
trict daughters are ousted by collaterals 
of tbe last male owner in the matter of 
succession to self-acquired property. 1935 
Lah 408 (l l) was relied upon by the res- 
pondents as it was held in it that no 
custom was proved to exist among Kbaira 
Jats of the Amritsar District whereby 
daughters were excluded by collaterals of 
the husband. It therefore went on to 
hold that they were governed by the 
general custom of tbe Punjab whereby 
daughters were given preference. In this 
case the riwaj-i-am was rejected f^or the 
reason that the sob division of Kbaira 
Jats wns excluded from representation 


Lah 


8. Gufdit Siogh V. Mt- Ishar Kuar, 1922 
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and was noli questioned regarding its cns- 
toms when the riwaj-i-am of 1914 was 
prepared. 

This is nob a correct statement of what 
happened in 1914. TheKbaira -latsare not 
mentioned amongst the 26 sub-divisions of 
Jats who were consulted as given at p. 5 
of the preface. That does not mean that 
they were not present and were excluded. 
They may have been a particnlarly small 
tribe and special mention of them was 
therefore, not made This decision, 
therefore, is not a good instance for two 
reasons ; the first being that the riwaj-i- 
am was deliberately rejected though it 
purports to contain tlie statements of all 
tribes ; while the second is that the 
Judges then proseeded to fall back upon 
the so called general custom of the Punjab 
instead of allowing the parties to estab. 
lish their own custom. It is unnecessary 
to go back to the authorities already men- 
tioned beginning with 50 P R 1893 (l) to 
the effect that there is no such thing as 
general custom of the Puniab. In fact 
auob an expression is a contradiction in 
terms. I would, therefore, reject this 
judicial instance, bolding it of little or no 
probative value. The next four instances 
ore amongst Kambobs. a tribe which gave 
the same reply as the Jats. It was held 
in 1926 Lab 142 (12) that tbe riwaj.i am 
IS a public record prepared by a public 
oSScer in the discharge of his duties and 
IS clearly admissible in evidence to prove 
the fact therein entered and tbe state- 
meats contained in tbe riwaj-i-am form a 
etrong piece of evidence in support of the 
custom. 

It was further held that amongst Kam- 
bobs of the Amritsar District daughters 
, did not succeed in preference to collaterals 
to self, acquired property. A similar view 
was taken in 1928 Lah762(l3), 1931 Lsh 
320 (14) and 1933 Lah 379 (15). As the 
cnetom prevailing in the Amritsar Dis- 
trict is obviously local and not tribal, 
these four judicial instances are good evi. 
denoe that daughters are excluded from 
succeeding to tbe eelf.aoquired property 
of their father by collaterals There are 
thus seven judioial inBnapc ea in favour of 

la. V. Mt. GuUi, 1928 Lab 762 

“■ ts'sTo 

“■ 1." fo 08=M p*£ I'SIf; s™= 


tbe ezclosioD of daughters amongst agri- 
oultural tribes in this locality. In favour 
of the daughters the first jufjicial instance 
referred to was 3 Lah 257 (8) where it 
was held that as regards self^acquired 
.property the general custom of the Pro- 
vince is that a daughter excludes collate* 
rals in saccession to self-acquired property 
and tbe entry in tbe riwaj i.am of 1865 
was not sufficient to prove a custom to 
tbe contrary, having regard to the re- 
marks as to tbe value of this riwaj-i-am 
made in 5 P B 1885 (16). This judgment 
has been dealt with in great detail in 8 
Lab 28 1 (7) where it is pointed out that 
the criticism as to the riwaj-i-am of 1865 
was not warranted. Again, this decision 
turn^ on the so.called general custom of 
tbe Province being a universal rule of law 
to rebut which was tbe duty of any per- 
son alleging a custom to the contrary. I 
have already dealt with this subject in 
sufficient detail and it is quite clear that 
tbe basis of the decision is wrong. This 
instance, therefore may be rejected as 
being based on incorrect principles. 


Nest it was contended that 1935 Lah 
419(17) was in favour of the daughters, 
tbe decision there being that amongst 
Sarai Jats of the Amritsar District, 
daughters exclude collaterals from the 
succession lo tbe self-acquired property 
of their father. This decisioo appears to 
have been based largely upon the opinion 
expressed by the Settlement Officer in 
the 1914 Manual, doubting the truth 
of the custom stated in the riwaj-i-am 
and it was said that this was entitled to 
weight and lessened the burden on those 
seeking to prove that the statement of 
custom by the tribe was not correct 
Here again 5 P R 1885 (16) was relied 
upon but what was said in 8 Lab 281 (7) 
appears to have been lost sight of. All that 
has even been held heretofore is that it is 
the statements recorded in the riwaj-i-am 
which are of value and with all respect 
l am not prepared to endorse the view of 
this Bench to the effect that tbe opinion 
of an individual Settlement Officer is 
entitled to weight in discrediting those 
statements. It might be different if this 
opinion was based on instances but none 
were quoted. I have already pointed out 
that the Settlement Officer h imself re- 

(1886) 6 P K 
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corded that opinion against daughters 


was very strong and that daughters rarely 
set op any right as against collaterals. 
His opinion therefore seems to have been 
based on the so-called general Customary 
law of the Punjab which has no existence. . 
This is a doubtful judicial instance. 9 Lah 
352 (18) is again based on the view 
that the general rale of custom is that in 
succession to self-acquired land daughters 
exclude collaterals, para. 23 of Battigan’s 
Digest of Customary Law being relied 
upon in this respect. There is no dis- 
cussion of the Customary law of the 
Amritsar District except that it was 
remarked that the general trend of opi- 
nion was that daughters succeeded to non- 
ancestral property to the exclusion of 
agnates in that district. On what this 
remark is based is not stated. I would 
reject this as a judicial instance of little 
or no value. 

The only other judicial instance relied 
upon is the decision in Civil Appeal No. 
1854 of 1934 (19) where 1935 Lab 419 
(l7) was followed It was remarked in 
the judgment that certain of the cases 
relied upon were open to the criticism 
that they were decided without giving doe 
weight to the entries in the riwaj-i-am; 
but it was added that the last two oases 
were decided after contest That may be 
so, but as I have already shown they 
were influenced by considerations which 
were not of much evidentiary value. 
There are thus two judicial instances at 
most in favour of daughters and their 
value is in my judgment not equal to the 
decisions reported in 8 Lab 281 (7) etc. 
to the contrary. This means that there 
are seven good judicial instances against 
daughters and two of less value in their 
favour. It is curious that in this case 
most of the instances relied upon are 
those of the colonists from Amritsar in 
the Lyallpur District. I come now to 
the non-judicial instances. Ex. D-12 is a 
mutation in favour of her daughters by 
Me. Santi, a widow of her husband's self- 
acquired property in the Lyallpur Dis- 
trict. The Bevenue Officer who sanc- 
tioned the mutation, stated that the 
property was self-acquired, that the 
reversioner lived far away in the Feroz- 
pore District and that they could seek 
their remedy in the civil Courts A civil 

16. Plr Bakhsb v. Ghulam Blbl, 1926 Lah 305= 
107 1 C 260=9 Lah 352. 

19. Jawala Singh v. Mt. Santi, 1936 Lah 602. 
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suit was brought by them but it was 
ultimately withdrawn and the terms on 
which it was withdrawn have not been 
stated. This is not therefore a very 
important instance. Mutation No. 109 
is the next instance relied upon in favonr 
of daughters Chanda Singh who came to 
Lyallpur from Amritsar was an Aulak 
Jat He was succeeded by his two widows, 
one of whom gifted her land, which was 
self, acquired of her husband, to her 
daughters. In this case it is clearly 
proved that the collaterals consented to 
the gift. It therefore cannot be said to 
be an instance establishing very much, 
It is always open to the collaterals to 
give up what they are entitled to. 

The next instance relied upon is muta- 
tion No. 102 according to which Mt. 
Jawandi made a gift of some land to her 
daughter Mt. Bam Kaur. It is clear 
however from the statements of Indar 
Singh (D. W, 4) that proprietary rights 
in this land were acquired by the mother 
Mt. Jawandi. According to all the deci- 
sions of this Court it was tbeself-acquired 
land of the widow and this is not an in- 
stance of daughters succeeding to their 
father's self, acquired property. The 
fourth instance relied upon is mutation 
No. 357. This ie the same instance as is 
reported in 1935 Lab 419 (17) already 
referred to. The next inelauoe relied 
upon by the lower Court is mutation No. 
89. This is the same instance as 1935 
Lab 408 (ll), the instance of Khaira Jats 
where toe riwaj-i.am was not looked at 
and the general custom of the Province 
followed. This instance I have already 
rejected. The next instance is a judg- 
ment of the Senior Sab-Judge, Lyallporr 
dated 16tb October 1928. The main 
decision in that case was tbatSber Singh, 
the father of the plaintiffs, consented to 
the gift and that therefore bis tons could 
not dispute it. This obviously therefore 
is not an instance in favour of the daugh- 
ters. As regards mutation No. llO, there 
was a suit in Court and the issue framed 
was: "Are the daughters not entitled 
to succeed to the self-acquired property 
of their father in the presence of colla- 
terals?" The decision of the Senior Sub. 
ordinate Judge again purports to follow 
the so called general Customary 
the Punjab as given in para 23 of Batti- 
gans Digest of Customary Law. Ibis is 
a case decided on the wrong view ^ toe 
onus and is of little or no value. Muta- 
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tioD No. 108 is in favoar o( a dangbtor, 
but this is a case ^bere there is no evi- 
dence that there were any collaterals in 
existence. None appeared before the 
Bevenue Officer and the witness who sup. 
ported this instance, Hakam Singh 
(D. W. 13), did not mention tbe existence 
of collaterals. Another instance is muta- 
tion No. 81. This is another case where 
no mention is made by any one of the 
existence of any collaterals. 

Tbe last instance relied upon by the 
Judge is mutation No. 92. Here tbe 
motation itself mentions that no colla- 
terals were in existence end that Gebl 
Singh bad no heir. Most of the instances 
relied upon therefore are not instances in 
favoar of danghters, while tbe few which 
are, have been decided on a wrong view of 
the onus. A good instance against daugh. 
ters is Ex. P IS'^a mutation which was 
not sanctioned by the revenue authorities. 
Biehen Singh, a Handal Jat, who had 
migrated from Amritsar District to Lyall- 
pur, gifted his self-acquired land to bis 
, daughter. The collaterals objected and 
tbe revenue authorities refused to mutate 
the gift in favour of tbe daughter. Ano- 
tber good instance against daughters is 
Ex. P-9 This is a case amongst Kambohs 
where the District Jndge of Amritsar 
held on 6th October 1917 that tbe daugh- 
ter had failed to prore her right to sue- 
cession in preference to collaterals to the 
eelf.aoquired property of her father. Ano- 
^er instance against daughters amongst 
Kambohs is a mutation decided by the 
Collector, Sir Geoffrey de Motnmorenev. 
on 2nd July 1918, (Bx. P 8). Ho held that 
daughters were not entitled to succeed to 
the Belf.aoqnired property of their father 
in preference to collaterals. The riwaj-i- 

am therefore is strongly in favour of the 
collaterals, appellants. Nothing has been 
shown to discredit the riwaj i.am of the 
Amritsar District; while the instanoee are 
on the wholOi either mconclnsiTe or in 
favour of the collaterals, though there 
are a few instances in favour of the 
daughters. The instances in favour of 
the daughters have usually been decided 
on a wrong view of the onus of proof and 
are not thus important. In my judgment 
the presumption arising from the riwaj-i- 
am entry has not been rebutted, and I 
accept the appeal with costs throughout 
oeoree the plaintiffs' suit. 

Abdul Rashid, J. — I agree. 

B,D./b,k. Appeal alloxoed. 
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Ahmad — Defendant— Appellant. 


V. 


Mohammad and others — Plaintiffs and 
Defendant — Respondents. 

First Appeal No. 1522 of 1934, Decided 
on 10th December 1935, from the judg- 
ment of Senior Sub-Judge, Sargodba 
D/- 19th July 1934. 


(a) Cuttom (Punjab) — Riwaj-i-am and 
Wajib ul-arz— Entriea not specifically refer* 
ring to tion'«nee»tr&l properly refer to an- 
ceetral property only. 


Eotries in a riwaj-i'am or wajib*al-arz» wbicb 
do DOl specificaUy parport to mentlOD non- 
aoceUral property, must be takea to refer to 
ancestral property : 2 P R 1909 ; 1926 Lah 
210 : 1932 Lah 358 and 591 ; I93i Lah 351 and 
1935 Lah 518, Ref, [P 812 0 1) 

(b) Custon (Punjab) ~ Suceeeaion — Non- 
anceetral property ^ Mikans of Sbabapur 
Dialrict^Married daughters exclude colla* 
teraU Collaterali have prior right in euc** 
ceeding to ancestral properly. 

According io tbe enstom prevailing in the 
Mikans tribe, and (be Mahomedan laodboldera 
of Sbahpoc District generally, collaterals are 
excluded by married dangbtere in succession to 
the non ancestral property of a sooless pro- 
prietor, but the collaterals hare a prior right to 
eucceed to bis ancestral property. [P 813 0 2] 


(c) Custom (Punjab) — Ratligan's Digest 
Para. 23 (1)— Statement is wrong. 

Remark in para. 23 (1) of Rattigan'e Digest 
that a person cannot succeed to hie mater- 
nal grandfather except in succession to hia 
mother is not a correct statement of tbe cos- 
tom as actually exieting In the Punjab Pro- 
vince : 1915 Lah 375 ; 1922 Lah 217 : 1927 
Lah 510 ; 1920 Lah 460 ; 1929 Lah 285 and 
280 ; 1933 Loh 466 and 1985 Lah 425, Ref. 

[P 813 C 21 


Mekr Chand Mahajan, R. G. Man- 
chanda and S, C, ilanchanda — for Ad 
pellant. 


Badri Das and J . D, Kapui^—tot Res 
pondenbe. 


J.“The partiee to this 
Iftigation are Mikans of manza Viih 
Tabsil and Distriot Sbafapur. and their 
relabionabip will be seen from the podi. 
gree.table given at tbe end of the judg- 
ment. [For pedigree.talle, see next page ] 
The last male bolder of tbe property 
Allah Yar, son of Ismail, Allah Yar 
died Bonless on 7th September 1909 
leaving three widows, Mb. Anayatan, 
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Maqsad 


Jilal 


I 


Eoayat 


Allah Yar 

I 

Euayat 

I 

Murad 

I 

Ismail 


Allah Yar. 
died eontess. 
whose estate is 
ID dispute. 


9 

Maia Khao 


I 

Pateh Khan 
I 

Mohammad Khan 

I 

Khada Yar 


9 

Chnhar 


Dalawar 

I 

Umar 


I 

Baland 

I 

Mehar 


I 

Khan 


Bukan 

I 

Ziadab 


Ditta Rban Rosban 


Fajra 


Langar 

I 

I 


9 

Karam 


1 


Amir Bhai Kban Mnghla Gholam 


Sbababal 

I 

iMobammadp 


Mohammad 


I 


I 


I 


I I I Bahadar 
(pltfi. 1). Zaidah Baja Baja Saleh | 


I 

Alla 


I 

Barkhurdar 


T 


Allah Yar 


I 

Fateh Kban 

I 

I 

Obulam 


Mahmood 

I 


I 

Mohammad Khan 


Ahmad 


I 

Sultan Dadu 

I 


Langra 


I 

Bhai Kban 


I 

Jalal 

I 

Saed 


I I 

Enyat Sardara 


I I 

Taja Ziadab 


Baja 


Ziadha 

I 


Bababla 


Amir 


Mitha (pits. 2). 


I 

S bababla 

1 

Ghana 


Taja 


Mokhla 

[ 

Jiwan. 

(pits. 4). 


I 

Mohammada 


Baja 

Ahmad, 

(pits. 5). 


lamail 

I 

Khada Bakhsh, 

(pits. 8). 


Mt. WallaD and Mb. Jallan. He had foar 
daughters from Mb. Anavatan, namely 
Mb. Fazlan, Mt. Aitan, Mb. Sittan and 
Mb. Bakban. He had also a daughter, 
Mt. Fateh, from his third wifeMt. Jallan. 
Mb. Wallan had no child. On Allah Yar’s 
death the widotvs succeeded to the usual 


life-estate and, on the death of Mt. Ana- 
yatan and Mt. Jallan, the whole P^perty 
was entered in the name of Mt. Wallan. 
Mt. Fazlan, the daughter of Allah Yar, 
and Me. Anayatan was married to Langar, 
from whom she bad a Ahmadi do 
danb 2. In May 1925 Mb. Wallan orally 



1936 


Ahmad v. Mohammad (Tek Cband, J.) 


gifted 599 kanals ot land in mauza Sikan. 
darpor and 53i kanais of land in mauza 
Vijh to Ahmad, defendant 2. Mutations 
of these gifts were sanctioned by the Bo- 
venue authorities on 22nd April 1926. 

On 21st April 1932 Mohammad and 
Mitba (plaintiffs 1 and 2), who are col- 
laterals of Allah Yar in the seventh 
degree, and Malik Mumtaz Mohammad, 
EhHn Tiwana of Jahanabad, who claimed 
to be a transieree of the reversionary 
rights of plaintiffs 1 and 2, instituted a 
suit against Mb. Wallan and Ahmad for a 
declaration that the gift by Mt. Wallan 
to Ahmad was invalid and ineffectual 
against the reversionary rights of plain- 
tiffs 1 and 2. The other collaterals equally 
related as plaintiffs 1 and 2, were im. 
pleaded as pro forma defendants. Three 
of them, Khuda Bakbsb, Jiwan and 
Ahmad, son of Baja, subsequently applied 
to be made plaintiffs, and this was done. 
The name of Malik Mumtaz Mohammad 
Khan was struck off the list of plaintiffs, 
as the right of his transferors to get pos- 
session of the land had not yet accrued. 

In the plaint it was alleged that the 
land was ancestral qua the paintiffs and 
that, according to the custom prevailing 

widow of 

Allah Yar in favour of bis daughter’s son 
was invalid. The suit was resisted by 
Mb. Wallan and Ahmad, who denied the 
ancestral character of the land and fur- 
ther pleaded that the plaintiffs being dis. 
tanb collaterals had no right to sue in the 
presence^ of the daughters and the 
daughter s son of the deceased male owner 
they being preferential heirs The learned 
Sub.Judge held that the entire land in 
dispute was ancestral and, according to 
the custom prevailing in the tribe, mar- 
ried daughters are excluded by collate- 
rale, howsoever remote in succession, to 
ancestral as well as non-anoestrul pro- 
porty. and that, in any case. Abroad 
being the daughter’s son of Allah Yar 
could not succeed to bis property except 
in succession lo bis mother Mt. Fazlan and 
as the latter bad not yet succeeded he 
could nob be regarded as the heir of bis 
SWbdfatber, as laid down in 

fh, « Ealtigan’s Digaat. On 

these endings the learned Judge granted 

deolaration 

prayed /or, Ahmad appeals, 

arfnL°-.K® have 

argued though for different reasons- 
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that it was not necossary to decide whe- 
ther the land in dispute was ancestral or 
not. Mr Mebr Cband for the appellant 
contended that the Answers to Questions 
16 and 17 of Wilson's Costomary Liw of 
the Shabpur District, on which the learned 
Sub-Judge bad relied, relate to succession 
of near agnates against daughters of a 
sonless proprietor, and that as plaintiffs 
are related to Allah Yar in the seventh 
degree they are not his “near agnates” 
and therefore there was no recorded cus- 
tom showing that the plaintiffs had a 
preferential right to succeed to ancestral 
or acquired property. Consequently, the 
learned counsel argued, there arose no 
presumption in the plaintiffs’ favour, and 
as the evidence produced by them was 
wholly insufficient to establish the al- 
leged custom, their suit should fail on 
this short ground, irrespective of whether 
the property was ancestral or not. 
Mr. Badri Das for the plaintiff.respon- 
dents maintained, on the other hand, 
that the Answers to Questions 16 and 17 
were general in their terms and declared 
that a married daughter “in no case” in- 
herited her father’s property, whether 
moveable or immoveable, ancestral or 
acquired He pointed out that these 
Answers are emphatically against married 
daughters and make no distinotion bet- 
ween "near” and “distant” agnates, and 
must be taken to mean that collaterals, 
howsoever remote, excluded daughters 
from all kinds of property. The learned 
counsel also relied on the wajib-uUarz of 
the Settlement of 1856-8 (Ex. P. 83) and 
maintained that tho onus was equally 
heavy on the defendants with regard to 
ancestral as well as non-ancestral pro 
petty, and that they had failed to dis. 
charge it. After consideration I find my- 
self unable to accept either of these con, 
tontions. In my opinion the wajib-ul-arz 
18 of very little assistance for the decision 
of the point before us. It stated that 

In .K devolves upon the daughter 

in the absence of ft writing by the last male- 
aolder .... Any daughter, who does not wish 

•*’! *5® paternal 

estate. If sbomteodgto m&rry cetttDff 

possession, the collaterals of her father who 
effect her marriage shall be tho owners of the 
heritage, and the daughter shall have no con- 
cern with the heritage of her father. 

It was conceded by Mr. Badri Das that 
t^l. 1 of this paragraph did not cor- 
reotly represent the ousiom as recorded 
in the tiwaj-i-am of the second settle 
meat, or as aetuolly found existing, ao- 
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cording to which it was not open to a 
sonless proprietor to make a g-ft inter 
vivos of hi8 ancestral property to bis 
daughter to the prejudice of bis collate, 
rals. Secondly, it is by no means clear, 
what exactly is the meaning of the last 
clause. It seems to give the right to soc* 
ceed. on the marriage of a daughter, 
only to those collaterals who effect” her 
marriage, which presumably means ar- 
range for her marriage and defray the 
expenses on the occasion It is, there, 
fore, not the nearness of agnatic relation, 
ship which determines the right to soc. 
ceed. but the fortuitous circumstance of 
individual collateral or collaterals (whe- 
ther near or remote) having contributed 
towards the marriage expenses. It would 
seem to follow that a distant collateral, 
who effects' the marriage, would exclude 
a nearer or equally related collateral who 
does Dot ; and it is not easy to say what 
would he the position of several collate- 
rals who coQiributed towards the ex. 
penses but not in equal shares. It is, 
however, not necessary to speculate on 
these points, for in this case it is not 
alleged that the plaintiffs bad ’effected' the 
marriage of Mt. Fazlan, or that they had 
contributed towards its expenses. The 
plaintiffs, therefore, cannot derive any 
support from this entry. It may also be 
mentioned that similar entries in other 
villages of this district have been held in 

1 Lab 284 (l) and C. A. 665 of 1905 to 
apply to ancestral property only. See 
also the discussion at pp 293-4 of 13 
Lab 276 (2). It is now well-settled that 
entries in a riwaj i am or wajib ul-arz, 
which do not specihcally purport to men. 
tion noD-ancestral property, must be 
taken to refer to ancestral property only: 

2 P R 1909 (3) : 7 Lah 124 (4); 13 Lab 

404 (5) ; 13 Lab 458 (6) ; 15 Lah 791 (7) 
and 1935 Lah 518 (8). 

1. ObuUm Mahomed v Gaubar Bibi, 1920 Lah 

9=54 I 0 419=1 Lab 284=10 P L R 1920. 

2. Ebac Beg v Faleb Kbatuo, 19^2 Lab 167= 

135 I C 769=13 Lab 276=32 P L R 890. 

3. Kidbu V Ram Siogb, (1909) 2 P R 1909 = 
1 I C 457. 

4. Sham Das v. ^foolo Bai, 192G Lab 210 = 95 
I C 337=7 Lab 124=27 P L B 164. 

5. Rabmali All Khao v. Sadlq-ul-Misa, 1932 
Lah 353 = 188 I C 280 = 18 Lah 404 = 33 
P L R 1X7. 

6. Abdul Babman v. Katho, 1932 Lab 591=140 

I C 469=13 Lab 458=83 P L R 770. 

7. Mabomed Alam v. Hafizan, 1934 Lah 351 = 

150 I C 46=16 Lab 791=36 P L R 878. 

8. OangaRam v. Karaojau Das, 1935 Lah 518 
=17 Lah 61. 


Questions 16 and 17 of Wilson’s Cus. 
tomary Law of Shahpur District pre! 
pared in 1889-95 and the answers as 
recorded are also by no means as clear as 
they might have been But taking them 
as a whole, I find myself unable to accept 
the contention of Mr Mehr Chand that 
the recorded custom must be taken to 
refer to ‘‘near" collaterals only. I have 
discussed this matter at length in 13 Lah 
276 (2). see particularly pp, 294.7 and 
it is not necessary to repeat here all that 
was said in that judgment. It will be 
sufficient to say, that nothing has been 
nrged before us which could throw any 
further light on the point. In my opin. 
ion, having regard to the recent Privy 
Council decisions, the onus is initially on 
the defendants to show that the daughters 
or their sons exclude the plaintiffs from 
succession to the property of Allah Yar. 


The real question for determination, 
therefore, is whether the defendants in 
this case have succeeded in discharging 
this onus, with regard to either kind of 
property. Now so far as ancestral pro. 
perty is concerned, it may be stated at 
once that no evidence worth the name 
has been produced by the defendants to 
prove the exclusion of collaterals by 
daughters or their issue. With regard to 
non- ancestral property, however, we have 
two judicial instances on the present 
record : (1) Ex. D.l, Mt. Jallo v. Mt. 
Sajadan, decided by the District Judge of 
Shahpur, in which daughters were sue. 
cessful against collaterals of the 5tb degree 
in succession to non-ancestral property ; 
and (2) Ex. D.5 Tora v. Mt. Matnry 
decided by the Senior Subordinate Judge, 
Sargodba. In this case also the land was 
Don.ancestral and the daughters sno- 
ceeded in excluding collaterals. In ad- 
dition to these, there are the following 
published decisions in which daugbtew 
were preferred to collaterals 1'^* 
property: 1 Lah 284 (l): 13 Lab 2761-J;; 
and 1934 Lah 404 (9), aU of which came 
from this district. 


Mr. Badri Das seeks to minimise the 
ralue of these instances on the ground 
ibat in none of them did 
lelong to the Mikan tribe. T is ■ 
Siam, however, has no force according 
o Answers 16 and 17 in Wilson s 
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tomary Law, on which the plaintiffs 
tbcmseWes rely, the same custom exists 
among all Mussalman tribes the dis 
trict, except Tiwanas and Syeds. in 
whose case there are certain variations. 
!rhe instances cited do not fall within 
the exception, as the parties in none of 
them were Tiwanas or Syeds. They were 
Kbokhars in No (l), Noons in No. f?). 
Sipras in No. (3) and Awans in Nos (4) 
and (5). The custom in all these tribes 
being the same as among Mikans, all the 
instances are relevant. 

As against this, not a single instance 
of exclusion of daughters from succession 
to noD-ancestral property by collaterals 
as remotely connected as the plaintiff baa 
been proved by them. The lower Court 
in its judgment at p. 46 has referred to 
certain instances bat they all relate to 
ancestral property: Instances Nos (1), 
(2) and (3), Bxs. P. 34. P. 35 and P. 36 re. 
ferred to by the lower Court all relate to 
the property of one Bhai Khan, whose 
coltaterale of the 2nd degree succeeded 
on the marriage of his daughters. Simi. 
larly instances Nos. (4) and (5) Exs. 
P. 37 and P. 89, relate to the estate of 
one Shamas whose unmarried daughter 
Mt. Umran succeeded originally, and on 
her marriage the property went to (he 
collaterals of the 2nd degree Instances 
Nos. (6) and (7) Exs. P. 38 and P. 40 re. 
late to the succession of one Ahmad 
whose daughter Mt. Jallan originally 
succeeded and on her marriage the pro- 
party went to collaterals of the 2nd 
degree. Similarly instances Nos. (8) and 
(9J, Ezb. P. 41 and P, 43 relate to tbe 
saooession of one Khanjra or Pajra, 
whose daughters originally succeeded and 
on their marriage the property was taken 
by the collaterals of the 2nd degree. In 
none of these cases, however, has it been 
shown that tbe property was non-ances- 
tral, nor were the collaterals related in 
the seventh or remoter degrees, 

Both parties led considerable oral evi. 
dence but the witnesses made vague and 
conflicting statements trying to support 
the custom as alleged by the party who 
bad summoned them, and were not able 
to cite any well-established instance in 
aupport thereof. Several of them con- 
tr^ioted themselves on various points 
and in most oases in which the daughters 
bad excluded the collaterals, the wit 
nesses eventually admitted that tbe land 
was ancestral. After careful oonsidera. 


tioD I am of opioioQ that tbe defen'^ants 
have succeeded in prov ns; that according 
to the coetom prevailmc; io this tribe, 
and the MobammedHn land-holders of 
Shah par district generally, collaterals 
are excluded by married daughters in 
succession to tbe non ancestral property 
of a sonless proprietor, but that tbe ooK 
laterals have a prior right to succeed to 
his ancestral property. 


The learned Senior Subordinate Judge 
has also held that the gift to Ahmad was. 
in any case, invalid as he is not an heir 
to bis maternal grand-fatber, except in 
succession to his mother, and for this he 
has relied on a remark In para. 23 (l) of 
Rattigan’e Digest This remark, bow. 
ever, applies to ancestral property. Fur- 
ther it has been held in numerous oases 
that it is not a correct statement of the 
custom as actually existing in tbe pro- 
vince : see 41 P L R 1916 (lO) ; 5 Lah 
450 (l 1); 8 Lah 6a6 (12); 78 I C 778 (l3); 
9 Lah 95 (14) ; 109 I C 590 (15) ; 14 Lah 
404 (16) and 16 Lah 160(17). In view 
of these authorities Mr. Badri Das 
for the respondent very fairly and pro- 
perly admitted that be was unable to 
support tbe judgment of the learned 
Senior Subordinate Judge on this point. 
On the finding on the qnestion of cus- 
tom, as given above, it becomes neoes. 
sary to determine whether tbe pro- 
perty in dispute is wholly or partially 
ancestral qua the plaintiffs. As stated 
already, tbe land in dispute is situate 
partly in mauzaSikandarpur and partly 
in mauza Vijh. It is common ground 
between the parties that mauza Sikandar- 
pur was originally a part of mauza Vijh, 
and that it was separated in the course 
of the settlement of 1905-06. It will ap. 
pear from tbe pedigree table that the 


0*01, ivio 378= 

,, 10693=41 PLR1916. 

11. (^binda V. NaDdu, 1933 Lah 317 = 74 T 0 
Lah 460. 

13. T. Md. Bashir Khan, 1937 Lah 

510—103 I 0 338 = 8 Lah 536 = 98 P L R 
664=9 L L J 376. 

13. OhanbaU v. Biahaa, 1930 Lah 460 = 78 
10 778. ^ 

1928 Lah 

285—113 I 0 41=9 Lah 95. 

10. Kaman V. Gbafoor AU, 1928 Lah 280 = lfM 
, _ 1 0 590=9 r^ah 496=29 P L R 620. 

16. Dahl Bakah v. Qbulam Nabi. 1933 Lah 466 
—141 10 678=14 Lah 404=34 P L R 129 

17. Aitbar Khan v Abdullah Khan, 1918 Lah 
436=158 I 0 230=16 Lah 160 = 37 P L R 
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commoa ancestor of the parties was Jalal, 
son of Sikandar who lived more than 200 
years atio. The land, therefore, cannot 
be held to be ancestral unless there are 
materials on the record from which it 
may be inferred with reasonable certainty 
that it had come to Allah Yar by inherit, 
ance from Jalal. The learned Senior 
Subordinate Judge has observed that: 

The laud iu dispute comprise^^ malkiyat and 
sbamilat lauds aud that it ^vas in possession 
of Allah Yar, the husband of the donor, in the 
first regular settlement of 1350*5$. 

We have spent considerable time in 
examining the revenue entries which 
have been placed on the present record, 
but 6nd it impO'-3il)ld to connect the land 
in dispute with that which was bold by 
Allah Yar in 1856-o8, nor can we say 
definitely bow much of the bind in dis. 
pute was malkiyat in the bands of Allah 
Yar and how much of it was shamilat in 
that settlement or in the second regular 
settlement. If the entire land was malki. 
yat of Allah Yar in 1856 58, the case 
would be easy of decisioo, for we find it 
impossible to hold that it was ancestral 
qua the plaintiffs The lower Court has 
largely relied on the note to the pedigree 
table of the proprietors of mauza Vijh 
prepared in the course of the second 
regular settlement (Ex. p. 48 printed at 
p. 85 of the paper-book). It is stated 
therein that mauza Vijh was originally 
founded by Vijbour, common ancestor of 
the parties 532 years ago, and that it 
was deserted sometime later, and was 
refounded by Sikundar with the assist- 
ance of his sons, Jalal and Daniyal, about 
200 years ago, and that it has not been 
deserted since. There is, however a com- 
plete blank as to how the various land- 
holders held the land during this period 
of 200 years which elapsed after the se- 
cond foundation of the village. The ear- 
liest record is that of 1856-58 which 
shows that there was great disparity in 
the lands held in ownership by the dea- 
cendants of Enayat and those of Dilawar, 
sons of Jalal The area owned by the 
former was 800 odd ghumaons, while that 
owned by the latter was 1323 ghumaons. 
Among the descendants of Enayat, Allah 
Yar is entered as the owner of 463 
ghumaons while Mian Khan of 338 ghu- 
maons only. Besides, in khata No. 25 we 
find Dilawar's descendants bolding four 
shares, while a stranger, Dayal Singh 
Arora, owned four shares in this khata. 


In other khatas also the land is held by 
various persons in different shares, which 
is inconsistent with the theory that the 
land had descended among thedeacen- 
dants of the original founders according 
to ancestral shares. The onus of proving 
the ancestral nature of the land was 
clearly on the plaintiffs, but in view of 
all the facts set out above and the cir. 
cumstanco that the tenure of the village 
was bbayyachara, possession being the 
measure of ownership, it cannot be said 
that they have succeeded in discharging 
it, merely by tbo recital under the pedi- 
gree.table of tbe second 1889-95 regular 
settlement that tbe village was founded 
by tbeir common ancestor several cen* 
turies ago and that it has not been 
deserted since. This question was consi* 
dered at length in a recent decision of 
this Court in 1935 Lab 659 (18) in which 
tbe rulings relied upon by the lower 
Court, namely 90 P E 1914 (19) and 63 
I C 984 (20) were considered and ex- 
plained. I. therefore, bold that such of 
of tbe land in dispute as cun be traced to 
tbo ownership of Allah Yar in tbe khewat 
of 1856-58, cannot be held to be ances- 
tral qua tbe plaintiffs. 


With regard to the land which was 
shamilat in 1856*58, tbe materials on tbe 
record are unfortunately in such a con- 
fused state that it is not possible for us 
to coma to any deBnite conclusion For 
some reason, which has not been ex- 
plained on the record, the usual proce- 
dure of having a tabular statement trac- 
ing the khasra numbers of the land in 
dispute to the earliest available revenue 
records was not followed. The special 
kanuQgo, who was examined on inter- 
rogatories, gave incomplete and unsatis- 
factory replies, from which no definite 
conclusion can be arrived at. ^e bave 
spent considerable time in wading throug 
the documents, which have been placed 
on the record by tbe parties, but in spite 

of the assistance of both tbe counsels, w 
bad spent considerable time and a 
over it it has not been possible to trace 

satisfactorily any 

in dispute to fcbe land o^ned by Allan 

Yar in tbe settlement 

these circumstances tbe only 

18. SbibSiogh v. Suba Singh. 1985 Lab C58— 
20. Umra v. Khotn, (1921) 69 I 0 984. 
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to ns is to send the case back to the 
lower Court with the direction that the 
special kanungo, or some other revenue 
official, be examined again and a tabular 
statement prepared showing the kbasra 
numbers of the land in dispute and the 
corresponding kbasra numbers in the 
three regular settlements giving in each 
case the entries in the proprietary 
column. It may also be stated that Mr. 
Badri Das argued before os that tbe ques- 
tion that the shamilat land was an. 
cestral is res judicata by reason of a cer- 
tain decision in a civil suit between tbe 
ancestors of the parties. The plaint in 
that suit is printed at p. 70 of the paper- 
book but tbe jawab-dawa and tbe deci- 
sion of Mr. Bose, Subordinate Judge, who 
decided tbe case, do not appear to have 
been placed on the record. A transla- 
tion of the judgment on appeal by Mr. 
Bullock, Divisional Judge, dated 25th 
February 1892, is aUoon the record but 
has not been printed. From the plaint 
and the translation of the judgment of tbe 
Divisional Judgeit is not possible to ascer- 
tain definitely what the pleadings of 
the parties were and what was the exact 
decision given in that case. In order to 
enable us to adjudicate upon tbe plea of 
res judicata raised by counsel, it seems 
necessary to have before us the record of 
tbe civil suit No. 39 of 1890, Sahib Khan 
V. Mohammada, instituted on 12th Feb. 
roary 1890 and decided by Mr. Rose, Sub. 
ordinate Judge, on 22nd October 1891, 
*P'J_that of tbe appeal decided by tbe 
Divisional Judge on 25th February 1892. 
The Senior Subordinate Judge will ar- 
range to send these records with the 
report of tbe special kanungo or the reve- 
nue official. 

Both counsel have been directed to 
cause their respective clients to appear 
before the Senior Subordinate Judge, 
bargodha .on 13th January 1936, on which 
date the learned Judge will give a date on 
which the special kanungo or another 
revenue official is to appear, when direo. 
tions will be given to him to prepare the 
necessary statements. The return shall 

O' before 

16th March 1936. 

B.D./b.K. Order accordingly. 
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(Haji) Nur Mohammad — Plaintiff — 
Petitioner. 

V. 

Ahmad Ali Khan and another — Defen- 
dants— Opposite Parties. 

Civil Bevn. No. 117 of 1936, Decided 
on 24th April 1936. from decree of Addl. 
Judge. Small Cause Court, Delhi, D/. 15th 
November 1935. 

Le«»e— Two le>8ee« executing joint leaie— 
One le««ee put in possession— Other lessee 
not requesting lessor to be put In possession 

buck other lessee not being obstructed bv 

lessor IS lieble for rent. 

Where two persons executed a joint leaseand 
one of the lessees was actually in possession all 
along of the leased property and lessor has In 
no way obstructed lessee in entering into joint 
possession of the premises and where no request 
to this effect IS ever made by the other lUsee 
he 18 clearly liable to pay rent: 1918 ioA 2aq 
and 25 Mod 687, Disfin/ /sS Mad 499 Rsi Z 

XT- ... . _ [psieoai 

Aiaz Ml — for Petitioner. 

Madan £al~for Oppo. 

site Parties. 

5’ebruary 1935 Ahmad 

Ah Khan defendant 1, and his uncle Azam 
Ah Lban defendant 2. jointly executed a 
rent.deed m favour of the plaintiff Haji 
Nur Muhammad for a bouse in Delhi 
agreeing to pay rent at Bs. 8 permenaam’ 
The defendants failed to pay the rent 
slipulated, and on 13th Mav 195*^ 
plaintiff sent them a notice of demand by 
registered post. The defendants sent no 

'®P‘y- on 5th June 1935 the 
plaintiff instituted a suit for recovery of 

A^f kT 1. Ahmad 

judgment. Defen. 
danb 2, Azam Ah Khan admitted exeou 
tion of tbe rent.deed but pleaded bhaf hn 

was not Hable,a8 hehadno? beeo putin 

possession of tbe house by the okinJif? 
The Additional Judge. SmLl Ca^se CotT 
decreed the suit against defendant 1 bub 
dismissed it against defendant 2. 

The plaintiff has come in ravlain.. « j 
asks for a decree against defendant 9 ala^o^ 
In my opinion this revision must suooeed' 
As stated already, the two lessees ara 
uncle and nephew and had jointly execut 
ed a single rent-desd in favour Jf fk 
plaintiff. Defendant 1 admittedly entered 

linnu/T « Still OOCUpying S 

house. Defendanb 2. when eerv^sd with 
notice by the plaintiff, demanding 
and threatening a suit on 13th MayVsSd^ 
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sent DO reply. After the suit had been 
instituted, he wrote to the plaintiff on 
24tb June 1935, denying bis liability to 
pay on the ground that he had not been 
put in possession. In the written state- 
ment which be bled in answer to the 
plaint, be stated that the arrangement 
was that he was to be put in possession of 
a half portion of the bouse, for which be 
was to pay rent at Bs. 4 only. This, bow. 
ever, is not borne out by the contents of 
the rent-deed. In the statement made 
by him as a witness be did not stick to 
this story, but stated that be and his 
uncle were inimical to each other, that be 
wanted the whole bouse for himself, and 
bad asked the plaintiff several times to 
give him possession but that the latter 
failed to do so. He, however, led no evi- 
dence of bis alleged enmity with defen- 
dant 1. Again, in the written statement, 
be stated that one-balf of the bouse was 
really required for occupation by one of 
bis sons, who bad lately married and 
wanted to live separate from him. But 
be made no mention of this in the witness, 
box. Defendant 1, when examined as a 
witness for defendant 2 stated that, 
though defendant 2 bad joined in the exe- 
cution of the rent.deed, he bad no inten- 
tion of occupying the house. He also 
stated that bis relations with defendant 2 
were cordial. In view of these contradic- 
tory statements, there is little doubt that 
the defence set up by defendant 2 Is false, 
and bis plea that he had executed the 
lease without understanding its contents 
cannot be accepted. 

In support of his conclusion, the learned 
Judge of tbe Court below has relied upon 
S. 108 (b). T. P. Act, 19 P R 1910 (l) 
and 25 Mad 587 (2), but none of them is 
applicable to tbe facts of this case. In 
S. 108 (b) it is laid down that a lessor is 
bound, on tbe lessee's request to put bim 
in possession of tbe property. As ob- 
served by Mulla in bis Transfer of Pro- 
perty Act p. 549, tbe liability of the lessor 
does not arise unless tbe lessee makes a 
request, and the lessor is not obliged to 
put an unwilling and recalcitrant lessee 
into possession. Here there is no reliable 
evidence that defendant 2 bad made any 
request to the plainti ff to put him in pos- 

1. Abdul Karim v. Upper India Bank, 1918 Lah 
236=10 I C 684=19 P R 1918=110 P L R 
1917. 

2 Zamiodar ot Vijiyanagaram v. BebareSurya 
Narayan, (1902) 25 Mad 587=12 M L J 219. 


session. In 19 P E 1918 (1) the lessor 
himself bad never been in possessioa 
before the lease, his own title was being 
challenged by other parties and, there- 
fore, in spite of request by tbe lessee be 
was unable to put bim in possession. Ac. 
cordingly bis suit for rent was dismissed. 
Tbe facts in 25 Mad 587 (2) were very 
peculiar, as was explained in 33 Mad 
499 (3). In tbe last mentioned case it 
was held that where tbe lessor does not 
put tbe lessee in possession, but there is 
no obstruction or likelihood of obstruction 
to tbe lessee taking possession of tbe same, 
and he neither tries nor requests the 
lessor to put him in possession, in a suit' 
by tbe lessor for rent tbe lessee is liable. 
Having regard to the fact that the two de- 
fondants are related as uncle and nephew, 
that they bad executed a joint lease, that 
defendant 1 has been actually in posses 
sion all along, that tbe plaintiff in no way 
obstructed defendant 2 in entering into 
joint possession of tbe premises and, in. 
deed, no request to this effect was ever 
made by him, he is clearly liable to pay 
rent. I accept tbe petition for revision 
and in modi6cat)on of tbe decree of tbe 
lower Court, pass a decree for the amount 
claimed against defendant 2 also, with 
costs in both Courts. 

B.D./r.K. Revision allowed. 

8. Narayacaswami Naidu v. Bam Erishoaya, 
(1910) SS Mad 499=5 1 0 479. 
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Jesa Bam and others — Defendants"" 
Appellants. 

V, 

Ghulaman and another — Plaintiffs and 
<thers — Defendants — Respondents. 

Second Appeal No. 13l of 1936, De- 
eded on 14ch May 1936, from decree of 
)ist. Judge, Mianwali, D/- 30th October 

935 

(•) Landlord and Tenant •- S»Ie ^doa 

dalkiyat land«— To lec i-.j, jnto 

and it fold or not Court htt t 

lircumttancef and Malkirat 

Where a person sells the 

.nd,.m orte, to “o*” l5Sk 

hamilat Is or is not sold, tbe 
□to the surrounding „,i _9 » 

onductof the of all these 

onclusion after consideration qs) 

TlTraneferof Property Act ^ 

,lled- in 8. 41 do not govern the wota 
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fer/* but have relereoce to tbd real owoer 
the (raDsteror to hold hiaxseH out as 


ostensible owner of the property : 1934 Ml 
193. Be/. (Peis 0 21 

Mehr Chand Mahajan and Nawal 
^ishore — for Appellants. 

Pandit Bishan Narain — for Respon- 
<3eQts. 

Judgment. — On 24th September 1889, 
Ghulaman, plaintiff, sold certain Adna 
Malkiyat land in Mau^.a Jandanwala, Tab. 
-sil Dhakhar, District Mianwali, to Jesa 
Ram alias Kbota Ram. defendant 1 for 
Rs. 30 by an unregistered deed. Mutation of 
this sale was entered by the Patwari on 
Idtb December 1898, and was sanctioned 
on 17th October 1901. In the sale deed 
it was not mentioned whether the sale 
comprised the sbamilat appurtenant to 
45 kanals and 9 marlas of the Khewat 
land sold. In the mutation also, no men. 
tion was made of the sbamilat having 
been sold, nor was the vendee entered as 
Malik Qabza. Shortly afterwards, Jesa 
Ram got entered the names of bis three 
brothers Lai Cband, Sbib Dayaland Ealu 
Bam as eo-sharers of the land which be 
bad purchased. Defendants 2 to 7 are the 
descendants of these persons. On 5th 
December 1932, NirmalDas, defendant 5, 
son of Kalu Ram, sold a portion of this 
land, together with the appurtenant sba. 
milat to Cbobha Ram, father of Amir 
Cband and Jodha Bam, defendants 9 and 
10, by a registered deed. This deed com- 
prised some other land also, and was for 
Rs. 3.500. 

Proceedings for partition of the shami- 
lat land were started at tbe instance of 
some of the co-sharers before the revenue 
authorities, in which Ghulaman con- 
tended that he had sold only the Khewat 
land in 1889, and that be was still tbe 
owner of the appurtenant sbamilat, while 
the defendants alleged that tbe sale in- 
eluded the sbamilat also which wae of no 
special value at the time. As a question 
of title was involved, tbe Revenue Officer 
gave no decision on the point, but referred 
the parties to civil Courts. Aocordinaly, 
^ 3rd April 1934, Ghulaman and one 
Haq Nawaz, who claims to be a trans. 
foree from Ghulaman, brought a suit for 
a declaration that the plaintiffs were tbe 
•owners of tbe sbamilat appurtenant to 
the Ad na Malkiyat land which had been 

on 24th September 
ibbJ, to Jesa Ram, defendant 1. The 
defendant denied tbe claim and pleaded 

1986 L/103 &101 


that the sale of 1889 included the appor* 
teoant sbamilat also. Defeudants 9 and 
10 raised a further plea that their father. 
Cbotba Ram, was a boua 6da purchaser 
for valuable cousideratioD from Nirmal 
Gbaud, who was one of tbe osteosible 
owners of the sbamilat land and therefore 
in any case, they were protected in ao. 
cordance with the principle of S. 41, T.P. 
Act. 

The trial Court decreed the suit and 
gave tbe plaintiffs tbe decUratiou asked 
for. Defendants 1 to 4 and G went up in 
appeal to the District Judge who affirmed 
the decree of the trial Court. Before 
tbe learned District Judge, tbe defen. 
dants-appellants attempted to raise a new 
point that the suit was barred by 0. 2, 
R. 2 ; bub as the plea had not been taken 
in the trial Court, the learned District 
Judge did not permit tbe plaintiffs to 
argue it. On second appeal, three points 
have been urged before me by Mr. Mehr 
Cband Mahajan on behalf of the appel- 
lants : (l) That the decision of the 
learned District Judge that the sale of 
1889 did not include tbe sbamilat, is 
vitiated by the fact that the learned 
Judge has not approached the case from 
a correct legal standpoint and has mis- 
directed bimself as to tbe quantum of 
onus which lay on tbe defendants.appeU 
lants. in tbe circumstances of this case ; 
(2) that the learned Judge should have 
allowed the defendants to argue that the 
suit was barred by 0. 2. R. 2 ; and (3) 
that, in any case, tbe sons of Chotha Ram 
are protected according to the principle 
of law embodied in S. 41, T. P. Act. 

After hearing the learned counsel at 
great length, I see no force in the ffrst 
contention. As already stated, the sale 
deed in favour of defendant 1, and the 
mutation which followed, make no men. 
tion of the appurtenant sbamilat having 
been transferred. This however is not 
conclusive on the point, for in those days 
land, especially sbamilat which was 
mostly Banjar in the Western Districts 
of the Province, was not of much value. 
?u decide therefore as to whether 

the sbamilat was or was not sold, the 
Lourt-has to look into the surrounding 
circumstances and the conduct of the 
parties and then arrive at a conclusion 
after consideration of all these matters 
In this case, the learned District Judge 
baa taken all these circumstances into 
consideration and has foond that it could 
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Dofc be said that the vendor bad severed 
all connexion with the village or that he 
had taken no further interest in such 
property as was still owned by him in 
this village. This is a hnding of fact 
arrived at after a consideration of the 
entire evidence on the record, and I can 
see DO ground justifying interference by 
the Court of second appeal. Mr. Mehr 
Cimnd relied pnocipally upon 14 Lah 
496 (l), but I see no reason to hold that 
the learned District Judge bad not kept 
in view the principles laid down in that 
judgment. The first contention therefore 
fails and must be disallowed. 

The plea that the suit is barred by 
0. 2, R. 2 is sought to be based upon a 
certain suit which was instituted by 
Ghulaman. plaintiff, against the defendant 
to recover the land sold in 1889. This 
suit was ultimately withdrawn by him on 
15th October 1907, The plaint in that 
suit is not on the record, nor have copies 
of other proceedings been tendered in 
evidence in the case. For these reasons, 
it is not possible to see whether the 
alleged omission to include the ebamilat 
in the claim, as laid in that suit, operates 
as a bar to the present suit under 0. 2, 
B. 2. If the plea had been raised at the 
proper time in the Court of the first 
instance, the record of the previous suit 
might have been sent for, or the plaintiffs 
might have met the plea by producing 
the necessary copies. It cannot therefore 
be said that the question is purely one of 
law, which the learned District Judge 
could have allowed to be taken for the 
first time in appeal. I overrule the second 
coDtentioD 

The third point deals with the case of 
the SODS of Chotba Ram, who, as already 
stated were purchasers for value from 
Nirmal Das under a registered sale deedi 
dated 5th December 1932. This sale 
comprised a portion of the Kbewat land 
which bad been purchased by Jesa Ram, 
defendant 1, from Ghulaman. plaintiff, in 
1889, and also the appurtenant sbamilat. 
In the revenue papers, the sbamilat has 
all along been entered as owned by the 
proprietors hash rasas khewat. In the 
kbewat, Jesa Ram and bis brothers and 
nephews, including Nirmal Das, are not 
described as Malik Qabza, but are shown 
as full owners, like the other proprietors 
in the village The learned District Judge 
X, Eup Cband v. 8ardar Rban, 1933 Lah 428= 
142 I G 227=34 P L B 824=14 Lab 496. 
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has therefore rightly observed that the 
vendee Chotha Ram was under no obliga. 
tion to enquire further into their title to 
the sbamilat It is clear that Chotha 
Ram was a bona hde purchaser for value 
from one of the ostensible owners, and he 
had taken such reasonable care to asoer- 
tain his transferor’s title as was necessary 
under the circumstances. The learned 
Judge has however held that the case 
does not fall within the principle under- 
lying S. 41, T P. Act, as the "first con- 
dition that the person now claiming an 
interest should have in some way either 
expressly or impliedly consented to the 
transfer is wanting in the present case.”^ 
There is little doubt that in this state- 
ment of the law, the learned Judge has 
misread the clear provisions of S. 41 of 
the Act, and misunderstood the principle 
underlying the rule of estoppel enacted 
therein. As observed by Mulla in bis 
Transfer of Property Act (Edn. 1), p, 160. 
the conditions necessary for the applica- 
tion of S. 41, are : 

(1) That tbe traDsferor is tbo ostODsibl^ 
owner ; (2) that be is so bj the consent, expresa 
or implied, of tbe real owner ; (8) that tha 
transfer is for consideration, and (4) that tha 
traoefereo has acted in good faith taking reason- 
able care to ascertain that the transferor has 
bad power to transfer. 

Obviously the words "with tbe consent 
express or implied" in the section do not 
govern the word" transfer,” but have re- 
ference to tbe real owner allowing tbe 
transferor to bold himself out as an osten. 
sible ownerof tbe property; see 56 All 582 
(2). Mr Bisban Narain for tbe plaintiff- res- 
pondent frankly conceded before me that 
he was unable to sustain tbe reasoning 
the learned District Judge on this point. 
This being so, it must be held that all 
tbe conditions necessary for the applica- 
bility of the rule laid down in S. 41 exist 
in this case, and the plaintiffs cannot 
question the right of Jodha Ram and 
Amir Cband, sons of Chotha Bam, to tbe 
sbamilat land appurtenant to tbe portion 
of the kbewat land sold by Nirmal Das 
to him 

At the conclusion of the argument. 
Mr. Bisban Narain urged that tbe decren 
of tbe lower appellate Court dismissing 
the suit should not be varied in respect o 
this land as Jodha Ram and Amir Cband 
had not joined in the appeal to this Court, 
which baa been institote d by Jesa Rag. 
2. Fazal Hussain v. Md. Kazim, 1^34 aU 1»3— 
150 I G 81=66 AU 682=1934 A L J 644. 
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and his brothers and nephews only. It 
appears that Jodba Ram and Amir Cband 
bad not appealed to the District Judge 
against the decree of the trial Court, but 
bad been impleaded as respondents in 
that Court, as they bare been impleaded 
in this appeal also. The learned District 
Judge however had allowed the appel- 
lants to argue whether the suit qua the 
shamilat sold to these respondents should 
be dismissed because of the rule embodied 
in S. 41, T. P. Act Presumably, this was 
done as the appellants were as much 
int^^rested in the decision of tbe point as 
Jodba Ram and Amir Cband. One of the 
terms of the sale deed of Sth December 
1933 is that if, for any reason, tbe trans- 
feree lost any portion of tbe property 
sold to him, be shall be entitled to re* 
ceive compensation therefor from the 
transferor. Therefore Jesa Ram and hie 
brothers and nephews are materially 
affected by the Snding on this point, even 
though tbe variation in tbe decree of the 
lower Court will primarily benefit defen- 
dants 9 and 10. In these circumstances, 
I see no legal bar to my deciding this 
appeal on tbe third point raised by tbe 
appellants' counsel. In any case, 0. 41, 
R. 33 gives this Court power to pass any 
decree which ought to have been passed 
in favour of these respondents even 
though they have not filed an appeal or 
orossobjeotioD. 

For the foregoing reasons, I accept the 
appeal and in modification of the decree 
of the learned District Judge pass a 
decree in favour of the plaintiffs granting 
them a declaration that they are (he 
owners of the sbamilat appurtenant to 
the kbewat land sold by Ghulaman, plain- 
tiff 1, to Jesa Ram, defendant 1, by deed, 
dated 24tb September 1889, except tbe 
sbamilat appurtenant to that portion of 
^6 land, which has been sold by Nirmal 
Das to Chotha Ram, father of Jodha Ram 
and Amir Cband, defendants 9 and 10, by 
the registered sale deed, dated 5th De- 
oember 1932. The suit qua that land is 
dismissed and defendants 9 and 10 are 
declared to be the owners thereof. Having 
regard to^ all the oiroumetan&es, I leave 
the parties to bear their own costs 

tnronghout. 


B.d,/r,k. 


Appeal allowed^ 
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Monroe and Currie, JJ. 

Hardit Das — Appellant, 

V, 

Gurdit Singh and others — Objectors— 
Respondents 

First Appeal No. 1512 of 1932, Decided 
on 2Dd January 1935, from decree of Sikh 
Gurdvvaras Tribunal, Lahore, D/- 8th 
August 1932. 

Punjab Sikh Gurdwaras Act (6 of 1925), 
S*. 7 (I), 16 (2) (iii) — Petition under S. 7 (J) 
— Mere recitation of Grant h Sahib does no! 
convert tnsliluUon into Sikh Gurdwara — In- 
otitulion muft be proved to be establiihed 
for use by Sikbt for public worship— ^ Institu* 
tion found to be merely college of Udasi 
fakirs— Travellers and fakirs fed at tangar— * 
Granth Sahib read— Institution not held to 
be Sikb Gurdwara 

To declare an iostitution a Sikh Gurdwara 
under S. 16 ( 2 ) liii), it is oecessarj to prove 
that tbe iostitution was (a) established for 
Qse by Sikhs for tbe purpose of public wor- 
ship and (d) that it was us^ for such 
worship by Sikhs before aod at time of pre- 
flentatioa of petition under S. 7 (1). The 
mere recitation of the Granth ^hib does not 
in itself convert an Institution into a Sikh 
Gurdwara. There is no provision in tbe Sikh 
Gurdwaras Act that raises any presumption 
that because tbe present form of worship ia 
Sikh, it must be held that tbe Sikh form of 
worship was in vogue from the foandatioo of 
the institution. (P $21 0 2 ; P 832 0 1] 

Wbero therefore it is not proved that tbe In- 
stitution was established for use by Sikhs for the 
purpose of public worship and the evidence 
merely shesvs that the institution was a col- 
lege of Udasi fakirs consisting of a Guru and 
his chelas, that travellers and fakirs were fed 
at the langar and the Granth Sahib was read 
the institution cannot bo held to be a Sikh 
Gurdwara: 1984 Lah 13, Rs/.; 86 Mad 416 
Disfinp. [P 322 C 1] 

G B. Khanna and Bhagat Singh— tor 
Appellant. 

/. L Kapur^ B, 0. Mancha^ida and 
Ourokaran Singh— fot Respondents, 

Currie, J.— This appeal has been pre- 
ferred against the decision by a majority 
of the Sikh Gurdwaras Tribunal that an 
ii^titution at Pakhowal, in the Ludhiana 
District^ should be declared a Sikh 
Gurdwara. The appeal has been brought 
by mahanb Hardit Das whose petition 
under S, 8, Sikb Gurdwaras Aot^has been 
dismissed by the above decision. 

The petitioner's case was that the in^ 
stitution was a dera of Udasi fakirs, 
which had been founded 200 years back 
by a spiritual ancestor, Dasondhi Das, 
as his place of residence. He claimed 
that in addition to his predecessors' 
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sma<3hs in the dera, there were pictures 
of Baba Sri Cband and Gola Sahib, which 
were worshipped. 

Tbe objectors’ case was that the insti- 
tution bad been established by Sikh 
Zaniindars in the eighteenth century, 
that they l)rouqht in DasonJbi Das from 
another village and settled him in the 
institution Ic was further alleged that 
the present mahant was ap|)oioted by 
the pancbayat and the lambardars. and 
that tbe inhabitants of the village were 
fully entitled to ren^ove him. It was con- 
tended that tbe object of the worship was 
tbe Granth Sahib and that the institu- 
tion was used for public worship by tbe 
Sikhs of tbe village. Tlius, it was urged 
that tbe institution was a Sikh Gurdwara 
under the provisions of S. 16 (2) (iii), 
Sikh Gurdwaras Act. 

The learned President summarised his 
bodings under six heads at p. 41 of tbe 
paper book. He held: 

(a^ Tbe institution wa$ fouoded and eodow* 
ed by tbe proprietors of village Fakhowal who 
are Sikbs. They brought D^sondbi Das who 
was a Chela of Mabant at Horan and placed 
him in charge of tbe iastitutioo. 

(b) Tbe proprietors of tbe village have exer* 
cised control in tbe matter of appointment of 
the Mahants when occasion required it. 

(c) From the statements made by mabant 
Bisben Das and the village proprietors in 1850, 
it appears that tbe two prominent features of 
the institution were tbe regular recital of tbe 
Granth Sabib and tbe feeding of fakirs and 
travellers. The reference to the recital of 
Granth Sabib indicates that It was a public 
ceremonial recital which is, in essence, tbe 
Sikb form of public worship. 

(d) Dharam^alasin this province are general* 
ly partly religious and partly charilible in 
tbeir character and tbe evidence on the record 
shows that tbe present institution was of this 
type. 

(e) Id view of the proved fact that Sikh form 
of public worship has been in vogue in (bo in* 
stitution at least since 1850, it may be presum- 
ed, in tbe absence of any evidence to tbe 
contrary, tb^t the same form of worsbippre* 
vailed since the foundsuon of the institution. 

(f) Tbe petitioner alleeed that a picture of 
Baba Sri Chand, the Gola Sabib, and the 
smadhs were tbe objects of worship in the in* 
stitution, but be failed to prove the allegations. 

It will be coDvenient to esamina these 
Bodiogs seriatim: 

As regards the origiuof the institutioD, 
it appears from a statement of Bisben 
Bas made in 1850, that tbe zamindarsof 
the village Pakhowal, in which were then 
included tbe villages ofKaila and Dbalian, 
invited Dasondbi Das of village Heran. 
According to this statement, Ex. 0-14, 
tbe zamindars built a dbaramsala for tbe 


comfort of fakirs and sadhs, gave the 
land as a muafi for tbe food expenses of 
fakirs and got its revenue remitted by 
Eai Ahmad. In tbe mua6 inquiry, a 
patta from Rai Mohammad of Raikot was 
produced, Ex. P.6, but this was con- 
sidered by the olbcer conducting the 
inquiry to be probably spurious and no 
great weight attaches to it. There can, 
however, be no doubt that, as alleged, 
the original grant of revenue was made 
by one of the Rais of Raikot, who were 
then the rulers of this tract. Though the 
present proprietors of village Pakhowal 
are now mainly Sikhs, it does not neces- 
sarily follow that the proprietors who in- 
troduced Dasondhi Das about the middle 
of the 18th century — at least 100 years 
before tbe earliest statement made in the 
case when this part of the country was 
under Mohammadan rule — were them- 
selves strictly orthodox Sikhs. 

As regards tbe second question, viz. tbe 
appointment of the mahant of this insti- 
tution, it is clear that throughout, the 
office has devolved from Guru to chela, 
the Guru, in his lifetime, nominating his 
successor generally from among bis 
cbelas. At the time of tbe succession of 
the present mahant Hardit Das there 
appears to have been some dispute. His 
brother, Gurdit Das, was tbe senior chela 
and would normally have succeeded, but 
predeceased bis Guru Moti Ram, Though 
all bis predecessors bad been celibate, 
Hardit Das bad a wife; and it is clear 


that this gave rise to apprehension in the 
minds of tbe other cbelas and Hardit 
Das had to execute the agreement, 
Ex. 0-13, dated 11th March 1904, in which, 
after reciting that he had been unani- 
mously appointed mabant by the ohelas 
of Mahant Moti Ram and tbe lambardars 
and members of the pancbayat of Pakho- 
wal, he undertook to give up the woman 
be had married by karewa and to provide 
tbe other cbelas with food and olotbiJ^i 
and that if he appointed a new chela he 
should not be from amongst bis near 
collaterals. In the event of a breach 
d( these conditions, he authorise 
pancbayat and the lambardars o urn 
him out of the dera and appoint another 

mahant. It is obvious 
ment was entered into for the e 
his brother chelae. It is 
shat it does not contain 
regarding tbe maintenance of . 

tvorship, Sikh or otherwise. Had it been 
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dictated by the pnocbayat, it ^oald be 
natural to expect sooie reference to the 
performing of the worship of the Graoth 
Sahib. I do not think, therefore, that it 
can be said that the villagers, as a rulei 
exercised the power of appoiDtiog and 
removing the mahanb of the institution. 
It will be convenient to consider the find, 
ings (c) and (d) together. These institu* 
tions in the Ludhiana District have been 
fully described in the final report on the 
Bevision of Sebtlemont of the Ludhiana 
District (1878-83) by Mr. Gordon Walker, 
which has been cited at length in 15 Lah 
247 (l). These institutions are partly 
religious and partly charitable, in charge 
o( an ascetic or sadb whose duty it is to 
keep the laagar or alms-house going. In 
most cases be reads the Granth of the 
Sikh scriptures: 

Iq tha larger iostitutioos of this sort the sadh 
and bis chelas make up a college, tha formoi 
being called the Gura or father of the chelas 
and the mahanl of the iostitutiou. 


It appears to me that the present insti. 
tatioD is of the type described in this 
passage, It is clear that there have 
always been a number of fakirs in thii 
institution with which is connected 
another institution, that at Awan Lobana 
in the Sheikhnpura District, both the 
institutions having been under one and 
the same mahanb throughout. It is signifi. 
cant that the institution has throughout 
been described as a dera, a term frequently 
associated with Udasi institutions, and 
that it has never been described as a gurd- 
wara. There is nothing in the account of 
the foundation of the institution to show 
that it was founded for any purpose other 
than the entertainmeut of fakirs and 
sadhs. It is not till 1850 that there is 
any evidence to show any connection with 
Sikh worship. In the inquiry conducted 
in 1850 byMuDshi Mehtab Singh, Deputy 
Collootor, Bishen Das is described as a 
Fakir Nanaksbahi and bis occupation as 
Granth khwani. He further stated that 
25 fakirs and some three or four labour- 
era lived permanently at the dharmasala, 
and five to ten travellers came there every 
day and were supplied with food. The 
Granth was recited and a Granth was 
always kept open there. This statement 
was made on 20th July 1850. It is signifi. 
cant that in statements made both by the 
patwftri and the lambardara on 6 th April 

V^*?n«l°*** 133^ Lah 13=151 
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1850, a clear reference was made to the 
presence of Tbakars in the institution, it 
being stated by both the patwari and the 
lambardars that some of the income was 
spent on the bal bhog of the Tbakars, in 
addition to feeding the fakirs. Id was 
only when they were called again, two 
days later, before the Deputy Superinten- 
dent Munsbi Mehtab Singh, that they 
stated that they had mentioned Tbakars 
by mistake and that in reality they read 
the Granth and worshipped the same. 
From this it is apparent that at that time 
it ia doubtful whether there was any 
public worship of tha Granth S^hib, as it 
is inconceivable that, if there had been, 
tba lambardars would have made no men- 
tion of it until they were questioned on 
the second occasion by Munsbi Mehtab 
Singh. 

As regards the fifth finding: in any 
case, even if we accept the conclusion that 
there was public worship by Sikhs in 
1850, there is no ground for assuming that 
there was such worship 100 years pre. 
viously at the time of tbe foundation of 
the iDstitotion. I do not think that it 
can be presumed, as was done by the 
learned President, that tbe proprietors of 
the village being Sikh, the place was used 
for public worship by Sikhs. There are 
many cases of institutions in Sikh villages, 
which have been held to be Udasi instu 
tutions and not Sikh Gurdwaras. The 
second presomption raised by the learned 
President was that where the Sikh form 
of public worship bad been in vogue in an 
institution at least since 1850 it might be 
presumed, in the absence of any evidence 
to tbe contrary, that the same form of 
worship prevailed since the foundation of 
the institution. This view was apparently 
influenced by the ruling reported as 36 
Mad 418 (2). But, in the present case 
there is no ground for raising such a pre- 
sumption. It has been held in 15 Lah 
247 (1) and in other oases that the mere 
recitation of the Granth Sahib does not 
in itseU convert an institation into a Sikh 
Gurdwara. In the present case we know 
that the amadhs are a prominent feature 
ot the institution, though the worship of 
Gola Sahib and tbe murti of Baha Sri 
Chand has not been proved. There is no 
provision, as far as I am aware, in the 
bikh Gurdwaras Act that raises any pre- 
aumption that because tbe p resent form 


822 Lahore 


Dial Singh v. Bhagat Kam (Bbide, Jj 1936 


of worship is Sikh, it must be held that 
the Sikh form of \T 0 r 9 bip has been in 
vogue from the foundation of the instil 
tutioD. 

To declare a place a Sikh Gurdwara 
under S. 16 (2) (iii), it is necessary to 
prove that the institution was (a) estab- 
lished for use by Sikhs for the purpose 
of public worship and (b) that it was used 
for such worship by Sikhs before and at 
tlie time of the presentation of the peti- 
tion under sub-s. (l) of S. 7. In the 
present case it appears to me that it has 
not been proved that the institution was 
established for use by Sikhs for the pur- 
pose of public worship. The evidence 
points rather to the fact that the institn- 
tioQ was a college of TJdasi Fakirs con- 
sisting of a Guru and bis cbelas; travellers 
and fakirs were fed at the langar and the 
Granth Sahib was read. It is in fact an 
institution very similar to that at Latala 
dealt with in 15 Lah 247 (l). I would, 
therefore, hold that the institution is not 
a Sikh Gurdwara. 1 would accept the 
appeal with costs and grant the petitioner 
a decree declaring that the dera at Pakbo- 
wal is not a Sikh Gurdwara. 

Monroe, J. — I agree. 

r.m./b.k. Appeal allotced, 
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Coldstream and Bhide, JJ. 

Dial Singh — Objector — Appellant. 

V. 

Bhagat Ram and others — Petitioners — 
Bespondents. 

First Appeal No. 1929 of 1933, Decided 
on 17th March 1936, from decree of Sikh 
Gurdwaras Tribunal, Lahore D/- 10th 
July 1933. 

(a) Punjab Sikh Gurdwarai Act (S of 1925) 
S. 16 (2) (iii) — Sikh Gurdwara — Burden of 
proof is on petitioner. 

It is iDCumbout upon the petitioner to prove 
that tbo institution has been established lor 
U6G by Sikhs for the purpose of public worship 
and has been so used for that purpose up to the 
time of the presentation of the petition. 

(P 822 C 2] 

(b) Punjab Sikh Gurdwaras Act (S of 1925), 
S. 16 (2) (iii)^ Public worship — Isolated state- 
ments in muafi inquiries indicating public 
worship should not be laid much stress on. 

The policy of the British Government was to 
continue endowments (or the maintenance of 
religious establishments or charitable buildings 
like Dharamsalas for public accomnsodation, so 
loug as tbo ostablisbments or buildings were 
kept up. So mere Isolated etatoments made in 
the course of muafi enquiries, iocluding that 
there was public worship, cannot be laid much 


stress on to establish an institution a place of 
public worship. [p 323 q 3) 

(c) Punjab Sikh Gurdwaras Act (8 of 1925) 

S. 16 (2) (iii)— Sikh Gurdwara- Institution 

built by Hindu Udasi Sadb— Founder and bis 
descendants living there with families— 
Kharas but no langar kept for travellers— 
Mere fact that Grantb was kept and recited 
in institution held not sufficient to establish 
institution Sikh Gurdwara. 

The Dbarmsala institution was built by a 
Hindu Udasi Sadh. The founder and bis des* 
cendants lived in the Db^rmsala with ibelr 
families and the Granth was kept only in a 
small portion thereof. There was a Kharas for 
the convenience of travellers but no langar was 
kept. The only fact that was proved was that 
the Granth had been kept and recited in the 
institution since 1853 and perhaps from an 
earlier date: 

Held: that the institution was not a Sikh 
Gurdwara. The fact that Granth has been 
kept and recited by itself could not be attached 
much significance in the case of institutioD in 
ebarce of Udasi Sadhsas the Udasis also re* 
vered the Grantb Sahib: 1934 Lah 13; 1936 
Lah 819 and 1936 PC 93, Bel on; 1931 Lah 63, 
SIO and 896. IHsiing. [P 824 0 1, 2] 

Bhagat Singh — for Appellant. 

Nanak Cha7id — for Respondents. 


Bhide, J. — This appeal arises out of a 
petition under S. 8, Sikh Gurdwaras Act 
for a declaration that a dbarmsala situ- 
ated in the village Gill in the Ludhiana 
District is an Ddasi dera and not a Sikh 
Gurdwara*' as claimed by certain Sikh 
worshippers in a petition under S. 7 of 
that Act. The only issue in tbe case was 
whether tbe dbarmsala in dispute was a 
Sikh Gurdwara. Tbe majority of the 
Tribunal who beard tbe petition found 
that the objectors, on whom tbe burden 
of proof lay, bad failed to prove that the 
institution was a Sikh Gurdwara within 


ihe meaning of S. 16, Sikh Gurdwaras 
Act. The petitioners were accordingly 
granted the declaration prayed for and 
:rom this decision one of the objectors 
uad appealed. According to S 16, Sikh 
jurdwaras Act, it was incumbent upon 
ibe appellant to prove that the institu- 
tion bad been established for use by Sib s 
or the purpose of public worship an 
3 ad been so used for that purpose up 0 
the time of the presentation of the pe u 
tion, The oral evidence produced by the 
Darties was of little value and no s rass 
ivas laid on it by either side befoM 
18 . The case has therefore to he decided 
Bainly on tbe documentary evidence pro- 
]uced in tbo case. 

The earliest document available m 
ionnexion with the institution is a patta 
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of Muafi (Ex. P. l) in coDnexioo with 172 
gbumaoQS of land granted by Maharaja 
Ranjit Singh in Sambat 1885 correspond* 
ing to 1828 A. D. It appears from the 
patta that the Muafi'* bad been already 
granted by some prOTious roler and it was 
ordered that the land 

shouM be allowed to remain mnafi as of old, so 
that the person named above (Baba Tilok Dasa, 
Sddh Udasi) may utilize its produce for bis 
maioteoaoce and may keep himself busy in 
praying day and night for the prosperity and 
glory of the roler. 

It will appear from this patta that 
Baba Tilok Dass was then in charge of 
tbe iDstitution and that the muafi was 
granted to him personally. The Baba is 
described in tbe document as an Udasi 
Sadb and there is no mention therein of 
any institution or of any public worship. 
Tbe other documentary evidence is fur. 
Dished by the records of the different 
settlements under the British rale com* 
mencing from 1850. From tbe earliest 
records of 1850 it appears that the Dharm* 
«ala bad been built by Baba Tilok Dass, 
that he lived in it with six or seven 
fakirs, that he bad sunk a well in the 
land attached to tbe Dbarmsala and that 
he was to be responsible for payment of 
tbe land revenue if tbe Muafi was re* 
Burned. In the Ebana Sbumari papers of 
1850 Tilok Dass is stated to be residing in 
the Dbarmsala and is described as Fakir 
Udasi Hindu: (vide Exs. 0*17, 0-18, 
0*19 and Ex. P.4). In the course of the 
enquiry made in connexion with tbe muafi 
in 1850, a question was put as to whether 
the Granth was read in the Dbarmsala. 
The reply was the Grantb Sahib was read 
daily and it was also stated that travel- 
lers and fakirs were fed, but no particular 
©tress is laid on tbe reading of the Granth 
and in the recommendation of the Extra 
Settlement Officer concerning the muafi 
the order passed by the Settlement 
Officer, the reading of the Granth ie not 
even mentioned: vide Exs. P.2 and P-3* 
In Ex. P.2 it is distinctly stated that the 
land should be considered as tbe pronertv 
of the Muafidar. 

In tbe inquiries made during the subse- 
quent settlement also, statements were 
made to the effect that tbe Granth Sahib 
was read at the Dbarmsala and travellers 

significant that in 
^ ‘‘iTu stated that there was only 

« kbaras for tbe convenience of travel* 
lers but no langar, although eooh fakirs 
and sadhuB as happened to come at the 


proper time were fed. It also appears 
from tbe statements made during the 
coarse of these inquiries that tbe descen* 
dantsof Tilok Dass lived in the Dbarmsala 
with their families and the Granth Sahib 
was kept in a small room. Tbe learned 
counsel for the appellant has laid stress 
on a statement in the report of tbe Extra 
Assistant Settlement Officer in 1882, re- 
commending tbe renewal of the Muafi, 
which runs as follows: ^'Dbarmsala se 
gaoQwaloQ ko prastish ka faida hai aur 
am masafron ko qiyam ka faidah hai" 
(Tbe Dbarmsala serves as a place for 
worship to the villagers and as a resting 
place for travellers). The learned Presi- 
dent has, however, pointed out in his judg- 
ment, that there is nothing on the record 
to show on what material this statement 
was based. The learned counsel has also 
laid stress on statements such as "Granth 
Sahib lagaya jata hai Granth Sahib Khola 
Rakba Hai" (tbe Grantb is ceremoni* 
ously opened) occurring in some of the 
statements made during the course of tbe 
muafi inquiries of 1909 (see 0.9 and 0-7) 
and urged that these indicate that 
there was public worship, Bub indi. 
cations of this nature occurring in 
isolated statements cannot perhaps be 
laid much stress on and in any case, 
even if it be held that there was some 
form of public worship in 1882 or 1909, 
it cannot be assumed that tbe Dbarmsala 
was founded for the purpose of any such 
worship. It has to be borne in mind in 
this connection that the policy of the 
British Government was to continue en. 
dowments for tbe mamtenance of religious 
establishments or charitable buildings 
like Dharmsalasfor public accommodation, 
80 long as the establishments or buildings 
were kept op (of. paras. 86, 191 to 196 
of the Punjab Land Administration 
Manual). It was Dikural therefore for 
the incumbents of institutions enjoying 
muafis to try to make out that they were 
serving some religious or charitable pur* 
pose, whether they were originally ©stab- 
lished for such a purpose or not. 

In 1858, Satb Dial, one of the inoum- 
benU made a will in favour of his adopted 
0OD Bishen Dass appointing him as suooes* 
8or to three different Dharmsalas and the 
property abbaohed to them. The villagera 
took no objection and had apparently no 
concern with the appointment of tbe in 
oambeDts of the institution (vide Exhibit 
u-o;. It was urged next that the village 
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Gill is inhabited mainly by Sikbs, that against the appellants’ contention that 
the land attached to the Dliarmsala was the Dharmsala was an institution founded 

granted by the villagers, that no otlier for tbe purposes of public worship by the 
object of worslup in the institution has Sikhs. The only fact of any importance 
been proved and hence it should be pre- tliat the appellants have been able to' 
sumed that the institution was founded prove is that the Grantb has been kept! 
for public worship by the Sikhs. It ap- and recited in the institution since 185oj 
pears no doubt from the history of the and perhaps from an earlier date. But as' 
village, as given underneath the pedigree pointed out in 15 Lab 247 (l), this fact' 
table prepared at the Settlement of 1882, by itself cannot be attached much signi-l 
that Tilok Dass was given some land by ficance in the case of institutions in charge' 
the villagers, but it does not appear bow of XJdasi Sadhs as the Udasis also revere' 
much area was given to him and for what the Granth Sahib. The evidence relating 
purpose. It appears however from the to the early history of the institution in 
same document that grants were made by the present case points to the institution 
the villagers to Brahmans, Sanyasis, and being merely an Udasi monastery in its 
other Udasi Fakirs. The mere fact that inception The evidence in Civil Appeal 
Tilok Dass was given some land by the No. 1512 of 1932 (2) relating to a similar 
villagers cannot therefore be held to be institution in Pakbowal in the Ludhiana 
sufllcient to prove that it was given for District was stronger, but it was held by 
the purpose of any institution in which this Court to be insuQioient to prove the 
Sikb worship was carried on The fact institution to be a Sikh Gurdwara Simi- 
that no other object of worship — such as larly in the case relating to Gurdwara 
Gola Sahib or Thakars — has been proved Manak, which recently came up before 
to bo kept in the institution is also incon- tbeir Lordships of the Privy Council, the 
elusive. For this argument presupposes evidence was much stronger, but the case 
that the institution was founded for the failed mainly owing to absence of evidence 
purposes of public worship while this is to prove that the institution was estab- 
the very fact to be proved. The institu. lislied for the purposes of public worships 
tioD may have been originally an Udasi by Sikhs: see 1936 P C 93 (3). 


monastery and nothing more. It may 
also be mentioned here that it was ad- 
mitted that there are other Dbarmsalas 
in the village available for public wor- 
ship. 

To sum, the evidence on the record 
discussed above shows clearly that the 
Dbarmsala itself was built by Baba Tilok 
Dass, a Hindu Udasi Sadb. The earliest 
patta of Muah granted by Maharaja Ban- 
Jjit Singh states that the mua6 was grant- 
led for the maintenance of Baba Tilok 
Dass and contains no mention of public 
worship or any condition except that the 
muahdar should pray for the long life and 
prosperity of the ruler. The inquiry and 
'report regarding the renewal of the muad 
in 1850 show that Tilok Dass was con- 
sidered to be the owner of the land and 
that be undertook to be responsible 
for the revenue in case the land was 
resumed. Tilok Dass and his descendants 
lived in the Dbarmsala with tbeir families 
and tbe Granth was kept only in a small 
portion thereof. There was a kbaras for 
tbe convenience of travellers but no 
langar was kept, though fakirs and 
sadhus who came at the proper time 
were fed. All these facts militate strongly 


Tbe learned counsel for tbe appellant 
relied on three cases reported at pp. 63 
(4). 319 (5) and 398 (6) of 1934 Lah. 
But these cases are distinguishable as in 
each case there was evidence to indicate 
that the institution in question was 
founded for tbe benefit of the Sikh villa- 
gers. In the first case (at p. 63) tbe 
Dbarmsala had been built by tbe villagers 
at a cost of Bs. 1,5U0. In tbe second case 
Ut p. 319) there was an agreement exe- 
cuted by one of tbe incumbents from 
which it was found that tbe Granth Sabih 
bad always been kept and worshipped in 
the institution. There was also evidence 
to show that when the British Govern- 
ment confiscated the muafi attached to 
the institution the whole villaAO propne- 


1. Arjan Sicgh v. Indar Das. 1934 Lah 18-161. 

I 0 1005=15 Lah 247=36 P ^ B 458. 

2. Hardit Das v. Gurdit Slogh, 1936 Lah 819. 

3. Hem Singh v. Basant Das. 1986 P C 93-161 

I C 529=17 Lah U6(P0). ,qo, 

1. Bisban Das v. Gorbaksh Singh, 1934 Lah 69 
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6. Purao Daa v. Kartar Sjogh, 
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tary body took upon tbemsdlves the res* 
poQsibility for paying the land revenue 
thereof, wbioh indicated that the public 
IQ general was interested in tbe up. keep 
of tbe institution. In tbe last case cited 
(at p. 396] also, there was evidence to 
sbow'tbat the institution bad been found, 
ed by Sikh inbabibants of tbe village for 
tbeir own benehfc. As pointed out in 
15 Lab 247 (l), each case of tbie kind has 
to be decided after consideration of all 
the evidence available and no general 
principle can be laid down. After a care* 
fnl consideration of the evidence in this 
case, I see no good reason to dissent from 
the conclusion arrived at by tbe tribunal 
and would therefore reject tbe appeal 
with costs* 

Coldstream, J, — I agree. 

V.B.B./r.K. Appeal rejected. 

A. I. R. 1936 Lahore 82S 
Coldstream and Bhide, JJ, 

Harnam Da5“Petitioner — Appellant. 

V. 

Kartar Singh and Objectors — 

Respondents* 

First Appeal No. 919 of 1935, Decided 
on lltb Februai;^ 1036, from decree of 
Sikh Gurdwaras Tribunal, Lahore, D/- 
29th March 1035* 

(a) Punjab Sikb Gurdwarai Act (S of 192S), 

7— No direct and clear proof of establi# b> 
ment of institutien^Inferences, warranted 
by circum»Unce» and alio thote drawn by 
CourU in tiinilar circunttancea in other 

taken into consideration, 
there Is no direct and clear proof of 
the exact nature of the worship for which the 
Institution le founded, inferences which appear 
to be warranted by all the circumstances estab* 
llehed mast be taken into consideration. At 
the same titne inferences drawn by the Courts 
in other cases from similar instances have tbeir 
importance. rp pn-Vf 

S 7^* ?“”i^S*kbGurdwarae Act (8 of 1925), 

Sahib i. re.a m jn.tUutioo doe> not make 
that institution Sikh Gurdwara. 

fi,. maoaged by Mahan ts. 

the UdasHaktra They had their chelae aled 
as Mahants of the institution. Muafl of land 
was granted on condition of Granth Sahib being 

ItfuHnfc •Dharamsalas were not 

Mlled Dharamealae but were referred in docu- 

UnH*® V '^^®«wero samadhs on the 

eamadha wero commonly 
found In Uda,i institutions. Though there was 
lengar or an alms-house, there ww no pC 

ftn j luatitution wae not a Sikh 

makV!k! siwi.«‘®/*“^ snffioient to 

make It a Sikh Gurdwara. [P 827 0 I, 8] 


Nanak Chand — for Appellant. 

Bhaqat Singh — for Eespondenfcs. 

Coldstream, J. — This is an appeal 
against an order passed by tbe Sikh Gurd- 
waras Tribunal declaring upon a petition 
presented to tbe Local Government under 
S- 8, Sikh Gurdwaras Act, by the appeU 
lant Harnam Das that an institution 
known as Dbaramsala Pancbaiti, in Lal- 
ton Kalan, a village in Ludhiana district, 
is a Sikh Gurdwara. Tbe tribunal found 
it proved that tbe institution was estab- 
lished for use by Sikhs for tbe purpose of 
public worship and was so used before 
and at tbe time of tbe presentation of the 
petition under S. 7 of the Act claiming it 
to be a Sikh Gurdwara for such worship 
by Sikhs. It is contended before us on 
behalf of tbe appellant Harnam Das that 
tbe evidence does not justify this finding. 
A case of this kind must be decided 
wholly upon the evidence adduced by tbe 
parties, for the questions for decision are 
questions of fact, but, as in such oases the 
more reliable evidence, that of old docu. 
ments, comes from a time long before the 
agitation began in favour of tbe purifioa. 
tion of tbe management of religious and 
charitable institutions frequented by 
Sikhs, it is seldom that there is direct and 
clear proof of the exact nature of tbe wor 
ship for which the institution was founded, 
and we have to base our cooolusion upon 
inferences which appear to be warranted 
by all the circumstances established in 
each case. At the same time it was ob. 
vions that for tbe purpose of deciding 
such oases inferences drawn by thisOourt 
in other oases from similar oircumstanoes 
have their importance. The institution 
dates from towards the end of the 18th 
century. The first Mahant was Sham 
Das, an Udasi Sadb, who was given a 
grant of land revenue free. He was sue. 
oeeded by his chela, Brahm Sarup. who 
was Mahant at the time of the British 
annexation and the muafi was oontinued 
m his favour by the village proprietors 
who were themselves assignees of the 
land revenue, and described themselves 
as istimrars. Brahm Sarup died in 1657 
and was succeeded by bis chela Balak 
Kam who died in 1888. His chela Hari 
;Ua8 was Mahant until his death in 1925. 

Harnam Das, the petitioner, was his 
obela. 

The President and' member of the 
Tribunal (the third member was not a 
party to tbe order) based their decision 
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on the following circumstances: (l) It 
appeared clear to the Tribunal from the 
statements of Brahm Sarup and others re- 
corded at the 6r3t inquiry into the Muah 
previously enjoyed by the Mahants that 
the grant of land had been made to the 
Mahant by the village proprietors for the 
maintenance of the Dharamsala. and in 
order that the produce should be spent 
upon travellers and for the recital of the 
Granth or Sikh scriptures. Brahm Sarup 
described his occupation as granth khani 
at the enquiry made at the next land 
revenue settlement in 1831 (Ex. 0. 9) ; 
(3) in 1901 the istimrars resumed the 
muafi because Hari Das did not render ser- 
vice to travellers and did not recite the 
Granth Sahib (0. 12). In a petition pro- 
seuted to tlie Collector they stated that 
the Muab land had been granted by the 
istimrars to Brahm Sarup on condition 
that the income of the land attached to 
the Dharamsala was spent on food and 
the entertainment of visitors, thatShabad 
Gbauki was performed and the Granth 
Sahib remained open at all times and was 
recited by some able granthi, but Hari 
Das had not attended to visitors since he 
bad become Mahant in 1889 nor fed them 
nor recited the Granth Sahib or have it 
recited ; and (4) The oral evidence that 
the Granth Sahib wasbeing worshipped in 
the Dharamsala was accepted by the 
Tribunal in preference to the evidence to 
the contrary led by the appellant. After 
hearing counsel at length and examining 
the evidence my conclusion is that the 
decision that the Dharamsala was founded 
for public worship by Sikhs is not war- 
ranted in the circumstances apparent 
from the evidence in this case. 

The nature of the village Dharamsalas 
in Ludhiana District is described in the 
report on the revision of the land revenue 
settlement (1878-83) by Mr. Gordon 
Walker. The description has been 
quoted at some length in 15 Lab 247 (l) 
which dealt with a dispute about the 
Gurdwara Dharamsala Fanchaiti in 
Latala and has also been referred to in 
C. A. No. 1512 of 1932 (2) decided by 
Monroe and Currie, JJ., on 2nd January 
1935 where the dispute was over a 
Dharamsala at Pakhowal. These dbaram- 
ealas are partly religious and partly 
charitable instit utions. They are ma- 

1 Arjao Singh v. Inder Das, 1934 Lab 18=151 
I 0 1005=16 Lab 247=36 P L R 468. 

2 . Hardit Daa v. Gordit Singb, 1936 Lfth 819* 


naged by a Mahant who is an ascetic or 
Sadh whoseduty it is to maintain a langar 
or alms-house. In mostcasesthe Mahant 
reads the Granth or Sikh scriptures. In 
the larger institutions of this sort the 
Sadh and bis Cbelas made up a college or 
monastery, the former being the Guru, or 
father of the Cbelas, and the Mahant of 
the institution. The circumstances of 
the institutions to which those judgments 
related appear to have been very similar 


m most respects to those of the institu. 
tion in this case. In both, the Mahants 
were Udasi Fakirs and in both the 
Mahants in charge in 1850 described 
themselves as reciters of the Granth 
Sahib. 

In the Latala case (l) it was observed 
that even if its muah bad been granted on 
condition that the Granth Sahib was 
read, this did not prove that the institn- 
tioD was established for the purpose of 
public worship by Sikhs and was used for 
such worship by Sikhs. On the other 
band in the Pakhowal inslitutionii) there 
were idols (tbakars) in 1850, and Latala 
Dharamsala was found to have been origi- 
nally an Udasi College or monastery. As 
made clear in the Latala caseil)the reoit- 
ing of the Granth Sahib ^ay be a regular 
feature in an institution which is not a 
Sikh Gurdwara, and on the other band 
an institution may from its foundation on- 
wards have been managed by Udasi 
Faqirs and yet be a Sikh Gurdwara, for 
Udasis, though not orthodox Sikhs, rever- 
ence the Granth Sahib and that the 
Mahants of Sikh institutions have often 
been Udasis is a matter of common know- 
ledge. (After recording the evidence bis 
Lordship proceeded further.) All that 
there is in support of the Tribunal s find- 
ing in this documentary evidence is the 
fact that the Granth Sahib was 
recited in the Dharamasala between 1850 
and 1889 and that in 1901 the istimrars 
resumed the Muafi because Hsridas ha 
misspent its revenue and had refused o 
read the Granth Sahib or have it read. 
As already noticed the mere fact that tue 
Granth Sahib was kept opened or read 
in an institution will not by 
proof of the institution being a biHb 
Gurdwara. As regards *be allegations 
made in the complaint, that the perform- 
ance of Shabad Chauki was a condition ot 
the grant, this is the first time such a 
condition was mentioned and I have no 
doubt at all that the condition was an 
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inTeotioD for the purpose of the complaiot. 
Id any case the moah was at the disposal 
of the istimrars, and if it was conditioDal 
on the recitation of the Graoth Babib its 
coDtiDuatioQ or conBecation would Dot 
necessarily prove that the iostitutioa bad 
been founded for public worship by Sikbs. 

Nor do the other circumstances estab* 
lisbed support such a decision. The 
Dbaramasala has never, it seems, been 
called a Dbaramasala, but has been re. 
ferred to in some documents as a Dora by 
which name Udasi institutions are com. 
monly known. There are bve Sikh Gur. 
dwarasin the village (two old and three 
new), and the fact that the bulk of the 
proprietors are now Sikbs is not an im- 
portant piece of evidence. The istimrars 
of 1850 were not all 'Singhs’. There 
are Samadbs of Balak Bam and Earl Das 
on the land of the Mabanta. Their eiis. 
tence may not be inconsiateDt with the 
Dbaramsala being a Sikh Gurdwara, but 
Samadbs are commonly found in Udasi 
institutions and that their presence was 
regarded as indicating that the institution 
was nob in reality a Sikh Gurdwara is 
apparent from the remarkable statement 
of 006 of the respondents’ witnesses that 
they were built two days before he gave 
evidence, that is to say on 7th March 
1935. It is true that the Dbaramsala is 
not shown to have been in recent times a 
college or monastery, as the Latala 
dbaramsala was found to be, but from the 
dosoriptioD of the Ludhiana Dbaramsalas 
in the Settlement Report of 1878 83 to 
which I have referred above, it is clear 
that only the larger institutions of this 
kind were colleges or monasteries. We 
do, however, know that the Mahants of 
this Dbaramsala had several cbelas. 
Balak Ram had at least five. 

The oral evidence produced to prove 
that public Sikh worship has been carried 
out in this institution does not appear to 
me convincing. In the plan of the instU 
tution submitted with the petition pro 
seated under 8. 7, Sikh Gurdwaras Act, 
all the rooms in the building are des- 
cribed : but though there is a langar 
there is no place shown as the place 
where the Granth Sahib was kept or re- 
cited. An attempt, to remedy this omis. 
Sion was made during the course of the 
proceedings before the Tribunal and a 
new map prepared by a draftsman was 
proved. The evidence of the drafts, 
man shows that his plan was merely a 


copy of the plan attached to the petition 
with a " cbabutra ’’ added. The place 
where this cbabutra was inserted was 
shown in the first plan as a byre. 

Though the respondents* witnesses al- 
leged that the Granth Sahib was wor- 
shipped and offerings were made to it in 
the Dbaramsala no witness tells us where 
this was done. It is difficult to believe 
that public worship by Sikhs was carried 
on in a building in which no room was set 
apart for the Granth Sahib, and it is not 
alleged that this worship was carried on 
outside the building. The oral evidence 
that Hari Das recited the Granth Sahib 
is not consistent with the complaint made 
against him in 1901 and the cooBscatioa 
of the Muafi on the ground that he bad 
refused to read the Granth Sahib or have 
it read. The evidence as a whole points 
definitely in my opinion to the conclusion 
that the Dbaramsala was not founded for 
public worship by Sikbs. I would accord, 
ingly accept the appeal with costs and 
grant the petitioner appellant a decree 
declaring that the Dbaramsala is not a 
Sikh Gurdwara. 

Bhide, J. — I agree. 

R.W./b.K. Appeal accepted^ 
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Abddl Rashid, J, 

Baij Hath — Petitioner, 

V. 

Bam Sarup— Opposite Party, 

Criminal Revn. No. 271 of 1986, Deou 
ded on 2Bth May 1936. 

Criminal P. C. (1S9S), S* S26^Tranifar*^ 
Grcunds^Magistrate, recording entire pro« 
•ecution evidence, being rather “busy— ThU 
is no good reason for transfer of case. 

The Inct that the Magistrate is rather busy 
does net provide any good reason for the traas- 
lerence of a case from his Court to another Court 
wherein almost the entire prosecution evidence 
had been recorded: 1018 Pai 163 , Ref. on. 

(P 828 0 1] 

Chavxan Lai— lot Petitioner. 

Jl/. jlf. Aslant Khan — for Opposite 
Party. 

Order— This is an application under 
S. 626, Criminal P. 0., for the transfer of 
a criminal case pending in the Court of 
Mr, S. M. Rashid, Magistrate. Ist Class, 
Delhi, to the Court of Mr. Sri Ram Sud. 
The circumstances giving rise to this 
application are as follows : The respon- 
dents were prosecuted for offeoces under 
Ss. 420 and 392, I. P, 0., in the Court of 
Mr. Sri Ram Sud. After the statements 
of a number of prosecution witnesses had 
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been recorded two out of the five respoD- 
dent8 presented an application in tbe 
Court of Mr. Pool, Additional District 
Magistrate, Delhi» prating that the case 
may be transferred from the Court of 
Mr. Sri Racn Sad to some other Court of 
competent jurisdiction. In this applica- 
tioD the respondents made a number of 
allegations, in order to substantiate tbe 
plea that they had a reasonable apprehen- 
sion that they would not get a fair trial 
in the Court of Mr. Sri Ram Sud. Mr. 
Pool, Additional District Magistrate 
called for report from tbe trial Court. 
After going through this report Mr. Pool 
was of opinion that tbe allegations made 
against the Magistrate had not been made 
out. Ha, however, transferred the case 
from tbe Court of Mr. Sri Ram Sud to 
that of Mr S il Rashid on the ground 
that tbe Magistrate had a lot of work and 
could not find time to dispose of tbe case 
Quickly, Tbe transfer of tbe case to tbe 
Court of Mr. S. M Rashid has given rise 
to ti)e present application under S. 526» 
Criminal P, C. 

I am of tbe opinion that this case 
should not have been transferred by the 
Additional District Magistrate from tbe 
Court of Mr. Sri Ram Sud. The report 
submitted by Mr. Sri Ram Sud un- 
doubtedly shows that he has a lot of work 
but that alone is no ground why a case in 
which almost the entire prosecution evi. 
jdence had been recorded by Mr Sri Bam 
:Sud should be transferred from bis Court 
to another Court. Mr. Sri Ram Sud 
observed in his report that be was full of 
work 08 he had to take cognisance of cases 
from two tbonas and also to do a lot of 
administrative work unler the Punjab 
Municipal Act. If the Additional Dis- 
trict Magistrate wanted tbe trial of the 
present case to be expedited be could re- 
lieve Mr. Sri Ram Sud of some of the 
cases in which no evidence bad so far been 
recorded or take away from him a part 
of the administrative work that he was 
doing. The fact that tbe Magistrate is 
rather busy do39 not provide any good 
reason for the transference of a case from 
his Court to another Court wherein almost 
tbe entire prosecution evidence bad been 
recorded. Reference may be made in this 
connection to l9 Cr L J 119 (l) where it 
was observed that delay in disposing of a 
case by a Magistrate could not be a 

1. Jewraj Ramjidas v. Dullabji Howjl, 1918 Pat 
152s4d 1 0 407^19 Or L J 119. 


ground for taking action under S. 628 
Criminal P. C. and that i£ the District 
Magistrate thought there was delay he 
should have asked the Subordinate Magis. 
trate to expedite the trial. In my opi- 
nion the order of tbe Additional District 
Magistrate dated 9th December 1935, 
transferring the case to the Court of 
Mr. S. M. Rashid is unsustainable. For 
the reasons given above. I withdraw this 
case from tbe Court of Mr. S. M. Rashid 
and remit it to the Court of Mr. Sri Ram 
Sud for disposal in accordance with law. 
The trial Magistrate should expedite the 
disposal of this case as far as possible. 

R.W./B.K. Application granted. 
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Agha Haidar, J. 
Master Zodpa — Petitioner. 


V. 


Emperor — Opposite Party. 

Criminal Revn. No. 1173 of 1935, De- 

cided on 2nd October 1935. 

{•) Criminal P. C. (1898), S. 476-B-Coin- 
plaint filed under S. 193, Penal Code— Proie* 
cution ordered by trying Magistrate— Appeal 
lies under S. 476 B 

Where a complaint has been filed under 
S. 193, Penal Code, and tbe prosecution has 
been ordered by tbe trying Magistrate, an ap- 
peal lies under S. 476-Bto tbe Sessions Judge: 
1929 Lnh 641 and 1929 All 899, Foil.; 1929 Lah 
9. Not Foil. [P 829 0 1] 

(b) Penal Code (1660), S. 193 — Hearsay 
statement recorded by Magistrate cannot be 
made subject of prosecution. 

Hearsay evidence should not be recorded by 
a Magistrate while recording deposition of a 
witness. Even il such evidence is recorded un- 
der mistake of law, it cannot form the basis of 
a criminal prosecution under 8. 193: 6/0 390, 
Foil. tP 829 0 2] 

(c) Penal Code (1860). S. 211 -Giving evi- 
dence does not amount to institution ot pro* 
ceedings. 

Tbe fact of givlog ovidenco is not tanta* 
mount to the inetitutioQ of proceedings within 
the meaniDg of S. 211: 6 J C 390, ^20 q 2} 

Mehr Chand Sud, Ditvan Chand Saint 
and Qabul Chand — for Petitioner. 

Nazir Unssatn — for the Crown. 

Order.- Four persons, namely Tbakur 
Maogal Chand. Kbusbal Chand. Prithi 
Chand and Gendenangohng, were placed 
before tbe District Magistrate. Kangra, 
being charged with tbe murder of one 
Tsondrui. Tbe Magistrate recorded a 
volume of evidence and in the en 
to the conclusion that tbe story or 
prosecution which was bawd , 

the statements of Munshi Saje am 
Master Zodpa...ha8 not been corrobo- 
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rated and clearly led to the flreaumption 
that a conspiracy existed between Munsbi 
Saje Ram and Master Zodpa to f.abricate 
a false charge of murder against the four 
accused. The four accused were accor- 
dingly discharged and the learned District 
Magistrate taking action under S. 476, 
Criminal F. C., ordered that complaints 
be Sled against Master Zodpa and Munshi 
Saje Ram under Ss. 193/194, Penal Code, 
in respect of the statements made by 
them on solemn affirmation on 24th and 
25tb June 1935, in the Court of the 
learned -Additional District Magistrate, 
Kangra. He further directed tliat a 
complaint be filed in the Court of the 
learned Additional District Magistrate. 
Kangra, at Dharamsala. against Master 
Zodpa and Munsbi Saje Ram under S. 211, 
Penal Code. Against these orders three 
separate appeals were filed before the 
learned Sessions Judge who held that 
since the complaint had been filed at the 
instance of the trying Magistrate there- 
fore no appeal lay to him. He relied 
upon a Single Judge (Zafar Ali, J.) deci- 
eion of this Court reported in 1929 Lah 
9 (1). That case undoubtedly sup- 
^rted the view of the learned Sessions 
Judge. It is unfortunate however that 
the learned Sessions Judge was not aware 
of the later decision of this Court. In 11 
Lah 55 (2) there was a difference of opi- 
nion on this point between Zafar Ali, J. 
and Bbida. J, On a reference to the 
third Judge (Broadway, J ) it was defi- 
nitely held that the view held by Zafar 
Ah, J. was erroneous and that an appeal 
lay under S. 476-B, when a complaint has 
been filed and prosecution has been 

Magistrate; vide 
also 52 All 79 (3). In this view of the 
matter the order of the learned Sessions 
Judge holding that the appeal did not 
he to him was erroneous. I accordingly 
set aside the order of the learned Sessions 

Judge and hold that be could entertain 
the appeal. 

^ As the merits of the case were not gone 
into by the learned Sessions Judge I 
have gone through the record and bUe 
heard counsel for the parties. Saje 

“ivio o’- ^ r.or Id 

6*1^31929 Or 0 
^ ° 266=80 Or L J 1019=11 

liah 66. 

R»m Prashad. 1929 All g 99 ^ 


Barn's statements before the learned Dis« 
trict Magistrate is not only hearsay but 
it is hearsay upon hearsay, being evi- 
dence which readied Saje Bam third band 
or even fourth hand. He did not see any- 
thing with bis eye and did not hear 
anything connected with the act of mur- 
der. In fact he bad no perception of the 
crime in any way. He merely stated 
what he had beard from other persons 
who had heird in their tuin from some 
other persons and so on. The whole evi., 
dence, therefore, was hearsay and a| 
Magistrate esercising proper judgment 
shocld not have recorded it and, even if 
under a mistake of law he recorded it 
8ucb evidence cannot form the bitsis of a 
criminal prosecution. The law on the 
subject is very clearly laid down in a 
judgment of a very eiperienced and 
learned Judge of the Allahabad High 
Court in 7 A L J 618 (4). The beadnote 
brings out the point quite clearly. It 
runs as follows : 

A hearsay scateraent should not be recorded 
bj a Magisilrate while recording the depositioo 
o( a wi(Doss. If such a statement Is recorded 
It cannot he made subject of prosecution under 
S. 193. 1. P. C, 

The same line of reasoning applies to 
the case of Master Zodpa who also did nob 
depose that he saw or heard anytbiug 
coDDseted with the act of murder. Ac- 
cor.Iing to him he received certain infoc. 
mation from some other persons it is 
also hearsay and cannot be the basis of a 
proaecuiion under S. 193, I. P. C. The 
proceedings taken under S, 4i6, Criminal 
P C.. in respect of S. 211, I. P. C., are 
based upon grounds which are still more 
flimsy. So far as I have been able to” as- 
certain from the record the two witnesses, 
namely, Saje Ram and Zodpa, did not 
initiate any proceedings. In fact the 
information was conveyed to the District 
Magistrate by one Rev. Asboe and he may 
perhaps be treated as the person wbo 
initiated proceedings orat any rate moved 
the machinery of law against the four 
accused persons. His case however is not 
before me and I refrain froco expressing 
any definite opinion as to his culpability. 
The two witnesses, Saje Ram and Zodpa. 
merely gave evidence. The mere fact of 
giving 'evidence alone cannot by any 
stretch of reasoning be tantamount to the 
institution of proceedings within the 
meaning of S. 211. 1. P. Q. No authority 
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has been cited to me by the learned 
Crown Counsel that a witness who gives 
evidence which we would assume for the 
sake of argument to he false, makes him 
liable not only under S. 193, 1. P. 0., but 
also under S 211 of the Code. 

On this question also the authority of 
7 A L J 618 (4) is helpful, the observa- 
tions at p. 621 showing that in circum- 
stances like those of the present case 
S. 211 would have no application. From 
whichever point of view the matter is 
looked at, the complaint cannot be filed 
against the accused persons either under 
S. 193/194 or S 211, I. P. C. I have read 
and re-read the statements of the two 
witnesses and the order of discharge dated 
13th July 1935, and I am satisfied in my 
mind that no useful purpose would be 
served if tlie two petitioners are prose, 
cuted and the chances of conviction are 
extremely remote if not actually non- 
existent. I, therefore, allow the petitions 
for revision and set aside the order of the 
Sessions Judge as well as of the District 
Magistrate who took proceedings under 
S. 476, Criminal P. C. The petitioners 
I understand are on bail ; they need nob 
surrender to their bail bonds. 

B.M./R.K. Petitions allowed. 


A. I. R. 1936 Lahore 830 

Agha Haidar, J. 

Soin DdS— Appellant. 

v. 

Tikka Sant Sing/i— Respondents. 

First Appeal No. 55 of 1936, Decided 

)n 26th May 1936. , _ 

(•) Civil P. C. (1908). O. 21, Rr. 58. 63— 
VJo appeal lie* against order under O. 21, 

R 56 

An order passed by the Court under 0. 21* 
R 68 is conclusive and can only be cballenged 
a a suit brought under 0. 21. E. 63. No appeal 

ies against such order. V 

(b) Execution— Property liable to attach- 
ment -Right of residence, although not 
itUcbable under S 60(1) (n)* can be dealt 

with byway of equitable execution, by ap- 
pointment of receiver to realize proceed, for 

iati*faction of decree. . ju 

Although the right of residence enjoyed by a 
iudement-debtorin certain landed property, Is 
Lot attachable and saleable in view of ‘he pm- 
vieiona of 8. 60 (1) (n). Civil P. C.. such right 
is in a proper case, liable to be dealt with m 
sxecution of a decree by adopting ‘he remedy 
of equitable execution, namely the appointment 
of a receiver who would act under the orders 
and supervision of the Court, and teahzo the 
Income of the property, and after defraying the 
Inoidontal expenses and bis own 
would devote the proceeds ?‘qI 

faction of the decretal amount. |lP o31 0 1, 


Mahtab ^ingh and Nand Lai Sadana 
— for Appellant. 

:ihamatr Chand and Parkash Chandra 
— for Respondents. 

J udgment. — The facts necessary for 
the determination of this appeal may be 
briefly stated as follows: 

Bawa I3ja:;ar Sini;h Bedi and Tikka 
Sant Sin^b are related to each other as 
father and son. There were some dis* 
putesand differences between them and 
they referred the same to the arbitration 
of Nawab Malik Mohammad Hayat Khan 
Noon, Deputy Commissioner of Gujran* 
wala. On 9th November 1927 Nawab 
Mohammad Hayat Khan delivered bis 
award. This award is a lengthy doeu*. 
ment and, for the purposes of deciding 
this appeal, reference is necessary only to 
a few clauses in it. Besides other pro- 
parties an area of 1150 acres situated oo 
the right bank of Parah canal was given 
to Tikka Sant Singh for the mainteoanoe 
of himself* bis wife and bia children In 
addition to it Tikka Sant Singh was given 
the right of residence in the estate and 
building known as *'Cosy Nook’* at 
Murree. It was further provided that 
Tikka Sant Singh would not have, during 


10 life time of Bawa Ujagar Singh, the 
gbt to sell or mortgage or otherwise 
ransfer or charge the estates granted to 
im for the purpose of maintenance and 
ssidence in any way. 

The decree- holder obtained a decree 
gainst Tikka Sant Singh for a sum of 
7,800. In execution of this decree 
lie decree bolder proceeded to attach 
nd sell "Cosy Nook * at Murree Bawa 
[jagar Singh filed objections on 20th 
uly 1935 to the effect that he owned 
he property in dispute and that* tbere- 
ire. it was not liable to attachment and 
lie. On 7th December 1935 Tikka Sant 
ingh filed objections saying that, as he 
ad no disposing power over the buo- 
alow, the same could not be attached, 
le also relied upon S. 60, sub.s ( A 
11. (d), Civil P.C.. saying 

iohed house was in the nature of future 

laiotenance and was immune r 
.chcneob and sale. The ob,ec«oDS of 

lawa Ujagar Singb 

l°agar Smgh and oonld not 
LobiS 'rSka Sant Singb 
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the Coar6 held that the bouse could oob 
be attached in executiou of the decree 
because Tikka Sant Siogb bad no dispos- 
ing po'ner over it. On both points the 
decision of the Court was against the 
decree-holder. 

The decrea.bolder has 61ed an appeal 
in which he has icopleaded Ujagar Singh 
and Sant Singh as respondents. A preli- 
minary objeotioD has been taken on 
behalf of Ujagar Singh at a bearing of the 
appeal that, inasmuch as the objections 
of Ujagar Singh, dated 20th July 1935. 
were clearly under O. 21, R. 68, Civil 
P. C.. and were upheld by the executing 
Court, DO appeal lay to this Court against 
the order of the Court below. This ob- 
jection, in my opinion must he sustained. 
The order passed by the Court under 

0. 21, R. 58, Civil P. C., is conclusive and 
can only be challenged in a suit brought 
[under O. 21, R 63. Civil P. C. The 
appeal, therefore, so far as Ujagar 
Singh is concerned, is not maintainable 
'and I dismiss it with costs So far as the 
appeal against Tikka Sant Singh is con- 
cerned, it may betaken that Bawa Ujagar 
Singh is the owner of the property called 
Cosy Nook Under the terms of the 
award dated 9tb November 1927. Tikka 
Sant Singh was given a large area coropris- 
ing 1,160 acres for the maintenance of 
himself and his family That area is not 
in dispute and, therefore. S. 60, sub-s. (l) 

01. (d), Civil P. C,, is not infringed Now, 
t^he house had been allotted to Tikka Sant 
Singb lor bis residence. It is situated at 
Murree which is a hill station and health 
resort. In fact, the right of residence 
was in the nature of a luxury which was 
allowed lo Tikka Sant Singh by bis father, 
iikka bant Singh may not have the power 
to transfer the bouse m which he bad 
only a right of residence, but [ do not see 
any legal objeotion to the decree holder 
proceeding against the right of residence 
enjoyed by Tikka Sant Singh m Cosy 
Nook. It 18 true that this cannot be put 
to sale in execution of the decree; but the 
decree bo'der can ask the Court to pro- 
ceed against the bouse in dispute by the 
process of equitable execution which con- 
aista of appointing a Receiver 

( reported as 47 All 886 

liti Council, 

(While holding that the right of mainten- 

Mce enjoyed by a judgment-debtor in 

ri’KSnVn BiW. 1924 P 0 
176—87 10 296=47 All 386=62 lA 262 (PC). 


certainlanded property tboughnot attach. | 
able and saleable in view of the provisioa| 
of S. 60, sub-s. (l), Cl. (n), was still in a 
proper case liable to be dealt with by 
adopting the remedy of equitable execu. 
tioD, namely the appointment of a receiver 
who would act under the orders and 
supervision of the Court and realise the 
income of the property ani after defray, 
ing the incidental expenses and bis own 
remuneration would devote the proceeds 
towards the satisfaction of the decretal 
amount. I, therefore, allow the appeal of 
the decree- bolder and set aside the decree 
of the Court below so far as Tikka Sant 
Singh is concerned and direct that the 
Court below should appoint a Receiver 
in the terms indicated above. The Recei- 
ver shall of course be the officer of the 
Court and it would be bis duty to let the 
house Cosy Nook annually on rent, and 
after defraying the Municipal and other 
incidental expenses like repairs, etc., shall 
pay the balance into Court in satisfaction 
of the decree. The receiver shall gat 
remuneration at five per cent on the in- 
come. The case shall go back to the 
Court for the purpose of carrying out the 
directions contained in this order, The 
appellant shall get bis costs of this appeal 
from Tikka Sant Singh. 

b.M./b.E. Appeal allowed. 

A. I. R. 1936 Lahore 831 
Bhide, J, 

f^arinyan Singh, Proprietor, Firm 
KhaUa Clearing and Forwarding 
Agency, Srtna^or— Appellant. 

V. 

Damodar Singh & onot;»«r-Eespdt8 

Second Appeal No. 2186 of 1935. Ueoi. 
ded on 8th February 1936 

(a) Partnership-Minor partner no. 
buting capital, labour or skill— Hit guardian 

-"a 

(b) *®»®lv«ncy~P«finersbip-Ag^ree^m«^»*^ 

Inso vent entering into 


Insolvent entering into agriement h 
pointing minor son ostensibly as i»av»*** **** 

^ l.V-!^gr«VenH.^„7d i-.orvency 
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carry out any husiocss in bia own oamo ap* 
points bis minor son ostensilily as a partner, 
the agreement being obviously intended to de- 
feat the provisions of the iosolvencv law is ab- 
solutely void. 'CP 832 C 2) 

(c) Hindu Law — Guardian — Contract by 
father not for son's benefit is void. 

Where a Hindu father enters into contract 
with another on behalf of bis minor son but 
not for the latter’s benefit, the contract is void. 

(P 83-2 C 21 

(d) Partnership— Accounts— Principal and 
agent — Rendition of accounts — Suit for — 
Plaint reciting D as agent of firm — Firm 
having no legal existence — X, one of part- 
ners alone not entitled to claim rendition of 
accounts from D — Plea of return of docu- 
ments. relief incidental to rendition of ac- 
counts, not granted. 

In a suit for rcudilioD ol accounts, D was the 
agent of a firm according to the plaint. The 
firm bad no legal existence. It was contended 
that X the partner was at any rate entitled to 
call upon £> to render accounts as be was X's 
agent and also that be was entitled to return 
documents; 

Held: that A' alone would not be entitled to 
claim rendition of accounts from D. The return 
of documents was a relief incidental to rendi- 
tion of accounts and hence not granted. 

[P 832 0 2) 

Ilarnam Sinah — for Appellant. 

S. L. Puri — for Respondents. 

Judgment — This second appeal arises 
out of a suit for dissolution of partnership, 
rendition of accounts and return of docu. 
ments. It was alleged that the partner, 
ship was entered into between the plain- 
tilT and Udbe Singh, a minor, through 
Damodar Singh his father as a guardian. 
Plaintilf was to supply the capital and 
Damodar Singh was to act as the manager 
of the firm. The suit was decreed by the 
trial Court, but was dismissed on appeal 
by the learned District Judge, who held 
that the contract of partnership was void 
as Udhe Singh was a minor. From this 
decision the plaintiff appeals. 

The learned counsel for the appellant 
has urged that in this case the contract 
of partnership was entered into not by 
the minor personally but by Damodar 
Singh in bis capacity as a guardian on 
behalf of his minor son, and such a con- 
tract was valid under Hindu law. But it 
seems to me that the alleged agreement 
of partnership did not satisfy the defini- 
tion of ‘partnership’ as given in S. 239, 
Contract Act. This definition admittedly 
governed the agreement as the Partner- 
ship Act had not come into force when 
the agreement was entered into. Accord, 
ing to this definition, in order to con. 
stitute a partnership the partners must 
combine their 'property, labour or skill’ 


in the partnership business. In this easel 
the minor was not to contribute any 
capital, labonr or skill. It was suggested 
that the labour wa? supplied by Damodar 
Singh on behalf of Udhe Singh. In the 
first place, the definition appears to me 
to imply contribution of personal labour 
and secondly Damodar Singh was appoint, 
ed a manager and was to be paid for bis 
labour separately. Consequently it seems 
to me, that there was no valid ‘partner- 
ship' according to law. It appears that 
Damodar Singh was an insolvent at the 
time when the agreement was entered 
into and as he could not carry out any 
business in his own name, the son was 
only ostensibl'y shown as a partner. The 
agreement was obviously intended to 
defeat the provisions of the insolvency 
law and would appear to be void on this 
ground also. Lastly, it would appear that 
even according to Hindu law, Damodar] 
Singli could only enter into a coutract on 
behalf of bis son, if tlie contract was for 
the benefit of the minor. It is not shown 
bow the contract was for the benefit of 
the minor. It was urged that the minor 
was not to share the losses. But this 
was not provided in the agreement. I 
therefore agree with the finding of the 
learned District Judge on this point, 
though OD different grounds. The next 
contention of the learned counsel was that 
the plaintiff was at any rate entitled to call 
upon Damodar Singh to render accounts, 
as he was his agent. This was however 
not the case set up. Damodar Singh was 
the agent of a firm according to the plaint 
and as the firm bad no legal existence, the 
plaintiff alone would, in my opinion, not 
be entitled to claim rendition of account 
from Damodar Singh in this suit. 

The last point urged was that the 
plaintiff was at any rate entitled to re- 
turn of documents. But the documents 
apparently relate to partnership business. 
This is not a case of mere restitution 
on a contract being discovered to 
The return of documents is a r^ie loc • 
dental to rendition of accounts. When the 
contract itself was void and was 
rently intended to defeat th® 
the Insolvency law, I do not think, plain- 
tiff can be given any relief m J 

suit. I dismiss the appeal but ^®^ J 

all the facts leave the parties to bear 

their costs of this appeal. j 

B.W./B.K. Appeal dtsmtssea. 
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Skemp. J. 

Harnam Singh and others — Appellants. 

V. 

Emperor — Opposite Party. 

Cricninal Appeal No. 747 of 1935, De- 
cided on 25tb July 1935. 

(a}Criminal P. C. (1698), S. 16 Z-— R«porl to 
police cannot be u^ed a6 potitsve evidence — 
It can only be used under S. 157, Evidence 
Act, to corroborate or contradict person 
making it. 

A report made to a police officer cannot be 
used or relied upon as positive evidence sup- 
porting the prosecution. Under S. 157, Evi- 
dence Act, such statement can only be used to 
corroborate or contradict the person making it. 

[P 33i Cl] 

(b) Penal Code (1860). Se. 304. 326— Ac- 
cused bitting deceased with axe causing in- 
eised wound on left forearm with compound 
fracture of both bones— Death found to be 
due to gangrene — Conviction under S. 304 
cannot be upbeld^lt should be altered into 
one under S. 326. 

Where the accused hits the deceased with an 
axe, causing an incised wound on the left fore- 
arm with compound fracture of both bones, but 
ft is found in the post mortem examination that 
death was due to gangrene, a conviction under 
S. 804 cannot be upheld And it should be al- 
tered to one under S. 32G. (P 831 C 2; P $85 0 1) 

(c) Criminal Trial~*Sentanco— Ona alamant 

awarding sentence is element of vengeance 

—Such element absent — Main reason of 
awarding punishment, being to punish ac- 
cused for having done a thing which is wrong- 
Severe punishment is not called for. 

One element io awaiding sentence is the ele- 
ment of Tengcance; the natural resentment of 
the aggrieved persons must be satisfied lest they 
take the law into their own hands. Where, 
however, such element does not arise, and the 
mala reason for awarding punishment is that the 
aooused has done a thing which Is wrong and 
in itself deserves a deterrent puuishment, in 
the interests of society, severe punishment is 
not called for. (p 935 q 

Faqtr Singh and M. L. Puri— for Ap. 
pellanta. 

Rattan Lai Chatcla — for Opposito 
Party. 

Judgment —The parties to this ease 
are cultivating goldsmiths of village Nar 
war. police station Barki, District Lahore. 
An abbreviated pedigree.table is as foU 
lows: 

GANDA SINGH 
I 

I 


Hukam Singh, 
deceased 

I 

Garbakhsh Siogb, | |- 

P- W. Harnam Singh, Mohan Singh, 


Hita Singh, 
appellant 


appellant 

Baoban Singh, absconder. 
1936 L/I05 & IC6 


appellant. 


Hira Singh and Hukam Singh bad a 
joint site which, either by partition or by 
agreement between the two brothers, hah 
fallen to Hukam Singh. Hukam Singh 
had built a kotha thereon. Hira Singh’s 
sons disapproved of their father's action 
in letting Hukam Singh have this site, and 
on 2nd January 1935, according to the 
prosecution story, Hira Singh and his 
sons went to the spot and took possession 
by locking it. Hukam Singh and Gur- 
bakbsh Singh remonstrated and this led to 
an altercation and a fight in the course of 
which Hukam Singh received a blow on 
the forearm from an axe and other minor 
injuries; and Gurbakbsh Singh also had a 
blow on the bead. Gurbakbsh Singh 
brought his father into Lahore from Nar- 
war, a distance of 17 miles, by lorry and 
took him to the Mayo Hospital. He was 
operated on within two or three hours of 
admission but died of gangrene on the 7th 
of January. A Head Constable named 
Barkatulla was stationed at the Mayo 
Hospital io order to take up medico. legal 
cases, and on his arrival at 2 p. m. be 
took a statement from Gurbakbsh Singh 
to the effect that Hira Singh. Harnam 
Singh, Mohan Singh and Bachan Singh 
wanted to take possession of the kotha In 
dispute. They did so by putting on their 
lock. Harnam Singh had a takwa; the 
others had dangs. At the instigation of 
Hira Singh who cried out “mar do," Har- 
nam Singh struck Hukam Singh on the 
left forearm with the takwa; the others 
struck him with dangs. Gurbakbsh Singh 
added that Mohan Singh had struok him 
OD the head with a dang. 

Barkatulla telephoned to police station 
Barki, and the statement of Gurbakbsh 
Singh formed the basis of the first report 
The following day the Sub.Inspeotor in 
^arge, Narinjau Singh, came to the Mayo 
Hospital and tookthestatementof Hukam 
Singh which, as Hukam Singh afterwards 
died, has become a dying declaration. It 
IS to the same effect as the statement of 
Gurbakbsh Singh, already recorded. The 
case IS not supported by three eye wit- 
nesses Kesar Singh, Sohah Singh and 
Mohan Smgh, who describe the fight in 
which Hira Singh, his two eons and 
grandson were concerned. In my opinion 
these three witnesses are not reliable. 
Kesar Smgh because he admits enmity 
with the aooused, his son was reported 
against by the accused fox theft; and Hira 
Smgh pointed out Kesar Singh’s property 
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for attachment in esecation of a decree. 
The other two, Sohan Singh, and Mohan 
Singh, are real brothers. Their statements 
were not recorded by tlie Sub-Inspector 
until the 22nd of January, and cross, 
examination reveals a long history of en. 
mity and cases with the family of the ao. 
cused, which it is unnecessary to detail. 

Gurbakhsh Singh did not support the 
case for the prosecution and was treated 
us a hostile witness. He said that on the 
morning of the 2nd of January be went 
to the kotba in question and found a calf 
loose. He bad a quarrel with Mohan 
Singh about this, in the course of which 
stick blows were exchanged. His father 
Hukam Singh who was chopping fodder 
in the adjoining baveli, tried to climb a 
wall and fell on a spade which caused 
the wound on the forearm. Gurbakhsh 
Singh further denied making the state, 
ment to BarkatuIIa, I see no reason to 


doubt that Gurbakhsh Singh made the 
report Ex. P. A. to BarkatuIIa, as testi. 
bed by that officer; but the report cannot 
be used or relied upou as positive evi. 
dence. The matter is governed by S. 157, 
Evidence Act; such a statement can be 
used only to corroborate the testimony 
of the witness. Ex. P. A. does not cor. 
roborate the testimony of the witness 
and can only be used to contradict the 
evidence of Gurbakhsh Singh given in 
Court and as an indication that the 
defence etory set up is false. It is in- 
admissible as a piece of positive evidence 
directly supporting the prosecution. On 
2nd January, shortly after admission, a 
medical student on duty in the ward, 
Baja Bam, questioned Hukam Singh as to 
the cause of his injury in order to prepare 
the usual Bed-Head Ticket. This records: 

History ol prasect illaass : At 9 a. m. on 2nd 
January 1035 tba patient bad a quarrel nitb 
bis nephew about a piece o( land. He said that 
the land was his and bis nephew alleged that 
be also bad a share of it. Both exchanged hot 
words The nephew with an axe bit the left 
forearm of the patient. 

Baja Bam, called as a witness, said : 


1 faithfully recorded what the deceased 
stated to me on Oud January 1935, a few hours 
after be was admitted, i. e. two or three hours 
after bis admission as he was taken to the 
operating theatre for immediate operation. 

Another piece of evidence is an applica- 
tion lodged on 5th January 1935 by Bawa 
Eaqir Singb, Advocate, who has argued 
the appeal, "under instructions from my 
client Hira Singh." It sets forth : 

That on sudden provocation there was an 


ordinary fight between my clients’ children on 
one side and his brother and nephew on the 
other side on 2nd January 1935, in which a 
dang (blunt weapon) was used. That owing to 
a dang blow Hukam Singh fell down on the 
ground. There was a kahi there on the ground, 
and Hukam Singh, while falling on the ground 
struck against it, and got his arm injured. ’ 

This applioatioD shows that at that 
early stage, while the theory of accident 
bad been thought of, it had not been 
developed to the length to which it waa 
fiually takeu in Court. In my judgment, 
the evidence of the eyewitnesses, who 
support tbe prosecution theory, is nn. 
reliable. Tbe first inforqiatioD report is 
inadmissible in evidence because it does 
not corroborate tbe statement of Gar- 
bakbsh Singh. Gurbakhsh Singh has nO' 
doubt given false evidence but this does 
not prove tbe case for the prosecution. 
We are left only with tbe statement of 
Hukam Singh made to Dr. Baja Bam on 
the 2nd and bis statement made to the 


Sub.Inspector Naranjin Singh on the 3rd, 
together with tbe circumstantial and 
medical evidence. Attempts were made- 
before me to discredit Hukam Singh's 
decleratioQ of tbe 3rd. No foundation 
for the arguments taken before me was 
however laid in tbe cross- examination 
of Naranjin Singh. He was cross-exa- 
mined both before and after tbe charge, 
but no questions were put to him 
suggesting that the document of 3rd 
January was anything bnt a genuine 
document. We are therefore left with 
the two dying declarations. A possibility 
which cannot be excluded, is that after 


king time for consideration Hukam 
ngh exaggerated tbe case against his- 
sailants. At any rate, there is no posi- 
ve evidence on tbe record to show^ that 
le declaration made to Baja Ram Is not 
. good and reliable as that made to the 
ib-Inspeotor, and the view most favoar- 
)le to the accused must be taken. Ibis’ 
ads to the acquittal of Hira Singh and 
ohan Singh and to tbe conviction of 
arnam Singh (the nephew) alone. 

There remains the question of pnnish- 
ont. Dr. Ghulam Mohammad Khan^ 
asualty Medical OfficM at the Mayo 
ospital, who examined Hukam Singb o 

:8 admission, on 2nd fnra 

a bad an incised wound on the left fore 
:m with compound fractures of both 

le post mortem examination on 
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Jaouaty found that death was due to 
gangrene. I do not think that a convic- 
'tion under S. SOI, 1. P. C , can be npbeld. 
The wound on the arm was not an act 
done with the intention of causing death 
nor with the intention of causing such 
bodily injury as was likely to cause death, 
and death was nob the natural result of the 
act. I think the conviction must be al- 
tered to one under S. 326, I. P. C. In 
passing sentence it must also be borne in 
mind that the complainant's party tried 
to hush the matter up on account of 
relationship. The matter was not re- 
ported to the panchayat in the village, 
which keeps a register of cognizable off- 
enoes, and Gurbakbsh Singh has deli- 
berately tried to spoil the case in Court. 
^Now, one element in awarding sentences 
iis the element of vengeance; the natural 
resentment of the aggrieved persona must 
be satisfied lest they take the law into 
their own hands. This element does nob 
arise in this case and the main reasons 
ifor awarding punishment are that Ear- 
nam Singh has done a thing which is 
wrong and in itself deserves punishment, 
^and, above all, in the interest of society 
as a deterrent. Id these circumstances, 
1 think, that a sentence of one year’s 
rigorous imprisonment is sufl5oient, and I 
reduce the sentence accordingly The 
order under S, 106, Crimnal P. 0.,' is set 
aside. No further proceedings need be 
^ken against Bachan Singh, son of 
Qarnam Smgh. 

R.M./r.K, Ordir accordinyly. 
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Jai Lal, J, 

App^rnt®'" - 

K=?po“'Ztf ‘’"‘"‘-Detendanla 

1 Of 1936, Decided 
on 25bh March 1936, from order of Disk 

Judge, Gujranwala, D/. 26th November 

Art*. 120 and 141 - 

t« alieneei-RlvaV.u^?*”* o* carlain amount 
•nd obtaining po “Vi W ***• 


Lahore SSo 

dbip to land if not one (or possession and is 
governed by Art. 120. 

TVbcre a suit by reTersioncrs for a declaration 
that an alienation made by a sonless proprietor 
should not a0ect their reversionary ri^;ht, is 
decreed subject to the proviso, that after the 
death of a certain widow, the reverbioners 
should take posscseion of the property, subject 
to payment of a certain amoant found to have 
been taken by alieuor for legal necessity, and 
the reversionoTs after the death of the widow 
institute a suit praying that they having 
deposited the required amount, and having 
obtained possession out of Court from the 
alienees, should be declared owners of the land 
such suit is not one for possession and is 
governed by Art. 120. [P 836 C 1) 

Achhru Bam and Indar Dev — for 
Appellants. 

Ram Lal AnandI—{ot Eeapondents. 

Judgment. Counsel for both parties 
are agreed that the learned District Judge 
has misunderstood the real nature of the 
suit. A aonlesB proprietor effected an 
alienation of bis land. The plaintiffs, 
respondents instituted a suit for a declare, 
tion that the alienation would not affect 
tbeir reversionary rights. This sait was 
decreed in 1912 subject to the proviso 
that after the death of a certain widow 
the reversioners could take possession 
subject to payment of Rs. 260 to the 
alienees which apparently was found to 
nave been taken for necessity by the 

February 
suit out of 

f was 

instituted by the reversioners, the plain- 

a declaration 

that they had deposited Rs. 260 in Court 
and had obtained possession of the land 
out of Court from the alienees and there, 
fore they should be declared to be the 

land. This was a simple 
suit, the success of whioh depended upon 

the proof of facts alleged by the plaintiffs 

Con^' bad paid Rs. 260 in 

secondly, that they had 

o?tha or constructive possession 

inniJf r ^ alienees prior to the 

institution of the snit. 

^bat they had not 

obtained possession and therefore the 

Mit was barred by time. It applied the 

tiT fn°“f ^ P-^^iab Limita! 

tion (Custom) Act of 1920, which provides 

a period of three years for a suit for 

Sertr^v? immoveable pro- 

party whioh has been alienated on thn 

0 ?* thf >a not binding 

on the plaintiff according to custom in 
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cases where a declaratory decree has been 
obtained during tlie lifetime of the 
alienor. The learned District Judge, on 
the other hand, appears to have felt 
difficulty in applying this Article to the 
present suit aud has held that though 
the suit must be treated to bo one for 
possession, it is governed by Art. 141, 
liimitation Act, and therefore within time. 
He has therefore remanded the case for 
decision on the merits to the trial Court. 

The suit however cannot bo treated to 
be one for possession. It is not claimed 
to be a suit for possession and the learned 
counsel for the respondents frankly ad- 
mits that it is not and cannot be a suit 
'for possession. If it were a suit for pos- 
session then it would be barred by time 
and 95 I C 739 (j) would govern it. The 
learned District Judge has drawn a dis- 
tinction between that judgment and the 
facts of this case, which does not exist if 
the suit were treated to be ono for pos- 
session after the death of the alienor’s 
widow. But the plaintiffs’ real assertion is 
that it is not necessary for them to insti- 
tute a suit for possession such as is 
governed by the Punjab Limitation (Cus- 
tom) Act, because they have already 
obtained possession and paid Es. 260 in 
Court. They therefore ask for a declara- 
tion of their title. Such a suit would be 
governed by Art. 120, Limitation Act. 
Therefore no question of limitation arises 
in this case. The question is one of fact 
whether the plaintiffs were, on the date 
of tho suit, in actual or constructive pos- 
session of tho land in dispute after having 
retained the same from the alienees. If 
they are, then, on a finding that they have 
paid Es. 260, they are entitled to a decla- 
ration of title claimed by them. If how- 
ever they are unable to prove that they 
were in possession of the land in suit on 
the date of the suit, the same must be 
dismissed on the merits and also on tho 
ground that they are not entitled to sue 
for a more declaration. 

I accept this appeal, set aside the order 
of remand made by the District Judge 
and send the case back to him with 
directions to hear the appeal with due 
regard to the observations made above. 
The costs shall abide the result. The 
parties to appear before the District 

Judge on 27th April 1936. 

r.m./r.k. Appeal alloued. 

1. Uafi/. V. Jiwan, 1926 Lah 599=95 I 0 739. 
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Addison and Abdul Rashid, JJ. 

?Jefsr!i. Tara Chand.Pohu Hal — Aases- 
sees — Petitioners. 

V. 

Commi’:sioner of Income-tax, Punjab, 
North West Frontier and Delhi Pro. 
vinces, Lahore — Opposite Party. 

Civil Ref. No. 75 of 1935, Decided on 
19th February 1936, from Commissioner 
of Income-tax, Punjab, North-West Fron- 
tier and Delhi Provinces, Lahore, D/. 
11th December 1935. 

{«) Income-tax Act (1922), S. 2S-A (1)— 
As»e>sment as joint family— Application b; 
assessee for registration of family at firm 
under alleged instrument of partnership 
— Registration without enquiry under 
S 25-A (I) — Later, status of astesseet still 
found to be of joint family— Wrong decision 
in previous year can be corrected in a fubse- 
quent year. 

Tbe asscssees wore assessed as joint Hindo 
family upto 1928-29. But during 1929-29 pro- 
ceedings. a member of the family applied for 
registration of the family as a firm, alleged to 
have been constituted under an instrument of 
partnership. The Income-tax Officer regis- 
tered the firm without bolding any enquiry as 
to whether the family had actually effected a 
partition. Later in the 1933 34 assessment, the 
Income tax Officer found that the status of the 
assessees was in fact of a joint Hindu family: 

Held: it was open to the Income-tax Officer 
to go into the question whether the family was 
joint or not as it is an issue of fact and that a 
wrong decision In tho previous year by_ the 
Income-tax Officer could be corrected in a 
subsequent year: 6 J T C 150 J J* ^ C 81, 
BcL on. 

(b) Incoroe Ux — Prefitf — Money from 
branch in foreign country remitted to head- 
quarters in British India is profit and not 
capital unless contrary is proved. 

The ordinary presumption is that money 
remitted to tbe headquarters of a firm m 
British India from a branch situated In a 
foreign country is presumed to be 
capital unless the r.i 

trary: 1926 3/ad 767 and 1930 

(e) Income-lax-Assessmenl 
account unreliable— Income-tax » . .j|., 

ding certain sum for omissions held )uslil, 

‘‘’where tho books of account o* 
did not 

the actual business, and , i_ extent, 

tax Officer accepted “ “'‘the amoont 

he added a certain sum to represent tbe 

of omissions: oaflassment tho 

euTd of certaiTsum for omission wa^ L « 
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Eirpa Earn Bajaj — for Petitioners. 

J. N. Aygarioal — for Opposite Party. 

Addison, J. — In the matter of the 
1933-34 assessment of income-tax of 
Messrs. Tara Cband.Pobu Mal of Tarn 
Taran the Commissioner of Income-tax, 
Ptmjab, has stated the case and formu. 
lated the following questions for the opin- 
ion of this Court: (1) Whether in the 
circumstances of this case the petitioners 
could rightly be assessed under law as a 
Hindu undivided family? (2) Has the 
registration of the firm rightly been re. 
fused? (3) Whether, having regard to the 
facts of the case inclusion of Rs. 10,000 
on account of alleged omissions in the 
interest income returned by the peti- 
tioners is justifiable under law? (4) Whe- 
ther the quantum of the estimate adopted 
by the learned Income-tax Oflicer per- 
taining to alleged omissions with respect 
to interest income, viz. Es, 10,000 is 
based on any legal data or proper mate- 
rial? ( 5 ) Whether inclusion of Rs. 3,840 
(correctly Rs. 3,G40) representing the ex- 
cess credit brought into British India 
from Bikaner is justifiable under law in 
the circumstances of the present case? 

The facts of the case are fully stated 
in the reference. The assessees up till 
1928-29 were assessed as a joint Hindu 
family, but during the 1929-30 proceed- 
ings a member of the family applied on 
17th May 1929 for the registration of 
the family as a firm, alleged to have been 
constituted under an instrument of part- 
nership, dated 4th January 1929. A 
separate claim was nob put in to the efifeot 
that the Hindu undivided family had 
m^pfced. In that year the Income-tax 
Officer registered the firm, apparently 
only on the ground that the document 
was in proper form. He held no enquiry 
under S. 25.A (i) as to whether the 

family had actually effected a partition. 
Ihe officer continued to register the firm 
I'q^q ^eluding the assessment year 
iy3A.33. His successor, who dealt with 

the year 1988.34 assessment, found that 
the status of the assessees was in fact 
that of a joint Hindu family. Tte only 
evidence against this was the partner 
Bhip.doed, already referred to, which was 

’ be was en- 

titled to go behind the deed and to find 

?Ll represent the 

thfl confined itself to 

the busmess of money-lending and agri 

culture. It did „„t eoeer thefemUj"; 


bouse property, which was very exten- 
sive, or shares in other firms. Further, 
the family's large estate consisting of 
house and landed property, and its consi- 
derable investments in money-lending 
and other firms had never been added or 
classified, much less divided amongst its 
members. The income-tax authorities 
therefore were of opinion that the family 
could not have separated without some 
documentary or other evidence on these 
points. Another circumstance was that 
though the family is alleged to have dis- 
rupted in January 1928, all legal proceed- 
ings on its behalf continued to be taken 
by Chaman Lai on the basis of a power- 
of-atlorney signed by the members of the 
joint Hindu family as such. The income- 
tax authorities further found that the eo- 
called crediting of each member's share 
of income to his account in the books was 
fictitious. The profits so credited were 
those returned for income-tax purposes. 
These of course should be different from 
the actual profit 9 as some items of expendi- 
ture cannot be deducted from the income 
for tax assessments. Again, the only 
debits to these accounts represented in- 
come-tax paid on behalf of each person 
while the actual expenditure, personal or 
otherwise, incurred by the four members 
or their families was indiscriminately 
charged to a common account. Those 
circumstances (and especially the last) 
clearly established that this family is 
still a joint Hindu family and the deoi- 
slon of the Income-tax Officer on the 
point is supported by ample evidence. 
It is open lo him to go into this question 
which is an issue of fact: see 5 1 T C 150 (l) 
and 7 I T C 31 (2), etc. It has long been 
held that a wrong decision in the previ. 
ous year by an Income-tax Officer can be 
corrected in a subsequent year. For the 
reasons given we answer the first ques- 
tion in the affirmative. 


iuo aecona question does not therefore 
arise but we might add that we are in 
agreement with the opinion of the Com. 
missionor that there was no valid ap- 
plioation for registration. As regards 
the 5th question the difference between 
the money received from a shop in 
liikaner State and the amount sent there 
was taken to be p rofits accruing in Bri- 

1. Ram Lai Murlidhar v. Oommissioner of 

Inoome-tax.UOaojaiTOlftO. 

umsm”! i I”'-”-***. 
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tish India. This amoant was Rs. 3,610. 
The case for the asscssees as regarda 
this question is that they are takin;; the 
capital out of the shop in Bikaner State 
into British India and leaving the pro5t 
there to be converted into capital in the 
State It is clear that the assessees’ 
books are unreliable in that they are 
designed to prevent a proper determina- 
tiou of their income and the more fact 
that they show this state of affairs in the 
Bikaner books is not therefore important. 
These are said to show that the prodts of 
the Bikaner shop are utilised in pnrchase 
and upkeep of house properly in the 
State but that is obviously in tbe present 
case merely a 6ction in order to show 
jWhat is taken out of the State as capital 
^in British India. The ordinary presump, 
tion is that money remitted to the head- 
quarters of a firm in British India from 
a branch situated in a foreign country is 
presumed to be proSts and not capital 
unless tbe assessee proves the contrary. 
In the present case he has not done so: 
see 49 Mad 46-5 (3) and 53 Mad 510 (4). 
We therefore answer the fifth question 
in tbe affirmative. 

Tbe third and fourth questions relate 
to tbe same matter. The Income-tax 
Officer found an omission of Rs. 200 in the 
return as regards interest. It is alleged 
that this was due to an oversight. There 
were other omissions as well and as tbe 
total value of these could not be accu- 
rately determined he added a sum of 
Rs. 10,000 to the income shown in the 
books. The finding in fact was that the 
account did not represent a complete and 
correct version of the actual business. 
Tbe account books are kept in a special 
script for the deciphering of which the 
assessees' word has to be accepted. Inter, 
est items were not shown in the cash 
book: nor was an interest account main, 
tained, though a list was prepared at the 
dud of the year from the personal ac- 
counts of tbe debtors. For these reasons 
the Income-tax Officer held that tbe 
books did not give a complete and cor. 
root version of the actual business and 
though ho accepted them to a certain 
extent be added a sum of Rs. 10,000 to 
represent the amount o' omissions. In 

8. Murugappa Cbetiiar, In re. 1926 Mad 767= 
97 I 0 395=49 Mad 465=51 M L J 133. 

4. Subbiah Iyer v. Commissiooet of locome- 
tax. 1930 Mad 449=127 I C 131=53 Mad 
510=58 M L J 531 fS B). 
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making an assessment it is correct that 
the Income.tax Officer shall proceed on 
judicial principles, but in the present 
case there was evidence before him to 
show that the hooks could not be relied 
upon We are therefore of opinion that the 
third and fourth questions should also be 
answered in tbe affirmative. The Com. 
missioner will get his costs. 

V.B B./r.K. Order accordingly. 
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Jai Lal, J. 

Roshan Lal — Plaintiff. 

v. 

Mt. Vidya Wanti and others — Defen. 
dants. 

Civil Ref. No 76 of 1935, Decided on 
11th May 1936, from Collector, Attock, 
D/. 14th December 1935. 

Award — Stamp duty — Partition deed. 

Ad award ofTectiag a partition u not ddmls- 
siblo unless property stamped under Art. 45, 
Stamp Act. [p 8S9 C ll 

Diivan Ram Lal — for Plaintiff. 

Ram Lal Anand II — for Defendants. 

Govt Advocate — for the Crown. 

Order. — This is a reference under S. 61, 
Stamp Act, made by the Collector of 
Attock District. An award was made by 
Mr. Jagdisbwar Nath, an arbitrator ap- 
pointed by the parties otherwise than by 
an order of tbe Court in the course of a 
suit. By this award, tbe arbitrator parti, 
tioned the joint property of the three 
persons who bad made tbe reference to 
him in equal shares. The total value of 
the property was estimated at Rs. 18,000. 
Subsequently, one of tbe parties made an 
application to file tbe award in Court and 
the Senior Subordinate Judge of Attock at 
Campbellpur directed that the award be 
filed in Court and passed a decree in ac. 
cordance therewith. The award bore a 
stamp of Rs. 14 whereas according to the 
Collector the proper stamp duty should 
have been Rs. 90. It is thus claimed that 
there is a deficiency of Bs. 76. The oaU 
culation of Rs. 90 as stamp duty has been 
made upder Art. 45 of the schedule to the 
Stamp Act which provides that duty on 
on instrument of partition shall be tbe 
same as on a bond for the amount of the 
value of the separated share or shares of 

the property. , , . 

It further provides that the largest 

share remaining after the property is 
partitioned (or if there are two or more 
shares of equal value and not smaller 
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than any of the other ehareSi then one of 
such equal shares) shall be deemed to be 


that from which the other shares are 
separated. The Collector ia therefore of 
opinion that the duty as on a bond should 
be calculated on Bs. 12,000« the value of 
the two shares separated from the third 
share. Art. 15 of the schedule to the 
Stamp Act relates to duty on a bondi hub 
this article has been amended by a local 
Act according to which stamp duty on a 
bond should be Bs. 7 8 0 for the Srst 
Es. liOOO and Es. 3 12-0 for every Rs. 500 
or part thereof in excess of Es. 1«000. CaU 
oulated in this manner the duty on the 
award in question should have been Re. 90, 
and there is therefore a de&ciency of 
Be. 76. This is admitted to be correct 
by the learned counsel for Boshan Lai 
and Mb. Yidya Wanti, etc., who were 
parties to the arbitration* The arbitrator 
has not appeared before me as ho is 
reported to Ido dead. The learned Govern* 
ment Advocate has appeared for the 
Crown and has supported the opinion of 
the Collector. 

I am of opinion that the award sbonld 
not have been admitted in evidence with- 
out the payment of a higher duty and 
penalty and that the higher duty should 
have been Es. 90» and as tbe dconment is 
insufficiently stamped I direct that a copy 
•of this declaration and tbe award shall be 
sent to tbe Collector as provided by S. 61, 
Stamp Act. There will be no order as 
to tbe costs of this reference. 

B.D./R.K, Order accordingly. 

A. !. R, 1936 Lahore 839 

Tek Ohand and Dalip Sikgh, JJ. 

Digambar Dal Gir— Plaintiff—ApDel* 
lanb. 

V. 

Bhairon Gir — Defendant — Eespon* 
6ent. 

First Appeal No. 1104 of 1933, Decided 
on Ist June 1936, from decree of Senior 
Sub-Judge, Karnal, D/- fith December 
1932. 

Cuslpm (Punjab) — Rcligioui endowment — 
Eueeeailon to Gaddi of mahantihip proved 
to be from Guru to Chela for eight gener- 
ations— Gaddi if maurufi Gaddi. 

Wh©ce tha incoosstoa to th© Gaddi {office) of 
Tn»hantablp of an inatitutlon has beea from 

Guru to Obela for eight gaoeratlQDS, the Gaddi 

mast be held to be a maurasi Gaddi. {P 840 0 1] 
Shamair Ohand — for Appsllanb. 

' Prakash Ohandra and Mohammad 
Amtn—tor Beapondenk. 


Tek Chand, J. — This should be read in 
coQtiDuatioa of oar order of remand, 
dated 3rd December 1935 (as reported in 
1936 Lah. 223). By that order, the fol- 
lowing two issues were sent down to tbe 
Senior Subordinate Judge, Karnal for in- 
quiry and report : (l) Is the dera of 
Kfandir Mabadev in Mau^a Urnai Sangam 
a Maurusi institution, in which succes- 
sion to the office ol Mahnntabip has been 
from Guru to Chela ? and (2) Is Digam- 
bar Datt Gir tbe Senior Chela of Bawan 
Gir ? The Senior Subordinate Judge has 
recorded the evidence produced by both 
parties and submitted his report, finding 
both tbe issues in favour of tbe plaintiff 
Digambar Datt Gir. No objections to 
this report have been filed by the respon- 
dent. We have examined the evidence 
and beard counsel. Tbe plaintiff pro- 
pounded tbe following pedigree table : 

G.XNESH GIR 

I 

Uardit Gir 

I 

Goman Gir 

I 

Khushal Gir 

I 

Indar Gir 


Balwaot Gir Mangal Gir 

KhuabiGir 

I 

Bawaa Gir 


Digambar Datt Gir Digambar Hati Gir 

Plaintiff. 

As stated in the remand order it was 
established that Bawan Gir bad suo- 
ceeded bis Guru Kbusbi Gir, who bad 
succeeded Balwant Gir. Therefore, it 
bad been established that for three gener. 
ations suooessiou was from Guru to Chela, 
The documentary evidence, consisting of 
entries in the settlement papers of 1887, 
£xhs. P. I/L snd P. I/J, shows that Bal. 
want Gir had succeeded bis Guru Indar 
Gir. Similarly. Ei. P. I/M, which is a 
copy of the Asamiwar Khatauni, shows 
that Khushal Gir bad succeeded his Guru 
Goman Gir. There is no documentary 
evidence to connect Indar Gir with Khu- 
ehal Gir, or Goman Gir with Hardit Qir, 
or Hardit Gir with Ganesh Qir. The 
oral evidence however, including that of 
defendant's own witness, Bbibhuti Gir 
• 8), who has admittedly been one 
of his principal supporters from the very 
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beginning, shows that Indar Gir was the 
Chela of Kbusbal Gir, that Goman Gir 
was the Chela of Hardit Gir who wag the 
Chela of Ganesh Gir, the founder of the 
institution. It is also admitted by Bbi- 
buti Gir (D. W. 3) and other witnesses 
that Hardit Gir did not succeed Ganesh 
Gir as be got another big Dera worth 
several lacs of rupees and relinquished 
his right to succeed to this Gaddi in 
favour of his Chela Goman Gir. I agree 
therefore with the bnding of the lower 
Court that it had been established that 
iin this Gaddi the succession has been 
[from Guru to Chela for eight generations. 
|Tbe Gaddi must therefore be held to be a 
maurusi Gaddi. 

On issue 2 we find that there were 
only two Chelas of Rawan Gir, namely 
Djgambar Datt Gir and Digambar Hari 
Gir. Digambar Ilari Gir has appeared 
as a witness after remand, and has stated 
on oath that Digambar Datt Gir is the 
senior Chela of Rawan Gir. He has also 
stated that he has no claim to succession 
to this Gaddi, and be supports the case of 
Digambar Datt Gir. To contradict this 
the respondent has led no evidence to 
show that Digambar Datt Gir is not the 
senior Chela. I bold therefore that 
Digambar Datt Gir is the senior Chela of 
Rawan Gir. On these findings the plain- 
tifif must be held to be entitled to succeed 
ns the mahant in succession to Rawan 
Gir, and bis suit for possession of the pro- 
perties mentioned in the plaint must be 
decreed. I would accordingly accept the 
appeal, set aside the judgment and decree 
of the lower Court and decree the plain- 
tiff's suit with costs throughout. 

Dalip Singh, J.— I agree. 

R.M./R.K. Appeal alloiced. 


A. 1. R. 1936 Lahore 840 

Agha Haider, J. 

B. Shiv Deo Saran — Creditor — Peti. 
tioner. 

V. 

Kidar Nath — Judgment. debtor — Oppo- 
site Party. 

Civil Revn. No. 730 of 1935, Decided 
on 5th February 1936, from order of Dist. 
Judge, Hiesar, D/- 28th May 1935. 

Provincial inaolvency Act (1920), S. 42 (1) 
(£)— -Mere speculation does not disentitle in- 
solvent from claiming discharge. 

More speculation does not disentitle an in- 
solvent from asking the Court for a discharge 
under 8. 42 (1) (f). Many people indulge in all 
kinds of speculations, but the thing which 


debars an insolvent from claiming his discharge 
is a rash and bai-.ardous specnlation. [P $40 C 2} 

Shamair Chand—iot Petitioner. 

Achhru flaw— for Opposite Party. 

Order — This is an application in revi- 
sion against the order passed by the 
District Judge of Hissar, accepting the 
appeal of one of the creditors only to this 
extent : that the order of discharge shall 
take effect after the expiry of one year 
from the date of the judgment of the 
Insolvency Judge, dated 26th June 1934. 
The order of the District Judge himself 
bears the date 28th May 1936, so that 
according to him. the insolvents would be 
entitled to a discharge on 26th June 1935. 
Kidar Nath, Sbeo Nath and Phul Cband 
were adjudged insolvents on 20th July 
1922 and the proceedings in insolvency 
have been going on ever since. The debts 
of the insolvents amounted to Rs. 62,591 
and a sum of Rs. 29,665 has been actually 
realised from the assets of the insolvents, 
although the creditors themselves received 
only about 33/o. Some of the assets thus 
realised are in the hands of the Receiver 
while a previous Receiver, who is now 
dead, realised a certain amount of assets 
without accounting for them to the Court- 

The District Judge has come to a 
definite finding that through no fault of 
their own the assets of the insolvents 
have not been properly administered and 
the non-realisation of As. 6 in the rupee 
was not due to anything for which the 
insolvents can be held responsible. It is 
argued by the petitioner's counsel that 
the Judge had recorded a finding that the 
insolvents had been indulging in specula- 
tive transactions and therefore they were 
not entitled to discharge under S. 42 (I) 
(f), Provincial Insolvency Act. It may be 
observed that mere speculation would not 
disentitle an insolvent from asking the 
Court for a discharge. Many people 
indulge in all kinds of speculations, bat 
the thing which debars an inaolven^ 
from claiming his discharge is rash andj 
hazardous speculation. The finding of the 
District Judge is nob to this effect and 
therefore it cannot be said that the dis- 
charge of the insolvents should be refused 
under the provisions of S. 42 (1) (I) on 
this ground. The income of the insolvent 
firm is almost at starvation point. Kidar 
Nath has an income of Es- 28 
has to maintain a family of 
Phul Cband has an income of about Es. i £ 
per mensem and has to support seven 
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human beings. It cannot therefore be 
said that these insolvents should hare 
made over these scanty personal earnings 
to the Receiver. This is also the finding 
of the District Judge and I agree with it. 

It is true that previous to their adjudi- 
cation, the insolvents bad made some 
fraudulent alienations but that was in 
1921. These alienations were subse. 
guently oancelled. It was perhaps this 
conduct of the insolvents, evidenced by 
these transactions, which led the District 
Judge to postpone the discharge for a 
period of one year. The insolvency pro* 
ceedings have been dragging on now for 
well-nigh 14 years and counsel for the 
petitioner has not been able to show that 
there was any reasonable prospect what* 
soever of the insolvents coming into any 
property which can be taken over by the 
Receiver for liquidating the debts due by 
the insolvents. In my opinion, having 
regard to all the circumstances of the 
case, the order which has been passed by 
the Court below is right and proper and 
Bitting in revision I do not feel inclined 
to disturb it. I may also note that out 
of 55 creditors only one has moved this 
Court in revision. This fact also shows 
that the remaining 54 creditors fully 
realized the hopelessness of the insolvency 
proceedings continuiDg for an indefinite 
period. The applioation is dismissed with 
costs. 

V.B.B./r.k. Application dismissed. 


A. I. R. 1936 Lahore 841 
Addison and Abdul Rashid, JJ. 

Ishar Das — Petitioner— Appellant. 

V. 

Bhagwan Singh and others — Objectoi 
—Respondents. 

First Appeal No. 1278 of 1935, Decide 
on 25th May 1936, from decree of Sik 
Gnrdwaras Tribunal, Lahore, DL 20t 
May 1936. . / 

Punjab Sikh Gurdwaras Act (8 of 1925 
S«. 8, 16 (2)-HoIdiRg Cranth Sahib in rove 
enco and reciting it do not by Ihemselvi 
make Udasi institution a Gurdwara 

rsvoVonce an 

teoiting it ceremoniously do not by Ibemselvc 
moke an UasBl iasUtutlon a Blkb Gardwarl 
udIobs it is other wi Be established that the inat 
tution falls within the purview of any of tb 

although in the wider sense of the term the 
are alao Sikhs : IdSi Lah IS and 1926 Lah 1C< 
on. [p Q j 


/. Q. Sethi and Bhagat Singh — for Ap- 
pellant. 

Charan Singh — for Respondents. 

Abdul Rashid, J. — This appeal arises 
out of a petitioQ presented by Isbar Das 
under S. 8, Sikh Gurdwaras Act, praying 
that the institution known as Gurdwara 
Tahli Sahib at village Pakfaoki in district 
Gurdaspur be not declared to be a Sikh 
Gurdwara. The petitioner's case was tbab 
the institution in dispute was an Ddasi 
temple founded by Baba Sri Cband, the 
son of Guru Baba Nanak, and that the 
objects of worship therein were the murtis 
of Baba Sri Cband, the Gola Sahib and 
Samadbsof the petitioner's ancestors. The 
objectors, on the other band, pleaded that 
Gurdwara Tahli Sahib was a Sikh Gurd- 
wara founded by Guru Nanak, the first 
Sikh Guru. It was stated by the objec- 
tors that Guru Nanak retired to village 
Pakboki shortly before bis death and per- 
formed meditation under the Tahli tree, 
that the sixth Sikh Guru also visited the 
place, and that it was in the memory of 
the first Sikh Guru that the institution in 
dispute was founded. According to the 
objectors Guru Granth Sabib was the only 
object of worship in this institution, and 
the institution was used predominantly by 
Sikhs as a place of worship. The Tribunal 
held that the institution known as Tahli 
Sabib, situate at village Pakboki, was 
established in memory of Guru Nanak and 
that the institution was, therefore, a Sikh 
Gurdwara. Against this decision the peti- 
tioner has preferred an appeal to this 
Court. The onus of proving that the in- 
stitution in dispute was a Sikh Gurdwara 
lay on the objectors. They have sought 
to discharge this onus by ptodnoing three 
or four sanada and by a reference to two 
historical books. (His Lordship then dis- 
cussed the evidence and proceeded.) The 
oral evidence produced by the parties in 
the present case is of a vague and incon- 
cluBive character. * 

only point satisfactorily estab- 
lished by the oral evidence is that, in 
the institution in dispute, the Granth 
Sahib has been recited for a number 

however, well-known 
that Udasis bold the Guru Granth Sahib 
m great reverence and the fact that 
the Granth Sahib is recited in an Udasi 
institution does not make it a Sikh Qur- 
dwara. Reference may be made in this 
connection to certain observations made 
by a Division Bench of this Court in 16 
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Lah 247 (l), which are to the following 
e£fect : 

The \. dasis are in fact a monastic order in 
their origin, and are followers of DawaSri Chaod, 
son of the first Guru. I'hough they worship 
Samadhs, etc., they do reverence the Gcaoth 
Sahib without com pletely renouncing Hinduism. 
They are often in charge of the village dbaram- 
sala or gurdw.ua, an institution partly religious 
and pirtly charitable, their duties being to feed 
the poor, keep the langar or almshouse going, 
sand to road the Granlh or Sikh scriptures. In 
some cases, however, the Sudh and his cbelas 
constitute a monastery or college, the former 
beiug called the Guru or father of thechclas, 
and mahant of the institution. Owing to their 
intermediate position, it is possible for Udasis 
to be ID charge of a Sikh Gurdwara. properly so 
called, but it does not follow that the mstitu* 
tion is a Sikh Gurdwara and not a true UdasI 
institution merely because the Granth Sahib 
is read. 

It wa3 held in 7 Lah 275 (2) that the 
Udasi order constituted a separate sect 
of schismatics distinct from the orthodox 
Sikhs, and that, whereas some of the 
Singhs " bad renounced Hinduism the 
L'dasis had all remained within its pale 
from its beginning. It was further ob- 
served that the acceptance of and show, 
ing of reverence to the "Granth Sahib” 
was in no way inconsistent with remain- 
ing a Hindu, that the Udasis were Hindus 
and in the wider sense of the word they 
were also "Sikhs." Holding the Granth 
Sahib in reverence and reciting it cere- 
moniously did not by themselves make the 
;iD9titution in dispute a Sikh Gurdwara. 
[We are, therefore, of the opinion that it 
{has not been established that the institu- 
tion in dispute falls within the purview 
of any of the clauses of S. 16 (2), Sikh 
Gurdwaras Act. For the reasons given 
above, we accept this appeal, set aside the 
order of the Tribunal, dated 20th May 
1935, and declare that the Gurdwara 
Tabli Sahib Dera Baba Sri Cband is not 
a Sikh Gurdwara. The respondents will 
pay the costs of the appellant throughout. 

R.M /r.K. Appeal allowed. 

1. Arjftn Sipgh v. Indar Haii, Lab 13^151 

I C 1005=30 P L R 458=15 Lah 947. 

2. Dasant DaB v Hem Singh. 1020 Lah 100=94 

I 0 605=27 P L R 115=7 Lah 275. 
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Jai Lal, J. 

Shadi and others — Judgment debtors — 
Appellants. 

V. 

Ham Ditta — Decree-holder — Rospt. 
Execution Second Appeal No. 211 of 
1936, Decided on 22nd May 1936. 
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fa) Civil P.C. (1908), O. 21,R. 2— “The 

decree” me«ti< decree of any kind — Adjuil- 
menl mutt be certified within ninety days. 

The words “the decree" in 0. 21, R. 2, surely 
mean ‘a decree of any kind' and would include 
a decree for possession of a house. No adjust- 
ment of such decree can be recognised by the 
Court unless it is certified and no application 
for certification can be made except within 
90 'lays. [P 813 0 1] 

(b) Punjab Relief of Indebtedness Act (7 of 
1934) —Scope — Rights already lapsed cannot 
be revived by subsequent enactment. 

The enactment of the Punjab Relief of In- 
debtedness Act subsequently cannot revive a 
right which has already been extinguished. 

[P 843 0 1] 

IHohsin Shah — for Appellants. 

Vtshnu Datta — for Respondent. 

Judgment, — This appeal is by the 
judgment-debtors. They made an ap- 
plication that the decree had been ad- 
justed and therefore they objected to its 
execution. The decree was for possession 
of a house, and the judgment-debtors, 
it appears, have done all they could to 
obstruct the decree.bolder in getting pos- 
session of the bouse. The present ap- 
plication is based on an allegation that 
the decree-holder has agreed to take 12 
kanals of land in lieu of the house. The 
judgment. debtors, however, belong to an 
agricultural tribe, and though an applica- 
tion has been made to the Collector, 
which application is signed by the decree- 
holder, to sanction the transfer of the 
land to the decree-holder, it does not ap- 
pear to have been sanctioned. Moreover, 
possession of the land has nob yet been 
given to the decree.bolder. Therefore it 
is not an adjustment as that term is 
understood for the purpose of 0. 21, R. 2. 
It further appears that the judgment- 
debtors are undischarged insolvents and 
their land vests in the Official Receiver. 
The Official Receiver is not a party to 
the so called adjustment. The applica- 
tion to certify the adjustment was made 
more than three months from the date of 
the alleged adjustment and has been dis- 
missed by the District Judge on that 
ground also. It is, however, claimed that 
it is neither an application for certibca- 
tion of the adjustment nor does the tran- 
saotion in question amount to an adjust- 
ment so as to come within the purview of 

0. 21. R. 2. 

It is contended that 0. 
applies to money decrees, 1926 Mad 7 
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'(]) has been cited in support of this con- 
tention, but 46 Bom 226 (2) lays down 
that 0. 21, R. 2, applies to all kinds of 
decrees and is not condned to money 
decrees, and this is obvious from the rule 
itself, which says ‘ where any money pay- 
able under a decree of any kind is paid 
*oob of Court, or the decree otherwise ad- 
justed in whole or in part “The 

decree" surely means ‘a decree of any 
kind* and would include a decree for pos- 
session of a house as in this case. No 
adjustment can be recognised by the 
|Court unless it is cerliBedand no applica- 
ition for certi6cation can be made except 
iwitbin 90 days. The objection of the 
iappellants, therefore, was untenable and 
could not be entertained. 

It is, however, contended that the 
Punjab Belief of Indebtedness Act, ap. 
plies to this case and no Question of limi- 
tation arises. That Act, however, came 
into force after the periol of three 
rnontbs had already expired and the 
right of the judgment. debtors to apply 
for the certidcatioQ of the alleged adjust- 
jment had already become extingnisbed. 
iTbe enactment of the Act subseQuently 
joaoDOk revive a right which has already 
|been extinguished. The view of the 
^learned District Judge is correct and I 
dismiss this appeal with costs. 

B,D./ R.K. Appeal disfttissed. 


1. NarayanaswatDi Nftidu v. Rangaswsmi 
NaJdu, 1926 Mad 7^9 = 95 I 0 731 = 50 
M L J 547=49 Mad 716. 

2. Gharry y. Gowrya, 1923 Bom 880 ^ 64 I 0 
490=23 Bom L R 981=46 Bom 226 
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Coldstream, J. 

Titlsi Ram Judgment-debtor — Appel 


Bant. 


V. 


E. D. Sasioon & Co., Ltd., Bombay- 
IJecree- bolder—Respoodent. 

Miao. First Appeal No. J481 of 193{ 
Deoidea on 2nd March 1936, from orde 

Lahore. 

(a) Civil P. C. (1908). S. 48 - AppHc.Ho 
forexeculion of decree by aUeehment - 
-Judgment-debtor railing certain objeetioni 

^M*“.**" deeiiion 0 

objection.-Reque.t by decree bolder fo 
re-attachment after period of Umitation- 
Kequeet for re-attachment held to be I 

ealion'***’*” •‘**®****^y original appli 

eiZ**!?*?^* “ dectee-holdot to obtain oxeco 

k “‘1-'*'’.*;'''® necoesatily be d" 

dieted by objections raised by the judgment 


debtor, or proceediogs taken by Court for wbich 
the decrco'bolder is not responsible which pre* 
vent tho completion of execution proceedings 
ioitiated by an application made within .the 
period of limitation. So where on an ap- 
plication lor execution of a decree, judgment- 
debtor raised certaio objections and exe- 
cution was suspended until their decision 
and after that, ret^ucst was made by decree- 
bolder (or rc'ettachmont after period of 
limitation, the request was held to be in con- 
tiouation and ancUlary to the original appli- 
cation for execution : 18 A(( 482, 071 . 

[P 844 C 2] 

lb) Civil P. C. (1908). S. 43 (2)(a)-Fraud 
— Dishonest circumvention is fraud — But 
mere raising of objections so as to prolong 
execution proceedings beyond the period of 
limitation is not necessarily fraud. 

Thoupb disbonest circumvention is fraud, 
mere raising of objections so as to prolong exe- 
cution proceedings beyood the period of limita- 
tion is not necessarily fraud for the purposes of 
8 48. Civil P. C. So objections raised to the 
jiirisdiction of a Court were hold not to be dis- 
honest. But an objection faleely stating that 
judgment'debtor is not a partner of a firm was 
held to be a fraud within S. 48. Civil P. 0.. so 
as to enlarge the period of limitation : 1022 
All 145, Dtrsenf.; 1081 All 184 and 1985 Pol $80, 

Ri l on, [P 645 c 1] 

(c) Punjab Relief of Indebtedness Act (7 of 
1934), S. 34— Scope — Applies to non-agri- 
cullurtsls also. 

The section, excepting tbe second proviso to 
it, is not restricted to agriculturists only, but 
applies to non*agricnUurists also. [P 345 C 2] 

Panna Lai Bahl — for Appellant. 

Azim UUah and Jarjan Nath Malhotra 
— for Respondent. 

Judgment. — Messrs. E. D. Sassoon and 
Company obtained a decree based on an 
arbitration award in Karachi against the 
firm Sbiyji Ram Devi Das of Lahore. 
They had this decree transferred to 
Lahore end applied to tbe Subordinate 
Judge, First Class, on 9th November 
1924, to have the decree executed by at- 
tachment of the property of Tulsi Ram 
who hod signed tbe contract upon which 
the decree was based and some property 
was attached. Tulsi Ram objeoted to 
this attaobment on several grounds in. 
eluding the plea that bo was not a part- 
ner of the judgment-debtor firm. Tho 
Question^ whether the executing Court 
had jurisdiotion to decide whether be 
was or was not a partner had then to be 
decided. Tulsi Ram contended that the 
Lahore Court had no jurisdiction to de- 
cide this matter and tbe Subordinate 
Judge found that this was so. He re- 
leased tbe property from attachment. 
On appeal this finding was reversed by 
the High Court who remanded the case 
m November 1928. 
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The Subordinate Judge decided on 20th 
March 1935, that Tulsi Ram was a part- 
ner and asked the decree-holder’s coun- 
sel what further stops he wanted to take 
in execution. The reply was that an ap- 
plication was already pending, and as the 
objections by Tulsi Ram had been dis- 
missed, Tulsi Ram’s property should be 
re-attached. A prayer was added asking 
for execution by the arrest of Tulsi Ram. 
Tulsi Ram again raised objections plead- 
ing that this request was a fresh applica- 
tion for execution and was barred by 
limitation not having been made within 
12 years of the date of the decree, that 
be was a pauper and that be was ex- 
empted from arrest by S. 34, Punjab Re- 
lief of Indebtedness Act. 

The Subordinate Judge overruled all 
these objections holding that the original 
application for transfer could be con- 
tinued and, therefore, the proceedings 
were not barred by limitation ; that the 
judgment debtor was estopped from rais- 
ing the plea that he was a pauper, hav- 
ing previously resisted an application to 
have him declared insolvent, and that 
S. 34, Punjab Relief of Indebtedness Act, 
applied only to judgment.debtors who 
were agriculturists. He also held that 
even if the request for re-attachment 
made in 1935 bad been a fresh applica- 
tion for execution, the period of limita- 
tion bad been extended by Tulsi Ram's 
fraudulent behaviour. Tulsi Ram has 
appealed. It is contended before me that 
the request for the re-attachment made 
in 1935 was barred by linnitation as being 
a fresh application for execution not made 
within 12 years of the date of decree 
and that the warrant for the appellant's 
arrest was in contravention of S. 34, 
Punjab Relief of Indebtedness Act. 

It is clear to my mind that the request 
made in 1935 by the decree holders for 
re-attachment of Tulsi Ram's property 
was not a fresh application for execution. 
The temporary release of Tulsi Ram’s 
property from attachment because Tulsi 
Ram bad raised the objection that he 
was not a partner of the judgment. debtor 
firm did not bring the proceedings taken 
upon the application of 1927 to a final 
adjudication, but postponed them. As 
stated in the decree-holders’ reply to the 
Court’s query regarding the steps to be 
taken after Tulsi Ram had been held to 
be a partner, the proceedings consequent 
on the application for execution of 1924 


had not been completed. There is ample 
authority for the proposition that thel 
right of a decree. holder to obtain execu- 
tion of the decree will not necessarily be 
defeated by objections raised by the 
judgment-debtor, or proceedings taken by 
the Court for which the decree-holder U 
not responsible, which prevent the com. 
pletion of execution proceedings initiated 
by an application made within the period 
of limitation isee the Full Court Ruling 
of the Allahabad Court in J8 All 482 
(l) which has been followed by other 
High Courts]. Applying this principle, | 
I bold that the lower Court was correcti 
in treating this request of 1935 as merelyj 
in continuation of aud ancillary to the 
application of 1924 so far as the proper- 
ties mentioned in the proceedings of that 
time are concerned. The counsel for the' 
decree-holder states that bis clients do 
not propose to attach any other proper, 
ties. These properties certainly include, 
a kotbi in.Qilla Gujar Singh aud a house’ 
in Akbari ^landi of which plans were 
prepared and are on the record. 


The application for execution by arrest 
of the appellant was, however, not made 
in 1924, and in asking for arrest the re- 
quest of 1935 added substantially to the 
relief sought in 1924. In this respect, 
therefore, it must be held to be a fresh 
application barred by the 12 years rule 
unless it is held that the judgment-debtor 
bad by fraud or force prevented the exe- 
cutioD of the decree at some time within 
twelve years before the date of the appli- 
cation. For the deoree.bolders it is 
argued that the word fraud in Cl. (a), 
sub.r. (2). S. 48. Civil P. C., must be 
interpreted to include any conduct o 
the judgment- debtor deliberately adopted 
with a view to defer and delay the just 
payment of his debt by frivolous and 
[utile objections which are dishonest on 
the face of them. Support 
elusion is found in 44 All 319 2) 

where Walsh, J. remarked in dealing with 
the meaning of fraud in this section. 

Fraud is moral turpitude * ' . sa^narrrwly 
•fraud” in this section °°K.?ihrobiect 

nterpreted-Nobody can doubt " 

Df ils insertion in this sect on ivas to provenUba 
tricks which are constantly S 

iebtors. • • • 


,him Ali Khan v. Pbul Cband. (1606) 1& 
=66 I C 677=20 A L J 165=44 All 31J. 
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In tbaf; case, so far as the judgmenb 
•discloses, there bad been no deception of 
the decree-holder or any misleading of 
him, but merely obstruction. The judg- 
ment cites other judgments of the same 
Court to the same effect. Walsh, J. re- 
ferred also to observations made in English 
cases, but the rulings cited are in cases 
where it appears that some deception had 
been practised or attempted or some 
misleading statement made. The fraud 
pleaded by the decree.holders here is the 
conduct of the appellant in delaying the 
completion of the attachment proceedings 
until the statutory period of limitation 
had passed by objecting to the attach- 
ment on the ground that the executing 
Court in Lahore had no jurisdiction to 
adjudicate on the question whether be 
was or was not a partner of the judgment- 
debtor ffrm and by raising the false plea 
that he was not a partner. 


The judgment in 44 All 319 (2), was by 
implication, at any rate, dissented from 
by a Division Bench of the Allahabad 
Court in 1931 All 134 (3) and was not 
accepted as correct by the Patna Court 
•in 1935 Pat 380 (4), and I am unable to 
hold that the mere raising of objections 
iSo as to prolong execution proceedings 
beyond the period of limitation must, in 
all oases, be regarded as fraud for the 
purposes of S. 48. If the objections are 
patently frivolous they can ordinarily 
and ought to be disposed of speedily by 
the Court it the decree.holders are dili. 
[gent. But as remarked in 1927 All 
668 (5) there is a considerable and 
consistent body of oases in sapporb of the 
proposition that fraud should not be inter- 
preted in a narrow sense, but so as to 
cover circumvention. I do not think that 
the objection raised by the appellant to 
the jurisdiction of the Lahore Court oan 
be regarded as dishonest. But the objoo. 
tion that Tulsi Ram was nob a partner of 
the judgmenb.debtor 6tm was found to be 
false. It was a trick by which the decree- 
holders were forced by no fault of their 
own to delay execution proceedings until 
this period of 12 years had expired. I 
consider that the appellant's conduot in 

3. Bandhu Singh v. K. T. Bank. Ltd., 1931 All 
184=129 I 0 716=1931 A L J 894=63 All 
419. 

Prwftd V. Lachhml Naraln, 
1985 Pat 880=166 I 0 297=16 P L T 60S= 
14 PAt 816. 

®- V. Bam Raj Tawati, 1997 All 

668=108 I 0 277=25 A L J 849. 


raising this plea was fraudulent and that 
it had the effect of enlarging the period 
of limitation. It is argued for the appel- 
lant that no particnlar fraud were speci- 
fied by the decree.holders, and that 
when the plea of fraud was raised, an 
issue on the point should have been raised 
and opportunity given to the appellant to 
rebut it. But the plea was based simply 
on the fact and the nature of the objec- 
tion for which the evidence was on the 
record and could not be rebutted. My 
conclusion therefore is that the request 
for the judgment.debtor's arrest was not 
barred by limitation 

The question still remains however 
whether the Subordinate Jndge was right 
in issuing a warrant of arrest in view of 
the provisions of S. 34, Punjab Relief of 
Indebtedness Aot. It is true that the 
appellant was given opportunity to show 
cause against its issue, but the learned 
Subordinate Judge appears to have de- 
cided against the appellant simply on the 
ground that S. 34 of that Act does not 
apply to non. agriculturists. I see no. 
justification for this view of the scope of 
the section. Chap. 8 of the Aot in whiob 
this section comes, is headed “Misoel- 
laneous Amendments of the Civil law.” 
The second proviso to the section appears 
to relate only to agricultural land bub its! 
o'.her provisions are not so limited. On 
these findings I dismiss this appeal so far 
as it relates to the attachment of the 
property specifically mentioned by the 
decree-holders in prosecuting their appli- 
cation for execution made in 1924. I 
aooept it so far that I remand the case 
to the executing Court for re-docisioo of 
the question whether a warrant of arrest 
should issue in view of the provisions of 
Punjab Relief of Indebtedness Aot. 
The parties will bear their own costs in 
this Court. 

D.S./R.K. Appeal partly allowed. 
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Chhaju Ram — Deoree-holder— Appel, 
pellant. 
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Mueaffar A/mod— Judgment-debtor — 
Respondent. 
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Decided on 1st June 1986, from order o! 
Dist. Judge, Hissar. D/. 30bh October 
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Punjab Alienation of Land Act (13 of 1900), 
S 16 —Decree — Execution — Decree nullify- 
ing Act of legislature should not be passed 
by Court — Land of agriculturist could not 
therefore be sold even in execution of mort- 
gage decree under S 16. 

ThoU};h io tbo mrijority of cases the decree of 
the Court must be executed as it stands, yet, 
when that decree would b.ive the effect of nul- 
lifying an Act of the legislature the Court must 
bold its band. Under S. IG therefore land be- 
longing to a member of an agricultural tribe 
could not be sold in execution even though a 
decree b.ad been obtained by the mortgagee for 
the sale of such land; 1933 Li^h 397. Approrrd; 
1935 Lah 413, Dissent ; 1931 Lah 515. Distinn. 

[P 817 0 1, 2] 

i? L. Anand I and Shamair Chand — 
for Appellant. 

Mohsin Shah — for Respondent. 

Abdul Rashid, J. — The facts of the 
case, bearing on the question of law in- 
volved in this appeal may be shortly 
stated. Muzaffar Ahmad, judgment- 
debtor. mortgaged his land in favour of 
Chhajju Ram, decree-holder. Astbemort. 
gage money was not paid Cbhajju Ram 
bled a suit on the basis of tbe mortgage, 
deed, and obtained a preliminary decree 
on 20th March 1933, which was followed 
by a bnal decree on 22Dd August 1933. In 
esecutioQ of this decree notice was issued 
to tbe judgment-debtor under 0. 21, B.66, 
Civil P. C., to show cause why tbe mort- 
gaged land should not be sold in execu- 
lion of tbe decree. The preliminary ob- 
jection taken by the judgment-debtor was 
that bo was a Sbeikb Quresbi of Hissar, 
and that as he belonged to a notified agri- 
cultural tribe bis land was not liable to 
sale in execution of tbe decree dated 22od 
August 1933, by virtue of tbe provisions 
of S. 16, Punjab Alienation of Land Act. 
Tbe executing Court held that tbe judg- 
ment-debtor had established that he was 
a Sbeikb Quresbi by caste, and that as 
this tribe was a notified agricultural tribe 
in tbe Hissar District tbe mortgaged land 
could not be sold in execution of tbe de- 
cree of Chbajju Ram. Against this deci- 
sion the decree-holder preferred an ap- 
peal to the learned District Judge. The 
learned District Judge, after a considers. 
tioD of tbe entire evidence, came to tbe 
conclusion that tbe judgment-debtor bad 
succeeded in establishing that be was a 
Sbeikb Quresbi by caste, that this tribe 
was a notified agricultural tribe in tbe 
Hissar District, and that tbe land in dis- 
pute was therefore immune from sale in 
execution of tbe decree of Cbhajju Ram. 
Tbe appeal of tbe decree-bolder having 


been dismissed, he has preferred a second 
appeal to this Court. 

The learned counsel for the appellant 
placed his reliance on 1931 Lah 545 (i) 
and urged that the objection, that the 
land of a member of an agricultural tribe 
could not be sold in execution of the de- 
oree, could not bo taken in the executing 
Court for the first time, as the sale was 
ordered by the decree and the executing 
Court was not entitled to go behind the 
decree. It was contended that if the 
judgment-debtor had failed to rely on the 
provisions of S. 16, Pnnjab Alienation of' 
Land Act during tbe course of tbe trial it 
was not open to him to seek protection 
under S. 16 for the first time in execution 
proceedings. In my opinion 1931 Lah 
545 (1) is not of any assistance to the ap. 
pellant. In the reported case a non-agri- 
culturist bad mortgaged his land to acer. 
tain person and tbe mortgagor bad sold 
tbe equity of redemptiou to tbe appellant. 
Tbe mortgagee sued on bis mortgage aud 
there was a compromise decree in tbe 
usual terms except that instalmeuts were 
fixed and there were certain other condi- 
tions not included in 0. 34, Civil F. C. In 
execution of this decree tbe laud was sold 
but the sale was set aside on lltb March 
1929. Od 28tb March one Tej Bahadur 
Singh alleging that be bad purchased tbe 
decree from tbe original deoree.bolder put 
in an application for execution, and asked 
for tbe sale of the property. It was held 
by Addison, J. that tbe provision of S. 16, 
Punjab Alienation of Land Act, bad no ap. 
plioability to that case. It was observed 
by tbe learned Judge that tbe mortgage 
in question was a perfectly valid ouo and 
was made by a noo-agrioulturist. The ap- 
pellant did not purchase the whole land 
but only so much interest in the land as re- 
mained over after satisfying tbe mortgage. 
No question therefore arose as regards 
selling tbe land of an agriculturist. 

After giving the above-mentioned find- 
ing the learned Judge remarked that in 
any case be agreed with the executing 
Court that the objection under S. 16, 
Punjab Alienation of Land Act could not 
be taken before it as tbe sale was ordered 
by the decree and not in execution pro- 
ceedings. This remark was clearly in the 
nature of an obiter dictum, and was 
based on the g eneral principle that a 

1. Surjan v. Tegha Bahadur, 1931 Lah 615=^ 
131 I C 229. 
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Coart eiecuting a decree caonot go be- 
hind the decree in execution proceedings 
and is bonnd to execute the decree as it 
stands. 

In 1932 Lah 529 (2) it was held by Tek 
Cband, J. that in a suit for recovery of 
money on the basis of a mortgage the 
plea that the encumbered property is ex- 
empt from sale under tbe provisions of 
S. 16, Punjab Alienation of Land Act, must 
be raised during tbe suit, and cannot be 
taken for tbe first time in execution pro- 
ceedings, for it is not competent to tbe 
executing Court to go behind tbe decree 
ordering sale of the property. S. 16, Pun- 
jab Alienation of Land Act, lays down that 
no land belonging to a member of an agri- 
cultural tribe shall be sold in execotion 
of any decree or order of any civil or 
revenue Court whether made before or 
after the commencement of this Act. This 
section refers to execution of decrees in 
specific terms, and it appears to me to be 
obvious that as soon as tbe Coart finds 
that land belonging to a member of an 
agricultural tribe is sought to be sold by 
a decree-holder. it must bold its hand and 
refuse to sell the land belonging to a mem- 
ber of an agricultural tribe. The prohi 
bition contained in S. 16 of tbe Aot most 
be given effect to by tbe executing Court 
as lb IS laid down in the section that the 
land of a member of an agricultural tribe 
shall nob be sold in execution of a decree. 

The whole question was disonssed by a 
f of this Court in 1933 Lah 
397 (3J. The ruling of Addison, J. in 1931 
Lab 545 (1) was considered and distin. 
fished by tbe Division Bench of which 
AddiBomJ. was a member. It was held 
by the Division Bench that under S. 16. 
Punjab Alienation of Land Act, land be- 
longing to a member of an agrioultnral 
tribe Muld nob be sold in execution even 
though a decree had been obtained by the 
mortgagee for the sale of snob. land It 
Iwas further held that though inthemajo- 
rity of oases the decree of tbe Court must 
be executed as it stands, yet, when that 
decree would have the effect of nuUifying 
an Act of the legislature the Court must 
hold Its band, and nob put to sale tbe 
property which under tbe Act has been 
rendered unsaleable. I find myseU in res. 
i peobfnl agreement with the obaervationa 

m'l“o '«= 
“■ m‘i°o 


of the Division Bench in 1933 Lah 397 (3). 
In 1935 Lah 443 (l), Skemp, J. held that 
where a decree ordered sale of certain 
property for the realization of a debt, the 
objection that the j’udgment- debtor is an 
agriculturist and that the property can- 
not be sold in execution proceedings by 
virtue of the -Alienation of Land Ace, 
cannot be raised for the first time in the 
execution proceedings. The learned Judge 
followed 1932 Lah 529 (2) and also re- 
ferred to certain observations of Addison, 
J., in 1931 Lah o45 (l). The attention of 
the learned Judge was not however drawn 
to 1933 Lah 397 f3). With all respect 
I dissent from the opinion expressed by 
Skemp, J. in 1935 Lah 443 (4) as it is not 
supported by the clear and unambiguous 
phraseology of S. 16, Punjab Alienation of 
Land Act. 

In my opinion the general principle, 
that an executing Court cannot go behind! 
the decree was deliberately departed from 
in enacting S. 16. Punjab Alienation of 
Land Act, and it was for this reason that, 
reference to tbe execution of decrees was' 
specifically made in S. 16. For the reasons' 
given above. I would dismiss this appeal. 
Parties will bear their own costs in this 
Conrt. 

Addison. J.— I agree and have nothing 
to add. ® 


R.w./r.k. 


Appeal dismissed 


4. Budhu Ram t. Ali Shah, 1935 Lah 443 . 
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Jai Lal and Abdul Rashid. JJ. 

Puran Singh and ofAers— Appellants. 
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manaRement arises only between the applicants 
and the committee appointed under sub s. (2) 
oIS. 65. tP 849 C 1.21 

Dhagat Singh and Eoop Chand—fot 
Appellants.. 

ilalhra Das and V. N. Sethi — for Res- 
pondents. 

Jai Lai, J. — In pursuance of a consoU- 
■dated list published by the Local Govern- 
ment under S. 3, Sikh Gurdwaras Act, 
the properties in dispute in this litigation 
which are described as Bunga Sarkarwala 
and Bunga Mai Malian were mentioned as 
properties belonging to Sri Hat Mandir 
Sahib which had been declared to be a 
Sikh Gurdwara. It seems that this list 
was published at the instance of the 
Managing Committee of Gurdwaras in 
Amritsar and the Sheeroroani Gurdwara 
PrabandhaU Committe. Tbereupou two 
applications were made under S. 5, Sikh 
Gurdwaras Act, one by Sardar Raghbir 
Singh and the other by Sardar Balwant 
Singh, claiming to bo the owners of the 
Bunga Sarkarwala and Bunga Mai Malian 
respectively. Both these cases were heard 
by the Sikh Gurdwaras Tribunal and were 
ultimately compromised between the par- 
ties. The effect of the compromise was 
that portions of the properties claimed by 
the two Committees as parts of the Bunga 
Sarkarwala and Bunga Mai Malian were 
declared to be the personal properties of 
Sardar Raghbir Singh and Sardar Bal- 
want Singh respectively and the rest 
were held to be wakf but were to vest in 
Sardar Raghbir Singh and Sardar Balwant 
Singh respectively for management. It 
was mentioned in the compromises that 
the wakf properties did not form part of 
Sri Har Mandir Sahib, but that they 
were separate wakfs having been created 
for the residence of persons who went to 
Amritsar to visit the Sri Har Mandir 
Sahib. The net result of the compromises 
was that it was bold that the wakf por- 
tions of the Bunga Sarkarwala and Bunga 
Mai Malian were separate wakfs adminis- 
tered and managed by Sardar Raghbir 
Singh and Sardar Balwant Singh respec- 
tively. I may mention here that the 
Committee of Management of the Gnrd- 
waras at Amritsar, which was one of 
the applicants for the publication of the 
consolidated list under S. 3. Sikh Gurd- 
waras Act. is the Committee which was 
subsequently declared under S. 8o, sub- 
s (2) Sikh Gurdwaras Act, as the Com- 
mittee in which the management of all 


the Gurdwaras situated in Amritsar with 
the exeception mentioned therein vested. 
Subsequently an application was made 
under S. 7, Sikh Gurdwaras Act, by the 
prescribed number of persons to the 
Local Government asking that the Bunga 
Sarkarwala and Bunga Mai Malian be 
declared to be Sikh Gurdwaras within 
the meaning of the Sikh Gurdwaras Act. 
A notification was consequently published 
and two applications were made under 
S. 10: one by Sardar Raghbir Singh and 
the other by Sardar Balwant Singh claim, 
ing that the properties mentioned in the 
notifications were not Sikb Gurdwaras but 
were owned by them. 

The matter came before the Sikh Gurd- 
watas Tribunal who, by virtue of S. 16, 
Sikh Gurdwaras Aot, was bound first to 
decide the question whether there was 
any institution which could fall within 
the definition of a Sikh Gurdwara, and 
they came to the conclusion acting under 
S. 8, Sikh Gurdwaras Act, that the Bunga 
Sarkarwala and Bunga Mai Malian were 
Sikh Gurdwaras within the definition of 
that expression in the Sikh Gurdwaras 
Aot. After this decision bad been given 
by the Sikb Gurdwaras Tribunal it be- 
came necessary for it to dispose of the 
applications made under S. 10 of the Act 
by Sardar Raghbir Singh and Sardar 
Balwant Singh, and in disposing of these 
two applications the Tribunal, actingupon 
the statements of the parties, that they 
relied upon the previous compromises, 
came to the conclusion that the proper, 
ties which had been declared to be ^e 
personal properties of Sardar Raghbir 
Singh and Sardar Balwant Singh res^o- 
tively should be declared to be their 
personal properties under S. 10 and that 
the rest of the properties olaiined to 
belong to Bunga Sarkarwala and Bunga 
Mai Malian, which bad been found to 
be Sikh Gurdwaras, should bo 
appended to these two Gurdwaras. The 
Gurdwaras Tribunal also added a further 
provision in their order that the 
ment of the 

to be appendages to the two Gj?rdwara9 
should vest in Sardar Raghbir Smgh and 
Sardar Balwant Singh respectively by 
virtue of the compromises. , , 

Two appeals have been Pre9«“‘®^ °° 

behalf of the P®'f Gurdwa- 

the notification under S. 7. Sikh t^ur 
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that bhe direction of the Gurdwaras Tri. 
'banal, that the management of the 
Gnrdwaras sboold vest in Sardar Baghbir 
Singh and Sardar Bal^ant Singh accord* 
ing to the compromises, is illegal. This 
is how the ease for the appellants was 
ultimately presented before us. At the 
commenoemenb varioas points were taken 
but they were finally abandoned. Tbe 
only question therefore that needs deci* 
dion in these appeals is whether the direc* 
tioD given by tbe Sikb Gurdwaras Tribu. 
nal as to the management by Sardar 
Baghbir Singh and Sardar Balwant Singh 
of the two Gurdwaras declared by thhm 
to be Sikh Gurdwaras within the mean* 
log of tbe Sikb Gurdwaras Act and the 
properties found by them to be appended 
to them is or is not legal. 

Now, an examination of the Act refer- 
red to above shows that after tbe Gnrd- 
'waras Tribunal has declared that a certain 
institution is a Sikh Gordwara within 
tbe meaning of tbe Act, and that certain 
properties are appended to it» it is no part 
of its function to pass an order as to tbe 
'persons by whom the Gordwara or the 
properties appended to it should be 
managed. That matter appears to be set- 
tled by the Act itself. S. 85. snb.s. (9) of 
ihe Act provides that : 

There shall be one committee for tbe Gar* 
dwaraekoown as the Darbsr Sahib, Amritsar.SQd 
the Baba Atal Sahib, sod all other Notified Sikb 
Gurdwaras situated withio the iluoicipal 
boundaries of Amritsar other than the Sri Akal 
Takbt Sahib, and it shall consist of : ( 1 ) three 
members eleoted by the electors of the Munici- 
pal area of Amritsar registered under tbe pro?l- 
sions of 8. 99 ; (ii) four members elected bv 
the electors of the Amritsar District registered 
under the provisions of S. 99 other than the 
electors so registered of tbe Municipal area of 
Amritsar ; (iil) five members elected by the 
Board In general rooeting, one of whom shall be 
one of tho persons nominated to bo a member 
of the Board under the provisions of sub-e. (9), 

Ib is however claimed on behalf of bhe 
respondents that the committee in whom 
the management of all the Gurdwaras 
situated in Amritsar vests by virtue of 
'sub.s. (2), S. 85, compromised the matter 
with the respondents in parsuanoo of tbe 
proceedings taken on the applications 
mads in 1928, and therefore they are en> 
•titled to remain in the management of 
the Gurdwaras and the properties append, 
ed thereto. There may or may not bo 
force in this contention but, in my opi. 
^lon, it was no function of the Gnrdwaras 

decide on an application 
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that they shall manage tbe properties 
appended to the Gnrdwaras by virtue of 
the compromise. It is true that tbe ap. 
pellants were no parties to the compro. 
miee, but at the same time it must be re. 
membered that they have nothing to do 
with tbe management of the Gurdwaras. 
Tbe question of management arises only 
between the two respondents before us • 
and the committee appointed under sub. 
s. (2), S. 85, and we express no opinion in 
this case whether the committee const!- 
tuted under that section can now success- 
fuily resist tbe right of the respondents 
to manage tbe Gurdwaras and tbe pro- 
perties appended thereto owing to the 
previous compromises according to which 
it is claimed the matter mast be held to 
be determined between tbe committee 
and tbe respondents. On these appeals, 
in my opinion, the order should be that 
the direction given by the Sikh Gurdwa- 
ras Tribunal as to the right of tbe res- 
pondents to manage tbe two Gnrdwaras 
and the properties appended thereto was 
not within the competence of the Tribu- 
nal and should form do part of their final 
order. It does nob follow from this that 
the respondents are not entitled to manage 
tbe Gurdwaras and their properties. As 
I have already stated, that is a matter 
which must be settled, if necessary, bet. 
ween the committee constituted under 
6ub-8, (3), S. 85 and tho tospondouta. 

With these observations I would ao- 
oept the appeals so as to declare that that 
portion of tbe decree of the Sikh Gurdwa 
ras Tribunal, which has declared tbe res- 
pondents’ right to manage the Gurdwaras 
and the properties appended thereto is 
illegal and shall form no part of the 
decree granted by the Tribunal ; the rest 
of the decree of the Sikh Gurdwaras Tri- 
bunal stands, that is to say, the proper- 
ties which have been declared to be the 
personal properties of Sardar Raghbir 
faiDgh and Sardar Balwant Singh shall 
remain their properties, and the proper- 
ties which have been declared to bo ap. 
pended to tbe two Gurdwaras shall re- 
mam the properties of the two Gurdwa. 
ras. It may be mentioned here that 
throi^houb in this judgment I have men- 
tioned the existence of two Gnrdwaras. 
Ihis 18 owmg to the manner in which the 
parties presented their respective oases 
The teal position found by the Tribunal 
seems to be that there is only one Sikh 
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Gurdwara, the Bunga Sarkarwala, and 
that BuQga Mai Malian has no separate 
existence as a Gurdwara but is a well, 
known part of Bunga Sarkarwala. The 
parties shall bear their o.vn costs of these 
proceedings in this Court and before the 
Tribunal. 

Abdul Rashid, J. — I agree. 

R.M./R.K. Order accordingly. 

A. I. R. 1936 Lahore 830 
Skemp, J. 

Chiragh and others — Convicts — Appel, 
lants. 

V. 

Emi^ror — Opposite Party. 

Criminal Appeal No. 1425 of 1935, De. 
cided on 2l8t April 1936, from order of 
Magistrate, First Class, Ferozepore, D/. 
5th December 1935. 

Penal Code (1860), S. 366-A — • Offence 
under ^ Resemblftnce with S. 362-Ofrence 
under S. 366-A is continuing offence. 

There is a close resemblance io the texts of 
5s. 362 and SCG A o( tbo Code and some of the 
salient ingredients of the two oSences are com- 
mon, and ii must be held that an offence under 
S. 3G6-A is also a continuing offence: 1931 All 
55, Rel. on; 1924 Cal 389; 1916 Lah 361 and 1927 
Lah 370, Bef. [P 851 C 1] 

B. L. Anand II — for Appellants. 

Ghulavi Basul for Govt. Advocate — for 
the Crown. 

Judgment. — Chiragh, Muhammad Shah 
and Qamra, appellants, have been con- 
victed under S. 366.A, I. P. C., and each 
sentenced to 6ve years' rigorous impri- 
eonment. The girl in question is one 
Mt. Santo, daughter of Jiwan Singh, a 
goldsmith of Ferozepore City. Accord- 
ing to her own statement and that of 
her father she is 13 years of age; accord- 
ing to the medical evidence about 14 
years of age. Mt. Santo's home ciroum- 
stances were nob happy. Her mother 
was dead and her elder brother was 
keeping a Mabomedan woman. On lltb 
September she disappeared from home 
and her father reported her disap. 
pearance to the police. What hap. 
pened is found in the girl's own state- 
ment corroborated by a considerable 
number of witnesses. She said that in 
her home they were poor and not always 
BufSciently fed. Her brother sometimes 
ill-treated her. She knew Chiragh, ap. 
pellant, and be promised to keep her as 
his wife, give her good food and good 
clothing and keep her comfortably. She 


went of her own free will at 3 o'clock one- 
morning, when Chiragh came to her homo 
by appointment and took her to bis own, 
house which is quite close. She spent 
that night and the following night there 
and next morning at 4 a. m. Mohamad 
Shah took her away in a Burqa to hU 
house where she stayed till 9 a. m. Mo- 
hammad Shah and Qamra then took her 
by train from Ferozepore to Lahore, it 
having been suggested to the girl by 

Cbiragb that she should be converted to 

Islam in Lahore. But when the girl and 
her two escorts reached Lahore they 
to5k her on by lorry to a village which 
she did not know. She was taken along 
a canal bank and seated near some bushes, 
Muhammad Shah remained with her and 
Qamra was sent to the village to tind out 
whether another Cbiragb, an absconder, a 
notorious dealer in women, was there. 
Cbiragh's daughter came and took her 
home and she was there called Fatima. 
After a few days she was sold in marriage 
to a Hindu named Cbandi Ram for a buf- 
falo valued at Es. 100 and Rs. 50 cash. 

One Nur Mahi of District Ferozepore 
had lost his own daughter and in search- 
ing for her found out from Murid Bbatti- 
that another Ferozepore girl, that is, Mt. 
Santo, was at tbe bouse of Cbandi Ram 
in village Rodi. Nur Mahi told tbe girl’s 
father, the police were informed and she 
was recovered from Cbandi Ram's bouse 
a short time after she bad gone there- 
The girl's story is corroborated at every 
stage by evidence including that of Cbandi 
Ram himself. Its truth is not contested 
by the appellants' learned counsel. Eis 
case is that an offence under S. 366-A is 
not a continuing offence, that tbe girl 
went to Chiragh in pursuance of a previ- 


5 intrigue and that Chiragh was no 
rty to the subsequent proceedings. 
16 argument is that Cbiragb is not 
ilty because the girl went to him ot her 
n accord; tbe other two are not guilty 
cause the offence is not a continuing 
enoe. Counsel referred to 1932 Lab 
5 (1) in which a learned Judge held m 
rtioular circumstances that the offence 
der S. 366.A, I. P. 0 ., was complete 
len tbe young woman in question was 
iuoed to leave a passenger shed at a 
ilway station and that what happened 
lerwards did not constitute a fresD 

Kesar_Mal v. :Emperor._1932 555=^932. 
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offenod under S. S66.A. No general rule 
Tvas laid down* but tbe case is at variance 
with the principle laid do^o in 53 All 
140 (2). The Bench was presided over 
by tbe learned Chief Justice of tbe 
Allahabad High Coart and its finding 
agreed with that of the referring Judge. 
The headnote includes: 

Uoliko tbe oflecce of kldnappiog from lawful 
guardianship, abduotioD it a continuiDg offence 
and a giri it being abducted not only when she 
is first taken from any place but also when she 
is removed from one place to another . . . There 
is a close resemblance in tbe texts of Ss. 363 
and 966* A, I. P. 0., and some of the salient 
ingredients of the two offences are common, 
and it must be held that an offence under 
S. 866-A is also a continuing offence. 

The differences between S. 366 and 
S. 366-A merely concern tbe manner of 
the indacement and the age of the girl 
and are irrelevant for tbe question of 
continuing offence. In view of this resem. 
blance, 50 Gal lOOl (3), a case under 
B. 366, may also be referred to. The 
offence was held to be a continuing offence. 
In our own Court offenoes under S. 366 
have been held to be continuing offenoes 

in 17 Ct L J 284 (4) and 28 Or L J 413 
(5), both single Judge decisions. In my 
opinion all three are guilty. Ohiragh in- 
dueed the girl to go to bis house. No 
doubt she went of her own free will, but 
she says that ha came to her father's 
bouse at 3 in tbe morning to fetch her 
away. The other two took her at least 
to Lahore in accordance with bis sugges. 
tion. No reasonable person can doubt 
that all three were in a conspiracy in 
order to make money out of this girl by 
getting her married. I think they were 
rightly convicted, and I see no reason to 
interfere with tbe sentences, as the otime 
was cold-blooded and oaloulated. The 
appeals are rejected. 


B.D./K.K. 


Appeals dismissed. 


Nanhua Dhimar. 1981 All 88= 
1981 Or 0 137=181 I 0 946=82 Or L J 690 
=88 All 140=1930 A L J 1485. ^ 

8. Kushai Mallik v. Emperor, 1924 Oal 399= 
4 ^ ^ 1082=80 Oal 1004.^ 

T n Lab 861=84 

K Or L J 984=54 P L R 1916 
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Skemp, J. 

Ghulam and others — Convicts — AppeU 
lants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 1301 of 1935, De- 
cided on 28th February 1936, from order 
of Addl. Sess. Judge, Ferozepor, D/- 19th 
October 1935. 

Penal Cpde(lS60), S. 99-BaiUff entering 
bouse with party and breaking open kothi of 
grain to attack grain of judgment* debtor — 
No riskt of private defence arises. 

Where a bailifi'a party enters the but or 
house of a judgment-debtor to effect attachment 
of grain, and breaks open the lock of the kothi, 
although that act may not be justifiable by law , 
it being an act done by a public servant or un- 
der the direction of the pnbllc servant, acting 
in good faith under colour of his office, the 
party of tbe judgment-debtor or people on his 
behalf have no right of private defence under 
S. 99. [p 853 C 13 

Abdul Saye—ht Appellants. 

Jhanda Singh for Govt. Advocate^-tot 
tbe Crown. 

Jad^ment. The three appellants have 
been convicted under S. 325, 1. P. C., by 
tbe Additional Sessions Judge of Peroze- 
pore and sentenced, Bagga to five years' 
rigorous imprisonment, and Ghulam and 
and Chamba to three years each. Guru 
Harbans Singh of village Guru Ear Sahai 
bad two deorees against one Gumani Singh. 
The first decree for over Ks. 1,300 was 
for rent. The second for Rs. 600 and 
costs was ex parts and was appa- 
rently obtained when Gumani Singh was 
in prison in execution of the first decree 
Gamani Singh who bad been the Guru’s 
tenant m village Mohneke, loft that vil- 
Uge for a neighbouring village Piudi 
Baieke where he took some land on mort- 
gage and other land on rent. He built a 
number of huts at his well in village 

which he lived along 
with his three sons Jawahar Singh, Ganga 
Singh and Khiwa Singh, his son-in-law 
ginder Singh (married to Mt. Jatto). and 
Hakam Singh, brother of Jawahar Singh's 
wife. Guiuani Singh cultivated some land 
himself, the rest was oultivatod by his 
tons, by Sundar Singh and by Hakam 
Smgh. Gumani Singh said that his sons 
gave him a share of the ptodnoe, bub in 
the Gicdawari for Rabbi 1936, the sons of 
Gi^am Singh were entered as tenants 
jnder him sepat^ely paying Be. 1 per 
killa as rent. Hakam Singh also wJb 
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recorded in the Girdawari for Rabbi 193S, 
as teoaot for 14 killas io village Mobneke 
aod Pindi Bajeke under Gumani Singh, 
mortgagee. The rent Hakam Singh paid 
is not stated on this record. The infor- 
mation in the Khasra Girdawari was ob- 
tained by the patwari from Gumani 
Singh and his sons. 

On 2nd June 1935 a party came to 
attach property in the execution of Guru 
Harbans Singh’s second decree against 
Gumani Singh. The party consisted, ac. 
cording to the prosecution, of a bailiff, 
Hard war! Lai, and about 15 other persons 
including Kumbars with donkeys in order 
to carry away the attached wheat. Ghu- 
1am, appellant, a Machbi by caste, is the 
Mukhtar of the Guru; Bagga appellant, 
a tenant and Cbamba, appellant, a swee- 
per. During the attachment proceedings 
a 5ght took place between the two par- 
ties, in which Gumani Singh, bis three 
sons, bis daughter and her husband 
Hakam Singh, all received injuries; and 
four persons of the attaching party also 
received injuries. Hakam Singh unfortu- 
nately received a fatal blow on the head 
and died on the spot. The affair took 
place at noon; it was reported at the 
police station, distant three miles, by 
the bailiff at 4-15 p. m., and by Jawahar 
Singh at 5-30 p. m. The Sub-Inspector 
reached the spot at 7 p. m. He found 
the body of Hakam Singh lying on the 
ground and blood- stains near. He found 
bags of wheat ready to be taken away; 
also that Hakam Singh's kotbi bad been 
broken open and wheat amounting to a 
maund or 1^ maunds was lying on the 
6oor. Hardwari Lai, bailiff, was sent up 
by the police under S. 452, I. F. C., and 
a charge was framed against him by the 
Sub-divisioual Officer, Fazilka, sometime 
before l6th October 1935, the date on 
which the Sub-Inspector gave evidence in 
the Sessions Court. The result of the 
proceedings against Hardwari Lai is not 
known. 

Twelve persons of the attaching party 
were committed to Sessions on a charge 
of murder. The Sessions Judge acquitted 
nine of them and convicted the three ap- 
pellants under S. 325, I. P. C., as afore, 
said. The Assessors found that the dis- 
pute arose over the attachment of Gumani 
Singh's grain, that it was sudden and 
that there was no intention of causing 
death. With this opinion the learned 
Sessions Judge agreed. He noted that 


the nature of the injuries showed that 
apart from the fatal blow, there was 
no determined fight, as most of the 
injuries were swellings or bruises. Chamba 
and Gbulam, appellants, both received in. 
juries and admitted participation in the 
fight. The Assessors doubted the guilt 
of the others, but the Sessions Judge 
found that there was no doubt about the 
guilt of Bagga, who was prominently men. 
tioned by all the prosecution witnesses to 
whom the fatal blow was ascribed, and 
who bad produced from his house a lathi 
stained with hnman blood. It was not 
contended before me that the three ap- 
pellants did not take part in the fight. 
The argument on their behalf by Mr. 
Abdul Haye was that the bailiff and his 
party were employed in a lawful act, 
namely the execution of a decree, that 
they were resisted and that the prosecu- 
tion party was the party substantially to 
blame. The Sessions Judge apparently 
did not find that the attaching party 
entered the hub of Hakam Singh, because 
in the first information report as well as 
in the statements made by the proseou- 
tion witnesses before the police, this inci- 
dent was not mentioned. The first report 
merely stated that the bailiff's party 
wished to attach some grain lying in 
Hakam Singh's but and that there was a 
dispute which led to the assault. The 
Sessions Judge also attached importance 
to the fact that blood-stains were found 
outside the hut. 

Nevertheless, I am of opinion that some 
members of the bailiff’s party did enter 
the hut. I base this finding on the fact 
that at 7 p. m.. the Sub-Inspeotor found 
the lock of Hakam Singh’s kothi broken 
open and a maund of wheat scattered on 
the floor. It is impossible that the pro- 
secution party should have thought of 
fabricating this evidence while Hakam 
Singh was dying or just after he was 
dead. This does not put the bailiffs 
party entirely in the wrong. Gumani 
Singh's tenancy in Pindi Bajeke wae so 
arranged as to defeat possible execution. 
The rent paid by Hakam Singh is not 
given; the rent paid to Gumani Singh y 
his sons wae nominal; and if accepted y 
a civil Court, it would have the result of 
making the grain harvested by the sons 
their exclusive property immune from 
attachment. This is the official record 
based on information given by Gumani 
Singh and his sons; but in the Sessions 
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Court Gumaoi Siogb said that bis sons 
paid batai. There are therefore good rea- 
sons for believing that arraDgements were 
made to defeat attachment. It was in 
these circumstances that the bailiff's 
party entered Hakam Singh's but in 
order to attach bis wheat. This was an 
act done by a public servant or under 
the direction of a pnblic servant acting in 
good faith nnder colour of his office 
thongb that act might not be strictly 
justifiable by law. Therefore under S. 99, 
I. F. C., Hakam Singh bad no right of 
private defence; and in spite of that act, 
it is broadly tzne that the attaching 
party went to attach Gumani Singh's 
wheat in execution of the decree, that 
they were resisted and that the fight took 
iplace in consequence of that resistance. 
In these circumstances I am of opinion 
that the sentences passed are too severe. 
While maintaining the convictions, I re- 
duce the sentence of Bagga, who is found 
to have struck the fatal blow, to cue and 
half years' rigorous imprisonment, and the 
sentences of Ghulam and Cbamba, who 
were arrested on 4th June 1936 and con- 
victed on I9tb October 1935, to the impri- 
sonment already undergone. 

V.B./r.k. Sentence reduced. 


A. I. B. 1936 Lahore 853 
Jai Lal, J. 

Ram Das and others — Plaintiffs — 
Appellants. 

V. 

Lachhman Das and others — Defendants 
— Respondents. 

First Appeal No. 46 of 1936, Decided 
on 15tb April 1936, from order of Sub. 
Jndge, First Class, Lahore, D/. 17th 
January 1936. 

• (■) — Person residing within 

jurisdiction of one Court — But occaiionallv 
going to onotber place — Former Court has 
jurisdiction to try suits— Onus of proof that 
such Court has no jurisdiction lies on him 
Who ollestt U. 

Whore a person actually and voluntarily re- 
tains his residence at X and hat not aban- 
doned it, bnt be occasionally goes to another 
place for business, the civil Courts at A’ have 
^tlsdlotion to try suits concerning that person 
ibe onus ol proving that he has abandoned bis 
Msldenoe at X lies on him who so alleges • 2 

LahSO; 1933 

si? SI • 1330 Col 

f h" ir r 32 

minor membere whose father is alive. 


Where the graodfatber in joint family is in 
possession of joint family property, bis liability 
to maintain the minor meml^rs of the family 
whose father Is alive arises only owing to pos- 
session of joint family property and the liabi* 
lity pertains to the property only and Is not 
personal. (P S5l C 1] 

ilehr Chand — for Appellants. 

Durga Das and Bishen Nath — for Res- 
pondents 1, 3 and 4. 

Thakar Das (Respondent) in person. 

Judgment. — This is an appeal by the 
plaintiff against an order of the Snbordi- 
nate Judge of Lahore retaining the plaint 
for presentation to the Court having 
jurisdiction, the learned Judge having 
held that be bad no jurisdiction to enter- 
tain the suit. The suit was for recovery 
of mainteuance and for expenses of cer- 
tain religious ceremonies. The plaintiffs 
are the minor grandsons of defendant 1 
who is the real contesting defendant in 
the case. They, the plaintiffs, alleged 
that they constituted members of a joint 
Hindu family with defendant 1 and the 
other defendants who are the descen- 
dants of defendant 1, defendant 2 being 
the own father of the plaintiffs. They 
alleged that defendant 1 was in posses- 
sion of joint family property valued at 
several lacs situated in Lahore and in 
Karachi where defendant 1 carried on 
extensive business, presumably, as head 
of the joint family. They further alleged 
that according to the Hindu law as modi- 
fied by local custom they were not enti- 
tled to claim partition of the joint family 
property in the lifetime of defendant 1 
but were merely entitled to maintenance 
and necessary expenses for the religious 
ceremonies. They did not claim a lien 
on any joint family property but claimed 
a personal decree against defendant 1. 
The case bad been heard on the merits 
but finally the learned Subordinate Judge 
has disposed of it only on the question of 
jurisdiction. 

On behalf of the appellants it is con- 
tended that the view of the learned Sub- 
ordinate Judge that the suit was nob 
maintainable in Lahore is erroneous. 
They claim, and this fact ie admitted by 
the respondents, that the original family 
home of the parties is in Lahore but ib 
also appears that defendant 1 has for IS 
years been carrying on bneiness in Karachi 
and there is no proof that ha has in the 
meantime vieited Lahore. At the same 
time lb 18 not asserted or proved that de- 
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fendant 1 has no intention of returning to 
Lahore : in other words that he has 
abandoned his residence at Lahore and 
has made Karachi his permanent resi- 
dence. On behalf of the appellants it is 
claimed that the civil Courts at Lahore 
have jurisdiction because under the cir- 
cumstances defendant 1 must be deemed 
to voluntarily and actually reside in 
Lahore as well as at Karachi and there- 
fore under S. 20, sub.s. (l), Civil P. C.. 
the suit would be maintainable in Lahore. 
It is also claimed that in a suit like the 
present the cause of action must be 
deemed to accrue at Lahore whore some 
joint family property is, specially consi- 
dering that Lahore is the original home 
of the parties. It is contended that there 
is no personal liability of the grandfather 
in a case like the present to pay mainte- 
nance but that the liability to pay main, 
tenance arises owing to possession by him 
of joint family property, and therefore 
the possession of joint family property is 
an essential part of the plaintiBs' cause 
of action in a case like tbe present. In 
my opinion this second contention of the 
appellants has force. 

The liability to maintain tbe minor 
members of the family, grandsons in this 
case, in presence of their father, arises 
only owing to tbe possession by tbe grand- 
father of joint family property, otherwise 
he is not personally liable to maintain 
bis minor grandsons, and as some part of 
the joint family property is situated in 
Lahore therefore it is an essential part of 
the plaintiffs’ cause of action that the joint 
family property exists in Lahore. Such 
being the case part of the cause of action 
must be deemed to arise in Lahore and 
therefore the suit lies in Lahore. This 
view receives further strength from tbe 
fact that Lahore is tbe original home of 
the parties and I am nob prepared to bold, 
as is contended by the learned counsel for 
the respondents, that it was for the plain- 
tiffs affirmatively to prove that defen- 
danb 1 had the intention of returning to 
Lahore. I consider that in the circum- 
stances the presumption is that defen- 
dant 1 still retains his residence in Lahore, 
and if he alleges that he has abandoned 
bis residence at Lahore and that he^ has 
no intention of returning to Lahore it is 
for him to prove this allegation. As I 
have already stated he has neither alleged 
nor proved that he has no intention of 
returning to Lahore. 


I am also inclined to hold that under 
the circumstances tbe defendant must be 
deemed to be voluntarily and actually 
residing at Lahore. Explanation to S. 20, 
Civil P. C., makes it quite clear that a 
person may have two places of residence; 
he cannot simultaneously be physically 
present in both tbe places. 2 Bom L B 
605 (l) cited by the counsel for tbe res. 
pondents seems to support bis contenbion, 
but with great respect I feel hesitation in 
endorsing the view taken in that case. 
Tbe judgment of tbe learned Judges is 
not detailed and there is no discussion of 
the question involved. 112 P R 1916(2) 
and 1933 Lab 851 (3) have no application 
to tbe present case because in both those 
cases it was found as a fact that tbe de- 
fendant had no intention of returning to 
the family place and that be had left that 
place. 1921 All 193 (4) was decided on 
its own peculiar facts as it does not ap. 
pear that tbe defendant bad ever resided 
in the home of tbe family and it was 
consequently held that mere fact of the 
possession of tbe family bouse does not 
give jurisdiction to the Court. In the 
present case at one time defendant 1 did 
reside in Lahore and as I have already 
stated it is not proved that he has aban- 
doned his home and does not intend to 
return to Lahore. 


On tbe other hand, 1930 Cal 347 (5) 
seems to indicate that where a person 
has permanent residence in one place and 
residence with family for the time in an- 
other place he must be deemed to reside 
in both tbe places. I consider therefore 
that in this case defendant 1 must be 
deemed to actually and voluntarily re- 
side in Lahore. On both these grounds 
I am of opinion that the view of the 
learned Subordinate Judge that be had 
no jurisdiction to entertain tbe suit is 
erroneous. I accordingly accept this ap- 

peal, set aside his order and send the 

case back to him with direction to dis- 
pose of the suit on its merits. The costs 
of this appeal shall abide the result, i ® 
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'parties have been directed to appear be- 
>fore the Subordinate Jadge on 18th May 
1936. 

R.W./r.k. Appeal accepted. 

A. 1. R. 1936 Lahore 833 
Young, 0. J. and Monroe, J. 

Faiz Ahmad — Convict — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 1381 ol 1935. De. 
'Cided on 24th March 1936, from order of 
Addl. Sees. Judge, Lyallpur, D/. 6tb 
Becember 1935. 

Criminal P. C. (t898), S. 164 — Confotion 
tft zaildar — Accused minor and villager— In- 
ducement to accused that he would be let 
cff if he confessed, being minor— Confession 
under S. 164 after going through necessary 
formality — Inducement operated to defeat 
confession. 

Where an accused, a Punjabi village boy of 
16 makes the confession to zaildar while he was 
'taken by him to the police, and he wae told by 
him : “You are a minor. You will be let o6 if 
you toll the truth before the police just as you 
have done in our presence." Before the Magls* 
'trate be made the same confession on the 
Magistrate telling him that he was not to aP 
low any inducement to operate upon his mind 
In msbing the confession: 

Eeld : that merely going through the form 
-was not sufficient to remove the eSeot of in- 
ducement and that the ladncament operated to 
defeat the confession under S. 164. [P 856 O 1] 

Khalifa Shuja-ud-Din and Jf. J. 
Angkor— hx Appellant. 

B. B, Sawhncy~tot the Crown. 

Young, C. J.— Faiz Ahmad, a boy of 16 
years of age, has been condemned to death 
by the learned Additional Sessions Judge 
of Lyallpui. The accused wae the yoou. 
gest sou of the lambardar of the village. 
It is suggested that he has murdered 
Sardara because of a dispute between 
Sardara and his father, the lambardar. 
some six months before the murder. The 
accused, it is said, bore a grudge from that 
date agaiust the deceased as he consi- 
'dered bis father bad beeu grossly in. 
suited. According to the evidence of the 
brother of Sardara, tbedeoeaeed took his 
•evening meal on the 17th June and left 
about 20 minutes afterwards for his held 
with a cartload of manure. It is alleged 
iihat the accused followed Sardara armed 
with a hatchet and that when Sardara 
•came to a spot about three to five hundred 
yards away from bis house, the accused 
elimbed up the back of the cart over the 
manure and killed the deceased with two 
or three very severe blows on the head. 


It is also alleged, and this is taken from an 
alleged confession by the accused, that 
the accused was further moved to commit 
this crime by the fact that the deceased 
had called his she-buffalo by the name 
of a niece of bis and made some very un. 
seemly remarks on the subject. The de- 
ceased was discovered next morning with 
bis body banging over the cart, his legs 
having been caught in the railing round 
the cart. 

The medical evidence discloses that the 
head of the deceased must have been 
nearly battered to bits. There was a com- 
minuted fracture of most of the bones of the 
skull and the brain was exuding from the 
wounds. It appears to us — and this is 
important — that death must have been 
immediate or very shortly after the re. 
ceipt of the wounds. The doctor further 
in his medical evidence says that death 
would have taken place from 4 to 8 hours 
after the last meal of the deceased. The 
prosecution relies upon the motive which 
has been indicated by a witness, whom 
the learned Jadge has disbelieved, upon 
the production of a kulhari by one 
Muhammad Ali, which was stained with 
human blood, and on an oral confession 
made by the accused, and a confession 
under S. 161, Criminal P. 0. The evi- 
dence as to the production of the blood, 
stained kulhari is very unsatisfactory. It 
is suggested that after killing the deceased 
the accused lent this kulhari blade, 
which then bad no handle, to Muhammad 
Ali when it was covered with blood. This 
seems a little unlikely. It is also said 
that Muhammad Ali did not use the head 
of the kulhari as he could not find the 
handle, and when told that the police had 
arrived in the village he threw this kuU 
hari blade away in a field. Unless 
Muhammad Ali knew about the crime, 
and knew that the axe bad been used for 
this purpose, it seems extraordinarily un- 
likely that even the arrival of the police 
in the village would have made him 
throw the blade away. If he did, the 
fact is much more consistent with Mu- 
hammad Ali having committed the murder 
than Faiz Ahmad. Faiz Ahmad, in our 
opinion, would have never handed over 
the blade of the kulhari stained with 
blood to anyone else the next morning 
nor would Muhammad AU have taken 
in that condition. 

The evidence of the oonfessions also 
hopeless. The oral confession is very 
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properly nob belies’ed by the learned 
Judge. As regards the confession under 
S. 164, Criminal P. C., the evidence of 
Ladha Bam is important. Ladha Ram, 
according to the Judge, is hostile to the 
accused. He had no reason to try and 
help him. His evidence clearly estab- 
lishes that when the zaildar Ghnlam 
Nabi took this boy to the police, he told 
him ; ‘ You are a minor. You will be 
let off if you tell the truth before the 
police just as you have done in our pre- 
sence.” Counsel for the Crown argues 
that this inducement would not operate 
to defeat the confession made under 
S. 164, as the Magistrate who recorded 
the confession baa given evidence that he 
told this Punjabi villager, aged 16, that 
he was not to allow any inducement to 
operate upon his mind in making the con- 
fession. He relies on S. 28, Evidence 
Act, which reads as follows : 

If such a confession, as is referred to in 8. 2i, 
is made after the impression caused by any 
such inducement, threat or promise has, in the 
opinion of the Court, been folly removed, it is 
relevant. 

He argnes that merely going through 
the form, which, we believe, the Magis- 
trate did go through ou this occasion, 
ought to satisfy us that the effect of the 
inducement had been fnlly removed. We 
are not convinced in the first place that 
this Panjabi yonth would clearly under- 
stand the nature of the words need by the 
Magistrate. In any event, tbe parrot- 
like use of a form like this would have no 
effect npon the mind of a boy who had 
been told before going to tbe Magistrate 
that if he made a confession, he would be 
let free. If tbe authorities or tbe police 
make such an indncement to any confes- 
sing accused, it is almost certain that 
they would also tell him that tbe Magis- 
trate wonld ask questions of this desorip- 
tion but that they really meant nothing. 
We must believe that tbe assurance made 
by Ghnlam Nabi to the accused either 
itself would operate upon bis mind when 
he made the confession or that tbe in- 
ducement would in all probability have 
been repeated before the confession was 
made. We are, therefore, of opinion that 
this confession must be excluded iu this 
case. In any event we are not impressed 
'by the nature of tbe confession. It is 
difficult to believe that the deceased 
would have allowed this boy, whom be 
knew to be inimical towards him, and 
whom he bad just infuriated by tbe alia- 


sion to his niece, to climb up over tbe 
rear of the cart, over the manure, and 
quietly slaughter him with an axe. An. 
other point, which in our minds makes 
the confession seem untrue, is that the 
doctor says death took place from 4 to 8 
hours after the deceased had takeu his 
meal. According to the evidence and the 
confession, death would have taken place 
within an bonr of tbe deceased having 
taken his meal. 

On tbe whole we have come to the con- 
clusion that this conviction cannot stand. 
Tbe conviction and tbe sentence are both 
set aside and tbe accnsed set at liberty. 

Y.B./r.K. Convtction set aside. 

A. I. R. 1936 Lahore 8S6 
Addison and Abdul Rashid, JJ. 

Badri Shah-Sohan Lal — Petitioners. 

V. 

Commissioner of Income-tax — Opposite 
Party. 

Civil Misc. Petn. No. 81 of 1936, De- 
cided on 10th June 1936. 

Incom^-tax^Evidenee*— 'Voucher* nek pre* 
duced to enable checking o( account book*^ 
Value of account book* i* no greater then 
aMeesee'* mere word. 

Where tbe assessee does not produce aoy 
Touchers or aoj other material which may eo* 
able a detailed check of bU account booke, the 
value of tbe account booke produced by the 
asseesee is» therefore* no higher than his mere 
word. [P 857 C Ij 

Kirpa Ram Bajaj — for Petitioners. 

J. N. for Opposite Party. 

Abdol Rashid. J.— This is an applies- 
tioD under &. 66 (S). lococne-tas Aotr for 
tbe issue of a mandamus to compel tbe 
Income-tax Commissioner, Punjab, to* 
state tbe case of Badri Sbab Sobau Lal 
Saraf of Gujranwala to this Court. The 
question of law formulated on behalf of 
tbe assesses is as follows : 

Is there any material on record jostifyins 
tbe rejection of tbe trading account of the peti* 
tioner and for adding tbe sum of Bs. 6,000 as- 
alleged additional profits? 

The assessee is the biggest bullion dealer 
in Gujranwala. In the year 19S1-S2 
bis business amounted to over 13 lacs of 
rupees, while tbe torn over in tbe :^ar 
1932.33 was over 18 lacs of rupees. Tbe 
present application concerns tbe assess- 
ment for 1934.35 in respect of the ac- 
counting period ending on 12th Apri 
1934. The assessee's tnrn.ovBt was over 
24 lacs of rupees. Though the busiuMS 
of the assessee has been rapidly incr 
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jog during the Jast five years, the per- 
centage ol the gross profit shown by him 
has been dwindling. In the year 1930- 
31, *55 per cent were shown as the gross 
profits, in the next year *45. In the 
year 1933-33 the gross profits amonoted 
to *20 per cent., and in the year under 
consideration to *19 per cent. The In- 
come.tax Ofiicer was of the opinion that 
as the rate of profit disclosed by the as- 
sessee was below the average expecta- 
tion of gold business during the year, of 
its steady rise in price, the books of the 
assessee did not disclose the true state of 
his bneiness. Keeping in view profits 
earned by other persons carrying on 
similar business, the Income-tax Officer 
added the sum of Bs. 6,000 to the income 
shown in the books. The assessee was 
consequently asked to pay income-tax on 
a sum of Bs. 10,745. 

The principal point urged by the 
learned counsel for the assessee was that 
as no fiaw bad been discovered by tbe 
income-tax authorities in bis trading ac- 
count, the Income-tax Officer was not 
justified in adding an additional snm of 
Bs. 6,000 as estimated profits to 
Bs. 4,745, which were shown as actnal 
profits in tbe trading account. The only 
Question which tbe assessee is entitled to 
raise in this Court is whether there was 
any material for making an addition of 
Bs. 6,000 on account of alleged profits to 
the returned profits. The asseesee's 
stock figure in 1983-33 was over 2 lacs 
and against this large capital, he only 
showed gross profits of Bs 3,747. In the 
year 1933-34, the stock rose to 3.9 lacs 
and the gross profits were Bs. 4,745. 
Tbe gross profits, therefore, were much 
less than scoured interest payable on tbe 
best securities. As pointed out by the 
Commissioner tbe bneiness reqnires con. 
Biderable skill and entails risk, and in 
spite of this the rate of profit shown was 
not even equivalent to the insurance pay. 
able on the gold transmitted by the as- 
sessee to Bombay. The assessee did not 
produce any vouchers or any other mate 
rial which may enable a detailed check 
of his account books. The value of the 
account books produced by the assessee 

18 , therefore, no higher than his mere 
word. 

We, therefore, bold that there was 
material justifying the rejection of the 
trading account of the applicant and for 
adding the sym of Be. 6,000 as addi- 


tional profits. Even after adding Bupees 
6,000 as additional profits the rate of the 
profit works out at *5 per cent. For tbe 
reasons given above we dismiss this ap- 
plication. Parties will bear tbeir own 
costs. 

B.D./R.K. Application dismissed. 


A. 1. B. 1936 Lahore 857 

Tek Chand, J. 

{Firm) Jhanda Ram-Wadhaua Ram — 
Decree-holder — Petitioner. 

V. 

Allah Yar — Judgment-debtor — Oppo- 
site Patty. 

Civil Bef. No. 66 of 1935, Decided on 
14th May 1936, from reference of Offg. 
Deputy Commissioner, Jbang, D,. 13th 
September 1935. 

(a) LimiUtion Act (1908), S. 14— 'Care and 
Altenlien’ — Ezerette ot — Deputy Comiaift* 
iioner wilbeui taking proper care filing pro* 
eeedingt in wrong Court— He being in poti* 
tion to know Ibe correct Court on <ligbte$t 
care and attention but not exercising it— Hia 
case does not come under S. 14 and no ex* 
elusion of time can be granted. 

Where the Deputy Commissioner without ex- 
plaioing the reesona moves tbe Senior Snbordi* 
Date Court under S. 21*A, Punjab Alienation o{ 
Land Act» to set aside tbe order of the exeenting 
Oourt» whereas bad be bestowed the slightest 
care and attention be would have known that 
the alleged error of the executing Court would 
hare been sat right by the High Court, the pro* 
ceedings before the Senior Sub*judge cannot be 
said to have been prosecuted in 'good faith’ and 
tbe time speht there cannot be excluded. 

[P 666 0 1} 

(b) Punjab Alienation of Land Act (13 of 
1900)» S. 21*A^ProvieioDS mandatory-^Higb 
Court is not empowered to extend time 
under them. 

The provisions ol S. 21-A of the Aot are man- 
datory and do not confer any power on the 
High Court toextend the time prescribed tbore- 
ID for making the application. [P 888 C Ij 

J. L. Kapur — for Petitiouer. 

Allah Yar in person. 

Order. — Counsel for the deoree-holder 
raises a preliminary objection that this 
petition for revision by the Deputy Com- 
missioner, Jhang, under S. 21.A, tbe Pun- 
jab Alienation of Land Aot, is time barred 
inasmuch as the order of the Snbordinato 
Judge complained of was passed on 1st 
February 1985; the matter admittedly 
came to the notice of the Deputy Com. 
miesioner on 6th February 1936 and the 
revision was not submitted to this Court 
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till 13th September 1935. Under S. 21-A 
the period prescribed for moving the 
High Court is two months from the date 
upon which the Deputy Commissioner is 
‘ informed” of the decree or order which 
has been passed. The provisions of that 
section are mandatory, and do not confer 
any power on the High Court to extend 
the time prescribed therein for making 
the application; 200 PL R 1911 (l). S. 5, 
Lim. Act, has not been extended to local 
aud special laws by S. 29 of that Act (as 
amended in 1922) and is therefore inap. 
plicable. The only question for consider, 
ation is whether the time, during which 
the Deputy Commissioner's application 
remained pending before the Senior Sub. 
ordinate Judge can be excluded under 
S. 14, Lim. Act which has been made ap. 
plicable to special and local laws by 
S. 29. That section, however, would 
apply only if it can be shown that the 
proceedings in the Senior Snbordinate 
Judge's Court were prosecuted by the ap. 
plicant in 'good faith.’ In S. 2 (7), Lim. 
Act, it is laid down that : 

Notbiog shall be deemed to be done ia ‘good 
faith,' which is not done with due care and 
attention. 

The Deputy Commissioner in bis report 
has nob explained as to why be moved the 
Senior Subordinate Judge under S. 21-A, 
Alienation of Land Act, to set aside the 
-order of the executing Court, to which ob. 
jectioD is being taken. Obviously no ap. 
peal against that order lay to the Senior 
Subordinate Judge, and if the slightest 
I'care and attention’ bad been bestowed on 
itbe matter it would have become clear 
|thab the only Court which had jurisdic. 
ition to set right the alleged error of the 
executing Court was the High Court. 
I am, therefore, unable to bold that the 
proceedings in the Court of the Senior 
Subordinate Judge bad been prosecuted in 
'good faith' and the time spent there can 
be excluded. I sustain the preliminary 
objection and reject the application as 
time barred. There will be no order as to 
costs. 

R.\V.,'R.K. Application rejected. 


1. Katfkta V. Bbai .Arjan Siogh, (1911) 200 P L 
R l'Jll=U I 0 34. 


A. I. R. 1936 Lahore 8S8 
Addison and Abdul Rashid, JJ. 
Uahmud Shah — Defendant — Appel 


Pir Shah — Plaintiff — Respondent. 

Letters Patent Appeal No. 6 of 1936, 
Decided on 27th May 1936, from order 
of Jai Lai, J., Lahore. D,’- Ist November 
1935, reported in 1936 Lah 135. 

Declaratory suit— Suit for mere declara* 
tion that plftinliff t$ legilionate son of defen* 
PIftinliff having no present interest in 
defendant's property^Suit does not Me: 38 
FLU 456=1936 Lah 136=161 1 C 837, Be* 
versed. 

A suit for mere decleration that the pUlntlfi 
is the legitimate son of the defendant, is not 
maiotainable when the pUintiS baa no present 
interest in the property of bis father and father 
can do whatever be likes with the property 
during his lifetime: 1930 Lah T95 and 85 Cal 
777, Be/.; 29 Mad 4S and 34 Bovi 676, Btsfing.; 
BS P L B 455=1936 Lah 135=101 I C $37, 
Reversed. (P 859 C X, 2] 


Arjayi Dev Bagai—iot Appellant. 

Badri Das and Datla^hr Res- 

pondenb. 

Addison, J. — The plaintiff sued for a 
declaration that he was the legitimate son 
of the defendant. His suit was decreed 
by the first Court. The lower appellate 
Court accepted the appeal and dismissed 
the suit on the ground that such a suit 
did not lie. On appeal to this Court a 
learned single Judge held that it does lie 
and has remanded the appeal to the lower 
appellate Court for decision on the morits. 
Against this decision this Letters Patent 
appeal has been preferred. 


The plaintiff purchased some property 
nd the defendant instituted a snit to 
)rd*empt that sale. In the course of 
bat suit he denied that the plaintiff was 
lis legitimate son though be admitted 
hat he was his illegitimate son. That 
oit was never decided but was withdrawn 
kS a person with a superior right of p^- 
»mption also claimed to pre-empt the 
lale. Thereafter the plaintiff instituted 
;h 0 present suit for a declaration that as 
ie was the legitimate son of the defendant 
illeging that the denial of the defendant 
;va 9 adversely affecting the interests o 
)he plaintiff. The only question m^olyed 
n the appeal ifl whether a suit ^ the 
Dreaent lies. It was held m 1930 Lah 
r95 (1) that a suit for a mere deolarat^ 


.. Akbar Kbao v. 
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that one person is related to another is 
oot a suit to establieh a legal right or 
any right as to property and is incompe. 
tent. Other points were involved in that 
case but there was a clear Snding as 
mentioned. The parties here are Quresbis 
'and at present the plaintiff has no in- 
terest in the property of bis father. This 
being so the father can do what be likes 
jwith bis property in bis lifetime, while 
the plaintiff may die before he dies. 
Under S. 42, Specific Belief Act, a person 
entitled to any legal character or to any 
right as to any property may institute a 
suit for a declaration. It is obvious that 
the plaintiff is not entitled to a declara. 
tion as to any right to any property at 
this stage and as held in 1930 Lab 795 (l) 
a suit for a declaration that a person is 
irelated to another is not a suit to estab- 
lish a legal right. Again it was held in 
35 Gal 777 (2) that a person cannot sue 
for a declaration of bis tight to immove- 
able property which may never come into 
existence and that a mere contingent 
right which may never ripen into an 
actnal existing right is not always snffi- 
cient ground for an action foe each a 
declaration. In 29 Mad 48 {3), a casein 
which the parties were Hindns, it was 
held that the setting up of an adoption, 
alleged to have been made by the 
plaintiff is such an infringement of bis 
right, as sole owner as to entitle him to 
sue for a declaratory decree onder S. 42, 
'Specific Belief Act, that the person 
alleged to have been adopted is not bis 
adopted eon. Amongst Hindus, if a eon 
is born or adopted, the right of the 
father to all his property is immediately 
affected and the son becomes entitled as 
of right to one-half of bis ancestral pro. 
petty at least. In such circumstances 
-b. 43 obviously applies and this case does 
not help the respondent. A similar case 
to the last is 34 Bom 676 (4). 

The learned single Judge has stated 
that the declaration may be nsoful to the 
respondent for the purpose of acquiring 
Jand as there are restrictions to the acqul- 
aition of land by persons who are not 
members of agricultural tribes. The 
parties being Quresbis, howeve r, probably 

5. Shaaareodra Chandra Deb Barman v Bi- 

aSrum) 

Sri Vaktaba v. Agarslngbji, (1910) 84 

Bom 676=7 I 0 946=13 Bom L B 697. 


follow Sbia law and an illegitimate son 
amongst Shias is the son of bis mother. 
That seems to imply that he would be a 
Qureshi. Besides, at this stage no one 
bas denied that be is a Qureshi. If the 
Collector refuses to sanction a sale la bis 
favour OD the ground that be is not a 
Qureshi a suit against the Secretary ot 
State will lie. If any other person does 
so. it will be open for decision in a suit 
between them, and in such a suit this 
decision would not be res judicata. The 
mere fact, therefore, that the defendantj 
stated that the plaintiff was bis illegiti* 
mate son gives no cause of action to the 
plaintiff to institute a suit for a mere 
declaration under S. 12, Specific Belief 
Act. For the reasons given we accept 
the appeal and dismiss the suit with 
costs of this Bench. The parties will 
bear their own costs in all other Courts. 
v.b./r.k. Appeal allowed. 


A. L R. 1936 Lahore 859 
Skemp, J. 

Mulhe and others — Accused — Petition 


ers. 


V. 


Emperor — Opposite Party. 

Criminal Bern. No. 259 of 1936, Deoid. 
ed on 16th April 1936, case reported by 
Sees. Judge, Delhi, D/- 29th January 
1936. 

^ Cfimin»I Trid-Appeal— Joint appeal by 
accused with common intcreitf it valid. 

A jciot appeal by persons with common in* 
terests convicted at the same trial is in accord- 
ance with Jaw and should be heard. This 
proposition will have no application where the 
intereete of any of the appellants conflict with 
each other; 6 Bom L R 704; 1917 Oud/i 339 and 
18 P J? 1890 Cr.. Rtf. [P 860 0 2, P 88i (3 i] 

Faqir Ohand Mittal~(or Petitioners. 

Jkanda Stngh for Oovt. Advocate— fox 
the Crown. 

Order.— Four persons were convicted 
by a 3rd Class Magistrate in the Delhi 
district under Sa. 341 and 863, I. p. C., 
and sentenced to pay fines. Tbeyappealed 
and the Additional District Magistrate. 
Delhi, dismissed their appeal on the 
ground that; 

This IS B joint appeal by font aocused and it 
does not lie. Stamp* are tequirod on every 

■>»> 

The accused persons lodged an eppU 
cation for revision in the Contb of the 
learned Sessions Judge. Mr. Beckett 
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Wr. Beckett forwarded the proceediogs for 
re^'isioD on the following grounds; 

Although it is said to be the practice that 
joiot appeals are not accepted in criminal cases 
1 am unable to find any legal authority for this 
practice. There is authority for the proposition 
that a joint appeal should not be presented 
when the interests of the accused are inconsis* 
tent, but there does not seem to be any parti- 
cular reason why a joint appeal should not be 
put in when all the accused are presenting the 
same defence more particularly as the appeal is 
invariably argued by the same counsel and the 
presentation of separate appeals is a mere 
duplication. The only effect in admitting joint 
appeals would be on the stamp revenue, and this 
would be almost negligible. It seems desirable 
that there should be an authoritative decision 
on the question whether joint appeals in cri- 
minal cases are admissible when the defences of 
the accused are not inconsistent and the pro- 
ceedings are accordingly referred to the High 
Court. 

The petitioD has been supported before 
me by Mr. Faqir Chand Mittal. Appeals 
are governed by Ch. 31, Criminal P. C., 
wbiob is silent on the point whether 
appeals must be lodged separately or may 
be lodged jointly. Various seotions in that 
chapter speak of an appeal in the singular, 
but this is immaterial because under 
S. 13, General Clauses Act 10 of 1897, the 
singular includes the plural. The present 
appeal was lodged under S. 407 and 
beard by the Additional District Magis* 
trate under S. 407 (2), Criminal P. C. In 
support of the Sessions Judge's recotnmen. 
datioQ, Mr. Fagir Cband Mittal has pro. 
duced three rulings wbiob have a bearing 
on the subject: one is a direct authority. 
It appears that in the Bombay Presi. 
deocy there used to be in force a criminal 
Circular No. 74 which made it necessary 
for accused persons to put a separate 
stamp on each copy of the judgment ap. 


704 (l), was decided by a Bench of the 
Bombay High Court in the year 1903 
Three co-accused filed a joint appeal to 
the District Magistrate together with a 
copy of the judgment appealed against. 
They subsequently tendered to the Diet! 
rict Magistrate the stamps requisite for 
the additional copies, but the Diatriot 
Magistrate refused to dispense with the 
separate copies. The Bench held that 
the District Magistrate would have oxer- 
cised a sounder discretion if by virtue of 
the powers given in S. 419, Criminal P. C., 
he had dispensed with separate copies. Id 
18 Cr L J 612 (2) a District Magistrate in 
Oudh refused to bear an appeal of seven 
persons on the ground that there should 
have been seven distinct petitions of 
appeal accompanied by seven copies of 
judgment. He quoted the Bombay High 
Court Ciroular No. 74 previously referred 
to. The District Magistrate's order was 
set aside by the learned Judicial Commis. 
sioner on the ground that the circular 
bad no effect in Oudh and that the 
practice of the Jndioial Commissioner's 
Court was to permit persons convicted 
together to appeal with one petition of 
appeal and with one copy of the judg- 
ment. My attention was also directed to 
13 P B 1890 Cr (3). In this case two 
accused whose interests partially conflict- 
ed lodged a joint appeal through a single 
counsel against their conviction for 
murder. The appeal was beard by the 
Chief Court, but they deprecated the act 
of counsel because of the conflicting in- 
terests of the accused. This would indi- 
cate that in the view of the Bench there 
was no objection to the practice if the 
interests of the accused were identical. 


pealed against but under that circular the 
District Magistrate could dispense with 
such separate copies. This is no longer 
the rule in Bombay. The present rule, 
Ch. 7, B. 114, Circular Orders issued 
by the High Court of Bombay, 1931, is as 
follows: 

Several persons compIainiDg of one order of 
judgment in a criminal case affecting them all 
may join in one appeal or application for revi- 
sion, and one copy of the judgment or order 
complained of shall be sufficient. The appellate 
Court may, however, require separate petitions 
to be made by petitioners whose cases are. In its 
opinion, conflicting. Where a joint petition is 
allowed one Court-fee and one Vakalatnama 
shall be sufficient (vide Bombay Government 
Gazette for 1915, Part 1, p. 2910). 

This rule is in force since the year 1915. 
Under the old rule a case, 5 Bom L B 


I have enquired from the High Court 
office and the practice is to accept joint 
appeals from persona convicted at the 
same trial in the High Court. My own 
esperience as an appellate Magistrate and 
as a Sessions Judge in different parts ot 
the Punjab is to the same effect. There- 
fore I hold that a joint appeal by persons 
with common interests convicted at the 
same trial is in accordance with law and 
should be heard. The foregoing remarks 
of course apply o nly to those oases (a grea 

1. Emperor v. Sitaram Bagho, (1908) 6 Bom 


Jt. Batasha v. Emperor, 1917 

89 I 0 4 80=18 Cr L J *1*7* ^ iftoo 

lira Singh v. EmpreBS. (1890) 18 P B 189 

(Cr). 
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majority) in which the interests of the 
appellants are common, and have no ap. 
plication where the interests of any of the 
appellants condict with each other. I ac* 
cept the recommendation of the learned 
Sessions Judge, set aside the order of the 
Additional District Magistrate, dismissing 
the appeal, and direct him to restore it 
to bis file and dispose of it on the merits. 
B.O./r.K. Reference accepted. 

A. 1. R. 1936 Lahore 861 
Tbk Osand and Dalip Singh, JJ, 
Wasanda Rani — Plaintiff — Appellant. 

7 . 

Ram Chand and Respondents. 

Letters Patent Appeal No. 46 of 1936, 
Decided on 26tb June 1936, from decree 
of Jai Lai, J., D/. 23rd January 1936. 

Cml P. C. (1908), O, 32, Rr. 11 and 15— 
At time of iaetitutien defendant of unsound 
mind represented by hts brother defendant 
as guardian ad litem— Suit dismissed— Ap- 
^al~^Both defendants Impleadad as respon* 
denis but omission to describe one of them 
« guardian ■d lil.m— Death of guardtan-ad- 
litem pending appeal— No freab guardian ap- 
pointed— Decree held wat nullity and not 
binding on defendant of unsound mind : 38 
P L B 320—161 I C 987, fisvrrssd. 

At the time of the Institution of a suit the 
dsfendant was of uosooDd mind bot was repre* 
ssDted by the other defendant, hla elder brother, 
as his guardlan-ad^Utem. The salt was dismiss- 
ed and in appeal the memorandum of appeal im- 
pleaded both the defendants as respondents and 
by oTeraight omitted to^desoribe one of them as 
guardian-ad-Utem. During the pendency of the 
appeal the guardian-ad- litem died and no steps 
TA? ^ wbBtItnte another. A decree 

against the other defendant (of uneonnd mind) 
was passed without bis being represented byan- 

case was 

refp“ ndeL°°'‘°”‘ 

® mUdegcrlptloain 
ihe heading of the appeal and that the defen- 

f by gnardian-sd-litem 
Af * having proceeded in the ab- 

^ Mpreeented and the 

•***’®** *** * nnlllly and 
not binding on him; 1986 Oudh 67 and 1919 

409, 86 P L Jf 820=161 I O 987 

J. L. Kapur— loT Appellaat. 

Iqbal Singh — for Bespondents. 

Tek Chand, J. — Tfaig jg gjj apng-i 
under the Letters Patent /rom the jndg. 
ment of a Single Benoh of this Court dis 

suit of 

Wasanda Bam, plaintifif.appellant, /or a 

^ poaseasion of 

^trfa?®T Additional 

i^tnot Judge, Jhang, at Sargodha, on 


18th February 1931, is a nullity and is 
not binding on him, and for a perpetual 
injunction restraining the defendants- res- 
pondents from executing the aforesaid 
decree against him. The relevant facts 
are that on 24th July 1924 Bam Chand 
and others, the predecessora.in.interest 
of the .present defendants. respondents, 
brought a suit against Balia Bam alias 
Baliu and his brother Wasanda Ram for 
possession of land. In the plaint Wasanda 
Bam was described as a **minor” and it 
was prayed that his elder brother Balia 
Bam, the other defendant, be appointed 
his guardian-ad-litem. The suit remained 
pending for five years and was eventually 
dismissed against both defendants on 4th 
December 1929, Ram Chand and others, 
the then plaintiffs, appealed to the Dis- 
triot Judge on 30th Janaary 1930 (Civil 
Appeal No 3 of 1930 of the District 
Judge's Court). In that appeal both Balia 
Bam and Wasanda Bam were impleaded as 
respondents, ^but Wasanda Bam was not 
shown as a “minor” or a person under 
disability, nor was Balia Ram described 
as his gnardian-ad-litem. It appears that 
Balia Ram bad engaged a pleader, Lala 
Lakhmi Das. to represent the defendants 
in that appeal. Before the hearing of the 
appeal. Balia Ram died on 10th Deoem. 
her 1930. On 22nd December 1930, an 
applioation under O, 22, R. 4 was made 
by the then appellants Ram Chand, etc. 

In the applioation Ram Kishan Lai, 
Sain Ditta and Wasanda Bam, brothers of 
the deceased, were stated to be his legal 
repres^tatives. After enqniry the Addi- 
tional Distriot Judge found that three of 
these brothers, namely Ram Kishan Lai 
bam Ditta [and Wasanda Ram] were 
separate from Balia Ram and there, 
fore coold not be impleaded as his legal 

accordingly ordered 
that Wasanda Bam. who alone was 
joint with the deceased, be made 
hia legal representative. The appeal 
therefore proceeded against Wasanda 
Ram as the sole respondent. No steps 
however appear to have been taken to 
appoint a guardian-ad-litem for him. Lala 

^^®^^®^- '’^0- as already 
stated, h^ been engaged by Ralia Bam 

in his life-time to contest the appeal 

appeared at the hearing, and argued the 

of the respondent Wasanda 

5 vakalatnatha from a 
loiT P®«oa. On 18bh February 

lyai the appeal was aooepted by the 
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Additional District Jxidge, and Ram 
Chand and others granted a decree 
against Wasanda Ram for possession of 
the land in suit. From this decree a 
second appeal was lodged in this Court by 
Wasanda Ram through an Advocate, and 
in the memorandum of appeal he was not 
described as a minor or a person under 
any other disability. This appeal was dis- 
missed in limine. It is nob clear from the 
record as to who had given the necessary 
vakalatuama to the Advocate who pre- 
sented this appeal, as Fart B of the 
record has been destroyed. 

On 14th January 1933, Wasanda Ram, 
through one Maya Das (who is stated to 
be a nephew of bis) as his nest friend, 
instituted the present suit alleging that 
be was a person of unsound mind and was 
not properly represented in the appeal 
decided by the Additional District Judge 
on I8th February 1931, and consequently 
the decree passed against him in that 
appeal was a nullity and was not binding 
on him. Be also prayed for an injunction 
restraining the defendants from executing 
the decree. The trial Judge found that 
Wasanda Ram was of unsound mind 
during the previous litigation and was 
wrongly described as a "minor” in the 
plaint, and that in the appeal be was not 
represented by a guardian-ad-litem and 
therefore the decree passed therein was 
not binding on him. The defendants 
appealed to the District Judge, who 
agreed with the findings of the Court 
of first instance and dismissed the 
appeal. On second appeal, the learned 
Judge in Chambers accepted the findings 
of the Courts below that Wasanda Ram 
was a person of unsound mind during the 
previous litigation and that on the death 
of Ralia Ram a new guardian-ad-litem 
should have been appointed. He held 
however that in the peculiar circumstan- 
ces of this case the decree could only be 
set aside if prejudice bad been caused to 
W’asanda Eam, and as there was no proof 
of any prejudice, be accepted the appeal 
and dismissed the suit. 

In this appeal under the Letters Patent 
before us, counsel for the defendants-res. 
pendents attempted to argue that Wasan- 
da Ram was in fact not of unsound mind 
during the previous litigation. This how- 
ever, is a question of fact, on which 
a clear finding had been recorded by the 
learned District Judge and it appears 
from the judgment of the learned Judge in 


Chambers that both counsel had accepted 
this position before him and arguments 
bad proceeded on that basis. It is there, 
fore not open to counsel for the defen. 
dants-respondents to agitate this matter 
again before us in this appeal. It is ad. 
mitted that Wasanda Ram is an elderly 
person and was not a minor when the 
previous suit was instituted. It appears 
therefore that in the plaint of that suit the 
word ‘na baligh’ (minor) was loosely used for 
a person of unsound mind (fatir-ul-aqal), 
and bis brother Ralia Ram was appointed 
bis guardian-ad-litem. On the dismissal of 
the suit, the then appellants impleaded 
both Wasanda Ram and Ralia Ram as 
respondents, but by an oversight omitted 
to describe Wasanda Ram as a 'na baligh’ 
(minor) or a person of unsound mind and 
Ralia Eam as bis guardian-ad-litem. 
There is little doubt that their real in- 
tentioD was to implead Wasanda Ram as 
a respondent under the guardianship of 
Ralia Ram, who had been doly appointed 
bis guardian-ad-litem in the trial Court. 
It was merely a case of misdescription of 
one of the parties. It must therefore be 
held that at the institution of the appeal, 
and up to the date of Ralia Ram’s death, 
Wasanda Ram was effectively represent, 
ed by Ralia Ram as his guardian-ad- 
litem. On Ralia Ram’s death, on lOtb 
December 1930, however Wasanda Ram 
ceased to be properly represented, and it 
was the duty of the then appellants to 
apply for the appointment of another 
guardian-ad-litem. This they failed to do, 
either by oversight or for some other 
reason. 

It is no doubt true that at the bear- 
ing of the appeal, Lala Lakbmi Das, 
Pleader, appeared for Wasanda Ram and 
argued his case without objection by the 
opposite party or the Court. But, as 
already stated, Lala Lakbmi Das bad 
been engaged by Ralia Ram, who ha 
since died. His authority therefore h^ 
terminated on Ralia Ram’s death, and he 
could not represent Wasanda Ram any 
longer in those proceedings. The position 
therefore is that the sole respondent m 

the previous appeal. * 

Ram, was a person under disability, w 
guardian-ad-litem had died during 
pendency of the appeal and no frflso 
guardian had been appointed. In tbesj 
circumstances the decree paspd againstf 
him was clearly a nullity and « noth- 
ing on him. The learned Judge m Cbam- 
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bers has relied upon 1936 Oudb 67 (l) 
and 17 A L J 257 (2). In those cases the 
party concerned was not under any dis- 
ability at the commencement oi the liti- 
gation. He was of sound mind at the time, 
but insanity had supervened doting the 
pendente lite. This fact bad proceeded to 
decide the case on the merits. It was 
held that, in those circamstances, the de- 
cree could not be set aside without proof 
of fraud or prejudice. Assuming that the 
law is correctly laid down in these cases 
(a matter on which I need express no opi- 
nion here), they appear to me to be 
clearly distinguishable from the case 
before us. As already stated, in this case 
the finding of the Courts below, which 
was accepted by both counsel before the 
learned Judge in Chambers, was that 
Wasanda Ram was a person of unsound 
mind from the very commencement of the 
previous litigatiou. It is therefore not a 
case of insanity of a party supervening 
pendente lite. 


No other grounds were urged by coansel 
for the respondents in support of the de- 
cree of the learned Judge. I must there- 
fore hold that the deorea passed by the 
Additional District Judge on 18th Febru- 
ary 1931 against the present plaintiff 
Wasanda Earn is a nullity and is not 
binding on him, and he is entitled to a 
declaration to that effect. The resnlt of 
this declaration is that the parties must 
be relegated to the position in which they 
were in Civil Appeal No. 3 of 1930. when 
the plaintiff's guardian-ad-litem died on 
10th December 1930. I have already held 
above that there was a misdescription in 
the heading of thab appeal, that the ap. 
peal must be taken to have been properly 
instituted against Wasanda Ram (a person 
of unsound mind) with Ralia Ram as bis 
guardian ad litem, and that on Ralia 
Ram B death a new guardian-ad-litem 
should have been appointed. That appeal 
must therefore be re.tried from the stage 
at which it was on 10th December 1930 
I would accordingly accept this appeal] 
set aside the judgment and decree of the 
learned Judge in Chambers, and pass a 
decree m favour of the plaintiff granting 
him the declaration asked for, and direct, 
ing that Civil Appeal No. 3 of 1930 (of the 
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file of the Additional District Judge, 
Jhang, at Sargodha) be restored at its ori- 
ginal number and re-heviti in accordance 
Tvith law. Having regard to all the cir- 
cumstances of the case, I would leave the 
parties to bear their own costs through- 
out. Mr. Iqbal Singb^ counsel for the res. 
pondents, bae been directed to cause his 
clients to appear before the District 
Judge, Sargodba, on Monday, the 27th 
July 1936, and make a proper application 
for the appointment of a guardian-ad- 
litem of Wasanda Ham. 

Daiip Singh, J.— I agree. 

d,s./r.K. Appeal acecjHed. 
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Hup Lal and others — Appellants. 

V, 


Manohar Lal and others — Respondents.. 
Letters Patent Appeal No. 15 of 1936, 
Decided on 19th May 1936| against order 
of Jai Lal, J., D/- 17 tb December 1935 
as reported in 1936 Lah 712. 

Q. 43, R. 1 (c)— Provision* of O. 9, R. 9 ore 
oppitcebJo to probate proceedlngt^Applica* 
tion for grant of probete ditmisied on de- 
fault --Order it appeeUbie under O. 43 

R. I (c) or under S. 299, Succeetion Act. 


.• .o- .(V «41 kP. 4.*x, OlVl 

F. C., luoludo ongioal matters ia the nature oi 
sQUs.such as proceedings in probates, guardian 
ships Rn^a so forth and do no, lochide exeou 

of 0- 9. R- 9 aro therefor* 
applicable to probate proceedings and an appU 

V y^ ^stored and an order dismissing 
euoh “PPlicoUon under 0. 9. R. 9 i, appealabie 
under 0. 43. R, 1 (c) and certainly under S. aOf 

20 / C 281. on; 1030 Lah 712. Affirmed. 

Mehr Ckand Mahajan and Yash Ru] 
Uandhi— for Appellants. 

Shamair Chand~{ot Respondents. 

thf applied tc 

the District Judge through their next 

friend for grant of probate of a will. On 

the date of hearing moat of the tespon- 

dents appeared. Some however had not 

been served. Out of the applicants only 

present, their next 
counsel being absent, the 
first beoanso It is stated he was iU and 
the second because he had to go to the 
cremation ground. The Districb Judge 
then proceeded to dismiss the applioa 
tiOQ in default. An application was made 
for Its restoration which was summarily 
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dismissed. Againsb this decision there 
was an appeal to this Court which was 
heard by a single Judge. He accepted 
the appeal, set aside the order ol the 
District Judge and sent the case back to 
him with directions to proceed with the 
application for grant of probate in accord, 
ance with law. Against the decision 
this Letters Patent appeal has been pre. 
ferred. The principal contention on 
behalf of the appellants is that the pro. 
visions of 0. 9, R. 9, Civil P. C., do not 
apply to probate proceedings. S. 295, 
Succession Act. enacts that : 

Id any case before tbe District Judge io 
which there is contentioD, tbe proceediogs 
shall take, as nearly as may be, tbe form of 
regular suit according to the provisions of the 
Civil Procedure Code, 1909, in which the peti* 
tioner for probate or letters of administration, 
as the case may be, shall be tbe plaintiff, and 
the person who has appeared to oppose tbe 
grant shall bo tbe defendant. 

Section 299, Succession Act enacts as 


follows : 

Every order made by a District Judge by 
virtue of the powers hereby conferred upon him 
shall be subject to appeal to the High Court in 
accordance with the provisions of tbe Civil 
Procedure, 1903, applicable to appeals, 

and lastly, S* 141, Civil P. C., is to tbe 
effect : 

The procedure provided in the Code in regard 
to suits shall be followed, as far it can be made 
applicable, in all proceedings in any Court of 
civil jurisdiction. 

There are two Calcutta cases 7 10 126 
(l) and 1926 Cal 1057 (2), which support 
tbe view pressed on behalf of tbe appel- 
lants, while 52 I 0 639 (3) and 20 I C 
281 (4) take the opposite view. There is 
also an observation of tbeir Lordships of 
the Privy Council in 17 All 106 (5) at 
p. Ill to the e£fect that the proceedings 
iSpoken of in S. 647 of the old Civil P. 0., 
(that is S. 141 of the present Code) in. 
elude original matters in the nature of 
suits, such as proceedings in probates, 
guardianships and so forth, and do not 
include executions. In view of this re. 
[mark and of the provisions of S. 141, 
'Civil P. C. and S. 295, Succession Act we 
are of opinion that an application for 
'grant of probate can be dismissed in de- 

1 Ramani Debi v. Kumud Bdhanu, (1910) 7 

I 0 126=14 OWN 924=12 C L J 185. 

2 Suriva Kumar Dob v. Jaynarayan Dob. 1926 

Cal 10S7=98 I 0 374=68 Cal 678. 

3. Veeramroa v. Subba Rao, 1919 Mad 112—62 
1 0 639. 

4 . Ngwo Hmon v. Ma Po, (1913) 7 L B R 24— 

5 Thakur Prasad v. Fakir Ullab, (1895) 17 All 
106=22 I A 44=6 Sar 626 (P C). 


fault and restored. An appeal would thus 
lie under 0.43, R. 1 (o), Civil?. C., or 
under S. 299, Succession Act, and car. 
tainly under the latter section. We are 
therefore in agreement with the learned' 
single Judge on this point. As regards 
tbe merits we see no sufficient reason to 
set aside his decision. We accordingly 
dismiss this appeal but make no order as 
to costs. 

R.M./r.K. Appeal di$missed. 
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Bhide, J. 

Mt. Atri — Plaintiff — Appellant. 

V. 

Bodhal and others — Defendants — Res. 
pondents. 

Second Appeal No. 1325 of 1935, De. 
cided on lltb December 1935, from 
decree of Diet. Judge, Ambala, D/. 30tb 
May 1935. (Affirmed on Letters Patent 
Appeal No. 14 of 1936, Decided on 17tb 
March 1936, by Addison and Abdul 
Rashid, JJ.) 

Second Appeal^Finding of fact — Lower 
Court failing to lake into contideralion 
effect of cortain mutation proceedinge-^Evi* 
dence not eufficient to rebut pretumplion 
arising from mutation proceeding — * Finding 
can be cballenged in second appeal. 

Where tbe lower Court, in arriving at a find* 
ing of fact, fails to take into consideration the 
efiect of certain mutation proceedings because 
tbe Revenue Officer was not examined as a 
witness and there is not sufficient evidence to 
rebut tbe presumption arising from tbe muta- 
tion proceedings, tbe finding can be cballenged 
in second appeal: 1934 P C 40, Rel. oni 1984 
PCS, Dusting. (P 865 0 1) 


>hamair Chand — for Appollant. 
"^handa Singh — for RespondenfcSi 

ad^mont. “ Tb© plaintiff Mfc. Atri 
d in this case for possession of 63 
has 14 biswas of land. Tbe suit was 
reed by the trial Court was dismis- 
on appoal by th© learn6d District 
Ige. Tbe plaintiff has preferred s 
and appeal. The sole point for deou 
1 in appeal is whether tbe learned 
trict Judge was right in holdiog that 
, Jatan’s re-marriage, on which the 
intiff’s claim was founded, had nob been 
ved. The learned counsel for the res. 
.dents contended that this was a ques- 
1 of fact and could nob be obaUenged 

seconi appeal. The 
tbe appellant, however, 

.learned District Judp 
e into consideration the effect of tw 
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mutation proceedings relating to the re* 
marriage of Mt. Jatan. 

The learned Judge was apparently of 
opinion that these proceedings should 
have been duly prored by producing the 
Bevenue Officer who sanctiooed them as 
a witness. This view, it was contended » 
was erroneous and 1934 P C 40 (ij 
was cited as an authority. The learned 
counsel for the respondents referred to 
1934 PC 5 (2), but in that case the Court 
had apparently considered the entries in 
the 'Khatian' along with the other evi- 
denoG. In my opinion the contention of 
the learned counsel for the appellant is 
sound. The mutation proceedings should 
have been taken into consideration. They 
were effected as long ago as the year 
1911 and they show that Mt, Jatan her. 
self admitted at the time that she had 
re^married. The mutation was sanctioned 
at first in favour of her minor daughter 
Mt. Parmeshri and I can see no reason 
why any such mutation should have been 
sanctioned at the time if as a matter of 
fact Mt. Jatan had not re. married. The 
learned District Judge relied on some 
oral evidence including that of Dayal 
Singh to whom Mt. Jatan was re.married 
but who has now denied the re-marriage. 
Dayal Singh is one of the defendants and 
is evidently interested in denying the re- 
marriage. In my opinion the oral evi- 
dence produced is worthless and in any 
case not sufficient to rebut the presump- 
tion arising from the mutation proceed- 
ings referred to above. I accordingly 
accept the appeal and restore the decree 
of the trial Court in the plaintiff's favour. 
The plaintiff will get her costs through, 
out. 

R.m./r.k. Appeal alloioed. 


1. Kuam Din v. Godar, 1034 P 0 40 = 146 I 0 
606. 


2. Aoup Uahto ▼. Mila Dusadh, 1934 
147 I 0 977=61 1 A 93=13 Pal 254. 
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Abdul Rashid and Addison, JJ. 

Damodar Das & Sons, L/i.— ApoeU 
lants. 

V. 

L. Basheshar Nath and ot/iers— Res, 
pondents. 

First Appeal No. 2154 of 1934, Deoid. 
ed on 19th November 1935. from order of 

193 !°' 16tb June 

1986 L/109 & 110 


(a) Arbitration Act (9 of 1899), S. 13 — 
Award — Question remitted by Court for 
consideration^Arbitrator giving final award 
— Oirectiona included in award to carry out 
proviiiont — Directions incidental and con* 
sequential^Award is valid. 

A Judge remitted an award to tbs arbitrator 
and indicated particular matters which had to 
be dealt with by the arbitrator. In the final 
award the arbitrator submitted that he dealt 
specifically with these points and also gave cet* 
tain directions for carrying out his decision on 
those matters into etiect: 

Held: the other changes iotrodaced in the 
final award were merely iacidental or con- 
sequential. The charges fell within the scope 
of tbo questions remitted to him for re*coosi- 
deration and the award was not vitiated. 

[f? 869 C 1] 

(b) Res judicatA'-^Objections to awards 
Objections decided in arbitration proceed- 
ings— No separate suit lies to set aside award. 

Where objections have been preferred during 
the arbitration proceedings and disallowed, the 
principle of finality applies and the same matter 
cannot be agitated in a separate civil suit : 
1926 Sind 42; 1930 Sind 195 and 1932 Sind 20, 
HeL on ; 1922 P C 374; 1935 Lah 603 and 76, 
Dtsting, tP870 C 1] 

(c) Award— 'll extinguishes claims in sub- 
mission— Award submitted — Award alone 
basis of right of parties. 

A valid award operates to merge and extin- 
guish all claims embiaced in the submission, 
and after it has been made the submission and 
the award furnish the only basis by which the 
rights of the parties can bo determined. 

[? 870 C 2] 

Achhru Ham and Aea Ham Aggarwal 
—for Appellant. 

Ham Kishore and Nawal Kishore — for 
Bedpondents. 

H. B, Lala Damodar Dae in person. 

Abdul Rashid, J.— In May 1924, R. B. 
Damodar Des and bis two sons, Basheshar 
Nath and Hari Nath, formed a private 
limited liability company known as B. B. 
Damodar Das and Sons, Limited. K. B. 
Damodar Das and bia two sons were the 
only share-holders in the company and 
eaob of them held ninety fully paid up 
abates of the value of Rs. 1,000 per share, 
Larly in 1926 disputes arose between 
Dasheshar Nath on one side and R. B. 
Damodar Das and Hari Nath on the other 
On 22nd November 192S, a notice of an 
extraordinary meeting of the company, 
to be held on the 7th December, was 
issued by Hari Na6h, the Managing Dirao- 
tor, in order to pass a resolution that the 
company should go into voluntary iiquU 
dation. This resolution however was not 
passed as the parties mutually agreed that 
Basheshar Nath should retire from the 
company and that all disputes should be 
referred to the arbitration of L. Ganga 
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Sahai, a cousin of R. B. Damodar Das. 
On 5th December 1926 two documents, 
marked Exs. A and B, were executed. By 
means of Ex. A the accounts of Basheshar 
Nath with R. B. Damodar Das and Sons, 
Limited, were referred to the sole arbi- 
tration of L Gansa Sahai, while by means 
of Ex. B, the arbitrator was authorized to 
value the ninety shares held by Basheshar 
Nath in the company which Basheshar 
Natli had to transfer to R B. Damodar 
Das or his nominee within three months 
at the valuation hxed by the arbitrator. 
E. B. Damodar Das was to pay off the 
debt due from Basheshar Nath to the 
company in part payment of the value of 
bis shares, and he had to buy from the 
company one or more properties and 
transfer the same to Basheshar Nath at 
the value determined by the arbitrator. 

This property was to be approximately 
equal in value to the balance of the value 
of Basheshar Nath's share in the com- 
pany. Thereafter Basheshar Nath was 
to have no further concern or share in 
the company. The company, R B. Damo- 
dar Das, Han Nath and Basheshar Nath, 
were all parties to the first submission to 
arbitration, while only R. B. Damodar and 
Basheshar Nath were parties to the 
second submission While the arbitrator 
was proceeding with his work further dis- 
putes arose between Basheshar Nath and 
R. B. Damodar Das and Hari Nath. 
Basheshar Nath was afraid that the com. 
pany might repudiate one of the two 
awards which were to be made by the 
arbitrator under the references dated 5th 
December 1926. On 29th April 1927 
another agreement (Ex. P. W. ill) was 
executed to which the company, R. B. 
Damodar Das, Hari Nath and Basheshar 
Nath, were all made parties. Therein it 
was specifically stated that the agreement 
will in no way abrogate from but shall be 
in furtherance of the two agreements 
dated 5th December 1926. The Indian 
Arbitration Act was also mentioned in 
this agreement, and the arbitrator was 
also authorized to decide the mode as to 
the execution of and carrying out of his 
awards under that submission and the 
previous agreements. All the parties, in- 
cluding the company, undertook to carry 
out the transfers of shares and possession 
of the property in accordance with the 
decision of the arbitrator. 

On 6th June 1927 the arbitrator made 
two awards. By means of the award 


Ex. P. B. the arbitrator decided that the 
debt due by Basheshar Nath to the com- 
pany upto diet March 1927 was Rupees 
32,966. This debt was payable by Bashe. 
shar Nath together with interest at 6 per 
cent per annum from Ist April 1927 until 
payment. Basheshar Nath was also made 
liable to pay the rent of the shop in 
Kashmiri Gate at Es. 200 per mensem 
and the rent of Damodar Bbawan at Bs. 60 
p. m. from 1st April 1927 until possession 
was delivered by him to the company. 
The award Ex. P-A fixed the value of 
Basheshar Nath's share at Rs. 61,966 
from which the sum of Rs. 32,966, was to 
be deducted and for the balance of 
Rs. 32,000 due to Basheshar Nath be was 
to get bungalow No. 9 in the Commissioner's 
Lane. Delhi. The price of this bungalow 
was fixed at Rs. 42,000 and Basheshar 
Nath was ordered to pay the Bs. 10,000, 
together with the interest and rent men. 
tinned above before taking possession of the 
bungalow in the Commissioner's Lane. 
Thereafter Basheshar Nath was not to 
have any connexion with the company. 
The two awards were filed in the Court of 
the learned District Judge, Delhi, on 29tb 
June 1927, on the request of the company. 
R. B. Damodar Das and Hari Nath ac- 
cepted these awards, but Basheshar Nath 
raised a number of objections. These 
objections were disposed of by the 
learned District Judge by his order dated 
31st January 1928. The District Judge 
remitted the awards to the arbitrator 
with the following directions : 

(1) That the arbitrator should select a 
property in the Civil Lines or the Kashmiri 
Gate of approximately Es. 32,000 as the 
share of Basheshar Nath; (2) that the 
arbitrator should adjust the decrees of 
Messrs. R. B. Damodar Das and Basheshar 
Nath. The arbitrator submitted a fresh 
award on 18tb March 1923. This award 
provided that the company should trans- 
fer a shop in Kashmiri Gate to Basheshar 
Nath without any incumbrance the value 
of which was fixed at Rs. 32,500. The 
company was to pay interest at 6 
p. a on Es. 32.000 from let April 1927 
till the delivery of possession of the pro- 
perty in dispute if possession of the shop 
was not transferred by a certain date. As 
the shop allotted to Basheshar Nath 
formed part of a building consistiDc 

three shops with a common balcony and 

a common water tank, arbitrator gave 
certain directions for the separation of the 
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balcooy, sanitary titbinss and water con- 
nexion. The decrees of Messrs. Basbesbar 
Nath and R. B. Damodar Das were also 
adjusted. Basbesbar Natb accepted the 
amended award, bub R. B. Damodar Das 
and the company raised a number of 
objections. Only two of these objections 
were however pressed before the learned 
District Judge, one regarding the pro- 
perty allotted to Basbesbar Natb, and the 
second regarding interest awarded to him. 

The learned District Judge considered 
these objections in great detail and held 
that the arbitrator had carried out the 
direction of the Court given to him at the 
time of the remitting of the awards and 
that he had not exceeded bis power in 
any manner. It was further held by the 
learned District Judge that the arbitra- 
tor in giving one of tbe shops to Basheshar 
Natb bad made suitable provision for tbe 
settlement of all disputes and that the 
other orders given by the arbitrator were 
necessary consequences flowing from the 
charge made in the selection of the pro- 
perty assigned to Basheshar Nath. As a 
result of these hodings the awards as 
amended were made ‘decrees of Court.’ 
R. B. Damodar Das preferred a petition 
for revision to this Court against tbe 
order of the learned District Judge making 
the awards decrees of Court. This revi- 
sion was rejected on the merits and the 
only amendment made by the High Court 
in the order of the learned District Judge 
was that the words "be filed” were 
substituted in place of tbe words "are 
made decrees of the Court.” 

When Basheshar Nath took out exeou- 
tion of the awards a number of objections 
raised by the company and 
R. B. Damodar Das. the most important 
of them being that there was no decree of 
which execution could be taken out and 
that the company was not bound to con- 
vey the properties. While these objeo- 
tiODS were still pending in the Court of 
the District Judge two suits were filed: 
one by the company against Basheshar 
Nath and R. B. Damodar Das, and the 
other by R. B. Damodar Das against 
Basheshar Nath and the company. At the 
Mnolusion of the first bearing R. B. 
Damodar Das withdrew his snit which 
was dismissed with costs. The suit of the 
company against Basheshar Nath and 
M. a. Damodar Das, was continued and 
has given rise to the present appeal. In 
this suit Besheshar Nath is tbe only con. 


testing defendant, and R. B. Damodar 
Das is identifying himself with the com- 
pany. It was alleged by the company in 
the plaint that the arbitrator had no 
jurisdiction to make the award dated 18th 
March 1923, that he was not an arbitra- 
tor but only a valuer for the purposes of 
valuing the ninety shares of Basheshar 
Nath, and for selecting the property 
which had to be given to him, that after 
the remand of the award for re-considera. 
tion tbe arbitrator could not go beyond 
tbe two points mentioned by the District 
Judge, and that in making the alterations 
and additions in the final award he had 
exceeded his powers It was farther 
pleaded that the company was entitled 
under the articles of association to decline 
to register tbe transfer of the said ninety 
shares by Basheshar Nath, in favour of 
R. B. Damodar Das, until tbe debt due 
by Basbesbar Nath, and secured by the 
first lien on the said shares was paid to 
the company. It was prayed that the 
award may be set aside and Basheshar 
Nath be restrained from transferring his 
shares and calling upon tbe company to 
deliver the property owned by it to him 
until the debt due by him to the com- 
pany had been paid. 

It was pleaded on behalf of the defen- 
dant, inter alia, that the suit was nob 
maintainable ID view of tbe provisions of 
5. 11, Civil P. C., and the general princi- 
ples of res judicata, and that as no relief 
was claimed in respect of the awards 
dated 6th June l927, on which the Bnal 
award, dated 18th March 1928. was based 
the plaintiff was not entitled to any re- 
lief m the present suit. It was also 
pleaded that as the cocnpany was a party 
to the agreement P. W. 1/1, the company 
was bound by the final award and it had 
no subsisting lien on the shares, which it 
was bound to transfer in the name of 
R. B. Damodar Das. The learned Dis. 
trict Judge held that L. Ganga Sahai was 
an arbitrator and not a mere valuer, that 
the present suit for declaration and set 
ting aside of the award, dated 18th March 
ly^b. was barred by the principle of 
res judicata. It was further held that 
the oornpany by being a party to tbe final 
award bad relinquished its lien, if any, on 
the shares held by Basheshar Nath and 
that the company could not get one 
award cancelled without suing for tha 
oancellabion of all the three awards. On 
these findings the plaintifif’s suit was dis. 
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missed. The plaintiff has therefore pre. 
ferred an appeal to thie Court. It was 
contended by the learned counsel for the 
appellant that L. Ganga Sahai was merely 
a valuer and bis function was to calculate 
the value of the shares belonging to 
Basheshar Nath, and also the amount of 
debt due to the company by him on one 
side and to value the properties of the 
company on the other and then to assign 
one of the houses to Basheshar Nath for 
the balance due to him. It was suggested 
that Lala Ganga Sahai was not called 
upon to exercise any judicial or quasi 
judicial function and that he could not 
therefore be regarded as an arbitrator 
and must be held to be a mere valuer. 
In our opinion this contention is wholly 
devoid of force. It is clearly stated in 
the agreement dated 29th April 1927 
(Ex. P. W. l/l) that Lala Ganga Sahai, 
will also decide 

the mode as to the esecutioo of and carrying 
out of his awards under this and the previous 
agreement, original of appendix A, which will 
have to be carried out simultaneously and will 
be binding on all the parties. 

B. B. Damodar Das bad a decree 
against Basheshar Nath while Mr. 
Basheshar Nath had a decree against the 
company. B. B. Damodar Das wrote a 
letter to the arbitrator which was also 
signed by Hari Nath authorising thearbi- 
trator to adjust the two decrees in the 
award. Mr. Basheshar Nath also gave 
authority to the arbitrator to adjust the 
decrees. The adjustment of the decrees 
was one of the points that the arbitrator 
bad to take into account when giving his 
award and this point was specifically re. 
mitted to the arbitrator for decision by 
the order of the District Judge dated 3l3t 
January 1928. It is amply established 
on the record that a number of disputes 
had arisen between B. B. Damodar Das 
and the company on one side and Basbe- 
sbar Nath on the other, between Novem- 
ber 1926 and April 1927. These disputes 
have been referred to in detail in the 
judgment of the learned District Judge. 
All these matters bad also to be adjusted 
by means of the award of the arbitrator. 
In these circumstances it cannot be said 
that Lala Ganga Sahai was merely a 
valuer and that ho had no judicial or 
quasi judicial functions to perform. Be- 
ference may be made in this connection 
to 2 Q B 3 67 (l). In that case a lease of a 

1. John Mason Hopper V. William Barningham, 
(18G7) 2 Q B 3C7. 


farm for a term stipulated that, in tbs 
event of a sale of the premises daring the 
term, the tenant upon notice should quit 
and deliver up possession to the landlord, 
and in such case each party should ap. 
point a valuer to estimate the compensa. 
tion to be given to the tenant for so quit, 
ting. The premises having been sold, 
the amount of compensation to be paid to 
tbe tenant was, by deed between the par- 
ties, submitted to tbe award of A and B, 
orsueb third person as they should appoint 
umpire under their bands to be endorsed 
on tbe submission before proceeding to 
value, with power to examine witnesses, 
eto. 


It was held that tbe reference was not 
merely to ascertain tbe amount of com- 
pensation or value to be paid to the 
tenant in the nature of an appraisement, 
but was an arbitration within S. 17 
Common Law Procedure Act, 1854. In 
final agreement as well as in one of tbe 
agreements dated 5th December 1926, 
the Indian Arbitration Act was specifi- 
cally referred to. The evidence of the 
parties was recorded by tbe arbitrator 
and the account books were also exa- 
mined. We therefore, bold that Lala 
Ganga Sahai was an arbitrator and that 
bis awards are not open to any objection 
on tbe score that be was merely a valuer. 
It was next contended by Mr. Achhru 
Bam, on behalf of tbe appellant, that 
when a Court orders an award to be 
filed, it is merely exercising ministerial 
fonctions and that the Courts can remit 
the award under S. 13, Arbitration Act, 
merely for correction of arithmetical or 
accidental errors. It was maintained 
that the District Judge had no jurisdic- 
tion to remit the first two awards for re- 
consideration. It was further maintained 
that, in any case, the arbitrator could 
only deal with tbe matters remitted to 
him by the learned District Judge and 
that be had no jurisdiction to go into 
other matters. S. 13, Arbitration Act, 
lays down in the clearest terms that the 
Court may from time to time remit the 
award to the re-consideration of tbe arbi- 
trator or umpire. It is further provided 
that where an award is remitted tue 
arbitrator or umpire shall, unless the 
Court otherwise directs, make a frestt 
award within three months after 
of the order remitting the award. Id the 
present case tbe learned I^«trict Judge 
remitted the awards to the arbitrator and 


1936 D^uoDAB Das & Sons v. Basheshar Nath (Abflnl Rashid, J.) Lahore 869 


indicated two particalar matters which 
had to be dealt with by the arbitrator : 
(l) that he sbonld select a property in the 
Civil Lines or Kashmiri Gate, of approxi- 
mately Bs. 32,000, and (2) that he shoold 
adjust the decrees of R. B. Damodar Das 
and Mr. Basheshar Nath. In the hnal 
award that he submitted on 18th March 
1928, be dealt specifically with these 
points and also gave certain directions 
for carrying out his decision on these two 
matters into effect. The other changes 
introduced in the final award are merely 
incidental or consequential, and the 
learned District Judge, while deciding 
the objections, was right in bolding that 
(these changes fell within the scope of the 
two questions remitted by him for re- 
consideration. We agree with the con- 
elusion of the learned District Judge in 
this matter. 

It was next contended by the learned 
counsel for the appellant that the trial 
Court had erred in bolding that the pre- 
sent suit was barred by the doctrine of 
constructive res judicata. E. B. Damodar 
Das and the company in preferring ob- 
jeotions against the award dated 18th 
March 1928, bad stated that the arbitra- 
tor had exceeded his powers and had de- 
cided some points which be was not com- 
petent nor called upon to decide. It was 
also objected that the arbitrator bad been 
guilty of legal misconduct and that the 
allotment of the shop in Kaebmiri Gate 
had been improperly procured by Bashe- 
sbar Natb. Each one of these objeotioDS 
was considered by the learned District 
Judge, who came to the conoloeion that the 
arbitrator had not exceeded his powers, 
that he had not been guilty of legal mis.! 
conduct and that all the ohaDgesmade by 
him fell within the purview of the two 
points remitted to him for re-consideration. 
It IS obvious therefore that all the objeo- 
tionstbat were preferred against the award 
in the present suit were actually con- 
fiidered and decided by the learned Dis- 
trict Judge in the proceedings under the 
Indian Arbitration Act. Reference was 
made by the learned counsel for the an. 

’8 (3). '■'beta it wL 
iieJd that, even after an award is enforced 
under the Arbitration Act. it is open to 
the party affected by it to sue for its being 

tor had acted wholly with out jurisdiction. 

2. Eohhle, Qeriaaa Merohact v. Amar Nath 
Briram. 1986 Lah 76=167 1 0 79 ^ ^ 


In that case certain objections were 
preferred against the awards, one of them 
being that the arbitrator bad acted 
wholly without jurisdiction. These ob- 
jections had not been decided in the pro- 
ceedings under the Indian Arbitration 
Act when a separate suit was filed to 
establish that the arbitrator had acted 
wholly without jurisdiction. It was held 
that such a suit was competent. That 
case is clearly distinguishable, as in the 
present ease all the objections raised 
during the arbitration proceedings were 
decided by the District Judge. In this 
ruling it was also observed that all that 
could be reasonably urged was that, if 
any issue arising in the suit was already 
decided in the proceedings under the 
Arbitration Act, it may operate as res 
judicata. In 1935 Lah 602 (3) it was held 
that one of the parties to an arbitration 
is entitled to apply under S. 14 of the Act 
to have the award set aside on the ground 
that it had been improperly procured on 
account of want of jurisdiction in the 
arbitration, and no appeal lies from the 
order on such application. This ruling 
does not deal with the question of res 
judicata and is, therefore, of no assistance 
to the appellant. In 50 Cal 1 (4) it was 
held that a suit would lie to establish 
that an award under the Indian Arbitra- 
tion Act was not binding on a party on 
the ground that the arbitrator had acted 
wholly without jurisdiction, and that the 
remedy under S. 14 of the Act to set aside 
the award was not the only remedy open 
to the respondent. In that case one of 
the parties to the arbitration had never 
appeared and had never raised any objeo. 
tion. The following observations from 
the judgment of their Lordships may be 
Quoted in estenso : 


- — - voAuco fQeir liOTQsaips, it 

® preliminary point, that a suit 
lie, as the only remedy open to the 

aside the awards 
’ ■f^^'ration Act. and this could not 
^ done after the awards had been enforced by 

Is there 

IS no substanoo in this point. Any objeotion 

on the ground of misconduct or 

arbitrator ought' 

motion to set aside 

that an arb itrator has aoted wholly without 

0. Peoples Bank of Northeru India v. Kanhyl 
LalQauba. 1936 Lah 602=161 1 0 197 =lfi 
Lah 1090=88 P L R U8. 

4. E. D. Sasoon & Oo. v. Ram Dutt Ram 

?h>ee“ Das. 1929 P 0 874=70 I 0 777=S 
1 A 366=60 Oal 1 (P 0). '=40 
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jurisdiction, his award can be questioned in a 
suit brought for that purpose. Nor is the (act 
that the award has been enforced by execution 
under S. 15 a bar to a suit to have it declared 
void and for consequential relief. S. 15 does 
not enact that the award, when filed, is to be 
deemed to be a decree of the Court, but only 
that it is to be enforceable as if it were a decree. 

We are, therefore, of opinion that none 
of the rulings relied upon, on behalf of 
the appellant, is of any assistance in de. 
termining the question under considera- 
tion. As pointed out above, all possible 
objections were taken during the arbitra. 
tioQ proceedings in the present case and 
were decided against the company and 
R. B. Damodar Das by the learned Dis- 
trict Judge. In 76 I C 953 (5) it was 
held that when objections to an award 
falling within the purview of S. 14, Arbi- 
tration Act, have been raised and dis- 
allowed, or wben they are partly reserved 
for a separate suit, a suit seeking to set 
aside an award on those very grounds is 
barred on principles of res judicata as enun- 
ciated in S. 11, Civil P. C. The conten- 
tioDS raised on behalf of the appellant 
have been fully dealt with in this ruling 
at pp. 955 and 956. In 121 1 C 164 (6) it 
was held by the Sind Judicial Commis- 
sioner's Court that 

though when an objection to an award goes to 
the root of it, that is the jurisdiction of the 
arbitrator to make the award, a suit to eet 
aside the award is competent, yet where objec 
tions are filed, inter alia, with regard to the 
jurisdiction of the arbitrator to act, on the 
ground that there was no valid submission in 
his favour aud the objections are withdrawn 
and dismissed, a subsequent suit on the same 
grounds is barred by reason of res judicata. 

To the same eQ'ect is 1932 Sind 20 (7). 
We are of opinion that where objections 
have been preferred during the arbitra. 
tioD proceedings and disallowed, the prin- 
ciple of finality applies and the same 
matter cannot be agitated in a separate 
civil suit. It was next contended by 
Mr. Aohbru Ram that, under the articles 
of association, the company could not be 
compelled to transfer the shares of Basbe- 
shar Nath to R. B. Damodar Das and 
that the arbitrator bad no power to 
direct the company to do so. This argu- 
ment overlooks the fact that the company 
as well as all the members thereof were 
parties to the reference dated 29th April 

5. Kbimji v. Nathi Bai, 1925 Siud 42=76 1 C 
95d 

C. Isri Bai v. Peru Bai, 1930 Sind 195=121 I C 
164. 

7. Bochan Bai Udhomal v. Motumal, 1932 Sind 
20=186 I C 806. 


1927, and that the company is, therefore, 
bound by the decision of the arbitrator'. 
In this connexion reference may be made 
to the resolution of the company dated 
29th May 1927, which is signed by R. B. 
Damodar Das, Hari Nath and Basbesbar 
Nath. It runs in the following terms : 

Resolved unanimously that the two agree- 
ments of reference dated Sth December 1926 
(copies whereof are annexed hereto and marked 
A and B) are approved and affirmed, and the 
Managing Director of the company (Laia Hari 
Nath) be and Is hereby authorized to sign the 
submission in the agreement hereto annexed and 
marked “G" on behalf of the company and to 
put the common seal thereon and also carry 
out the awards on the said agreement of refer- 
ence marked “A” and the agreement copy 
whereof is annexed and marked "C” when 
made. 

The second agreement, dated 5th De- 
cember 1926, contains a clause to the 
effect that R. B. Damodar Das will pay 
off the debt due from L. Basbesbar Nath 
to the company in part payment of the 
value of the said share and also that 
R. B. Damodar Das will purchase from 
the company one or more properties 
awarded by Lala Gangs Sabai and trans- 
fer the same to Basbesbar Nath at the 
valne determined by L. Ganga Sabai. 
This agreement became part and parcel of 
the agreement dated 29tb April 1927, and 
is. therefore, that the company accepted 
R. B. Damodar Das as a debtor in place 
of Basbesbar Nath and agreed to abide 
by the awards which were to be made 
by L. Ganga Sabai under all the three 
agreements. It was held in 33 Gal 861 (8)^ 
that a valid award operates to merge andj 
extinguish all claims embraced in the, 
submission and after it has been made| 
the submission and the award furnish| 
the only basis by which the rights of tb6| 
parties can be determined. We, there- 
fore, bold that it is not open to the com- 
pany to refuse to carry out the provisions 
of the award simply because they may be 
in conflict with some of the provisions of 
the articles of association. For the rea- 
sons given above we hold that there is no 
force in any of the contentions raised on 
behalf of the appellant and we, therefore, 
dismiss this appeal with costs. 

B.D./r.K. dismissed. 

8. Bhajahari Saha v. Behaii Lai. (1906) S3 Cal 
8S1=40LJ162. 
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Tek Chand, J. 

Harchand Rai — Creditor — Petitioner. 

V. 

Ehairuddin — Debtor-Insolveot — 
Opposite Party. 

Civil Revn. No. 133 ot 1936, Decided 
on 24tb April 1936, from order of Diet. 
Judge, Karnal, D/- 22nd October 1935. 

(ft) Provincial insolvency Act (1920), S. 7S 
—Enquiry under S. 69 of offence commilted 
by insolvent — Order recording finding passed 
under S. 70 is appealable. 

Section 75 is very general and clearly covers 
an order passed by the insolvency Judge under 
S. 70 recording tbe dnding that there are prima 
facio grounds for an enquiry into tbe offence 
referred to under S. 60 and appearing to bavo 
been committed by the insolvent, and making a 
complaint of the offence in writing to a Magis* 
trate of competent jurisdiction. Sucb order 
made under S. 70 is appealable. (P 371 C 2] 

(b) Provincial Insolvency Act (1920) (et 
amended by Act 9 of 1926), S. 70 — Enquiry 

under S. 69— Notice to insolvent ts not necci* 
tary. 

Under S. 70. as amended by Act 9 of 1926, it 
Is not obligatory on tbe insolvency Judge to 
givo notice to the insolvent before bolding that 
there are prime facie grounds (or enquiry into 
an offence under S. 69 against the insolvent. 
Indeed the amended section leaves It to the 
discretion of the Judge even to hold a prell* 
minary enquiry into the matter: 1938 Cal 211 
ReL on. (P §72 c l) 

Faqir Chand Mital^toz Potitioner. 

Shamair Chand and Parkash Chandra 
Mahajan — /or Opposite Party. 

Order.— The petitioner Kherud Din 
was adjudioated an insolvent by order of 
the insolvency Court at Rohtak on 16th 
June 1930. On 12th June 1934, some of 
the oreditora applied for an order for bis 
prosecution under S. 69. Provincial Insol- 
vency Act. The Insolvency Judge granted 
the application on 8th April 1935, and on 
13th May 1935 drew up a complaint, 
which was instituted in the Court of tbe 
District Magistrate. On 22nd May 1936 
the insolvent died an appeal in the Oonrt 
of the District Judge against “the insti. 
tution of the complaint by the Senior 
Subordinate Judge on 13th May 1935 
pursuant to the order passed by him on 
8th April 1935.” The learned District 
Judge accepted the appeal and set aside 
the order of tbe lower Court directing the 
prosecutiop of tbe petitioner under S. 69 
Provincial Insolvency Act. Harchand Rai! 
who IS one of the creditors, has come in 
revision, and the first contention raised 
on his behalf is that no appeal lay against 


the “institntion of the complaint” by the 
Senior Snbordinate Judge on 13th May 
1935 and that even if tbe appeal to tbe 
District Judge were to be treated as one 
against the order of 8tb April 1935, which 
bad been passed by the Senior Subordi. 
Date Judge under S. 70, Provincial Insol- 
vency Act, it was eqoally incompetent. 

Tbe second of these contentions is 
obviously without force. S. 75 of the Act 
is very general in its terms and allows an 
appeal by tbe debtor, any creditor, re- 
ceiver. or any other person aggrieved by a 
decision come to, or an order made, in the 
exercise of insolvency jurisdiction by a 
Court subordinate to a District Court. 
This section clearly covers an order 
passed by tbe Insolvency Judge under 
S. 70 recording tbe finding that there are 
prima facie grounds for an inquiry into 
tbe offence referred to under S. 69 and 
appearing to have been committed by the 
insolvent, and making a complaint of the 
offence in writing to a Magistrate of com- 
petent jurisdiction. Tbe learned counsel 
for tbe petitioner has not cited any 
authority to tbe contrary. I am, there- 
fore, unable to uphold this contention. 

No doubt tbe memorandum of appeal 
presented in the District Court purported 
to be against tbe "institution of the com- 
plaint by the Insolvency Judge on 13th 
May 1935,” but the order of 8th April 
1935 was also clearly mentioned. It is 
obvious that the insolvent in appealing to 
the District Judge was really objecting to 
the order of 8th April 1935 and the conse- 
quential institution of the complaint on 
ISth May 1935. The learned counsel 
however contends that if the appeal was 
actually against the order of 8bh April 
1935, it having been instituted on 22nd 
May 1935, was clearly timo-barred. This 
objection was not taken before the 
learned District Judge and it is quite 
likely that if it had been so taken the 
learned Judge might have condoned tbe 
delay under S. 6, Lim. Act. I am there, 
fore nnable to set aside in revision tbe 
proceedings before the District Judge on 
this objection, which was not raised at 
the proper time when the defect might 
have been cured. 

On the merits, the learned District 
Judge was clearly in error in observing 
that the insolvent had been prejudiced by 
proper opportunity not having been given 
to him by the Insolvency Judge before 
passing the order of 8th April 1935 
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Under S. 70, as amended by Act 9 of 
1926, it is not obligatory on the Insolvency 
Judge to give notice to the insolvent 
before bolding that there are prima facie 
grounds for enquiry into an oOence under 
S. 69 against the insolvent. Indeed the 
amended section leaves it to the discre. 
tion of the Judge even to hold a preli- 
minary enquiry into the matter. In this 
connexion reference may be made to 55 
Cal 783 (l) where the question is dis- 
cussed at considerable length. Further, 
in the present case it appears that the 
Insolvency Judge bad examined the insol- 
vent and made some preliminary enquiry 
into the matter. The reason given by the 
learned Judge was, therefore, erroneous. 

The learned District Judge expressed 
his disagreement with the grounds given 
by the Insolvency Judge for the prosecu- 
tion of the insolvent. I agree with the 
petitioner's counsel that some of the 
reasons given by the District Judge are 
not convincing, but at the same time I do 
not think that this is a fit case in which 
I should interfere on the revision side. 
The debts of the insolvent are very small 
in number and do not amount to a large 
sum in the aggregate, and all the property 
which be is alleged to have attempted to 
conceal has been seized by the receiver 
and made available for distribution among 
the creditors. I, therefore, dismiss the 
petition for revision, but having regard 
to all the circumstances leave the parties 
to bear their own costs throughout. 

B.D /r.k. Revision dismissed. 

1. Jewraj Kbariwal v. Dayal Cbaod, 1929 Cal 
211=111 I C 372=55 Cal 783. 
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Addison and Abdul Rashid, JJ. 

Afcssrs. Badri Shah-Sohan Lal — Peti- 
tioners. 

V. 

Commissioner of Income-tax — Opposite 
Party. 

Civil Ref. No. 4 of 1936, Decided on 
11th June 1936, from Commissioner of 
Income-tax, Punjab, North-West Fron- 
tier and Delhi Provinces, Lahore. 

Income-tax Act (1922). S. 24 — Lot< in 
butineaa — Loaa incurred in traniaction not 
part of butineia— Sucb lofi cannot be taken 
into account. 

B owed a sum of Bs. 8,000 odd to J, a monej 
louder. A purchased some land bolougiug to B 
for Bs. 10,000 odd, and while paying the cash 
consideration it was found that B had gone into 


insoWency. The insolvency Court coDvetied 
the sale into a mortgage for the charge of the 
original debt of Bs. 8,000 odd and for the 
other part of the consideratioD A was ranked 
as an ordinary unsecured debtor. The Official 
Receiver paid back Bs. 8,000 odd to A on 
account of tbe mortgage and other money 
advanced to B During the assessment lor in- 
come tax of J. be asked that tbe loss suffered 
by him iu this transaction should be taken into 
account: 

Etld: that as this sale was not a part of the 
business of the assessee, he could not claim 
that loss as expenditure under S. 10 (2) (ix) 
read with S. 13 or as loss of profits for the pur* 
poses of assessment. [P 873 C 1} 

Eripa Ram Bajaj—tor Petitioners. 

J. N. Aggarwal and M. M. Asian Khan 
— for Opposite Party. 


Abdul Rashid, J. — The Commissioner 
of Income-tax, Punjab, has referred the 
following question of law for tbe decision 
of this Court under S. 66 (2), Income-tax 
Act ; 

The assessee having purchased from bis 
debtor a piece of land for tbe amount of debt, 
plus further Rs. 9,497, a deficit of Rs. 6,403 
having subsequently materialised in respect of 
that Rs. 9,497 by reason of a decree which con* 
verted the purchase into mortgage for tbe 
original debt, and ranked tbe above balance 
with unsecured debts of tbe debtor declared 
insolvent, is tbe deficit to be sot off against the 
assessed profits, whether as expenditure under 
S. (10) (2) (ix) read with S 13, or as loss of pro- 
fits under S. 24 of the Act? 


The assessee is a bullioD dealer and 
QODey lender o( Gujranwala. In 1934-35 
le was assessed on a total iDcome of 
is, 20,549 out of which Es. 14,673 re- 
jresented bis profits in business. Es. 8,603 
vere due from Messrs. Shiv Dayal- Amin- 
3hand to the assessee in May 1928. The 
lebtors sold their land for a sum of 
Xs 18,000 to the assessee on 28th May 
1928. This sum of Es. 18.000 was made 
tp of Es. 8,603 due from the vendors to 
;he vendee, and an advance of Bs? 9|497 
nade by the vendee to the vendors. Tbe 
issessee paid this sum in cash to Messrs. 
Shiv Dayal- A min Chand. At the time 
)( this sale however insolvonoy prooeed- 
ngs were pending against 
\miD Chand. On 6tb October 1931, the 
earned District Judge passed an order 
jonverting the above mentioned wlemto a 
mortgage without possession for Es 8,5UU 
^6 regards the balance of Bs. 9,49 
earned District Judge ordered that the 
kssessee shall rank as unsecured creditor 
ind shall have to prove his claim. Up 
0 May 1933, the assessee received fro® 

,be Official Eeoeiver the and 

jriginal debt amounting to Bs. 8,803 
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interest thereon and a further sam of 
Bs. 3,097 leaving a deficit of Bs. 6,403. 
This is the sum which the asaeesee seeks 
to deduct from the profits earned by him 
during the year of assessment. 

The learned counsel for the assessee 
contended that the assessee had bought 
the land belonging to Shiv Dayal-Amin 
Cband for Bs. 18,000 in order to secure 
payment of bis debt amounting to Bs. 8,503 
and that the whole transaction of sale 
musti therefore, be regarded as a transac- 
tion arising out of the money lending 
business carried on by the assessee. In 
our opinion this contention is wholly de- 
void of force. Purchase of lands was not 
the business of the assessee. If he merely 
wanted to obtain payment of the debt 
due to him from the vendors he could 
have purchased a part of the land belong- 
ing to the vendors for a sum of Es. 8,503. 
It was not necessary for him in order 
to realise bis loan to purchase a large 
area of land for a sum of Bs. 18,000. The 
transaction of the purchase of land is 
really divisible into two transactioos, that 
is, a purchase of a part of the land for 
Es. 8,503, in order to secure the payment 
of the loan due to the assessee, and a 
purchase of another part of the land for 
Es. 9,497 as an independent purchase of 
landed property. The entire sum of 
Bs. 6,503, due to the assessee in respect 
of money lending, has been paid by the 
Official Beceiver to the assessee. The 
purchase of a part of the land for Es. 9,497 
|did not arise out of the money lending 
bnsiness and any loss suffered by the as- 
sessee in respect of this purchase cannot 
be regarded as eipenditure incurred solely 
for the purposes of earning profits or gain 
m money lending business. S. 24, In- 
come-tax Act, has also no applicability to 
the facts of the present case. For the 
Irwsons given above we bold that the loss 
iOi Bs. 6,403, incurred by the assessee as 
a result of the purchase of land by him. 
was nob dednotible from profits under 
lany provision of the Income-tax Act. We 
consequently answer the question referred 
to us m the negative. The assessee shall 
pay the costs of the Commissioner. 


B.B./r.k. 


Befertnce answered 
in the negative. 
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Tek Chand, J. 

ilangal Singh and others — Decree- 
holders — Appellauts. 

V. 

Sagar and others — Judgment-debtors — 
Bespondents. 

Misc. First Appeal No. l95 of 1935, 
Decided on 23rd March 1936, from order 
of Senior Sub-Judge, Sbeikhupura, D/- 
10th November 1934. 

Civil P. C. (1908), O. 21, R. 57 — Death of 
decree-holder pending execution — Applica* 
lion by some of representatives for tubttilu- 
tion^Application not amended by including 
other heire — Court consigning execution to 
record room— Order held though erroneous 
not tantamount to dismissal, nor did it ter* 
mtnale prior attachment. 

In elocution proceedings the lower Court, 
finding that all the representatives of the 
deceased decree* bolder were not Included in 
the applicatiou for substitution, passed an 
order consigniog the application to the record 
room, though the attachment in that execution 
was to remain in force : 

Held : that the order of the lower Court was 
erroneous to the extent that instead of consign* 
Ing the proceedings to the record room. It 
should have got the application for snbstitation 
amended. But the order was not tantamount 
to dismissal of the application for execution, 
not did it have the effect of terminating the 
prior attachment. All that the order meant 
was that execution proceedings should stand 
adjourned sine die : 1922 All 62 and 1926 All 
784, RsL on. [p 374 q 

Parkash Chandra for Shamair Chand 
— for Appellanta. 

V. N. Sethi — for BespondeDts. 

Judgment.— On 28th November 1980, 
one Makhan Singh obtained a money- 
decree against the respondents from the 
^urt of the Senior Subordinate Judge, 
Sbeikhupura. On 8bh January 1931 the 
decree-holder applied for execution of the 
decree by attachment of certain land 
belonging to the judgment-debtors and its 
lease for the period allowed by law. On 
4th June 1931 an order attaching the 
land was passed. The judgment-debtors 
raised objections that under the law 
mu could not be attached or leased . 

ihe Court however held that the land 
could be leased, and sent the case to the 
Uolleotor for making suggestions as to the 
period for, and the terms on which the 
lease should be granted. While these 
prooeedmgs were going on. the decree- 
holder Makhan Singh died. 

application 

•was made by Mangal Singh, Shanghata 
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Singb and Hazara Singb, sons of Makban 
Singb, stating that they ^ere the heirs 
and legal representatives of Makhan Singh 
and praying that they he allowed to carry 
on the execution proceedings. Notice was 
issued to the judgment. debtors to show 
cause against this application on 1st April 
1933. On that date the judgment-debtors 
appeared and stated that the applicants 
were not the only heirs and legal repre- 
sentatives of Makhan Singb deceased but 
that he had three grandsons, named 
Girja Singh, Sham Singh and Man Singh, 
minor sons of a predeceased son Piara 
Singh, and that they also should have 
been brought on the record as represen- 
tatives of the deceased decree-holder 
along with the applicants. Mangal Singh 
was examined and admitted that the 
three minors aforesaid were also the heirs 
of the deceased. Instead of having the 
application amended and then proceeding 
with the execution on behalf of the three 
sons and three grandsons of Makhan 
Singh, the learned Senior Subordinate 
Judge, Sheikh Muhammad Akbar, passed 
the following order : 

Application for the appointment ol represen* 
tatives was presented on 3rd December 1932. 
It was not prayed therein that Girja Singb, 
Sham Singh and Man Singh also might be made 
representatives. The statement o( Mangal Singh 
shows that the first application is incomplete. 
Accordingly a correct application shall be pre- 
sented. The attachment in this execution case 
shall remain in force, but the record shall be 
consigned to the record room for the present 
(filbal). 

On lOth April 1933 a fresh application 
was presented by Mangal Singh, Shangara 
Singh and Hazara Singh, sons ol Makhan 
Singh, and Girja Singh, Sham Singh and 
Man Singh, sons of Piara Singh, through 
Mangal Singb, their next friend, as repre- 
sentatives of Makhan Singh for execution 
of the decree by lease of the land already 
attached. This application has been dis- 
missed by the Senior Subordinate Judge. 
Lala Ram Rang, by bis order, dated lOth 
November 1934. Mangal Singh and others 
have appealed. The order of the learned 
Judge is couched in highly involved lang- 
uage and it is not easy to understand what 
be really means. So far as it is possible 
to follow it, it appears that what the 
learned Judge meant to say was that the 
order of his predecessor, Mr. Muhammad 
Akbar, consigning the application to the 
record room, was tantamount to dismissal 
of the application for execution, that 
on the dismissal of the application the 


attachment automatically ceased, and 
therefore the remark in the order, that 
the attachment shall remain in force, was 
ultra vires. In this view of the case the 
learned Judge thought that be could not 
proceed to lease the land, as it was not 
under attachment. He accordingly die- 
missed the application to have the land 
attached. 


If this is the correct meaning of the 
order, and both counsel are agreed that 
this is so, there seems little doubt that 
his conclusion is incorrect. I agree with 
the appellants' counsel that on the facts 
as stated above Mr. Muhammad Akbar 
should not have consigned the proceed, 
ings to the record room but should have 
gob the application for substitution 
amended by adding the names of the minor 
grandsons of Makhan Singh. To this 
extent therefore the order was erroneous. 
But the order as actually passed was not 
tantamount to a dismissal of the applica- 
tion for execution, nor could it have the 
effect of terminating the prior attach- 
ment. Mr. Sethi for the respondents relies 
on 0. 21, R. 57, Civil P. C., which lays 


down that : 

Where anyproperty has been attached in eze* 
cutioD of a decree but, by reason of the decree* 
holder's defanlt the Court is unable to proceed 
further with the application for ezeootion, it 
shall either dismiss the application or for any 
sufficient reason adjourn the proceedings to a 
future date. Upon the dismissal of such appli- 
cation the attachment shall cease. 

I do not see how this rule applies to 
the present case. As already stated. 
Mr. Muhammad Akbar did not dismiss 
the application for execution. He merely 
consigned it to the record room for the 
present (filhal) which meant that the case 
was adjourned sine die. A case, ^**’7 
similar to the one before ns, will be found 
in 44 All 274 (l). There, by reason of 

the default of the decree-holder, the exe- 
eating Court, finding that it was nnable 
to proceed with the execution of tne 
decree, passed the following order: 

The execution case should for the Jl®®- ? 

(filhal) bo dismissed and that the otlachmen 

shall remain in force. a r» oi 

The question arose whether under U. Ji. 
E. 57. the effect of this order was to 
terminate the attachment which had 
been effected before it was passed, 
learned Judges answered the question 
the negative, bolding that the orde rs 
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in sabstanca and effect "an order that the 
exeoution proceedings do stand adjourned 
eine die." This ruling was affirmed in 
48 All 696 (S). In the case before me 
Mr. Mohammad Akbar had expressly 
made it clear that the "attachment shall 
remain in force.” I bold that it ^as not 
necessary for the appellant to take fresh 
proceedings for the attachment of the 
land, and the order of the learned Subor. 
dinate Judge dated lOtb November 1934, 
dismissing the application for execution, 
was erroneous and cannot be maintained. 

I accept the appeal, set aside the order 
of the Court below and remand the case, 
with the direction that the execution 
application be restored at its original 
number, and proceeded with in accord, 
ance with law. The respondents aball 
pay the appellants’ costa of this appeal. 

v.b.B./r.k. Appeal allowed. 

2. Bijal Saran Sabai v. Deo Kishen Prasad, 
1926 All 734=07 I C 102 = 48 All 693 = 24 
A L J 901. 
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Jai Lal, J. 

Kirpal Singh and olhen — Plaintiffs- 
Appellaots. 

V. 

Dalip Singh and ofAers— Defendants- 
Respondents. 

Second Appeal No. 2121 of 1936, Decide 
on 28th February 1936, from decree o 
Diet. Judge, Ludhiana, D/- 9bh Augus 
1935. 

(a) Preliminary Decree— Subsequent orde 
dismuiinK suit in default Is illegal- But tud 

tetliidr* ’’****‘’ ‘S""*** 

the salt cannot bo dismissed in default, but 1 
an illegal order dismissing a suit in detauU hs 

bo ignore. 

either by that Court or by any other Court nn 
less it 18 set aside in due course of law; that i 
to say, either by review or by an application t< 
set aside the dismissal in default or by an ap 
paal or revision: 1924 P C 198, Foil, (p 876 0 f 

Decree-Order dtsmtssini 

Mt aside expressly- Order appointing com 
® nol 

Where an order dismissing the suit in defanii 

hoChme‘‘r “ deome. the tSi! 

set afldA^ Ignored unless expressly 

O. 26 R li order undei 

Civil P. C., be deemed to be tant*. 

mount to as order setting aside the dismUaal ol 


the suit in default: 1935 All 622; 1927 All 439; 
47 P R 1906 and 1023 Mad 963, Bcf. 

CP 876 C 1, 2] 

Jhanda Sahib — for Appellauts. 

Achhru Ram — for Respondeuts. 

Judgment. — A preliminary decree for 
partition of joint property was passed on 
16th May 1929, and a Commissiouer was 
appointed to submit proposals for the par- 
tition of the property with a view to 
pass a final decree. Several attempts 
were made by the Commissioner to secure 
the attendance of the parties but were 
unsuccessful. Consequently, on a report 
to this effect having been made by the 
Commissioner to the Court on 18ch Da- 
cember 1929, the suit was dismissed in 
default. An application to restore the 
suit, made on 13th January 1930, was dis- 
missed on 6th March 1930, and an appH. 
cation for review of the order dismissing 
the application to restore the suit was 
dismissed on 8th May 1930. Another 
application was made on lOtb June 1930 
to restore the suit. That also was dis- 
missed. Then the appellants made nn 
application under 0. 26, R. 13, Civil P. C., 
for the appointment of a Commissioner 
and a final decree on 18th May 1932. 
This application also was dismissed in de- 
fault and an application to restore that 
application also was dismissed. Finally, 
the appellants made an application on 2nd 
October 1933, for review of the order dis. 
missing the application for restoration of 
the suit. A notice was issued to the res- 
pondents on this application and on 8tli 
November 1934 the trial Judge, without 
any order setting aside the previous order 
dismissing the application for restoration 
of the suit or even without any formal 
order restoring the suit to the pending 
file, made an order appointing a Commis- 
sjoner to effect partition. The respon- 
dents appealed against this order to the 
District Judge who has set aside the order 
of the first Court, holding that the suit 
having been dismissed in default, and not 
having been restored, the trial Court had 
become functus offioio and was not com- 
petent to take any proceedings in this 
suit. 

On this appeal two questions are rais. 
ed. One is that the trial Court could 
Ignore the order dismissing the suit in 
default as such an order could not legally 

second is that the order 
of the Disbriot Judge holding that the suit 
had abated only on the death of one of 
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the defendants is erroneous. I have not 
stated the facts on which the second 
ground is based because in my opinion it 
is nob necessary to give any decision on it 
in this case. The point is a difficult one, 
and there is a controversy on it between 
the various High Courts. I have in 
another case referred this point to a Divi- 
sion Bench. In my opinion, this appeal 
must fail on the first point. No doubt 
the Privy Council has held in 4 Pat 61 (l), 
that once a preliminary decree has been 
passed the suit cannot be dismissed in 
default, but if an illegal order has been 
passed by a Court, it cannot be ignored 
either by that Court or by any other 
Court unless it is set aside in due course 
'of law, that is to say, either by review or 
Iby an application to set aside the dismis- 
sal in default or by an appeal or revision. 
The order dismissing the suit in this case 
was not set aside by the trial Court by 
any order expressly or impliedly passed. 
The learned Counsel for the appellants 
contends that the order appointing a 
Commissioner must be deemed to be tan- 
jtamount to an order setting aside the 
dismissal of the suit in default. I do nob 
agree with this contention. An express 
order in this case should have been passed 
having regard to its previous history. It 
appears that the Court failed to notice 
the previous order dismissing the appli- 
cations for restoration of the suit and the 
fact that the suit had been dismissed. 

The learned Counsel for the appellants 
relies on 47 All 546 (2), 49 All 592(3).and 
47 P R 1906 (4). The respondents’ 
Counsel on the other band relies on 112 
I C 19 (6). a judgment of the Madras 
High Court. In my opinion, there is 
nearly no conflict between the view taken 
by the Allahabad High Court and by the 
Chief Court of the Punjab on the one 
hand and the Madras High Court on the 
other hand. One proposition must be 
taken to be settled, that an order dismis- 
sing a suit in default after a preliminary 
decree has been passed is illegal. In the 

1. Lacbini Narain Marwari v. Balmakund 

Marwari. 1924 P C 198=81 I C 747=51 I A 

321=4 Pat 61 (P C). 

2. JodbaSingbv Pandey OokaranDae, 1925 All 

622=87 I 0 225=47 All 646=23 A L J 405. 

3. Cbandra Sbekbar v. Amir Begam, 1927 All 

439=101 I C 670=25 A L J 437=49 All 592. 

4. Durgadas v. Faqir Cband, (1906) 47 P B 1906 

=86 P L R 1907. 

6 , Sreeramulu v. NagbabbUBbauain, 1928 Mad 

963=112 IC 19. 


Allahabad cases the dismissal bad been 
set aside before the Court proceeded to 
take further steps and the view taken by 
the Madras High Court expressly is that 
the dismissal must be set aside before the 
Court can proceed further. In the Punjab 
case a decree for partition bad been passed 
and applications for execution were made 
after the preliminary decree for partition. 
The suit was uot dismissed, but the appli. 
cations for execution were dismissed, and 
it was held that subsequent applications 
could be made for either executing the 
decree or for passing a final decree. In 
49 .All 592 (3) some remarks are made 
which it is contended support the appeU 
lants. The remarks are that so long as 
there is limitation, any number of appli. 
cations can be made but these remarks 
merely relate to applications to restore 
the suit which has been illegally dismissed. 
The remarks do not authorise application 
being made for passing a final decree 
when the suit has been dismissed. The 
judgment on the other band contemplates 
that tbe order of dismissal most be re. 
voked before further proceedings can be 
taken. I dismiss this appeal with costs. 
v.b./r.K. Appeal dismissed. 
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Bhide, J. 

Sh. Nanlii Devi — Plaintiff — Appellant. 

V. 

Habib OUah and others — Defendants 
’spondents. 

Appeal No. 823 of 1935, Decided on 
ith February 1936, from order of Dist. 
idge, Ambala, D/- 26th January 1935. 

Mabomedan Law — Wakf “ Platform re* 

rved at private place of worahip for Maho* 

•dan tenant* of abata i» not public place of 
>r*bip. 

IVhece a platform is reserved for the use of 
a Mabomedan teuauts of an abata It is not 
;ended for the use of the public or anyseotlon 
the public, but is merely a private place ol 

rship, intended only for tbe Mabomedan In* 

bitants of tbe abata ; 1920 Lah 304 and 1939 
.It 60, Disting. [P877 0 1J 

J. N. Aggarwal— (or Appellant. 

Barkat Alight Respondents. 
Judgment.— This order will be read in 
ntinuation of my remand order dated 
th October 1936, in which the facts of 
e case are given. The learned District 

dge has found that 

Dce of use or dedication of the platform 

dispute for purposes of prayers by to® 
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public in geneial. This is a finding of 
fact and must be taken as final. The 
learned counsel for the respondent has 
however raised a point of law that there 
can be no dedication of a place for use by 
section of the public and has relied on 


a 

Tyabaji's Mahomedan Law, para. 516 at 
p. 640, 1 Lah 317 (1) and 34 P L R 24 (2). 
In para. 516, Tyabaji’s Mahomedan Law, 
however, it is remarked that the point is 
not free from doubt in British India. The 
cases reported in 1 Lah 317 (l) and 34 
F L R 24 (2) relate to mosques proper, 
and all that was held therein was that 
there can be no dedication of such a 
mosque for the use of a particular sect 
only. In the present instance, we are only 
ooocerned with a platform which was re- 
Iserved for the use of the Mahomedan 
tenants of the ahata.’ This clearly shows 
that tbs platform was not intended for 
the use of the public' or any section of 
the public, but was merely a private place 
[of worship, intended only for the use of 
the Mahomedan inhabitants of an ahata.’ 
The learned counsel for the respondent 
conceded that if an apartment on a veran- 
dah in a private building was set apart 
for saying prayer by the servants of the 
family it would not constitute a public 
place of worship. It seems to me that the 
present case stands on a similar footing. 

I accept the appeal to the estent of 
Q6oIftriDg th&t tbd platform Id dispute is 
only reserved for saying prayers by the 
Mahomedan tenants of the ‘abate’ and 
that the general public have no right to 
use it. I also grant an injunotioa restrain- 
mg the defendants from converting the 
said platform into a mosque for the use 
of the public in general. The plaintiff 
Will get bau her costs throughout. 

Order accordingly. 

=«*I Ji 3n 

i 0 i"ir' 
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Agha Haidar, J. 

Official Receiver, Gujranwala, and 

ofAcrs— Appellants. 

V. 

Abdul Wahid and anoiAer— Objeotors 

and anofAer— Insolvent— Bespondents. 

1936. Decided 
Judge. Gnjranwala. D/- 20feh February 


Award— Unregistered — * Admissibility in 
evidence. 

An award though unregistered is still ad* 
missible In evidence : 1014 Lah and 1929 
All 365, Rel on. [P 873 C 1,2] 

Shamair Chand and Parhash Chandra 
— for Appellants. 

Barkat AH — for Respondents. 

Jodgment. — This appeal is against the 
order of thelnsolTency Judge who allowed 
certain ob/eebions under the provisions of 
S. 4, Provincial Insolvency Act. The fol- 
lowing pedigree table is sub. joined for 
facility of reference : 


11am Din 


Mehraj Diq 
( insolvent) 
respdi. 3 


Ramzan = Mt. Earm Bibt 
Guardian of 
. respdts. I and 2 
— Mt. Rehmat 
Bibi 


I 

Abdul Wahid 
minor 

raspondeot 1 


Ghulam Patma 
minor 

respondent 2 


The property admittedly belonged to 
Mt. Bebmat Bibi who had inherited it 
from her father. Mt. Rehmat Bibi was 
the wife of Mehraj Din, insolvent. On 
7th October 1926, Mehraj Din and Mb. 
Rehmat Bibi eseouted a mortgage of the 
Gujranwala property in favour of one 
Sardari Lai for a sum of Rs. 2,000. 16 
may be mentioned in passing that at this 
date Mehraj Din had no right whatsoever 
in the property which bad been mort. 
gaged, as Mt. Behmat Bibi was alive. 
Mt. Rehmat Bibi died on 18th May 1927, 
leaving her surviving Abdul Wahid, res- 
pondent 1, and Ghulam Patma, respon- 
dent 2, her minor children, her husband 
Mehraj Din, respondent 3, and Mt. Karm 
Bibi, her mother. Under the Moham. 
madan law the husband, Mehraj Din 
would inherit one-fourth share in the 
property left by Mt. Rehmat Bibi Ib 
appears that Mehraj Din at one time 
contemplated a second marriage and had 
lost in bnsinesa too. Mt. Karm Bibi, the 
mother of Rehmat Bibi and the grand- 
mother of the two minors, Abdul Wahid 
and Ghulam Patma. naturally became 
apprebensive about the property of the 
minors. On 2nd April 1928. Mt. Karm 
Bibi and Mehraj Dm referred their die 
putes and dififerenoes to the arbitration 
Of a pleader Mir Hussain Bakheh* The 
reference is Ex. 0. A. In pursuance of 
this referwee, the arbitrator delivered 
bis award Ex. 0, B. on 17th April 1928 
Under this award Mt. Karm Bibi waa 
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directed to pay the amount due under the 
mortgage dated 7th October 1926. It 
may he observed here that the mortgagee 
could proceed against Mehraj Din and 
claim the mortgage money from him at 
any rate under the personal covenant. 
Ae a result of the award Mehraj Din was 
protected from any possible claim by the 
mortgagee and the amount due under the 
mortgage was paid hy Mt. Karm Bibi 
from her own pocket without any recourse 
to the minors' property. On his aide 
Mehraj Din relinquished all his rights of 
inheritance in his wife's property. Mehraj 
Din was declared an insolvent on 9tb 
March 1934, and the Official Receiver 
proceeded to take possession of the pro- 
perty in dispute treating it as the assets 
of Mehraj Din. The minors filed objec- 
tions claiming that the property was 
theirs and could not, therefore, he treated 
as the assets of Mehraj Din. This objec- 
tion prevailed and the Official Receiver 
has come up to this Court in appeal. 

It was suggested by Mr. Shamair Chand 
counsel for the appellant, that all pro- 
ceedings relating to the reference to arbi- 
tration and the award were collusive and 
fraudulent. Counsel even went to the 
length of arguing that Mir Hussain Bakhsb 
Pleader, was also involved in it and that 
there was evidence that be was not a man 
of good and reliable character. I do not 
think there is the slightest justification 
for imputing any improper conduct to the 
pleader. The evidence in the case has 
been read to me. Mir Hussain Bakhsh 
himself went into the witness box and not 
a single question was put to him, throwing 
any doubt upon bis bona fides and 
honesty. The remarks of the counsel 
therefore casting aspersions upon the 
honour and character of Mir Hussain 
Bakhsb in his absence were wholly 
uncalled for and reminded me of the 
advocate immortalised by Macaulay. I 
therefore consider that the arbitration 
proceedings were regular in every way 
and under the award Mehraj Din re- 
linquished for consideration all his claims 
in the property in suit in favour of the 
objectors. 

It is farther to be noted that a number 
of documents have been produced showing 
that for a long aeries of years the minors 
had been realising the rent and profits of 
the property in suit. An objection was 
raised by Mr. Shamair Chand for the 
appellants that the award was madmis- 


sible in evidence because it 'was unregis. 
tered. I do not think there is any force 
in this contention. The point is fully 
covered by 10 P R I9l7 (1) which was 
followed by a Division Bench of the 
Allahabad High Court in 51 All 659 (2). 
In my opinion the Court below was fully 
justified in accepting the objections of the 
minors, respondents, namely Abdul Wahid 
and Mt. Ghulam Fatma, and in holding 
that the Official Receiver could not pro- 
ceed against the property in dispute. The 
appeal therefore fails and is dismissed 
with costs. I 

B.D. R.E. Appeal dismissed. 


1 . Wazir .-Mi Ebac v. Mabbub AH, 1914 Lab 

238=22 I C 412=10 P R 1917=134 P L R 
1914. 

2. Mangali Prasad v. Babu Ram, 1929 All 865= 

116 I C 875=1929 A L J 393=51 All 659. 
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Faiz Mohammad and another — Plain- 
tiffs — Appellants. 

V. 

Allah Ditta and others — Defendants^ 
Respondents. 

Second Appeal No. 344 of 1936, De- 
cided on 29tb May 1936, from decree of 
Senior Sub-Judge, Jullundur, D/- 15th 
January 1936. 

Custom (Punjab) — Custom cannot be 
proved by analogy. 

The existence or otherwise of a custom can* 
not be decided merely by analogy of anotbec 
case and as there is no such thing as a general 
custom that also cannot be relied upon. 

[P 879 0 9J 

Achhrn Ram — for Appellants. 

Mehr Chand Mahajan and Yashpal 
Gandhi—lor Respondents. 

Judgment.— The appellants are pro- 
prietors of the site of a bouse in Jullun- 
dur City. The respondent Allah Ditta is 
the owner of the materials of the house. 
He has mortgaged his right of residence to 
the respondent Faqir Chand with posses- 
sion. The appellants instituted a suit for 
possession of the site and one-tbird of the 
courtyard on the ground that there was a 
denial of their title, and by the 
prevailing in the ° 

the land in dispute, the 
had DO right to mortgage his 
dence. and if he did so b® 
feiture of his tenancy. The learne 

Senior Subordinate ^“^ 8 ® ^n 
held that there has been no denial of 
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title ot the appellants so as to incur liabi- 
lity to forfeiture of tenancy of Allah 
Ditta. This is a finding of fact and can- 
not be attacked on this second appeal. 
Moreover, this finding is, in my opinion, 
correct on the evidence produced The 
next question is whether there is a cus. 
tom prohibiting tenants of the character 
of Allah Ditta from naortgaging their 
rights, and if there is such a custom, whe. 
ther the result is forfeiture of the ten- 
ancy, or in any case whether the land- 
lords are entitled to eject the alienee. 
The learned Senior Subordinate Judge 
held firstly that the case was not governed 
by the agricultural custom as is men- 
tioned in para. 236 of Battigan's Digest of 
Customary Law. Ho subsequently makes 
a remark that the judgments produced by 
the plaintiffs do not establish their case 
and then proceeded to discuss the ques- 
tion of forfeiture. .An application was 
made by the appellants for a certificate 
under S. 41, Punjab Conrts Act. It was 
refused on the ground that the Senior 
Subordinate Judge did not decide any 
question of custom but that be decided 
only the question of forfeiture by denial. 

A preliminary objection is taken that 
thie appeal is not competent without a 
certificate because, in spite of the refusal 
of the Senior Subordinate Judge to grant 
a certificate, he did decide the question of 
ouetom. An examination of the copies of 
judgments produced by the appellants 
shows that the judgments relate to the 
question of custom, and the Judge held 
that the fact that a landlord is entitled 
to succeed in the case of a sale did not 
necessarily mean that be aUo bad the 
same rights in the case of a mortgage. On 
the face of it, it was a decision on the 
question of custom, but it may be that 
the Senior Subordinate Judge has mis- 
underskood the whole ease espaoially in 
view of the defective frame of issue 2 
in order, therefore, to avoid the necessity 
of a remand, counsel agreed to argue the 
question of custom before me and I have 
heard them. So far as the material placed 
before the Senior Subordinate Judge is 
concerned it was not sufficient to esta- 
blish any custom, whereby in the case of 
a mortgage with possession the landlords 

mortgagee or to 
lorfeiUhe tenancy; but Mr. Aohhru Bam 
jolted 76 P B 1B97 (l), a jodgmont of 

1- Bug V. Asad Ali, (1897) 76 P R 1897. 


a Division Bench of the Chief Court of 
the Punjab, from the town of Jullundur, in 
which on a mortgage of his rights by a 
tenant, tbe mortgagee was ejected though 
it was held that it did not necessarily 
mean that the tenancy was forfeited, In 
tbe first instance this judgment does nob 
appear to have been cited before tbe 
Senior Subordinate Judge and secondly 
the judgment proceeds mainly on the 
analogy of the so-called general custom 
prevailing in the villages. In my opinion 
the existence or otherwise of a custom 
cannot be decided merely by analogy and 
it has now been held that there is no 
such thing as a general custom. The 
main ground therefore, on which the 
decision of 1897 was based does not bold 
good any longer. I have already stated 
that this judgment does not appear to 
have been cited before tbe learned Senior 
Subordinate Judge. 

In a recent judgment relating to a 
suburb of Jullundur City the custom pro- 
pounded by the appellants has been nega- 
tived. This judgment was cited before 
the Senior Subordinate Judge. It is re 
ported as 1934 Lah 289 (2). It is probable 
that this judgment is also of no material 
help because it does not relate to Jullun- 
dur town, but it was for tbe appellants 
to establish the custom affirmatively and. 
in my opinion, they have not succeeded 
m doing so. I therefore dismiss this ap. 
peal with costs. 

B.D./b.K. Appeal dismis sed. 

2 . M&homed Mahmud Khau v. Laia Mai 1334 

^ ® 209=36 P L R 496=15 

Jbftb 633. 
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Jai Lal and Dalip Singh, JJ. 

la^*' — Defendant— Appel- 

V. 

Bahmat Bi and of/iers— Plaintiffs 
and ot/iers— Defendants— Bespondents. 

1934. Decided 

on 19th May 1936, from order of Senior 
faub-Judge, Delhi. D/- 24th July 1934 

Suit for admini- 
carlli« of e.lata-Suit valid at 

? suit for accounts and administra- 
tion, the plaintiff fixes the value of tbe suit for 
the purposes of Court-fee and jurlsdlotion whinh 
.dmlltad b, .11 ,b. .. . Jrtata 
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figure, in an appeal from a decree in such a suit 
a plaintiff or an appellant is entitled to valna 
bis relief lor the purposes of Court-fee at such 
figure as he has fixed. [P SSI C 2] 

« (b) Civil P. C. (1908). O 20. R. 13— Suit 
for administration — Court after preliminary 
decree making order determining dispute 
but refusing to frame final decree— Such 
order amounts to final decree to that extent 
and is appealable — Contents of final decree 
in such suit are nowhere stated— Form in 
Civil Procedure Code can be varied and 
adopted. 

The Code of Civil Procedure nowhere lays 
down what are to be the contents of a final de- 
cree in an administration suit. The contents 
must depend upon the nature of dispute in each 
case. (P 883 0 1] 

Where after passing of a preliminary decree 
in an administration suit the Court passed an 
order which determined all the matters in dis- 
pute between the parties but refused to frame 
a final decree sboel. such order must be con- 
strued as a final decree to that extent, and is 
appealable: 35 AH 159; 1915 Cal 272; 1921 Oudh 
224; 1921 Cal ICO; 1930 Mad 528; 1919 Lah 53 
and 1932 Lah 214. Bef. C? 833 0 1. 2] 

The forms prescribed in the Code are merely 
to be used in framing decrees; they can be 
varied and adapted to the circumstances of each 
case. CP 882 C 2] 

Abdul Rahman and Bishen Narain — 
for Appellant. 

Kirpa Narain and Bhagwat Dial — for 
Respondents. 

Jai Lai, J. — The dispute in this case 
relates to the estate of Khan Sahib Haji 
Baksh Ilahi, C. I. E.. a big cigarette mer- 
chant of Calcutta, Delhi and other places 
whose original home was in Delhi, and 
who died at Delhi in October 1926. He 
had three wives: by the first he had two 
sons, Muhammad Rafi and Muhammad 
Taqi, and by the second he had one son. 
Abdur Rahim. The third wife is Mt. 
Sbahzadi Bi whom he married in 1901 
when be was of a comparatively advanced 
age. He left no issue by her. He had a 
brother named Haji Karam Ilahi who has 
left three sons, Muhammad Shafi, Khan 
Sahib Abdul Rahman and Ata-ur-Rah- 
man. It appears that after her marriage 
with Khan Sahib Haji Baksh Ilahi, Mt. 
Sbahzadi Bi became his favourite wife 
and be resided with her most of the time 
till his death. It also appears that he 
was known to be a very rich man and did 
flourishing business in cigarettes, bat the 
important question to be decided by us is 
whether in 1920 bis financial condition 
had or had not undergone a change. On 
behalf of Mt. Sbahzadi Bi it is contended 
that up to the end of 1921 at any rate he 
was in affluent circumstances as before. 


On behalf of Muhammad Rafi, on the 
other hand, it is urged that in 1920 he 
was heavily involved in debt and was al. 
most an insolvent. It is admitted that 
before 1919 Haji Baksh Ilahi was a man 
of wealth. The bearing of this question 
on the present litigation will appear pre- 
sently, but it may be stated at once that 
the evidence on the record tends to show 
that after a decree for fourteen lacs of 
rupees was passed against him in Septem. 
her 19I9 in favour of his partners Karam 
Ilahi and Ata-ur-Rahman the financial 
condition of Haji Baksh Ilahi became 
shaky and he bad to borrow money from 
various sources to satisfy the decree aud 
to meet his financial commitments. In 
1920 more than one lakh and fifty thou- 
sand rupees borrowed from Sukh Lai bad 
not been paid and it appears from the 
statement of Abdur Rahim that in 1920 
and after that Haji Baksh Ilahi was gene, 
rally indebted and short of funds and fur. 
ther that in 1920 be knew that his ciga. 


rette agency would not be renewed by 
the Imperial Tobacco Company. 

After his death two suits (or the admi- 
nistration of his estate by the Court were 
instituted. One was by his son Muham- 
mad Rafi, who claimed to be a creditor of 
bis estate for Rs. 1,74,099-0-5 and alleged 
that inter alia the immoveable properties 
described as Nos. 1 to 15 in a list attached 
to the plaint formed part of his estate and 
prayed that they should be administered 
as such. He also claimed as appears from 
the case developed at the trial that Mt. 
Sbahzadi Bi was in possession of or bad 
misappropriated jewellery and moveable 
property of the value of about one lac of 
rupees, which belonged to Haji Baksh 
Ilahi, and should be made to account for 
the same. The other suit was by Mt. 
Shazadi Bi whose claim was that 11 out 
of the 15 properties mentioned by Mu- 
hammad Rafi, that is to say, Nos. 5 to 15, 
were her own properties and nob those of 
Haji Baksh Ilahi and that Rs. 11.000 was 
payable to her out of the estate of the 
deceased as her dower. She denied that 
she had in her possession any 
or moveable property belonging to Ha 
Baksh Ilahi. The other heirs of Haji 
Baksh Ilahi were impleaded as 
in the suits and also the Punjab Nation^ 
Bank on the ground that it was a securea 

creditor of the deceased. 

Preliminary issues ^®^® 
ther the suit lay. whether the value lot 
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the purposes of court-foe and juriadtction 
was correct and whether the Panjab 
National Bank was a necessary party. 
These issues were framed in the adminis. 
tration suit filed by Muhammad Bafi. 
The other eaib was subsequently transfer, 
red to the same Court aod the two suits 
were consolidated and tried together. 

When the suits came up for hearing the 
parties agreed that a preliminary decree 
may be passed for the administration of 
the estate and that the details of the 
properties be determined before the final 
decree is passed. They also agreed that 
the proper yaluation of the suits was 
Bs. 130. The Punjab National Bank was 
allowed to remain a party to the suits 
but is not now interested in this litigation 
because it appears that its claim has 
since been satisfied. On 26th October 
1927 the Senior Subordinate Judge pass, 
•ed an order which concludes as follows: 

A prelimlnarj decree shall be passed in both 
the suits (Nos. 20 and 71) in the terms of form 
No. 17, Sch, 1, Civil P. 0. The shares of the 
parties io the estate will be as noted at the 
outset of this judgment. The patties shall ap- 
pear before me on 2nd November 1927 for some 
reliable mao to be selected as a Receiver. The 
costs of the eult shall .be apportioned in the 
nnal decree. 

The learned Judge noted that the heirs 
of Haji Bakbsh Ilahi were : 

His widow Mt. Shahzadi 

8/24th share. 

Bissons Haji Muhammad 
Rafig Mr. Abdur Bahim and 
Sheikh Mohammad Taqi ... 7/24fcb share 


to have terminated. After recording the 
evidence of the parties the learned Senior 
Sobordinate Judge passed an order which 
is printed at pp. 237 to 267 of Vol. 1 of 
the printed paper-book. This order is 
described by him as his judgment and by 
it the 19 issues which were framed by 
the learned Judge were disposed of by 
him. For the purposes of this appeal it 
is sufficient to say that be held that out of 
the 11 properties which were claimed by 
Mt. Shahzadi Bi, three were hers and the 
remaining eight belonged to the estate of 
Haji Bakbsh Ilahi. The claim of Muham- 
mad Rag that Mt. Shahzadi Bi had mis- 
appropriated jewellery and moveable pro- 
perty worth about one lac of rupees was 
found notestablisbed except that property 
worth about Bs. 5.000 found in her pos- 
session was held to belong to Haji Bakbsh 
Ilahi and her claim that Bs. 11,000 was 
due to her as her dower from the estate 
of her husband was disallowed. From 
this order an appeal has been preferred 
by Mt. Shahzadi Bi and oioss-objeobions 
have been filed on behalf of the legal re- 
presentatives of Haji Mohammad Bafi. 
who, it may be mentioned, has in tbe 
meantime died and is represented by his 
widows, SODS and danghters before us. 
The Taxing Officer of this Court raised a 
question as to the soffioienoy of the court- 
fee of Es. 130 paid on tbe cross-objections 
by Muhammad Rafis legal representa- 
tives, and on the matter being referred to 
ue, we decided by a separate order that 
the cross-objeotions were sufficiently 
stamped. 


WOO. 

No preliminary decree was, however, 
•prepared in pursuance of the above order, 
but the Court appointed Lala Kashmiri 
Lai, a retired Subordinate Judge, as the 
Receiver and directed him 

first to dotermina the aasats and UabillUes of 
-to work on what Unea he proposed 

It seems that Lala Kashmiri Lai re- 
corded the statements of the parties and 
rramed^ 20 issues which comprised tbe 
points m dispute between them, bub the 
oases were subsequently taken up by the 
Senior Subordinate Judge of Delhi per- 
eonally who framed 19 issues covering the 
several disputes between the parties and 
M-appomted Lala Kashmiri Lai as the 
Receiver of the disputed properties, be. 
flanse the previous appointment of this 

* T^fm S considered 

1086 L/lll & lia 


A preliminary objection was then 
raised before us on behalf of the legal re- 
presentatives of Muhammad Bafi that the 
memorandum of appeal by Mb. Shahzadi 
Bi was not properly stamped. It has 
been valued for the purposes of court-fee 
stamp at Es. 130. As I have already 
stated the value of the suit for the par 
poses of court.fee. and jurisdiction was 
admitted by all the parties to be Rs. 130 
in the trial Court, and as in a suit for ao. 
counts including an administration suit 
and m an appeal from a decree in snoh a 
suit a plaintiff or an appellant is entitled to 
value his relief for the purposes of court 
fee at such figure as he may fix. a matter 
which was conceded by all the parties 
before ue, we overruled this preliminarv 
objection. Another preliminary objeo- 
tion, however, was raised by the respon, 
dents that no appeal lay from the order 
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of 24th July 1934, the purport of which 
has already been described by me. It 
was contended that it was an interlocu- 
tory order, that it did not fall within the 
dehnition of a decree and that, therefore, 
it was neither a preliminary decree nor a 
final decree. 1 have already stated that 
by the order in question the Senior Sub. 
ordinate Judge disposed of all the 19 
issues framed by him and that these 
issues embraced all the disputes between 
the parties ; but it is contended that 
before a final decree can be passed in this 
case the properties must be disposed of 
and the debts payable out of the estate 
determined and, therefore, the order in 
question cannot be held to be a final 
decree and that it could not be a prelimi- 
nary decree as a preliminary decree had 
already been passed, and an enquiry bad 
been made in pursuance thereof which 
had resulted in the passing of the order 
under appeal. 

It was denied before us on behalf of 
the appellant that there are any other 
debts due from the estate which have to 
be ascertained, and it was urged that the 
whole dispute having been settled the 
Court should have passed a final decree 
as a result of its order under appeal. In- 
deed the appellant made an application to 
the trial Judge praying that afinal decree 
be framed but the learned Judge declined 
to do so by his order of 28th August 1934 
and directed the Receiver to take posses- 
sion of the properties which be declared 
to have belonged to the deceased, to col- 
lect their rents and to submit a scheme 
as to the manner in which the properties 
could be disposed of for the purpose of 
the administration of the estate. The 
question whether an appeal lies from the 
order of the Senior Subordinate Judge 
passed on 24th July 1934 is not free from 
difiiculty, but after giving my careful 
consideration to it I am of opinion that 
an appeal lies. In all probability it is 
not a preliminary decree because a pre- 
liminary decree must be deemed to have 
been passed and one had to be framed in 
pursuance of the order of 26tb October 
1927. Subsequently an enquiry was held as 
directed by and as a result of that order. 
It is true that no preliminary decree was 
actually drawn up, but the enquiry which 
led to the order under appeal was held 
with a view to pass a final decree, and in 
deciding this question it must be remem. 
bered that there were two administration 


suits: one was by a person who claimed 
to be a creditor and also a next of kin and 
the other was by a person who claimed 
to be a next of kin. All the matters in 
controversy between the two plaintiffs in 
the two suits have been disposed of by 
the order under appeal, and nothing more 
is to be done in order to wind up the 
estate in a suit between the two next of 
kin. 

The respondents’ contention is that an 
appeal would be competent only when a 
formal decree is drawn up according to 
the form proscribed in the schedule of 
the Civil Procedure Code, and he refers to 
form No. 20 in App. D, Sch. 1, Civil 
P. C. That form however seems to con- 
template division of cash proceeds of the 
estate of a deceased person who has died 
intestate. The contention of the counsel 
is that before a final decree in that form 
can be passed the whole property must 
be sold, the debts paid out of the sale 
proceeds and then the balance if any 
divided among the heirs of the deceased 
according to their respective shares, and 
after this has been done a final decree 
should be framed and then alone would 
the appellant be entitled to present an 
appeal in this Court. Now, in the first 
instance, the forms prescribed are merely 
to be used as a guide in framing decrees; 
they can be varied and adapted according 
to the circumstances in each case. More- 
over, if the only decree, which would be 
appealable in a case like this, is the final 
decree framed by the Court after the sale 
of the property, then it is obvious that 
irreparable loss would result to the ap- 
pellant, who, if subsequently found to be 
entitled to the property in dispute which 
would in the meantime have been sold as 
part of the estate of Haji Bakhsh Ilahi, 
might find it difficult to recover it and 
may have to be content with the sale 
proceeds thereof realised by the Receiver. 
The real difficulty has been createl by 
the manner in which the learned Sub- 
ordinate Judge has dealt with this case 
piece-meal. He should have made all the 
enquiry which was ueoessary for 
a comprehensive final decree and should 
then have passed an order which would 
have been the final adjudication of aU 
the disputes not only between the partiw 
but between the parties and tb^d perww 
e. g., creditors-an order which would 

have necessarily led to the . 

decree which admittedly would have been 
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appealable to this Coort. 0. 20, B« 13, 
Civil P. C., provides that: 

Where a suit is for ao account of any property 
and for its due administratioo under the decree 
of the Court, the Conrt shaU, before passing 
the final decree, pass a preliminary decree 
ordering such accounts and enquiries to be 
taken and made, and giving such other direc* 
tioD as it thinks fit. 


But no provision ia made as to when a 
final decree is to be passed and what 
should be the contenta of that decree. 
A provision is made for a final decree in 
other cases: as for instance in mortgage 
suits and in suits for possession and for 
rent or mesne profits. The Code therefore 
nowhere laysdown what are to be the con- 
tents of a final decree in an administra- 
tioD suit. I consider that this must 
depend upon the nature of the dispute in^ 
each case. I am of opinion that, as in 
the present case, the order in question 
lhas determined all the matters in contro- 
versy between the two disputing paitiea^ 
it must be construed as a final decree to 
that extent. It is however contended 
that there can be only one preliminary 
decree and one final decree, and that the 
law does not contemplate the existence of 
more than one preliminary decree or 
more than one final decree. Some cases 
were cited in support of this con- 
tention: as for instance 35 All 159 (l) 
W C W N 756 (2) and 65 I C 983 (3). 
The Calcutta case related to a suit for 
accounts, and it was held that there could 
be only one preliminary decree. The two 
other oases related to suits for partition. 
In 1924 Cal 160 (4) however it was held 
that there can be more than one decree, 
and the same view was expressed in 
1930 Mad 528 (5). In 66 P B 1919 (6) it 
waa held that where an order passed falls 
within the definition of a decree, an ap- 
peal has even if no decree sheet has been 
prepared. In 1982 Lab 2U (7) an appeal 

Hassain, (1918) 85 
All 169=18 I 0 701=11 A L J m 

Promotha Nath. 1915 Cal 
1^2—27 I 0 317=19 OWN 756=20 0 L J 

8. Das V. IndarPraaad, 1991 Oadh 

224=66 1 0 983=24 0 0 866. 

M»oohar Mokatii, 
?r AUgappa OhattT 

1'n *919 Lat 63= 

- *9*0 479=66 P R 1919. 

L St?; ”” 


was entertained where the trial Coart 
had refased to draw a final decree. In 
my opinion therefore in the present case 
the order appealed against amoants to a 
decree and is appealable in spite of the 
fact that the Senior Sabordinate Jadge 
has declined to frame a formal decree 
sheet. I overrule the preliminary objec- 
tion. (His Lordship after discussing the 
evidence in detail proceeded.) I would 
therefore dismiss the crosss-objeotions 
with costs both as barred by time and on 
the merits. I would accept the appeal of 
Mt. Shahzadt Bi and declare that the 
following properties , No. 14 House in 
Katra Hijrad. No. 11 House in Bodgaran, 
No. 16 Katra in Gali Mir Jumla, and 
No. 13 House and plot in Mahrauli, which 
have been held by the learned Senior 
Subordinate Judge to have belonged to 
Haji Bakbsh Ilabi at the time of his 
death, belong to Mt. Shahzadi Bi, and 
reverse the decree of the learned trial 
Judge to that extent. The appeal with 
regard to the four following properties. 
No. 10 Shops in Dehli (Rodgaran), No. 8 
Shops in Chauri Bazar, and No. 12 Shops 
in Rodgaran Ihata Hajan, No. 7 Kotbi, 
known as Dunlop property, is dismissed. 
Under the oiroumatanoes I would leave 
the parties to bear their own costs of the 
appeal. 

Dalip Singh, J. — I agree. 

B.D./R.K. Order accordingly, 

A, I. R. 1936 Lahore 883 

Coldstream, J. 

Ram Parkash Judgment-debtor~~ 
Petitioner. 


V . 

(Firm) Hukam Chand.Raj Kumar— 
pecree-holder and anofAer— Judgmantl 
dobtor— Opposite Parties. 

Civil Revn. No. 830 of 1935. Decided 
on 2l8t March 1936, from order of Senior 

1935 August 

C T®*** Small Cauia Court. Act (1887). 

Dl.triclJudgeuadot S. 24 

«i.tI nr-” S'* Court iavected with 

small Caute Court power, but .ucceeded bv 
Court Dot ve.ted with Small Cauie Court 
power, to another .imilar Court— Transfer 
Wll“c Ju^'^icljon to try lueh ease a. 

Beotlon 24 (4). Civil P. 0.. ptMuppoaea a 
rS?.!!* laveatod with powers of a 

SniaU Oauae Court and trying the Sae as we 
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of Small Caase Court, is transferred and Bac* 
ceeded by another who was not vested wilh 
powers of a Court of Small Causes, and he 
transfers the case to another Court under 
orders of the District Judge and that Court 
also is not a Court of Small Causes which though 
it had jurisdiction to deal wilh a case under 
the provisions of S. 35 could do so only on the 
regular side, such a Court cannot be invested 
with Small Cause Court powers by the mere 
transfer of the case to it, and any order passed 
by such a Court must be regarded as having 
been passed by it in the exercise of its regular 
jurisdiction and is appealable as such: 1931 
All 574 (F B), foil. [P 834 C 2; P 836 0 1] 

D. N. Aggarwal — lor Petitioner. 

Mohavimad Sharif — for Opposite 
Party (Decree-holder). 

Order. — On 20th July 1932 an ex 
parte decree for Bs. SO was passed in 
favour of the firm Hukam Cband-Bai 
Kumar agaiust the firm Gujar Mal-Ram 
Parkash by Mr. Ishwar Das, Subordinate 
Judge, Jullundur, iu exercise of bis powers 
as a Small Cause Court. 

Mr. Ishwar Das was vested with the 
powers of a Small Cause Court and passed 
the decree as one in a case triable by a 
Court of Small Causes. Bam Parkash 
applied to have the ex parte decree set 
aside and Mr. Ishwar Dass's successor, 
Pandit Indar Kishan, who also exercised 
the powers of a Small Cause Court, ac- 
cepted the application and set the decree 
aside. The same Judge then proceeded 
to deal with Ram Parkash’s objection 
that he was not liable as a partner of the 
judgment. debtor firm. His decision was 
that this question was one to be deter- 
mined by the executing Court on an 
application under 0. 21, B 50, Civil P. C. 
and with this decision he "closed” the 
proceedings. It is to be presumed that 
he intended that the decree against the 
firm should remain unaffected. 

The decree-holders proceeded to exe- 
cute the decree against Ram Parkash and 
Gujar Mai and in the course of the pro- 
ceedings put in an application under 
0. 21, R. 50 to be allowed to execute it 
personally against them but before this 
application was decided Pandit Indar 
Kishan was transferred. He was succee- 
ded by Mr. Natang. When the applica- 
tion came before Mr. Narang, be recorded 
an order that as be was not vested with 
the powers of a Court of Small Causes the 
record should be sent, in accordance with 
an order of the District Judge, to the 
Court of the Subordinate Judge, Sudder 
Sani, the presiding officer of which, a 
Subordinate Judge, also did not exercise 


Small Cause Court powers. The appli. 
cation was ultimately dealt with by 
Sheikh Mohammad Akbar who granted 
the decree-holder’s application passing an 
order that the decree could be executed 
against Ram Parkash. Bam Parkash ap. 
pealed to the Senior Subordinate Judge, 
who dismissed the appeal, bolding that 
the order appealed against must be 
deemed in view of the provisions of S. 24 
(4), Civil P.C., to be one passed by a 
Court of Small Causes and was not ap- 
pealable. Ram Parkash has come to this 
Court praying for a revision of this deci- 
sion. It is contended that S. 24 (4), 
Civil P. C., does not apply, as the Court 
from which the proceedings were trans- 
ferred under the orders of the District 
Judge to the Sudder Sani Court was not a 
Court of Small Causes, but a Court which 
(and this is admitted), though it bad 
jurisdiction to deal with a case under the 
provisions of S. 35, Provincial Small 
Cause Courts Act could do so only on the 
regular side, and could not be invested 
with Small Cause Court powers by the 


lere transfer of this case to it. 

It is also contended that in any case 
heikh Mohammad Akbar erred in pass- 
ig the order objected to because the 
uestion of Ram Parkash's liability was 
3S judicata, the setting aside of the ex 
arte decree against him having absolved 
im from all liability under it. In view 
t my decision on this petition it is un- 
eoessary to consider the second conten- 
ion. In my opinion there is force in the 
rst contention. S. 24, Civil P. 0., con. 
smplates the transfer of a case from one 
xisting Court to another. It is admit- 
9 d that at the time of the transfer there 
^as no Court of Small Causes in Jullun- 
ur and no Subordinate Judge vested 
uth the powers of a Small Cause Court 
'he Court presided over by 
iiaban was not a Court of Smal Causes 
stablished under the Provincial SmaU 
lause Courts Act and therefore when be 
ras transferred, there 
ullnndur any Court of Smal 
,hich the proceedings could 
,g. or to which they would «itomaUo^l y 
o under the provisions of S. 35, 

Lse Courts Act, a,lthoush no doub 

he Court ol Psudit 

,hilo he wes presiding ever it and ds^M, 

,ith Smsil Csusss wss “ Smsll Cswe 

inert for the ° L.®' Kishss 

Jivil P. c. When Pandit Indar Kisna 
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^as transferred the case came anto> 
matioally into the file of regular suits 
pending in the Court of the Subordinate 
Judge who succeeded him. That Court 
admittedly bad jurisdiction to try the 
case as a Subordinate Judge's Conrt, 
there being at that time no Court in 
Jullundar having jurisdiction to deal with 
it as a Small Cause Court. Thereafter 
its transfer could not be a transfer from a 
Court of Small Causes, sncb as is con* 
templated by S. 24 (4), Civil P. C. This 
view is consistent with the Pull Bench 
decision of the Allahabad Conit in 54 All 
171 (1), the correctness of which does not 
appear to have been questioned by this 
Conrt. It follows that the order passed 
by Sheikh Mohammad Akbar was not 
one which must be deemed to have been 
passed by a Court of Small Causes but 
must be regarded as having been passed 
in the exercise of bis regular jurisdiction 
as a Subordinate Judge. 

The learned Senior Subordinate Jndge 
therefore erred, in my opinion, in the 
exercise of bis jurisdiction when he re* 
fused to entertain the appeal. Accept, 
iug the petition I set aside the Senior 
Subordinate Judge's order and remand 
the case to him for disposal according to 
law. 

v.B./r.K. Petition accepted. 

1. Bhagwati Paode v. Badri Panda, 1931 All 
674=186 10 367=54 All 171=1931 ALJ 
953 {P B). 
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Jai Lal, J. 

Agar Chand — Decree- holder “ Appel, 
lant. 

V. 

Prithvi Singh and others — Respon- 
dents. 

Miso, Second Appeal No. 2325 of 1935, 
Decided on 24tb March 1936, from order 
of Dist. Judge, Hissar. D/* 2nd Novem- 
ber 1935. 

(a) Inaolvency— Date of admiaaion of iniol- 
vency petition it date on wbicb applicant 
wa< aaked to furnish seeuriljr. 

The insolveDoy law nowhere states as to 
wbloh Is the date of the admission of the in* 
aolveney petition. But there are certain see* 
tlons in the Provincial Iniolvenoy Act, that 
anotd gnidance in determining the date cl ad* 
mission. From a cocaideration of Ss. 16 Si 
and 61, Ptovlooial Issolvenoy Aot, the date on 
whloh an appUc^t is asked to furnish seonrity 


for bU regular attendance in Conrt can be 
regarded as a date of admission of the insol* 
vsDcy petition : 1925 Mad 248, Bel on. 

(P 836 0 2] 

(b) Provincial Insolvency Act (1920), S. 19 
— Date of bearing is to be fixed after date 
of admission and not necessarily on same 
date. 

Section 19 provides that the date is to be 
fixed after the petilion; it does not follow that 
it is necessary to be fixed at the same time or 
on the same date. [F 887 C 1] 

Chiranjiva Lal Aggarwal and Fakir 
Chand Mital — for Appellant. 

Shamair Chand — for Bespondents. 

Judgment. — Xu execution of a decree 
against Mamraj passed in favour of Agar 
Chand, bis assets were realized on the 
2nd May 1934. This is the case of both 
sides before me. Mamraj then made an 
application for bis adjudication as an in- 
solvent on l7th April 1934. This appli- 
cation was presented in the Coort of the 
District Judge. The Office of the Dis- 
trict Judge scrutinized the application 
and reported that no previous application 
bad been made. It also stated what the 
amounts of assets and debits respeotively 
were. This report was made on 17th 
April 1934. On 18th April 1934 the Dis- 
trict Judge passed an order that the case 
be sent to the Senior Subordinate Judge 
of Hissar for disposal in accordance with 
law. On 2l8t .April 1934 in the presence 
of counsel for the petitioner the Senior 
Subordinate Judge passed an order that 
after the application had been entered in 
the register the petitioner ehonld deposit 
Bs. 35 as expenses and give security for 
Bs. 700 by 12th May 1934. This order 
was complied with and on 12th May in 
the presence of the petitioner an order 
was passed by the Senior Subordinate 
Judge noting that the expenses had been 
paid and security had been given and 
directing that notice be issued to the 
creditors for 16tb June 1934. 

Now the question that has arisen in 
this case is whether the application for 
insolvency was admitted on or before 2nd 
May 1934 or after that date. The case 
has arisen on account of a dispute bet- 
ween Agar Chand and other creditors of 
the insolvent who claimed that by virtue 
of S. 51, Provincial Insolvency Aot, the 
amount realized must be distributed rabe- 
ably among all the scheduled creditors of 
Mamraj. Agar Chand on the other hand 
claimed that as the assets were realized 
before the admission of the insolvency 
petilioUt therefore the whole amount 
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sboald be paid over to him. The District 
Judge has held that the assets were real, 
ized after the admission of the applica- 
ion for insolvency and, therefore, ^verQ 
aisfcribntable aroons all the schednled 
creditors of the insolvent. He has held 
that the insolvency petition mnst be 
deemed to have been admitted on 18th 
or 21st April 1934. The appellant's case 
on the other hand is that it must be 
deemed to have been admitted on 12th 
May 1924. Now. S. 51 (l). Provincial 
Insolvency Act, provides that t 

^ here execution of a decree has issued 
against the property of a debtor, no person 
shall be entitled to the benefit of the execution 
against the receiver except in respect of assets 
realized in the course of the execution bv sale 

or otherwise before the date of the admission 
of the petition. 

The law nowhere says what is deemed 
to be the date of admission of the peti- 
tion, but there are some sections of the 
Provincial Insolvency Act which afford 
guidance in the matter. The sections be. 
fore S. 18 of the Act, relate to the pre- 
sentation of the petition, but S. 18 pro- 
vides that : 

The procedure Uid down in the Code of Civil 
Procedure. 1908. with respect to the admission 
of ptaints, shall so far as it is applicable, be 
followed in the case of insolvency petitions. 

The only provisions of the Civil Pro- 
cedure Code that have been relied upon 
by counsel on both sides are 0. 4, E. 2 
which provides that : 

The Court shall cause the particulars of 
every suit to be entered in a book to be kept for 
the purpose and called the recister of civil 
suits Such entries shall be numbered In every 
year according to the order in which the 
plaints are admitted. 

This is the first time that the word 
admitted” is used in the order. 0.7, 
B. 9 says that the plaintiff shall endorse 
on the plaint, or annex thereto, a list of 
the documents (if any) which he has pro- 
duced along with it; and, if the plaint is 
admitted, shall present as many copies 
on plain paper of the plaint as there are 
defendants, unless the Court by reason of 
the length of the plaint or the number of 
the defendants, or for any other snflSoient 
reason, permits him to present a like 
number of concise statements of the na- 
ture of the plaintiff’s claim. 0. 7, Rr. 10 
and 11 were also mentioned before me, 
but they only relate to the return of 
plaints and rejection of plaints under cer. 
tain circumstances. They do not deal 
with the question whether the return 
and the rejection should take place before 


or after the admission of the plaint 
Apparently it can be done both before or 
after the admission of the plaint. In any 
case in the present case no question of 
return or rejection of the petition has 
arisen. 


Another section which has to be con- 
sidered is S. 21, Provincial Insolvency 
Act. which provides that at the time of 
making an order admitting the petition 
or at any subsequent time before adjadi- 
cation the Court may order the debtor 
to give reasonable security for bis ap. 
pearance until final orders are passed. 
I have already stated that in the present 
case an order was passed by the Senior 
Subordinate Judge on 21st April 1934, 
directing that the petition be entered in 
the register and the petitioner should 
give security for bis appearance in the 
sum of Rs. 700 on or before 12th May 
1934. This in my opinion is an indica. 
tion of the intention of the Court to ad- 
mit the petition and in this yiew I am' 
supported by what was done by the 
Madras High Court in 1925 Mad 248 (l). 
In that case also the qnestion was when 
the petition for insolvency was admitted 
and the learned Judges were of opinion 
that as an order appointing an ad interim 
receiver can be passed at the time of ad. 
mitting the petition and as in the case 
before them an order appointing an ad 
interim receiver was made by the insol- 
vency Court the date of such an order 
might be taken as the date of the ad- 
mission of the petition. 

Section 18, Provincial Insolvency Acfc,^ 
in my opinion makes it qnite clear tbat| 
in the present case the date on which the] 
petition was entered in the register waa 
the date of its admission. As I have al.[ 
ready stated, S. 18, Provincial Insolvency 
Act, makes 0 4, R. 2, Civil P. C., appH- 
oabie to the insolvency petitions and the 
implication of R. 2 is that the plaint is 
to bo entered in the register only if it is 
admitted. Otherwise it cannot be num- 
bered. Therefore, in my opinion, it is 
quite clear from what has happened tlw 
the insolvency petition was admitted by 
the learned Senior Subordinate Judge on 
2l8t April 1934. but the learned counsel 
for the appellant contends that there 
may be oases in which after entering e 
petition in the register the Judge finds^t 


Elamanathan Chettiar v_ Sabramanjam 

Obettlar. 1928 Mad 248-85 I G 216 * 
M L J 759—48 Mad 656. , 
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oecessary to reject it for ^aot of compli- 
ance with some order or for any other 
reason apparent on the face of the appli- 
cation. That may be so, but that does 
not show that the petition was not ori- 
ginally admitted as S. 21 itself provides 
that an order for security is to be given 
at the time when the order for admission 
has been passed. If such an order is not 
complied with then the Coart can reject 
the petition or decline to proceed with it 
till it is complied with. Another argu- 
ment of the learned counsel was that 
under S. 19, Provincial Insolvency Act, 
a date for the hearing of the petition 
most be fised at the time of its admis- 
sion. In my opinion it does not neoes- 
sarily follow from the phraseology of the 
section, which says ; 

Where an insolvency petition is admitted, 
the Court shall make an order fixing a data for 
hearing the petition. 

The section merely provides that the 
date is to be Sxed after the admission, of 
the petition; it does not follow that it is 
necessary to be fixed at the same time or 
on the same date. In my opinion, the 
view of the learned District lodge is cor. 
zeot and I dismiss this appeal with costs. 

B.b./b.e. Appeal dismissed. 

A. I. R. 1936 Lahore 887 

Agha Haidar, J. 

Mt. Khadija Begum •— Plaintiff — 
Appellant. 

V. 

Nisar Ahmad — Defendant — Respon- 
dent. 

Second Appeal No. 65 of 1936, Decided 
on 25th March 1936, from Diat. Judge, 
Ambala, D/. 12th October 1935. 

(a) Practice — Procedure — Judge raising 
peittl against plaintiff neither pleaded nor 
proved — Procedure is unjustifiable. 

The Judge has no jurisdlotion whatever 
under the law to raise a point against a plain* 
lie which is never pleaded not proved, and 
which U a mere probability and not a fact as 
established by legal evidence. CP dS3 0 3] 

(b) Mahomedan Law— Dower— Dower deed 
etipulating condition ageinit relinquiebment 
of any portion tp safeguard wife's interests 
and to avoid underhand dealings— Condition 
ds valid and relinquishment without com- 
pliance with such condition is not binding. 

Where the dower deed contained a stipnla- 
iton, ^trodneed to safeguard the interests of 
due wife and to avoid nndethand dealings, ao- 
coiding to which the hnsband eonld not gat 
amount of dower relinquished without the 
written consent of the wife's relations: 


Held : that the condition was perfectly valid 
and the relinquishment without compliance 
with the condition was not binding upon the 
wife. [P 889 Cl] 

(e) Practice— Procedure— Court Is entitled 
to examine and cross-examine witnesses to 
get at truth. 

Altbongh a Jndge wonld not be acting strict- 
ly according to the rules of jndicial practice if 
he were to take the work of examining and 
etoss-examining witnesses in his own hand, yet 
certainly it is his duty and privilege to pat 
questions to witnesses in order get at the troth. 
This is the reason why the powers of the Court 
in this respect are ranch wider than those of 
the connsel. [P S90 0 1] 

Ghulam Jilani — for Appellaot. 

Tek Chand and Rattan Lai Gupta — for 
Respondent. 

Jadgment. — This appeal arises oat of 
a suit brought by the plaintiff for can- 
cellatioD of a deed of relincmishment 
dated 17th August 1932. The plaintiff 
is a young woman aged about 19. It ap- 
pears that the plaintiff was an orphan 
with no other near relations except her 
mother who bad been looking after her 
uotil she was married. On 11th January 
1932 -the plaintiff was married to the 
defendant and Rs. 1,600 was fixed as her 
prompt dower (mo'ajjal). A formal doou- 
menb was exeented by the defendant on 
11th January 1932 and registered on 19th 
Jannary 1932. It is marked as Ex. P-l. 
In this doonment there is a condition 
that, if the executant desired to have the 
fixed dower released, the release wonld 
be invalid in tbe absence of the consent 
and signabnies of the relations of the 
bride. The parties continned to live 
amicably for a short time but troubles 
arose and, in view of the condition already 
quoted from Ex. P-l, one Pandit Jagan 
Nath, Pleader, who does not appear to 
have been personally known to the plain- 
tiff, sent a notioe Ex. D.4 under a 
registered cover to Mt. Khair-ul.Niaa, 
the mother, and Mt. Fatima, the maternal 
annt of the plaintiff. This notice pur- 
ports^ to have been sent by the pleader, 
Pandit Jagan Nath, under the instruo- 
tions of the plaintiff. In this notioe it is 
stated that the plaintiff Mb. Khadija 
Begnm was entitled to relinquish her 
dower debt and that no one could have 
any objection to her exercising this right. 
Then the following interesting passage 
ooonxs in the notioe : 

As you have by (he exetoise of undue pies* 
snie obtained from tbe husband of my oliont 
an agreement in which yon have attempted to 
nnUlfy the valid rights of my client contrary 
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to^ law, therefore, you are ioformed that my 
client was not a party to that agreement, nor ts 
she bound by the terms thereof. 

The notice was sent under a registered 
cover and bears the writing “refused to 
take.” It is signed by some one whose 
signatures are illegible and is dated 9tb 
August 1932. Across the address the 
word ‘refused’ is written in red ink. On 
17th August 1932 the defendant obtained 
the deed of relinquishment (Ex, D.l) 
from the plaintiff in which she is alleged 
to have relinquished a sum of Es. 1,568 
out of Rs. 1,600, the amount of the 
prompt dower 6xed under Ex. P-1. This 
document also recites that the plaintiff 
had full right to relinquish her dower in 
favour of her husband and that the exe- 
cutant bad communicated her intention 
to release the dower to her mother Mt. 
Ehair.ul.Nisa and her aunt Mt. Fatima 
by means of a registered notice through 
Pandit Jagan Nath, Pleader, on 8th 
August 1932. This d ocument was regis- 
tered with startling promptitude on the 
date that it was executed. On the same 
day a document (Ex. D.2) was executed 
in which the plaintiff is alleged to have 
relinquished the sum of Rs. 1,568 with 
her free consent and pleasure out of her 
dower debt, in favour of the defendant 
and limited her claim to Rs. 32 only. 
This extraordinary document (Ex. D-2) 
is described in the context as an affi- 
davit. It does not appear to have been 
sworn before anybody and was also regis- 
tered on the same day. Tbe lady was 
not identified before tbe Sub-Registrar 
by any relation who knew her personally 
and who was in a position to identify her 
but by one Mr. Sri Ram, Advocate. On 
30tb September 1932 the defendant 
obtained a receipt of Rs. 32 also from 
tbe plaintiff in full satisfaction of tbe 
dower that had remained outstanding after 
the deed of relinquishment (Ex. D-l.}. 

The case for tbe plaintiff is that, after 
obtaining tbe documents mentioned above 
from ber, tbe defendant turned the plain- 
tiff out of bis house and that Ex. D-l 
was obtained by the defendant by assur- 
ing the plaintiff that he would transfer 
certain houses to her so that she might 
be able to maintain herself properly out 
of tbeir rent and that she bad never 
understood the contents of Ex. D-l nor 
had she any opportunity to consult any 
relation of hers, nor at the time of tbe 
registration was she accompanied by any 


such relation. She relied upon the con- 
dition embodied in Ex. P-l under which 
the defendant could not obtain a release 
of the dower debt in his favour without 
the consent and signatures of her rela- 
tions. In bis written statement, except, 
ing para. 1 of tbe plaint, the defendant 
denied the allegations contained in the- 
plaint and. while admitting Ex. P-l, had 
tbe impudence to say that be bad no 
knowledge of the conditions contained in 
it. Tbe trial Court decreed the plain- 
tiff’s suit, but tbe District Judge in an- 
extremely unsatisfactory judgment bas 
reversed tbe decision of tbe trial Court 
and dismissed tbe plaintiff's suit. The 
plaintiff baa come up to this Court in 
secoud appeal. 

Tbe judgment of the District Jndge is 
based upon conjectures; for instance, it is 
stated therein that tbe plaintiff knows a- 
little Urdu and bas signed tbe docnments 
Exs. D-l and D-2 and sbe could have 
read these documents before putting her 
signatures on them. Tbe point is not wbat 
a party could have done or could nob 
have done but what tbe party actually 
did in a particular case. Again, tbe Dist- 
rict Judge has noted that tbe plaintiff 
lived in ber husband's bouse for two or 
three months after execution of these 
documents according to her own state- 
ment in Court, and, as ber mother 
and annt lived in tbe Cantonment, sbe 
could very well have informed them that 
she bad executed some snob documents. 
This again is nob the right way to dis- 
credit the plaintiff. Then tbe learned 
Judge has remarked that; 

It Is very probable that ber busbsnd prevailed 
upon her to relinquish this heavy sum ol dower 
and sbe consented to it out of natural love and 
affection. 


This was not the case of anybody. In- 
jt, in answer to a question put by the 
lurt, the defendant in his evidence stated 
at he did not know why tbe plaintiff 
linquisbed her claim for dower. The 

dge had no justification whatever under 
e law to raise a point against tbe plain- 
f which was never pleaded and proved 
d which, according to him, was a mere 
obability and not a fact established by 
-al evidence. The District Jndge refers 
tbe condition in Ex. P-l. according to 
rich the defendant conld nob got 

lount of dower relinquished, without 

e written consent of plaintiff srela^ 
He has observed that, m order to 
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comply \7itb this conditioD, the defen. 
dant sent a registered notice (Bx. D.4) to 
the plaintiff's mother but it was retoroed 
to the defendant by the Post Office as 
"refused.” In the opinion of the District 
Jndge however this condition in thedower 
deed was not binding inasmuch asit dero- 
gated from the plaintiff's rights to give up 
her dower debt or any portion thereof. I 
do not agree with the District Judge in 
this observation. It is customary for par. 
ties while entering into a contract of mar- 
riage and executing a deed of dower to 
lay down conditions to which the parties 
may agree for regulating the future mari. 
tal relatione of the spouses. For instance, 
a stipulation may be made that the bus. 
band shall not contract a second marriage 
during the existence or continuance oftbe 
ffrst. Mabomedan law recognizes poly, 
gamy in a very restricted form, but noons 
has ever seriously challenged the legality 
of such condition on the ground that, as a 
Mabomedan was allowed to marry more 
than one wife, the condition was not valid 
and binding upon him. The condition em. 
bodied in Ex. P-l was perfectly valid in- 
asmuch as it was intended to safeguard 
the interests of the wife and, as the Dis- 
trict Judge himself points out, to avoid 
"underband dealings.” There is no evi. 
dence whatsoaver that the notice which 
was served by Pandit Jagan Nath upon 
the ladies was ever communicated to 
them or that they ever refused to have 
anything to do with the matter. The 
seiiueDce of events already narrated 
clearly shows that the defendant had 
taken every precaution which low cun- 
ning could suggest in order to deprive the 
plaintiff of all her remedies in respect of 
the release of her fixed dower debt, which 
the defendant had obtained from her 
somehow. Apparently the friends and 
relations of the plaintiff at the timeof her 
marriage bad some misgivings as to the 
honesty of the defendant who is a money 
lender by profession and had therefore 
provided safeguards so that the plaintiff' 
might not be left entirely at the msroyof 
her husband. 

I therefore hold that the condition was 
valid and that the relingaishment in the 
absence of the consent in writing of the 
mother and other relations of the plaintiff 
was nob binding upon her. In this conneo- 
tion I cannot help noticing the shady part 
played by Pandit Jagan Nath, pleader, in 
this case. According to the defendant, 


Pandit Jagan Nath had appeared in five- 
or seven cases for him as a pleader. He 
sent the notice Ex. D-4 to the mother' 
and maternal aunt of the plaintiff on Stb 
August 1932 purporting to act under the 
instructions of the plaintiff. This notice 
was undoubtedly meant to be a step pre- 
paratory to obtaining the deed of relin- 
Ouishment from the plaintiff (Ex. D-l).. 
The plaintiff appeared in the witness box 
and Pandit Jagan Nath, pleader, ap. 
peared for the defendant. He cross- exa- 
mined the plaintiff and succeeded in eli- 
citing from her the important statement 
that she bad not bad any notice served' 
through Pandit Jagan Nath. If Pandit 
Jagan Nath had even the remotest coo. 
ceptioQ of the roles of etiquette which 
prevailed in the legal profession, and be 
was really acting under instructions from 
the plaintiff when he served the notice 
(Ex. D.4} upon the plaintiff's mother and 
maternal aunt, be should not have accep. 
ted the case for the defendact. Again,, 
after the plaintiff had given answer 
to bis question that she never instructed 
him to serve any notice his clear duty as 
an advocate was to retire from the case 
and offer himself to the Court as a wit. 
ness in order that be might vindicate hia- 
character as a legal practitiouer and not 
allow suoh a damaging statement as the- 
plaintiff made under bis own cross-exa- 
mination to go unchallenged. This bow. 
ever be did not do and I record my tho- 
rough disapproval of the part which be 
has played in the whole affair, I have nob 
the slightest doubt inmy mind that Pandit 
Jagan Nath bad sent the notice on the in* 
structioDS of the defendant. The Subor. 
dinate Judge had put the point very 
mildly for Pandit Jagan Nath in the fol- 
lowing words : 

The Qotice, Bx. P. 4, appears to me to have 
been sent by Pandit Jagan Nath, pleader, who 
now Topiesents the defendant for the purpose of 
creating evidence in favour of his client, whom' 
ho has represented in several cases. I cannot 
believe that It was sent under the plaintiff’s 
instructions. 

Bub curiously enough the District 
Judge has added a rider in bis judgment 
by observing that the Sub. Judge’s oriti- 
oism of the conduct of Pandit Jagan Nath' 
and L. Sri Ram, advocates, and the Sub- 
Registrar is wholly unsupported by evi- 
dence or circumstances, and be would 
have done well to refrain from suoh oriti- 
oiem, I have already expressed my views- 
as regards Pandit Jagan Nath's conduob. 
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I asked repeatedly the learned counsel for 
the respondent in this Court as to what 
-criticism, damaging or otherwise, the Sab. 
Judge had made against L. SriRam.advo. 
cate, and the Sub. Registrar, but they have 
•not been able to point out to me any pas. 
sage in the judgment where this has been 
done. 

Again the District Judge has criticised 
•the Sub-Judge because in bis opinion he 
(the Sub-Judge) “had put questions to 
witnesses to fill up the lacunas in plain, 
tiff's case, ' when she was represented by 
counsel. I find that only two questions 
were put by the Subordinate Judge: one to 
'P. W. 3 and the other to no less a person 
than the defendant himself. The question 
put to the defendant was a very proper 
question and I may point out for the in. 
formation of the District Judge, that, al. 
though a Judge would not be acting 
, strictly according to the rules of judicial 
.practice, if he were to take the work of 
examining and cross-examining witnesses 
in his own hand, yet certainly it is his 
duty and privilege to put questions to wit. 
nesses in order to get at the truth. This is 
jthe reason why the powers of the Court 
^in this respect are much wider than those 
of the counsel. In my opinion, the judg. 
meat of the District Judge is wholly erro. 
neous. I therefore allow the appeal and, 
setting aside the decree of the lower ap. 
pellate Court, restore that of the trial 
•Court with costs throughout. 

v.B B /r.K. Appeal allowed. 
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Tek Chand, J. 

Bam Chand Manchanda — Plaintiff — 
/Petitioner. 

V. 

S. G. Lush — Defendant — Opposite 
Party. 

Civil Revn. No. 7 of 1936, Decided on 
15tb April 1936, from decree of Judge, 
Sm. C. 0., Lahore, D/. 9th December 
1935. 

Leaie— Validity— Term of lea»e— Tenancy, 
for period during which tenant i* to remain 
in atation, i* not bad for uncertainly — Term 
need not be for fixed period so long it is 
definite. 

A tenancy for the period during which a 
tenant remained in the station, where the 
rented premises are situate, is not bad for un- 
certainty. It is not necessary that the term 
should be for a fixed period, so long as It is 
definite. The term is definite, if it Is defined 
either by express limitation, or by reference to 


some event which will afterwards fix its exact 
length ; 7 Bom L B 772 and 1931 Bom 466 
ReL on. (p q 

Bam Chand Manchanda in person 
and Din Dayal Khanna—lot Petitioner. 

Ishwar Das Khanna and Mehr Chand 
Shukla for Ishivar Das Khanna-~(oi Op. 
posite Party. 

Order. — The plaintiff petitioner is the 
owner of a house in Lahore which he bad 
let to the defendant with effect from Ist 
Pebruary 1931. The defendant paid the 
rent up to 15th March 1935 and there is 
no dispute between the parties for the 
period prior to that date. He vacated 
the bouse on 15tb March 1935. In a suit 
previously brought a decree was passed 
in favour of the plaintiff for the rent for 
the latter half of March 1935. 


In May 1935 the plaintiff brought a 
suit for recovery of rent for April and 
May 1935, alleging that the tenancy was 
not for a period of three years as alleged 
by the defendant but for so long as the 
defendant remained in Lahore. He al. 
leged that the defendant, who is an em. 
ployee of the Burmab Shell Company, is 
still in Lahore, that he bad vacated the 
bouse on 15th March 1935 without any 
jnstificatioD, and that in accordance with 
the conditions of the tenancy he was 
bound to pay rent so long as be was not 
transferred from Lahore. The defendant 
pleaded that the tenancy was for a period 
of three years only, which bad expired on 
Slst January l93i, and that there was 
no modification of the duration of the 
lease from three years to the period for 
which he was in Lahore, as alleged by 
the plaintiff. He also pleaded that he 
had left the bouse at the suggestion of 
the plaintiff and, further, that the suit 
for rent was not competent in view of the 
fact that on the vacation of the house by 
the defendant the plaintiff had taken pos- 


sion of it. , , f J 

Che trial Judge found that the defend- 
i’s plea that he had vacated the bouse 
the suggestion, or with the consent, of 
( plaintiff was unproved. On the mwn 
nb. as to the duration of the tenancy, 
. learned Judge, without coming to a 
inite finding as to whether there was 
lodifioation of the original terms of the 
ancy extending its duration from three 

^rs to the period for 
, remained in Lahore, held 
dified lease, even if proved. 
alid, firstly, because it was nob for a 
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definite period end therefore 'was bad for 
uncertainty; and, secondly, that there was 
DO consideration for the alleged tnodifiea. 
tion. In this view of the case he dismis- 
sed the suit. 

The plainti0 has preferred a petition 
for revision in this Coart, and it has been 
contended on his behalf that the reasons 
given by the learned Jndge for the dis- 
missal of the suit are erroneous in law. 
Connsel for the defendant has frankly 
admitted that be could not support the 
judgment of the lower Court on the 
grounds on which it proceeded. It is be- 
yond dispute that a tenancy for the 
period, during which a tenant remained 
in the station where the rented premises 
are situate, is not bad for uncertainty. It 
is not necessary that the term should be 
for a fixed period so long as it is definite. 
It is settled law that the term is definite, 
if it is defined either by express limita- 
tion or by reference to some event which 
will afterwards fix its exact length. In 
this connexion reference may be made to 
Mulla’s Transfer of Property Act, p, 523, 
Gour’s Law of Transfer, Edn. 6, Vol. 3. 
para. 3462, 7 Bom L K 772 (l). and 133 
I 0 839 (2). 


The other ground taken by the learned 
Judge, that the alleged novation of con- 
tract^ was invalid for want of considera- 
tion, is equally untenable. If the facts as 
alleged by the plaintiff are proved, there 
can be no doubt that the alleged novation 
was for consideration. It is not neces- 
sary to labour these points further, as the 
learned counsel for the defendant frankly 
admitted that they could not be bus- 
tamed. The learned counsel, however, 
contended that the alleged novation of 
the contract extending the duration of 
the tenancy from three years to the 
period during which defendant remained 
in Lahore has not been proved on the re- 
cord. After hearing both oounsel it seems 
to me that there has not been a proper 
enquiry into this point, and the materials 
on the record are nob suflSoient to come 
to a definite finding thereon. The plain- 
tiff, though he went into the witness 
box, was nob qnestioned in detail as to 
the circomstances in which the alleged 
modification took place. He contented 
himself by referring to certain le tters and 

1. Mahomed v. Ezekiel. (1905) 7 Bom L B 772. 

2. Ramohandra Balvant v. Naraloha Ohlata- 
man, 1931 Bom 466 = 193 I 0 839 =3 83 
com L B 699.‘ 


statements made in another case. The 
defendant did not go into the witness box 
in the present case at all, and his state- 
ment in the previous case, a copy of 
which has been placed on this record by 
the plaintiff, was not put to him. More- 
over, the statements in the previous case 
are very brief and do not give all the 
necessary details from which it would be 
possible to come to a definite finding as to 
whether or not there was a completed 
contract extending the term of the te- 
nancy from three years to the period 
during which the defendant remained in 
Lahore. 

The other questions raised by the de- 
fendant also cannot be properly decided 
without further examination of both the 
parties as to the circumstances in which 
the defendant vacated the premises on 
15th March 1935 and the plaintiff took 
possession. The defendant's plea that be 
vacated the house at the suggestion of 
the plaintiff has been held to be unproved, 
and I agree with the lower Court in its 
finding ; but with what intention the 
plaintiff took possession of the house is a 
matter on which further enquiry is neces. 
sary. The lower Court appears to have 
missed the real points in the ease. I 
am, therefore, constrained to remit it for 
re.decisioD. I accordingly accept the 
petition, sat aside the judgment and 
decree of the Court below and remit the 
ease to it for disposal in accordance with 
law. Both the plaintiff and the defend- 
ant should be examined, and they should 
be allowed to lead further evidence if 
they desire to do so. Coort-fee on this 
petition will be refunded, other costs 
will be costs in the cause. 
r.u./r.k. Cose remanded. 


A. 1 , K. 19S6 Lahore 891 
Agha Haidar, J. 

Mohan Lal end of/iers— Plainbiffs- 
Appellants. 

V. 

Shib Charan Das and others — Detei 
dants — Eespondents. 

Second Appeal No. 889 of 1935, Daoi 
ded on 11th March 1936, from decree c 
r>ist. Judge. Delhi. D/. 14th March 193f 

- Wjumdielion— Waiver — Court bavin 
jurudichon overcubject matler—lrreBularit 
tn commencement of proceedingi— Obiectio 
not taken at proper •tage-Defect of juriidic 
tion la waived. 

V'®” ** JurladloMon over the subieo 
matter but non-oompUanee wUh the prooedui 
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prescribed as essential for the exercise of juris* 
diction, the defect might be waived. Defects of 
jurisdiction arising from irregularities in the 
commencement of the proceedings map be 
waived b; the failure to take objection at the 
proper stage of the proceedings: 1919 Lah 27 
and Pisani v. AliorncyGenercl oj Gibraller, 
(1874) 5 PC 515. Foil. [P 894 C 1] 

(b) Rateable Distribution— Order allowing 
claim to rateable distribution not challenged 
by way of appeal or any other proceeding — 
Order is final and cannot be attacked in sub* 
sequent suit. 

Where an order allowing a claim to rateable 
distribution is not challenged bp wap of appeal 
or anp other proceeding and it becomes final, 
the general doctrine of res judicata applies and 
it cannot be attacked iu a subsequent suit. 

(P 891 C 2] 

Jagan Nath Aggarwal, ^ehr Chand 
Mahajan and Tashpal Gandhi — for Ap- 
pellants. 

Badri Das inilnderDev — for Respon- 
dents 1 and 2. 

M. L. Selh\ — for Jagan Narain (Res- 
pondent). 

Judgment — On 13tb February 1928, 
Sbib Cbaran, defendant 1, and Har Cbaran 
defendant 2, obtained a decree against the 
plaintiffs and Sham Bondar, defendant 3, 
and MadanGopal defendant 4, in the Court 
of tbeSubordinate Judge. Sabaranpur. The 
decree was ex parte against defendant 3 
and 4. It may be mentioned here that 
the plaintiffs in the present suit, wbo 
were judgment. debtors in the decree ob. 
tained by Sbib Charan and Har Charan 
in the Court of the Subordinate Judge, 
Sabaranpur, appealed to the High Coart 
of Judicature at Allahabad and obtained 
an order for stay of execution against 
them. The execution was, however, to 
continue against Sham Sundar and Madan 
Gopal, defendants 3 and 4. Mohan Lal 
and others, plaintiffs in the present suit, 
on 22nd May 1928, obtained a money 
decree for a sum of Rs. 47,000 odd against 
defendants 3 and 4 in the Court of Lala 
Munsbi Ram, Subordinate Judge, Delhi. 
Another decree-holder Jagat Narain. de- 
fendant 5 also gob a decree against defen- 
dant 4 in the Court of Lala Munsbi Ram 
and applied for rateable distribution. Cn 
17tb February 1928 on the application of 
Sbib Charan and Har Charan, defend- 
ants 1 and 2. the Court of the Subordi- 
nate Judge at Sabaranpur issued a certi- 
6cate of the transfer of the decree for 
execution to the Court of the Senior Sub- 
ordinate Judge, Delhi. Cn ISth March 
1928 defendants 1 and 2 presented an ap- 
plication and the transfer certificate be- 


fore the Senior Subordinate Judge, Delhi. 

Cn 17th March 1928 the Senior SubordU 

nate Judge transferred the decree for exe. 
culion to Mr. Daswandha Singh, Subordi. 
nate Judge, 1st Class, Delhi. Cn 19th 
Cctober 1928 defendants 1 and 2 made 
an application to Mr. Daswandha Singh, 
asking for transfer of the decree to the 
Court of Lala Munsbi Ram for execution. 


The application remained pending in 
the Court of Mr. Daswandha Singh up to 
l9th November 1928 on which date Mr. 
Daswandha Singh, transferred the decree 
to the Court of Lala Munsbi Ram, Subor- 
dinate Judge, Delhi, for execution. Oa 
the same date, defendants 1 and 2 made 
an application to Lala Munsbi Ram. This 
application was of a composite obaraoter 
purporting to have been made under 0. 21, 
R. 11, and S. 73, Civil P. C., inasmuch as 
it contained a prayer for rateable diatri- 
bubioD. In the Court of Lala Munsbi Ram, 
the present plaintiffs, decree-bolders, 
and defendants 1 and 2, also decree- 
holders, appeared vis.a-vis and the plain- 
tiffs raised objections against the claim of 
defendants 1 and 2 to share in rateable 
distribution on the ground that there 
were no proper proceedings before Lala 
Munsbi Ram, for execution of the decree 
in favour of defendants 1 and 2. It was 
pleaded that the certificate trausferriog 
the execution of the decree to the Court 
of Lala Munsbi Ram by Mr. Daswandha 
Singh was irregular and therefore the 
Court of Lala Munsbi Ram could not en- 
tertain the application of defendants 1 


ind 2. In other words, their plea was 
/bat the transfer certificate obtained by 
iefendants 1 and 2 from the Court of the 
Subordinate Judge at Sabaranpur should 
save been to the District Judge of Delhi 
ind not to the Senior Subordinate Judge. 
Dn 8th July 1929 Lala Munsbi Ramdealb 
with this objection in a full and eihaus- 
Jive order. He realised that there was 
40 irregularity because the record was 
Qob transmitted to the District Judge, 
Delhi, but be was of opinion that tue 
rregularity was not so material as to de- 
prive him of jurisdiction of entertaining 
jhe proceedings in execution. In the end 
ae came to the conclusion tb^ defendants 
L and 2. Sbib Cbaran and Har Cbaran, 
were entitled to rateable distribution. 

rbis order. I may observe in 
never appealed against was allowM 
:o become final. On 20th July 
the plaintiffs instituted the prosen 
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euit for a declaration that defendants 1 
and 2 are not entitled to claim any rate- 
able distribution and for a perpetual in. 
junction restraining them from receiving 
a rateable share as ordered by Lala 
Munsbi Bam, Subordinate Judge, 1st 
Class. 

The plaintiffs alleged that the decree 
obtained by Sbib Cbaranand Har Cbarao 
against Madan Gopal, defendant 4, and 
Sham Sunder, defendant 3, via.s a coUosive 
and dctitious one. They further raised 
the plea that Mr. Daswandba Singh had 
DO juriediotioD to transfer the decree for 
execution to Lala Munsbi Bam since the 
decree bad been transferred to him by 
the Senior Subordinate Judge and he 
ongbt to have executed it himself instead 
of sending it on for execution to Lala 
Mnnsbi Bam. Defendant 5 admitted the 
plaintiffs' claim. It will be seen that the 
plaintiffs’ suit has hardly anything to do 
with the merits of the real controversy 
between the parties and is based on mere 
technicalities. Tbe contesting defen- 
dants 1 and 2 naturally meet tbe plain- 
tiffs’ technicalities by raising pleas, equally 
technical. They pleaded that tbe plain- 
tiffs in tbe Court of Lala Munehi Bam 
had waived the objeotioo of jurisdiotioD 
until the money bad been realised, that 
the suit was barred under S. 47, Civil 
P. C., and that the order of Lala Munsbi 
Bam, dated 8th July 1927, operated as 
res jadioata. The Subordinate Judge 
allowed tbe plaiutiffs at the time of hear, 
ing to raise the further plea that the 
transfer of the decree for tbe purpose of 
execution to tbe Court of the Senior Sub. 
ordinate Judge, Delhi, was erroneous and 
that the transfer should have been made 
to the District Judge who alone conld 
send it for execution to any competent 
Subordinate Judge. He further held that 
in any event the Subordinate Judge to 
whom the decree bad been sent for exeou. 
tion, could not transfer the decree to an. 
other Subordinate Judge. He also held 
that S. 47 was no bar to the present suit. 

On the question of tbe collusive nature 
of the decree obtained by defendants 1 
and 2 against defendants 3 and 4 the trial 
Court decided against the plaintiffs. He 
observed that the decree was transferred 
by the Saharanpur Court to the Delhi 
Court and after passing through the two 
Courts Bucoessively at Delhi it ultimately 
TOaohed the Court of Lala Muushi Bam. 
Ho came to the oonoluaion that all these 


proceedings were irregular and contrary 
to law and therefore Lala Munsbi Bam 
had DO jurisdiction to allow defendants 1 
and 2 rateable distribution. He accord, 
ingly decreed the plaintiffs' claim. De. 
fendants 1 and 2 went np in appeal to the 
District Judge who allowed the appeal 
and dismissed the plaintiffs’ claim. The 
plaintiffs have come to tbisCourt in second 
appeal. The appeal was argued by counsel 
for the parties at considerable length and 
numerous authorities were cited on both 
sides. The order passed by Lala Munsbi 
Bam on 8tb July 1929 cannot be treated 
as a nullity on tbe ground of want of 
jurisdiction. Undoubtedly he had juris- 
diction to execute the decree and tbe 
only ground on which bis order is attacked 
is that the application for execution on 
behalf of defendants 1 and 2 did not reach 
his Court through the proper channel. 

In tbe course of arguments in tbe 
Courts below as well as in this Court the 
plaiutiffs also relied upon the irregular!, 
ties io the action of the Subordinate Judge, 
Saharanpur, who instead of transferring 
the decree for execution to the District 
Judge, Delhi, sent it to tbe Senior Sob. 
ordinate Judge, and also the Senior 
Subordinate Judge’s (Delhi) action in 
sending it to Mr. Daswandba Singh. But 
the learned District Judge, in my opinion, 
was justified in confining the objeotion 
of the plaintiffs to the original allegation 
that Mr. Daswandba Singh had no power 
to send the decree to Lala Munsbi Bam. 
This would not however make any differ, 
enoe so far as the result of the present 
suit is concerned. After the application 
for execution had reached tbe Court of 
Lala Munshi Bam, there were no less than 
seven hearings and yet no objeotion was 
raised by the plaintiffs challenging the 
jurisdiction of Lala Munshi Bam to take 
any action on the application of defen. 
dants 1 and 2. It was only when the 
assets were realised that tbe objeotion 
was raised in the limited form, namely 
^that Mr. Daswandba Singh could not 
transfer the decree for execution to Lala 
Munshi Bam. No objeotion was raised 
to the transfer of the execution from the 
Court of the Subordinate Judge, Saharan- 
pur, to the Court of the Senior Subordi- 
nate Judge, Delhi, and from that Court to 
that of Mr. Daswandba Singh. If the 
objection had been raised without delay 
It would have been possible for defen* 
dants 1 and 2 to put matters right by 
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obtaining a proper transfer certificate 
from the Coart of the Subordinate Judge,' 
Saharanpur. This was not done and in 
my opinion it was not competent to the 
plaintiffs to challenge the order of Lala 
Munshi Ram merely because the strict 
procedure for the transfer of execution 
proceedings to his Court had not been 
followed. In this connexion I would refer 
to 1 Lah 158 (l). 


This was a revision before a learned 
Single Judge of this Court following a 
Privy Council judgment and two judg- 
ments of the Queen's Bench Division. In 
(l874) 6 P C 515 (2), their Lordships of 
the Privy Council held that where there 
is jurisdiction over the subject matter 
but non compliance with the procedure 
prescribed as essential for the exercise of 
jurisdiction, the defect might be waived. 
It was also pointed out that defects of 
jurisdiction arising from irregularities in 
the commencement of the proceeding may 
be waived by the failure to take objec- 
tion at tbe proper stage of the proceedings. 
I respectfully follow this proposition of 
law which bears tbe imprimatur of the 
highest authority. It fully covers the 
point raised by the appellants in this 
Court. Tbe result therefore is that tbe 
plaintiffs must be taken to have waived 
their objection to the jurisdiction of Lala 
Munshi Bam for a considerable time and 
waited till tbe assets had been realised 
and it was too late for the contesting- de- 
fendants 1 and 2 to retrieve tbe position 
by obtaining a proper certificate from the 
Saharanpur Court. I agree with the 
lower appellate Court in its finding on tbe 
question of waiver which is a finding of 
fact, though, as a matter of abundant 


caution, I have satisfied myself by refer- 
ring to the proceedings that the finding 
was correct. This being so, in my opi- 
nion Lala Munsbi Ram could entertain 
tbe applications of defendants 1 and 2 and 
his order dated 8th July 1929 was a 
good and valid order. This at once leads 
to the consideration of the question of 
res judicata. The order that he made on 
the application of defendants 1 and 2 
bolding that they are entitled to rateable 
distribution was not challenged in appeal. 
It is a full-bodied order dealing with the 
question of bi s jurisdiction and the rights 

1 Kisheu Lai v. Jai Lai, 1919 Lah 27=52 I 0 

352=1 Lah 163=95 P L B 1919. 

2 Pisani v. Attorney-Geoeta! of Gibraltar, 

(1874) 6 P 0 616=30 L T 729=22 W B 900. 


of defendants 1 and 2 to claim tbe rate, 
able distribution. 

This order, as already pointed out, was 
never challenged by way of appeal or anyl 
other proceeding. It had become fin^ 
and tbe general doctrine of res judicata 
therefore applies and it is not open to the 
plaintiffs to attack that order in the pre-: 
sent suit. This being my view, it is notj 
necessary to go into the question whether 
the present suit was barred by the pro-| 
visions of S. 47, Civil P. C. After a care.! 
ful consideration of the case I find myself' 
iu general agreement with the judgment of 
the lower appellate Court. I therefore 
affirm the same and dismiss tbe appeal 
with costs. 

V.B.B.^B.E. Appeal dismissed. 
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Agha Haidar, J. 

Bindra Ban — Plaintiff — Appellant. 

V. 


Jaidayal and others — Defendants -■ 
Respondents. 

Second Appeal No. 84 of 1936, Decided 
on 15th April 1936, from decree of Addl. 
Disk. Judge, Lyallpur, D/- 4th January 
1936. 

Civil P. C. (1908), O. 3, Rr. 1 and 2 and 
Punjab Courts Act, ( 19 18, as amended by Act 
4 of 1919), S. 46-A — Rules under, R. 26 
Rule cannot be construed to override provi- 
sions of O. 3, Rr. 1 and 2, Civil P. C. 

Rules framed uodec S. 46-.\, Punjab Courts 
Act, cannot in any way abrogate, modify or 
alter tbe rules contained in 0. 3, Rr. 1 and 2, 
Civil P. C. [P 895 01. 21 

^Yher 6 a plaint was prasenUd by a petiuon 
writer actiog under tbe special power*ol*attor* 
Doy conferr^ on him by his son : 

Held i tbongh tbe petition writer acting as a 
special agent might have made himself liable to 
penalty under R. 35 made under S. 
iab Courts Act, the presentation of the plaint 
^y him could not be Titiated by any rnles 
framed under S. 46- A, Ponjab Courts Act, and 
Lbecefore the presentation was q 3 ] 

Achhru Earn — for Appellanb. 

L K. Eaul—ior Kespondents. 


dement,— This appeal arises out of a 
(or possession by partition of certain 
ential property. The plaintiff gave 
icial power-of-attorney to bis father 
D Nath anthorizing him to act on his 
If in connexion with the suit which 
Ira Ban was contemplating o iMt * 
Jagan Nath, armed with tbtf 

sr-of attorney, presented 

mit in tbe Court of the SabordutfW 
-e at Jaranwab. A number of de- 
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feaces were raised but the oue with which 
we are coooernad was that the presenta- 
tion of the plaint by Jagan Nath, who 
was a petition writer, was not a proper 
preBODtatioD. This coDtentioo prevailed 
with the two Courts below who accord- 
ingly dismissed the plaintiff's suit. The 
plaintiff has come up to this Court in 
second appeal, and Mr. Acbbru Ram, the 
learned Counsel for the appellant, has 
put the point very clearly before the 
Court. The Courts below have purported 
to act under R. 26, Ch, 17.B, Vol. 1, 
High Court Rules and Orders. Ch. 17-B 
deals with : 

Buies made by the High Court under the 
powers conferred by S. 46-A, Punj-^b Courts Act, 
1918, as amended by Act 9 of 192*2. declaring 
what persons shall be permitted to practise as 
petition writers in the Courts and otdces in the 
Punjab, regulsting the conduct of persons as 
practising, and determioiog the authority by 
which breaches of rules shall be tried. 

Now R. 26 says that : 

A licensed petition writer shall not act as a 
recognised agent in any case in a civil Court or 
in a Revenue Court or Office, except iaa case in 
which he Is himself a party. 

At p. 15 of this Ch. 17.B. Vol. 1. there 
is a schedule of rules, the breach of vvbich 
renders the offender liable to fins under 
S. 46.A, Punjab Courts Act, 1918, as 
amended by Act 4 of 1919. Beferenoe is 
made under "B — Licensed Petition 
Writers" to K. 26. R. 35 prescribes the 
penalty which is to be exacted from the 
offending petition writer who is guilty of 
breach of R. 26 of these rules. These rules 
seem to have been framed under the pro- 
visions of S. 46-A for the purpose of re- 
gulating the appointment and the con- 
duct of petition writers as the heading at 
p. 5 clearly indicates. These rules cannot 
be construed to override the provisions of 
0. 3, Rr. 1 and 2, Civil P. 0. O. 3, R. 1. 
deals with appearances” in Court by re- 
cognized agents and 0. 3, R. 2 U) pro- 
vides that the recognized agents of par- 
ties by whom such appearances, applica. 
tions and acts (as described in R. l) may 
be made or done are persons holding 
power.of.attorney, authorizing them to 
make and do such appearances, applica- 
tions and acts on behalf of such parties. 
S. 46-A, Punjab Courts Aob, clearly lays 
down that ; 

The High Court may from time to time make 
rnlea oonaUtent with this Act aod any other 
enaotmont for the time being in force. 

It • cannot be argued that the rules 
flamed under S. 46.A could in any way 
abrogate, modify or alter the rolea con- 


tained in 0. 3, Rr. 1 and 2, Civil P. C.< 
Jagan Nath acting as a special agent mayi 
have made himself liable to penalty underi 
R. 35, Cb. 17-B, High Court Rules andj 
Orders, Vol. 1 : but in nay opinion the, 
presentation of the plaint by him cannot 
be vitiated by any rules which might! 
have been framed under S. 46-A, Punjab: 
Courts .Act. Under these circumstances,! 
I do not agree with the view of law takeD‘ 
by the Courts below. I therefore allow 
the appeal, set aside the order of the- 
Court below and remand the case to that 
Court under 0. 41, R. 23, Civil P. C., for 
disposal of the appeal according to law. 
The court- fee paid on the memorandum 
of appeal shall be refunded to the appel- 
lant. Under all the ciroumstances I think 
the parties shall bear their own costs of 
this appeal. Other costs shall follow the 
event. 

D.s./ft.K. Appeal allowed. 

A. I. R. 1935 Lahore 895 
Jai Lal, J. 

(Laid) Hirda Bam — Deoree-holder — 
Appellant. 

V. 

Mohammad Din— Objector — Respond 
dent. 

Execution Second 'Appeal No. 362 of 
1936, Decided on 15th July 1936, from 
Addl. Dist. Judge, Lahore, D/- 9th De- 
cember 1935. 

s^Civil P. C. (1908), S. 60. Cl. (c) — 
Non-aneeitral boute of ju<lgm«nt*debtor at- 
tached in hie Hfettme— Judgment-debtor not 
an egricuUuriit— HU heir inheriting tamo — 
He cannot claim exemption from attacbmont 
on ground that he i» an agriculturist. 

A decree for money was executed against the 
deceased debtor during his lifetime and hie 
noQ-ancestral house was atla:hod. The judg- 
ment-debtor was not an agriculturist. Subse- 
quently bis legal representative inherited U 
and occupied U as an agrloulturisl and claimed 
exemption from attachment: 

Held: that tho quostlon whethar tho house- 
is or IS not oxompt from sale under S. GO was 
not the profession of the legal representative 
but that of the deceased debtor against whom 
the decree was and against whom it was beinc 
executed. Therofoto, the house could not iw 

releasod on the finding that the heir occupied 
It es an agricuUncist. [p ggg q 2 ] 

Chand Mahajan — for Appellanli. 

Ghulam Mohy.ud.Din Khan— lot Res- 
pondent. 

Judgment.— This appeal is by the de 
oree.holder who obtained a decree fw 
money against one Allah Bakhah and ia. 
exeoution of that decree attached the 
house of the iudgment-debtor, who Bubae- 
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quently died and was succeeded by his 
SOD, tbe respondent before me. After 
the death of Allah Bakbsh objections 
were raised by his widow and hisdaughter 
claiming the house to be theirs; the res- 
pondent was also a party to that litiga- 
tion. Tbe objections having been dis. 
missed suits were instituted by them in 
which they were unsuccessful. Now, 
after tbe attachment had continued for 
about three years, tbe respondent has 
raised an objection that the bouse is not 
saleable in execution of the decree be- 
cause it was the ancestral property of 
Allah Bakhsh. He did not expressly raise 
tbe objection that the bouse was occu- 
pied by Allah Bakhsh or by himself as an 
agriculturist and therefore by virtue of 
S.' 60. Civil P. C., it could not be at- 
tached. A vague statement made in bis 
application was, however, considered to 
include this objection and both the Courts 
below have considered it on tbe merits. 

It is contended on behalf of tbe appel- 
lant that bis objection should not have 
been investigated by tbe Courts below. 
In my opinion there is no force in this 
. contention. The question was considered 
by both tbe Coarts below and apparently 
without any objection by tbe decree- 
holder. In any case on tbe facts being 
brought to the notice of tbe Court it was 
bound to consider tbe matter. Tbeexeout- 
ing Court held that the bouse was not 
ancestral and the objection of the res- 
pondent on that score was, therefore, 
dismissed. The Court, however, held that 
the objector was a cultivator and the 
bouse was required by him as such. The 
decree holder appealed to the District 
Judge before whom the determination of 
tbe question whether the house was or 
was not exempt from attachment and 
sale under 8. 60, Civil P. C., turned upon 
whether Allah Bakhsh was an agriouU 
turist within the meaning of S. 60 and 
secondly whether tbe respondent, bis 
son, was an agriculturist. The learned 
District Judge has held that Allah Bakhsh 
was not an agriculturist for he did not 
cultivate the land himself, he had no 
implements of husbandry, nor did he 
have any cattle and that he merely rented 
-out tbe land to tenants. He, however, 
further held that the respondent was an 
agricnltnrist and, therefore, he has re- 
leased the house on that ground alone. 
In my opinion, in view of the peculiar 
-oiroumstances of this case, the learned 


District Judge was nob competent to re. 
lease tbe house on a finding that the res- 
pondent is an agriculturist. Tbe decree 
was against Allah Bakhsh and was exe. 
cuted against him during his lifetime 
and the bouse now attached in his life, 
time. In his lifetime, therefore, an ob. 
jection was not open to the judgment, 
debtor that tbe house could not be sold 
as it was exempt from sale under S. 60 
Civil P. C. It having been found that 
tbe house was not ancestral the respon- 
dent took it by inheritance from Allah 
Bakbsh and not by reversion. That be- 
ing so be took it subject to the right of 
the creditors of Allah Bakhsh to realize 
their debts out of his estate, that is to 
say, tbe house. Therefore, tbe matter 
that should be taken into consideration 
in deciding the question whether the 
bouse is or is not exempt from sale undei 
S. 60, Civil P. C., is not the profession ol 
the legal representative Allah Bakhsb 
but that of Allah Bakbsh himself against 
whom tbe decree was and against whom 
it was being executed. 

The contention of the learned counsel 
for the respondent that tbe learned Judge 
below was not competent to decide whe- 
ther Allah Bakbsh himself was or was 


not an agriculturist is devoid of force. 
Tbe question was raised by an objection 
by the respondent himself, and all tbe 
subsidiary matters whioh had to be de- 
cided in order to dispose of that objec- 
tion were before the Court. It does not 
appear that any objection was taken be- 
fore the learned District Judge that he 
was not competent to decide whether 
Allah Bakhsh was or was not an agtiool- 
bnrist. Tbe respondent could not sue- 
ceed except on bringing his case within 
the four corners of tbe exemption and, 
therefore, it was necessary to determine 
whether Allah Bakhsh was an agrioul- 
burist. This appeal most, in my opinion, 
be accepted and the house held to be 
saleable in execution of the decree, i ac- 
cept the appeal, set aside the order of the 
Courts below and send the case bac o 
the executing Court with direction o 
proceed with tbe sale of the 
execution of the appellant s 
respondent shall pay the costs of the ap- 
pellant throughout. The parties have 
been directed to appear before the exe 
Coart on 17th 
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Addison and Abdul Rashid, JJ, 

Nawal Kishore^Kharaiti Lai — Pefci- 
tioaers. 

V. 

Commis$ioner of Jncom^-iaZ”Oppo3ifce 
Party. 

Civil Ref. No. 19 of 1935, Decided on 
16tib March 1936, from Commissioner of 
Income. tai, Penjab, N. W. F. and Delhi 
Provinces, Lahore, D/* 27th March 1935. 

(a) Income'tex Act (1922), S. 34— Order of 
assessment by Ineomc'tax Officer relying 
upon accounts of assessee firm — Commit- 
stoher is not entitled to enhance income 
without issue of notice within one year — 
Difference between two estimates is income 
which has escaped assessment. 

The Income-tax Officer relying upon the ae* 
counts submitted by tbeassessee firm passed an 
order of assessmont, but the OommissioDet of 
Income-tax estimating the income for himself 
eobanced it without issuiog ootico within the 
period of one year: 

Held: that the difference lo the estimates of 
income of the Income-tax Officer and Commis* 
eioner was iocomo that had escaped assessmeot 
within the meaoiog of S. 34 and the Commis* 
sloner was not entitled to eobaoce the income 
without notice to the assessoe within the time 
mentioned in 8. 34: L9S5 Lah 742 on; 

and 1934 P C SO, Expl. 1? 899 0 2] 

(b) Income-tax Act (1922), Ss. 32, 33 and 
34— Order of assessment— Appeal by asses- 
^^^^Commtssioner disposing of appeal under 
S. 32 can enhance assessment but only 
subject to limitation of S. 34. 

Where the assessed files an appeal from the 
order of assessment by the Income-tair Officer 
the Oommissloner can take action under S. 33 
and proceed to enhance the assessment after 
baving disposed of the assessee's appeal under 
S. 32 but the exercise of the powers of review 
under 3. 33 would, however, be subject to the 
limitation provided in S. 34: 1927 Lah 421, 
Bel. on. [P 901 013 

(c) Incoin«-Ux Act (1922), S,. 32 (3), 33— 
Appeal under S. 32— Commissioner can pass 
orders only with respect to subject matter of 
appeal-~He cannot sue motu enhance assess- 
ment which he has power lo do under S. 33. 

The Commissioner when dealing with the 
appeal under S. 32 can pass orders only with 
respect to the subject matter of the appeal, and 
oannot, auo motu, proceed to enhance an assess- 
ment which ho has the power to do under 8. 33 
of the Act. If the OommfseloDer calls (or the 
record of a case after disposing of the appeal 
preferred to him against the order of an Assis- 
tant Commissioner he would be exercising 
powers of review in respect of proceedings which 
have boon taken by an authority subordinate to 
him and not in respect of proceedings taken by 
himself as a Court of appeal. tP 901 C 1] 

Mehr Ohand Mahajan and Bhagwat 
Dayal — for Petibionera. 

iV. Aggartval and S. U. Sikri—tor 
Opposite Party. 
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Abdul Rashid, J. — Under S. 66 (2), 
Income-tax Aot, tbe Commissioner of 
Income-tax, Punjab, has referred the 
following questions of law, arising oat of 
the assessment for the year 1932.33 on 
Messrs. Nawal Kishore-Kbaraiti Lai to 
tbisGoart: (l) Was there any material 
upon which the Commissioner could de- 
termine as fact that the assessee's Agra 
Jewellery accounts were not true aud 
complete, that his Delhi Jewellery ao- 
oounts were not a complete account of 
the relevant sales, and that the Income- 
tax Officer's estimate of tbe prohts of the 
said Delhi Jewellery business was below 
the actual profits ? (2) Was the Com. 
missioner’s determination in respect of 
1932.33 assessment barred by time at 
the date of order, 8th October 1934, by 
tbe provisions of S. 34 ? By its order 
dated 11th June 1935, this Court directed 
the Commissioner of Income-tax, Punjab, 
to state tbe case on tbe following farther 
question of law: (3) Whether the Com- 
missioner could take action under S. 33 
and proceed to enhance the assessment, 
after having disposed of tbe assessee’s 
appeal under S. 32, Income-tax Act. 

Tbe assessee is known as the leading 
wholesale jeweller in Delhi running a 
business that has been in existence for 
over a hundred years. For tbe year 
1932-33 the assessee was assessed on a 
total income of Rs. 18,494 under S 23 (3) 
of the Act. The assessment order was 
passed by tbe Income-tax Officer on 22Dd 
July 1933. Id his return tbe assessee 
bad shown bis gross income from the 
sales of jewellery at Rs. 26,533. He bad 
also shown an income of Rs. 4,724 from 
the sales of precious stones. The Income- 
tax Officer accepted these figures so far 
as the sales of jewellery and precious 
stones were concerned. He was, how- 
ever, of the opinion that the flat rates of 
10 per cent and 5 per cent profits res- 
pectively applied by the assesses were too 
low, and as there was no proof in support 
of these rates, he applied the rates of 
20 per cent and 15 per cent profits res- 
pectively regarding jewellery sales and 
sales of precious stones The Income- 
tax Officer thus accepted the correctness 
of the assessee's accounts so far as sales 
were concerned but enhanced the rates 
of profit applicable to the sales. Against 
this assessment the assessee preferred an 
appeal to the Assistant Commissioner of 
Income-tax. The Assistant Commissioner 



898 Lahore Nawal Kishore v. I. T. Commr., Lahore (Abdul Basbid, J.) I 93 g 


served on the assessee a notice under 
S. 31 oi tbe Act to show cause why cer- 
tain items of expenditure which had been 
allowed by the Income-tax Officer should 
not be disallowed, and tbe income en- 
hanced by this amount. By means of 
his order dated Slst October 1933, the 
Assistant Commissioner of Income-tax 
dismissed the assessee’s appeal, and then 
enhanced the assessment by a sum of 
Es. 4,512. Tbe Income-tax Officer had 
allowed tbe assessee Bs. 1,099 on account 
of motor car expenses relating to the 
Agra branch and Bs. 1,588 as motorcar 
expenses relating to the Delhi shop. 
Both these items were disallowed by the 
Assistant Commissioner of Income-tax. 
Es. 1,825 bad been allowed by the 
Income-tax Officer as expenses of litiga- 
tion with respect to certain suits. This 
sum was also disallowed by the Assistant 
Commissioner. Tbe enhancement thus 
consisted of the disallowance of certain 
expense items which bad been allowed 
by tbe Income-tax Officer- 

Against the order enhancing the assess- 
ment, tbe assessee preferred an appeal to 
tbe Commissioner of Income-tax under 
5, 32 of tbe .\ct. Tbe Commissioner 
partially accepted this appeal in so far as 
to allow Es. 200 as motor cur expenses 
for the Agra branch and Es. 600 for the 
Delhi shop. In other respects this ap- 
peal was dismissed by the Commissioner 
by bis order, dated 3rd September 1934. 
It appears that on the same date tbe 
Commissioner of Income-tax issued a 
notice to the assessee under S. 33 of tbe 
Act to show cause against enhancement 
so far as bis income from sales of jewellery 
was concerned. On 8th October 1934, 
the Commissioner of Income tax passed 
an order, in exercise of his powers of 
review under S. 33, and enhanced the 
income from sales of jewellery to Bupees 
50,000 from Es. 26,553. This reference 
is mainly concerned with the questions 
of law arising out of the enhancement 
alluded to above. As mentioned above 
tbe boohs of the assessee show Es. 26,553 
as income from sales of jewellery. The 
Income-tax Officer had accepted this 
figure as correctly representing sales of 
jewellery” by his order dated ‘22nd July 
1933, The Commissioner of Income-tax. 
by his order, dated 8tb October 1934, 
raised this figure to Es. 50,000. 

The first question for determination is 
whether tbe sum of Be. 23,447 (being the 


difference between Es. 50,000 and Rupees 
26,553) can be regarded as income which 
bad escaped assessment" within the 
purview of S. 34 of tbe Act. The Com. 
missioner was of the opinion that the 
sales were greatly understated at both 
the Agra and the Delhi shops and that 
the sales total was not, therefore, com. 
plote and true in fact. Tbe meaning of 
the Commissioner appears to be (bat a 
number of sales were nob entered in the 
account books of tbe assessee and thus 
tbe sum of Bs. 26,553 did not represent 
tbe total amount realized by tbe assessee. 
It was contended by the learned counsel 
for tbe assessee that in tbe circumstances 
alluded to above, the sum of Bs. 23,447 
must be regarded as income which had 
"escaped assessment” during tbe year 
1932-33 and that as no notice was served 
on the assessee within one year of the’ 
end of tbe assessment year the Commis- 
sioner could not proceed to re-assess snob 
income in view of the provisions of S. 34 
of the Act. Reference may be made in 
this connexion to a Full Bench ruling of 
this Court reported in 16 Lab 937 (l). 
The facts of that case were as follows: 
Tbe assessee M M. L. bad to be assessed- 
both as an individual and as a karta of a 
joint Hindu family. He made a return 
in bis personal capacity in which be 
included an item of Bs. 79,543 as perso- 
nal income. He also made a leturn 
on behalf of tbe joint Hindu family 
and the Income-tax Officer who was- 
dealing with that income made an as- 
sesement thereon, including tbe item 
of Bs. 79,543. Thereupon the Income- 
tax Officer, who was dealing with the 
assessment of M. M. L. as an individual 
assessed him on tbe return furnished 
by him, but excluding the item of 
Bs. 79,543 on the ground that it had 
been assessed as income of the joint family 


Dy the Tax Officer dealing with that case. 
Jn appeal in the joint family case tbe 
Assistant Commissioner accepted the 
ippoal and excluded the item of Bs. 79,543 
rom the income of the joint family, 
lolding that it was the personal 
)f tbe assessee. The Income-tax Officer 
lealing with the personal case then 
iction under S. 34 of the Act and decided- 
,bat tbe item of Es. 79.543 had escaped 
issessment” and, accepting the return^* 


1. Madaa Mohan Lai v. Oommbsion^ of 
come-tai, Punjab, Uh 742-158 
718=16 Lab 987=38 P L B 63 (F B>. 
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the adses96ei a39esse(i him on this Item. 
The assesses objected that S. 3-1 had no 
applicatioa, that the income bad not 
escaped assessment an(3 that the fresh 
assessment was without jurisdictioo. 

It was held hy Addison, Ag. C. J. that 
the sum of Rs. 79,543 did '^escape assess- 
ment" in the hands of the assesses at 
first, if these words are given their ordi- 
nary meanin.:;, and that there was no 
re'iSoD to give the words "escaped assess. 
meDb ' some restricted meaning. Din 
Mohammad, J. was of the opinion that 
S. 34 is not confined to cases where the 
income in question is not disclosed in the 
return, that if an item of income Is in* 
eluded in the return submitted by an 
assesses during the tax year, hut is left 
unassessed by the Income-tax Officer or if 
assessed in the first instance, the assess, 
meat is cancelled by an appellate or revi. 
sional authority, such income ‘^escapes 
assessment" within the meaning of S. 34. 
Dalip Singh, J. dissented from the opinion 
of the other learned Judges and held that 
the word "escape" was not to be read in 
the widest sense that that word was 
capable of bearing and that the word 
escaped " was eciuivalent to "eluded 
notice" in the course of assessment and 
did not mean 'had avoided being aseessed.' 
In coming to this oonclusioa the learned 
Judge relied on a Privy Oounoil ruling 
reported as 61 Cal 285 (2). I respectfully 
agree with the opinion of the majority so 
far as the meaning of the words "escaped 
assessment" is oonoerned. 

It appears to me however that in the 
present case the sum of Rs. 23.447 must 
be held to be income which bad "escaped 
aesessmeat ’ ©7en if the words “esoaped 
assesamenb” are used in the restricted 
sense as being equivalent to "eluded 
notice. The books of the firm showed 
income from the sales of jewellery as 
Rs. 26,S53 while the Commissioner oom> 
puted the income from that source as 
being Rs. 60,000. The difference between 
the two incomes did not find any place 
either in the return or in the books of 
the company. In the very nature of 
things therefore this income was bound 
to elude notice” and did "elude notice,” 
The commissioner has stated that the 
enhancement made by him did not 
amount to the assessing of something that 

S. ^iendta Nath Mnkerjl y. OommUslonar of 

iDoomB-lax, 1934 P 0 80=147 I 0 663 = 61 

I A 10=61 Oal 286 (P 0). 


bad "escaped assessment.” According to 
him he bad merely ' enbanoed the exist- 
ing determinations of the selfsame sub- 
ject," and had discovered no new source 
or new income that had escaped," that 
the same profits from the same sources 
stood, but the determination of tbeir 
quanta was revised wholly upon existing 
record.” I am unable to appreciate the 
force of these observations of the Com- 
missioner. The order passed by the 
Commissioner under S. 33 of the Act 
shows that he estimated the iucome from 
the sales of jewellery to be Rs. 60,000 
instead of Rs 26,553, as according to him 
the sales were greatly understated and 
the sales total was not therefore complete. 
Tne enhancement to Rs. 50,000 clearly 
implies that sales to the extent of Rupees 
23,447 were estimated to have taken 
place hut were not included in the books 
of the assesses. The sales which bad 
been omitted from the account books of 
the assessee bad obviously “escaped assess, 
ment” when the Income-tax Officer passed 
the order of assessment. These sales 
therefore clearly fall within the meaning 
of the words "income that had escaped 
assessment" according to the decision of 
the Full Bench in 16 Lah 937 (l). 


The learned counsel for the Commis. 
siooer however contended that the word 

assessment” was not synonymous with 
the "order of assessment,” that assess, 
ment was a continuous process and in- 
eluded proceedings before the Income-tax 
Officer, the Assistant Commissioner, the 
Commissioner and even the High Court 
in cases where a reference was made to 
that Court, and that in this view of the 
matter the assessment for 1932.33 bad 
not been concluded when the Commis. 
eioner enhanced the income derived from 
sales of jewellery from Rs. 96,553 to 
Rs. 50,000. It was urged that as the 
assessment had not been completed no 
income had yet "esoaped assessment,” 
and that the provisions of S. 34 of tho 
Act ware therefore inapplicable in the 
present case. Reliance was placed in this 
connexion on a Privy Council ruling re- 
ported in 61 Oal 285 (2). where it was 
held that : 

So long as ptooosdlnga tor tho assessment o! an 
assessee'a income for a Snanoial year an pend* 
tng. no final aaseesment having been made upon 
Win. hlB Income has not “esoaped assessment" 
within the meaning o! 8. 34, Inoome-tar Aol 
1922,80 as to make servioe o! a notloe within 
one year ot the end of the year, as therein 
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required, a condition to assessment. Where a 
case does not fall svithin S. 34. an assessment 
can be made at any time under S. 33, sub-s. (1) 
pursuant to a notice under S. 22, sub-e. (2) 
calling for a return. 

The observations of their Lordships of 
the Privy Council must however be read 
subject to the facts of the case which was 
under consideration by their Lordships 
at the time of making the observations 
quoted above. It is therefore necessary 
to make a detailed reference to the facts 
of that case which were as follows : To. 
wards the end of year 1926-27, the 
partners of the registered firm of Martin 
& Co., which also carried on business in 
Calcutta, purchased the business and 
assets of Burn & Co. The purchase was 
effected not by or on behalf of the firm of 
Martin & Co . but by the partners of 
that firm as individuals who contributed 
funds for the purpose proportionally to 
their shares in Martin & Co., and became 
partners in i^>urn k Co , with the same 
shares therein as they held in Martin fc 
Co. In the year 1927 28 Martin & Co., 
was a registered firm, while Burn k 
Co. was unregistered. On 7th April 
1927, the Income-tax Officer of Dis- 
trict I issued a notice to Burn k Co., 
under S. 22 (2) calling for a return of 
their total income for the year to 3 Ist 
March 1927, with a view to assessing 
them for the year 1927-28. A similar 
notice was issued to Martin k Co., on 8th 
April 1927, by the Income-tax Officer of 
District II. When they issued these 
separate notices, the Income-tax OQicers 
were unaware that the business of Burn 
k Co., had been bought by the partners 
of Martin k Co. On 24tb September 1927, 
Martin k Co. made a return of their 
total income in compliance with the 
notice issued to them in April, and on 
I3th January 1928 Burn k Co. made 
their return. Meantime, the purchase of 
the business of Burn k Co., by the part- 
ners of Martin k Co., having come to the 
knowledge of the income-tax authorities, 
Burn & Co.'s file was transferred to the 
Officer dealing with District II, and on 
25th February 1928, be made an assess, 
ment on Martin k Co , in respect of the 
combined incomes returned by Martin & 
Co. and Burn & Co , on the footing that 
the business of Burn k Co., had become 
a branch of the business of Martin 
& Co. Martin & Co. appealed against 
tliis assessment and ultimately the in- 
come of Burn k Co., was excluded from 


the return of Martin k Co. Thereafter 
on 8tb November 1930. an aesessment 
was made on Born k Co. on their in- 
come as returned by them on 13th 
January 1928. It was in these circum. 
stances that their Lordships held that 
the income of Burn k Co. bad not "escaped 
assessment," as no final assessment had 
ever been made on Burn k Co. The 
learned counsel for the Commissioner re. 
lied on the following observation in the 
judgment of their Lordships of the Privy 
Council : 

That the word “assessment” is not confined 
in the statute to the definite act of makiog an 
order of assessment appears from 8. 6S which 
refers to 'the course of any assessment'. 

It must however be remembered that 
this observation was made by their Lord, 
ships to repel the contention raised on 
behalf of the appellant to the effect that 
assessment is a definite act and that if an 
assessment is not made on income within 
the tax year, then that income has 
"escaped assessment" within that year 
and can be subsequently assessed only 
under S. 34 within its time limitation. In 
that case no order of assessment bad 
ever been made against Burn k Co. and 
their income bad at one time been in. 
eluded in the income of Martin k Co., and 
thereafter excluded from such assessment. 
What was really decided in that case was 
that an assessment can be made under 
S. 23 (l) of the Act, more than a year, in 
fact at any time, after the aesessment 
year, if in the meantime no final assess- 
ment has been made 61 Cal 285 (2) does 
not justify an inference that an assess- 
ment is not concluded when the amount 
of tax payable by tbe assesses has been 
determined and a demand notice^ issued 
to him The use of the words "cancel 
the assessment, make a fresh assessments^ 
and 'annul or enhance the assessment 
inSs 27 , 30 and 31 shows that the pro- 
ceedings after the issue of the demand 
notice do not form part of tbe assessment. 
I would, therefore hold that the sum of 
Rs. 23,447 roust be regarded ae income 
which bad "escaped assessment within 
tbe purview of S. 34 of the Act. and that 
such income could only be re-assessed if a 
notice had been issued to the 
within one year of 3l8t March 1933 m 
tbe present case no notice was issued to 
the assessee till 3rd September 1934 
and the Commissioner was therefor 
not entitled to enhance tbe income from 
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Ss. 26|553 to Rs. 50,000. I would ac- 
cordingly answer the aecoad questioa 
referred by the Commissioner id the 
affirmative. 

On the third questioo T am of the opi- 
nioo that the Commissioner could take 
action nndor S. 33 and proceed to enhance 
the assessment after having disposed of 
the asseesee’s appeal under S 3*2. The 
exercise of the powers of review under 
S. 33 would however be subject to the 
limitation provided in S. 34 as held in 8 
Lah 347 (3). The learned counsel for the 
assessed contended that the provisions of 
S. 32 (3) of the Act give the Commis. 
sioner ample powers when disposing of 
an appeal to pass such orders as he 
thinks 6t and that this includes the power 
to enhance an assessment. The use of 
the word thereon*' in this sub^section, 
however seems to imply that the Com* 
missioner, when dealing with the appeal 
onder S. 32, can pass orders only with 
respect to the subject matter of the 
appeal, and cannot suo motu proceed to 
enhance an assessment which be has the 
power to do under S. 33 of the Act. If 
the Commissioner calls for the records of 
a case after disposing of the appeal pre- 
ferred to him against the order of an 
Assistant Commissioner be would be exer* 
oising powers of review in respect of pro- 
ceedings which have been taken by an 
authority subordinate to him and not in 
respect of proceedings taken by himself 
as a Court of appeal. I would therefore 

answer the third question in the affirma- 
tive. 


Id view of the findings given abov 
the first question is not of any great in 
portanoe. The only material referred ' 
by the learned counsel for the Commi 
sioner consists of the history of tl 
assessee's relations with Banji Lai and ^ 
the history of his assessment for sever 
years in the past. There is no evidem 
to show that the asaessee was falsifyii 
the accounts for the year under assesi 
ment. The Commissioner has also r 
marked in his referring order that he wt 
strook by the surprieing relation of tt 
expenditure to the disclosed extent ^ 
history of the assessment i 
the previous years is irrelevant for tl 
purpose of determining whether the saN 
nave been understated during the a seesi 

^io?7 Oommisaiouer of Income Ta 


ment year. The fact that the expenses 
of the Delhi shop in relation to the dis- 
closed extent of trade were rather high 
cannot be held to provide any material 
for the finding that the sales total was 
nob complete and that a number of sales 
amounting to Rs« 23,447 were omitted 
from the account-books of the assesseo. 1 
would, therefore answer the first questioo 
in the negative Tbe Commissioner will 
pay the costs of the assesses which we fix 
at Ra. 100 (one hundred). 

Addison. J.— I agree. 

v.B.B /r,K. Order accordinoly. 
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Coldstream and Bhide, JJ. 

Arijumayi Dehi — Defendant — Appel- 
Qt. 

V. 

Kehar Singh — Plaintiff — Respondent. 


Second Appeal No 813 of 1934, Decided 
on 9th June 1936, from decree of Dist. 
Judge, Gurdaspur, D/. I4th April 1934. 

(a) Co operalive Societies Act (1912), S. 43 
^Rules. under, R. 16 — Award — Execution 
held time berred by executing Court-- Sub- 
sequent^ dispute reUting to discbnrge of 
award is decidable only by executing Court 
— Second award on it beld not within scope 
of Act and rules under S. 43— Suit could He 
to have It declared void. 

Tbe execotioa of aa award settliog tbe dis* 
pate between tbe Society and its member was 
held by tbe executlog Court as time' barred and 
the Society again referred tbe same dispute to 
arbltratlOo and obtained an award; 


Held: that the dispute between the Society 
and its member was determined by tbe first 
award and tbe subsequent dispute referred by 
the Society to arbitration was one which under 
the rules made under 8. 43 could only bo 
decided by the executing Court, (or It related 
wholly to the discharge of the award. The pro- 
ceedings of the oxecuting Court were subject to 
the ordinary laws and if the society neglected 
to execute the award within time, its right to 
have the award enforced was lost, and that was 
an end of the dispute which left nothing to be 
referred to arbitration. Hence the second award 
was ona which could not be passed within the 
scope of the Act and the rules made noder it 
and a snit could lie to have it declared void: 
1832 Lah 53; 1985 Loh 631 and 9l7. Bel. o». 

tP 903 0 1.3] 

W Co operative Societies Act (1912). S. 43 
—Rules under, R. 18 — Arbitrator giving 
award on matter decidable only by executing 
Court— Civil Court can entertain suit to give 
relief and that even before aggrieved person 
exhausts remedies provided by Act. 

Where an Act of tbe Legislature gives power 
to any person or a publio pnrpoae from the 
exeroise of whioh an Individual may receive an 
iDjnry, and also provides a mode o! redress, the 
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jurisdiction of the ciril Court is excluded. But 
that principle will have no application where 
there was no matter in existence with which 
the person empowered was authorised to deal. 
So where an arbitrator gave an award upon a 
matter upon which under the rules made under 
S. 43 be had no authority to adjudicate, the 
civil Courts could give relief; and If the civil 
Court could give relief it could do so either 
before the aggrieved person had exhausted the 
remedies provided by the Act against the action 
of the arbitrator or after It. [P 903 C 2) 

(c) Co*operaltve Societies Act (1912), S. 43 
—Rules under. R. 18 — Rule excluding juris* 
diction of civil Courts whether ultra vires of 
local Government— (06ifer). 

06ifef. -^Although the power to make rules 
determining In what cases an appeal shall lie 
from the orders of a Registrar and prescribing 
the procedure in disposing of such appeals is 
specifically given in Cl. tsj of sub*8. (2) of 8. 43, 
there is no mention of a power to exclude the 
jurisdiction of the civil Court. Had the inten- 
tion been to allow the local Government to lay 
down by rules that a person cannot ou any 
grounds attack an award by an action in civil 
Courts this intention would have been dis- 


rising the Eegistrar to refer saoh disputes 
to an arbitrator, R. IS (b), R. 18 (i) gives 
any party aggrieved by an award the 
right to appeal to the Registrar within a 
month of the award, and R. 18 (j) pro- 
vides that an award which has not been 
appealed against shall not, as between the 
parties to the dispute, be liable to be 
called in question by any civil or revenue 
Court, except on proof of the receipt of 
corrupt gratification by the arbitrator. 
R. 18 (k) provides that an award shall, on 
application to a civil Court having local 
jurisdiction, be enforced in the same 
manner as a decree of that Court. 

The facts giving rise to the present 
appeal are as follows: Kehar Singh owed 
money to the Co-operative Society of 
Virk Talwandi. The dispute was referred 
to arbitration and an award for the pay. 
ment of Rs. 3,019 was made by the arbi. 
trator on 14th July 1928. The award was 


tinctly expressed. (P 904 0 1) 

Badri Da & — for Appellant. 


executed as a decree by a civil Court in 
accordance with the rules under the Act. 


Gharanjivalal Aggarival — for Respoo- The last application for execution was 

made on 13th July 1928. This was dis- 
Edmunds und Kishen Lai Kapur — for missed, consigned to the record room after 
the Crown. partial satisfaction and as no further ap. 


Coldstream, J. — This appeal arises out 
of litigatiOQ between the Co-operative 
Society of Virk Talwandi in Gurdaspor 
District and one of its members Kehar 
Singh. S. 43, Co-operative Societies Act 
1912, the object of which as stated in its 
preamble is to promote thrift and self- 
help among agriculturists, artisans, and 
persons of limited means, ghres the Local 
Government power to make rules to carry 
out the purposes of the Act. The section 
also lays down in Cl. (1) of sub.s. (2) that 
in particular, and without prejudice to 
the generality of this power such rules 
may provide that any dispute touching 
the business of a Society between a mem- 
her of the Society and its Committee 
shall be referred to the Registrar for 
decision, or if he so directs, to arbitration, 
and may prescribe the mode of appointing 
an arbitrator and the procedure to be 
followed in proceedings before the Regis- 
trar or such arbitrator, and in the 
enforcement of the decisions of the Regis- 
trar or the awards of arbitrators. In 
exercise of these powers the Local Gov- 
ernment of this Province has framed 
rules requiring disputes touching the 
business of a Co-operative Society between 
a member and the Committee to be refer- 
red to the Eegistrar, R. 18 (a) and autho- 


plication was made within three years 
execution of the award became time 
barred. A second reference to arbitration 
was then made, so it is alleged by the 
Society, and an award was obtained for 
Rs. 2,454 on 20tb September 1932. When 
tbe Society sought to execute the award, 
Kehar Singh raised an objection in the 
executing Court that it bad been obtained 
by fraud and was a nullity. He was 
directed by the executing Court to estab- 
lish his right in a civil Court, whereupon 
he instituted a suit in the Court of the 
Subordinate Judge, 3rd Class, Gurdaspur, 
for a declaration that tbe award was not 
executable and for an injunction against 


execution by the Society. 

Che suit was dismissed, tbe Court bold- 
that R. 18 (j) made by the Local 
vernment precluded a civil Court from 
;ertaiDing the suit. This decision was 
ersed on appeal by the District Judge 

0 decreed the suit. His view was that 

1 dispute between Kehar Singh and the 
«ety had been settled by the first 
ard, that therefore there was no di9- 
;0 which could be referred to arbitra- 
Q under tbe Act. that the award was 
irefore invalid, and that the civil Oonrt 
1 iurisdiotion in such a case to enter- 
Q the suit and grant relief. Against 
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this judgment the Society appealed to 
■this Court and it was contended before 
Bhide, J. that the District Court was not 
correct in bolding that H. 18 (j) was not a 
bar to the suit, there being no allegation 
that the arbitrator who gave the award 
in question bad received corrupt gratib. 
cation. In view of some apparent con- 
flict of judicial decisions on the question 
whether the second award could be at. 
tacked by a civil action my learned brother 
referred the case for decision by a Divi- 
sion Bench. In bis referring note be bas 
expressed a doubt whether R. 18 (j) was 
within the authority given to the Local 
Government by S. 43 of the Act, which 
does not expressly confer any power to 
restrict the right of a party to resort to a 
civil Court. After bearing counsel at 
length, I am of opinion that this appeal 
must be dismissed on the short ground 
that the second award was clearly not one 
which could be passed within the scope 
of the Co-operative Aot and the rules 
made under it and was therefore not one 
to which B. 18 (j) was applicable. 

I have DO doubt that where an award 
given by an arbitrator is not one which 
oould be given under the provisions of the 
Aot it is open to a person aggrieved to 
obtain a declaration restraining its en- 
foroement against him. This Conit has 
more than once given a declaration in 
similar ciroumstanoes. In 1982 Lab 53 
(l)a Division Bench, of which my learned 
brother Bhide was one of the Judges, 
bold that an award made in a case where 
one of the disputants was not a member 
of the Society concerned was invalid, the 
submission of the dispute to the Registrar 
not being within the scope of the Aot. 
Again, in 1935 Lab 631 (2) it was de. 
oided by Agha Haidar, J., that when an 
award has been held by the executing 
Court to have been fully satisfied there 
oao be no dispute left to be referred to 
arbitration and that a suit will lie to have 
a second award on the same matter de> 
olared nnexeoutable. For the appellant 
Society reliance is placed upon 1935 Lab 
947 (3J, a ruling by a Single Judge of this 
Court. The judgment is directly to the 

1. Mahomed Shorif v. Union Bank Ltd., 193a 
Uh 58=183 1 C 688=83 P L B 780. 

S. Hlta Nand v, Anjuman ImdadM-Qlrza Man- 
suma Suoai Bank, Darapur, 1986 Lah 681= 
16110 248. 

8. Dbanpat v, Anjnman Dahl Alo Mahar, 1986 
lAh 947. 


point, but with due respect I am unable 
to agree with the view adopted by the 
learned Judge in that case. It seems to 
me clear that R. 18 (k) itself precludes a 
second reference to arbitration in the 
circumstances of the present case. The 
dispute between Kehar Singh and the 
Committee was determined by the award 
of 14th July 1928. The subsequent ‘dis- 
pnte', alleged by the Society to have been 
referred to arbitration, was one which 
under the rules could only be decided by 
tbe executing Court, for it related wholly 
to the discharge of the award. The pro- 
ceedings of tbe executing Court are sub. 
ject to tbe ordinary laws and if a Society 
neglects to exeoute an award within time, 
its right to have tbe award enforced is 
lost, and that is an end of that dispute. 

It is admitted that in this case the 
second award related only to tbe recovery 
of tbe debt settled by tbe first award, the 
only disagreement alleged to exist bet. 
ween tbe parties being on tbe question 
whether tbe unpaid balance of tbe amount 
awarded by tbe arbitrator on 14tb July 
1928 should or should not be paid. I do 
not see force in tbe argument advanced 
by appellant's counsel that apart from 
the provisions of R. 18 (j), a suit of the 
present kind is barred by the provisions 
of R 16 (i). There is no doubt ample 
authority for tbe proposition that where 
an Act of tbe legislature gives power to 
any person for a public purpose from tbe 
exercise of which an individual may re. 
oeive an injury, and also provides a mode 
of redress, tbe jurisdiction of the civil 
Courts is excluded. But that principle 
will have no application where there was 
no matter in existence with which the 
person empowered was authorised to deal, 
and no ruling has been cited by appel- 
lant's counsel supporting tbe view that 
where a tribunal appointed by an Aot for 
a special purpose has adjudicated on a 
matter upon which under the provisions 
of the Aot he had not authority to ad. 
judioate, tbe civil Courts cannot give re- 
lief. If a civil Court can give relief It 
cannot see why it should not do so either 
before tbe aggrieved parson has exhausted 
the reinedies provided by the Aot against 
the action of tbe tribunal or after be has 
done so. 

Taking the view that R. 18 (j) has no 
application I see no necessity for deciding 
here the question whether the rule is or 
is not ultra vires of the Local Govern. 
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ttient. The question is nob free from 
difficulty. As has been pointed out in my 
learned brother's order of reference, a 
power to exclude recourse to civil Courts 
for redress against an sward is at least as 
important as the power to make rules 
determining in what cases an appeal shall 
lie from the orders of a registrar and 
prescribing the procedure in disposing of 
such appeals, but although the latter 
power is specifically given in Cl. 2 (s), 

S. 43, there is no mention of a power to 
exclude the jurisdiction of the civil Courts. 
The argument that had the intention 
been to allow tbe Local Government to 
lay down by rules that a person cannot 
on any grounds attack an award by an 
action in tbe civil Courts this intention 
would have been distinctly expressed is 
therefore not without force. Tbe argu- 
ment is strengthened by tbe fact that 
under the Government of India Act (S. 80 
and tbe Devolution Rules) the Provincial 
Legislature itself cannot enact laws affect, 
ing civil law and procedure, and by tbe 
fact that tbe legislature of other pro. 
vinces have incorporated in tbeir Acts 
provisions barring interference by tbe 
civil Courts. Tbe question is obviously 
one which in the interests of all concerned 
and in view of tbe desirability of restrict- 
ing unnecessary litigations calls for seri- 
ous consideration by the legislature. For 
tbe reasons stated I would dismiss this 
appeal with costs. 

Bhide, J. — I agree. 

C.S./b.e. Appeal dismissed. 

A. 1. B. 1936 Lahore 904 

Jai LaI;, J. 

S. B. Laul — Defendant — Petitioner. 

V. 

Ganga Sugar Corporation, Ltd. — Plain- 
tiff and others — Defendants — Opposite 
Parties. 

Civil Revn. No. 125 of 1936, Decided 
on 2l8t May 1936, from order of Sub. 
Judge, Ist Class, Rawalpindi, D/- 16th 
- December 1935. 

Arbilration Act (1899), S. 19 — Applica- 
tion to stay suit— Complicated question of 
law likely to arise— Trial Court in exercise of 
jurisdiction rejecting application — High 
Court in revision will not interfere. 

Where an application under 8. 19 was made 
praying that the matters in dispute which 
were the subject matter of tbe suit bad already 
been validly referred to arbitration and there- 
fore the suit should be stayed and tbe trial 
Court in the exercise of Its jurisdiction rejected 
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the application on the ground that some com- 
plicated questions of law were likely to arise 
which could better be determined by the Court 
than the arbitration : 

Held: that in those circumstances Hieh 
Court would not interfere with the discretion 
exercised by tbe trial Court and tbe revision 
therefore must fail. [p 905 Q 2] 

Achhru Bam — for Petitioner. 

Dev Baj Saivhney, Gurbachan Singh 
and H. L. Dhagat — for Opposite Parties. 

Order. — In the year 1932 a company 
named Ganga Sugar Corporation, Ltd. 
was incorporated with its Head Office in 
Lahore. Mr. S. R. Laul. Petitioner, claims 
to be its Director in Charge, having been 
appointed by the company on a salary of 
Rs. 500 and commission. It appears that 
a dispute arose between tbe company and 
Mr. S. R. Laul as to bis right to a salary 
of Rs. 500. It may be that in order to 
deprive Mr. S. R. Laul of an opportunity 
to act as a Director in Charge of tbe 
company, tbe Head Office of tbe company 
was removed to Rawalpindi because 
Mr. S. R. Laul is a resident of Lahore. In 
any case there were disputes between tbe 
company and Mr. S. R. Laul and it now 
transpires that he has filed a suit in 
Lahore for recovery of three months' 
salary against tbe company and some of 
tbe Directors personally. He then pro- 
ceeded to appoint an arbitrator to settle 
tbe disputes between him and tbe com- 
pany professing to act under Cl. 143 of 
tbe Articles of Association of tbe com- 
pany. That clause provides that certain 
disputes between tbe company and its 
members shall be referred to arbitration 
of either a sole arbitrator, if parties 
agree, or of arbitrators appointed by tbe 
parties, and in case of difference, of an 
umpire. It is also provided in the Arti- 
cles of Association that if on being noti- 
fied by one of the parties the other does 
not appoint an arbitrator within a speci- 
fied time, tbe first party may appoint an 
arbitrator for the second party as well. 
It seems that tbe arbitrator who was ap- 
pointed by Mr. S. R. Laul was appointed 
by him as the sole arbitrator apparenHy 
by mistake, but he declined to act. He 
thereupon called upon the other party, 
the company, to nominate their arbitra- 
tor. and on their failure to do so, nomu 
Dated an arbitrator in their behalf. He 

also nominated an arbitrator on his own 

behalf so that now there are two arbitra- 
tors who. according to him, are com- 
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pefcdDi; to decide the disputes betweau the 
parties. 

The company instituted a suit in the 
Court of the Subordinate Judge at Banal- 
pindi claiming that the arbitrators be 
restrained from going on with the arbitra. 
tion because the disputes were not 
covered by the arbitration clause which 
it was claimed had ceased to exist having 
been repealed by the company and that 
the matters referred to arbitration were 
not covered by Cl. 143. There were 
other grounds also taken for attacking the 
validity of the reference to arbitration. 
On the institotioD of the suit an applica- 
tion was Sled for a temporary iniuDOtioD 
against Mr. S. E. Laul restraining him 
during the pendency of the suit from 
going on with the arbitration proceedings 
and an ad interim order restraining the 
petitioner was passed by the Court and 
a^ notice of the application was issued to 
him. On the date 6xed however be did 
not appear and the order was made 
absolute. He then made an application 
to set aside this injunction but the ap. 
plioatinn has been dismissed. He then 
made an application under S. 19, Arbitra- 
tion Act praying that the matters in dis- 
pute which were the subject-matter of 
the suit had already been validly referred 
to arbitration and therefore the suit 
should be stayed. The learned trial Judge 
has rejected this application. Consequent- 
ly two appeals and one petition for re- 
vision hove been presented in this Court. 

The application for revision is against 
the refusal of the Subordinate Judge to 
stay the suit under S. 19, Arbitration 
Act. The appeals are against the order 
oondrming injunction and the order 
refusing to set aside the injunction. It 
is conceded by Mr. Aohhrn Ram on be- 
half of the petitioner that the real ques- 
tion between the parties is involved in 
the petition for revision and that if that 
petition fails, the two appeals become in- 
ftnctnous. I have consequently beard 
Oonnsel on both sides on the petition for 
revision. I have already shown that be- 
fore referring the matter to arbitration 
Mr, S R. Laul himself had filed a suit in 
the Court of a Subordinate Judge at 
Lahore, in whiob substantially the same 
question is involved which is to be deoi- 
ded by the arbitrators, and this suit is 
still pending in Lahore. The subsequent 
roit instituted by the company in the 
Court of the Subordinate Judge at lUwal- 


pindi comprises substantially the same 
matters which are to be decided in the 
suit in Lahore and by the arbitrators. 
The real dispute between the parties is 
whether Mr. S. R. Laul is entitled to a 
salary of Rs. 500 a month as a Director 
in Charge and the removal of the Head 
Office to Rawalpindi is objected to merely 
in order to establish bis right to that 
salary. 

In my opinion the petition for revision 
most fail on the simple ground that the 
trial Judge has exercised a discretion 
which vested in him. One ground for 
exercising that discretion against the 
petitioner is that complicated questions of 
law are likely to arise which can better 
be determined by the Court than by the 
arbitrators The question is also likely 
to arise whether Cl. 143 of the Articles 
of Association has been validly repealed 
by the company. The case of the peti- 
tioner apparently is that it has been il- 
legally repealed and dishonestly in order 
to injure him. That also is a question 
which will have to be decided by the 
Court and not by the arbitrators. More- 
over, the conduct of Mr. S. R. Laul in 
having instituted his suit in the Court of 
the Subordioate Judge at Lahore dis- 
entitles faim to claim that the matter 
should go to the arbitrators and should 
not be adjudicated upon by the Court at 
Rawalpindi merely on the ground that it 
has been referred to the arbitrators. 

Having regard to all the oiroomstanoss 
I am not prepared to interfere with the 
discretion exercised by the trial Judge 
and dismiss this petition for revision with 
costs. The appeals are consequently dis. 
missed with costs. 

D.S./b.e. Petition dismis$ed. 

A. I. R. 1936 Lahore 905 

Addison and Abdul Rashid, JJ. 

Sher Mohaniviad and another— Deten. 
dants— Appellants. 


Mt. Mahbub Bepuw— Plaintiff — Rea- 
pendent. 

Letters Patent Appeal No. 153 of 1936 
Decided on 17th March 1936, from do* 
oree of Aghs Haidar, J.. D/- 18th October 
1935, as reported in 1936 Lab. 109. 

(tt) RegUtralion Act (1908), S. 17 (l)(b)— 
Docunent coataining agreement permitlinK 
owner of adjacent vacant lite to build houeo 
thereon in any manner he cared-Regietra* 
tion U Dot necetiary. * 
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Ou a pictition of property A got a house aud 
R got a vacant site adjacent to it. A executed 
a document containing an agreement permit- 
ting B to build a bouse ou the vacaut site 
irrespective of any sources of light or air : 

Held ; that the agreement could not be with 
respect to immoveable pcoperiy nor could it be 
found that the value of the immoveable pro- 
perty involved was more than Es. 100. Hence 
no repi^tralion was necessary. [P 90G C 2] 

lb) Limitation Act (1908), S. 26 — Permit* 
sive enjoyment of access and use of light or 
air for more than 20 years— User being not 
as of right therecan be rto prescriptive right 
under S. 26. 

Where an owner of a vacant site having full 
power to build a house tbereou irrespective of 
any sources of light or air, does not build any 
Louse for 20 years, the enjoyment of the access 
and use of light and air by the openings to the 
adjacent bouse cannot be said to be as of right 
but simply permissive. Hence there can be no 
prescriptive right under S. 2C. [P 907 C 1] 

Jalal Din and N. C. Mehra — for Ap- 
pellants. 

JJalik Barkat Alt — for Respondent. 

Addison, J. — Mt. Mahbub Begum, 
widow of Nazar Mohammad, eued the two 
lirotliers of lier deceased husband, Sher 
Mohammad aud Ghulam Mohammad, for 
a permanent iujunctiou restraining them 
from obstructing the plaintiff's door A 
and windows B and C in the southern wall 
of her house and also for a mandatory 
injuDCbioD directing them to remove such 
structures as had already been erected. 
The trial Court held that, although the 
passage of light and air was interfered 
with, the comfort of the house had not 
been materially diminUhed thereby and 
dismissed the suit. The lower appellate 
Court held that the obstruction amounted 
to an actionable nuisance but that by 
virtue of au agreement executed by the 
plaintiff's deceased husband in 1907 the 
plaintiff could acquire no easement with 
respect to the door aud windows. He 
therefore dismissed the appeal and there 
was a second appeal to this Court. The 
learned Judge who decided it held that 
the agreement referred to was invalid for 
want of registration and could not be re- 
ferred to, but that, even if it were taken 
into consideration, it did nob prevent the 
plaintiff acquiring an easement with res- 
peot to the door and windows. He there- 
fore, accepted the appeal and granted the 
plaintiff a decree. Against this decision 
this Letters Patent appeal has been pre. 
ferred by the defendants. 

Rahim Bakhsh was the father of the 
three brothers. Ho died in 1906 leaving 
three sous, namely defendants 1 and 2, 


and Nazar Mohammad, husband of the 
plaintiff. It has been found that in 1907 
these three sous effected a partition of 
the property in dispute. Nazar Mobam. 
mad got the northern portion of the 
bouse, the rest of which went to Sher 
Mohammad, while Ghulam Mohammad 
received an open site to the south of that 
portion of the bouse which went to the 
plaintiff's husband. Ghulam Mohammad 
did not build at once ou the vacant site 
which fell to his share and only put up 
the obstructions in question in the year 
1927. The door and windows were exia. 
ting at the time of the partition, but 
obviously no easement had commenced to 
be acquired until the partition in 1907. 
It has been found that 20 years had 
elapsed from the date of the partition to 
the date of erecting these obstruotions 
and the only question is whether a right 
of easement has, as a consequence, been 
acquired by the plaintiff. 

The document is Bx. D-1. It was 
written by Nazar Mohammad and is to 
the effect that Ghulam Mohammad was 
entitled to build a bouse in any way he 
cared on the vacant site which fell to his 


share and that noboly could prevent 
him. That means that he had full power, 
when erecting any building on the vacant 
site which fell to bis share, to build irres- 
pective of any sources of light or air in 
that portion of the house which fell to 
the share of Nazar Mohammad now re- 


resented by hie widow, the plaintiff. In 
ur judgment this document does not 
squire registration. It is an agreement 
y which Nazar Mohammad gave permis- 
ion to Ghulam Mohammad, who obtained 
lerely a vacant site, to build a bouse to 
e erectod on that site in any manner he 
ared. It is ditlioult to hold that this is 
n agreement with respect to immoveable 
roperty or to Sod that the value of the 
nmoveable property involved is more 
aan Rs. lOO. It was merely written to 
lear up the situation as regards buildi^ 
□ the vacant site which bad already 
illen to the share of Ghulam Mohammad. 
Ve, therefore, hold that the document 
oes not require registration while m out 
pinion it must be interpreted to mean 
aat no easement would be acquired by 
azar Mohammad or his representatives- 

.-interest with respect 
penings in that Portion of the house 
•hioh fell to Nazar Mohammad. The 
lot. therefore, that Ghulam Mohammad 
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did not build for 20 years did not give 
Nazar Mohammad or his ^idow an ease* 
znent with respect to the existing open- 
ings. It cannot he said that the access 
and use of light or air to and for that 
portion of the building which fell to 
Nazar Mohammad bad in these oircum* 
stances been peaceably enjoyed as an 
easement, and as of right, without inter- 
ruption, and for 20 years. Tlte user 
remained permissive and not as of right. 
We accordingly hold that no easement 
bad been acquired and accepting the ap. 
peal dismiss the plaintiff's suit. The 
parties will bear their own costs through, 
out. 

D.S./b.K. Appeal accepted, 

A. 1 . R. 1986 Lahore 907 
Dalip Singh, J. 

Ourhakh^h Singh — Convict — Appel* 
lant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 1171 of 1934, De* 
cided on 27 tb November 1934, from order 
of Magistrate, First Class, Lahore, D/. 
11th August 1934. 

Penal Code (1660), S. 409~Accueed charged 
under S. 409— ^It ii not open to him to put a 
defence that prosecution have failed to prove 
embezzlement of particular ium with which 
he it charged, although they have succeeded 
m proving embezzlement of other sums** 
Such defence cannot hold good. 

It 1 b not op6n to an accused charged under 
8. 409 to put up a defence that the prosecution 
have failed to prove theembezzlemeDtof a parti- 
cular sum with which be is charged, though 
they might have succeeded in proving embezzle- 
ment of other sums, for the defence amounts to 
P® than this: that the profieoution have 
failed to prove the etnbezslemeni because it is 
possible to explain all the oiroumstances against 
tho accused by the hypothesis that bo embez- 
zled some other sums shortly before or after the 
alleged occurrence. Such a defence cannot hold 
good for the simple reason that if accepted it 
would merely Involve a conviction, whatever 
hypothesis was adopted, and no prejudice can 
be urged by the accused for lack of charge be- 
cause it was bis own defence. [p 909 0 1, 3] 

B. R. Puri and R, L. Anand II— (or 
Appellant. 

Earparshad for the Oavl. Advocate — 
for the Grown. 

Judgmeot.—Tbe appellant Gurbakhah 
Singh was convioted by the learned Magia* 
trateon a charge under B. 409, 1. P, 0.* 
on three counts and sentenoed to two 
years’ rigorous imprisonment on the first 
count, two years* rigorous imprisonment 


on the second count and five year?* rigor* 
ous imprisoDtneub ancB Hs. l.OLG fine, or in 
default one year's further rigorous impri- 
sonment, on the third count, the sen- 
tenc£-3‘;to run concurreutly. The hearing 
of the appeal was greatly delayed by the 
learned counsel for the appellant, Mr. 
B. K. Puri insisting on an enquiry into 
an allegation made by the appellant that 
a statement on the record, dated let May 
1934, purporting to be the statement of 
the appellant was not bis statement and 
a similar statement, dated 22nd May 
1034, was also not bis statement at all. 
In this connexion my orders, dated 22nd 
October and 26th November 1934 may 
be read as a part of the present judg. 
meat. It is sufficient here to state that 
1 have found after enquiry held that the 
allegations of the appellant were false 
and must have been deliberately false 
to bis knowledge. The time of this Court 
has been wasted without rhyme or rea. 
son in an impotent attempt to have the 
trial quashed or set aside on allegations 
supported by gross perjury. I cannot 
but too strongly condemn the procedure 
Adopted by the appellant and 1 consider 
that the learned counsel who appeared 
for him, Mr. B. B. Puri, might have 
studied the facts a little more before be 
insisted on such an enquiry and the 
salient faot that the copy of the statement 
of 1st May was obtained by the accused on 
4tb May wbiob was known or should have 
been known to the learned counsel ought 
clearly to have shown that the allega. 
tioDS of the accused were in all probabi- 
lity inoorreot. 

I pass now to consider the question of 
the appeal. The learned Magistrate has 
written a full and elaborate judgment 
stating the facts of the case and it is 
not necessary for me to do more than 
briefly recapitulate the main points. The 
proseoution case is that the appellant as 
Mobarrir Jagir was bound to receive the 
land revenue collected from the urban 
area of Lahore and to forward it for 
deposit in the Imperial Bank. For this 
purpose the appellant bad to make en- 
tries in a book called Boznamoba as 
well as in certain khataunis of the 
sums so received and also to enter up 
dakbolas of the money despatched to the 
Imperial Bank. It is not contested that 
all the money shown in the Boznamoba as 
received was not despatched to the Impe- 
rial Bank but the main defence of the ap- 
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pellanb was that he was not the receiving 
agency and that the Roznamcha, Ex. P. 
T. was not a cash book at all but merely a 
record of the demanddue from the various 
assessees. He, therefore, contended that 
he was not responsible for the dehcit. The 
learned Magistrate has given good reasons 
for holding that the Roznamcha is clearly 
not a mere record of the assessments due 
but is a cash book as shown by the form 
of the register and by the fact that there 
is a column which is entered in the hand- 
writing of the accused showing despatch 
by cash or cheque of certain sums to the 
Imperial Bank. 

The learned counsel for the appellant 
was unable to give me any explanation as 
to why these entries should occur in a re- 
gister of assessments due only but it is 
sufHcient for me to hold that I agree 
with the learned Magistrate on this point. 
The first point taken in appeal by the 
learned counsel was ontbequestion of the 
first count, and bis argument amounted to 
this: that the prosecution bad failed to 
prove the embezzlement of the sum of 
Rs 47-5.0 though they might have suc- 
ceeded in proving an embezzlement of 
other sums either in the month of April 
or in the month of May. It seems that 
this question is purely academic as the 
sentences on the counts were made to run 
concurrently. But apart from this it ap. 
pears to me that there is sufficient mate- 
rial on the record to justify the inference 
that it was the sum of Rs. 47 that was 
embezzled. There is a receipt that the 
sum of Rs. 47-5.0 was received by the 
appellant from Sir Fazl-i-Hussaln ormore 
correctly on behalf of Sir Fazl-i-Hussain. 
This sum, however, is not entered in the 
Roznamcba as Rs. 47.5-0 but is entered 
only as Re. 0-5-0. The assessee's name is 
illegibly written and cannot be exactly 
deciphered but it is possible that it is 
Sir Fazl-i-Hussain and any doubt on the 
point is set at rest by the serial No. 450 
which also occurs on the receipt. There 
could be no motive for making any false 
entry on the point unless the sum of 
Bs. 47 was intended to be embezzled. 
Further I do not think that it is open to 
the appellant to put up such a defence 
against the charge framed for the defence 
amounts to no more than this that the 
prosecution have failed to prove the em- 
bezzlement because it is possible to ex- 
plain all the circumstances against the 
appellant by the hypothesis that the ap- 


pellant embezzled some other sums 
shortly before or after the alleged occur- 
rence. 

I do not think such a defence can bold! 
good for the simple reason that if aocep. 
ted it would merely involve a conviotioJ 
whatever hypothesis was adopted and na 
prejudice can bo urged by the accused for 
lack of charge because it was his own de-t 
fence. I therefore repel the contention of 
the learned counsel. On the second 
count tbe contention of the learned 
counsel was that there was no evidence to 
prove that tbe deposits made in tbe Bank 
during the month to which that charge 
refers were made by cheque and that, 
therefore, the reasoning of tbe learned 
Magistrate on the point was incorrect. 
There is evidence on the point as to the 
meaning of tbe words 'clearing Bank' and 
'Bank Transfers.' There is nothing to re- 
but this evidence and it seems to me, 
therefore, that the learned Magistrate 
was right in his conclusion that all the 
monies deposited in the Bank during this 
month were monies deposited by obeques 
and no money was deposited in tbe form 
of cash at all. and hence the second charge 
is also proved. Coming now to the third 
and tbe main charge, tbe question really 
turns on tbe point as to whether tbe Boz- 
namcha was, as urged by tbe prosecution, 
a cash book or whether it was merely a 
memorandum of tbe assessments due as 
urged by tbe appellant. I have already 
given reasons for holding that I agree 
with the learned Magistrate’s view on tbe 
point. 

All tbe entries in the book are praotU 
oally admitted to be in the bandwriting 
of tbe appellant except tbe entries on a 
certain date which have been explained 


1 Sardar Din, Patwari, as made by him 
1 that date at tbe instance of the appel- 
ut. I see no reason to doubt this eyi- 
ince. This being so and the deficits 
ling admittedly there the natural iufe- 
nce is that the appellant is responsible 
r these deficits. It was urged that the 
bataunis had not been produced and 
at had they been produced they would 
ive shown that the sums deposited m 
e Bank were correobly entered m the 
tiabaunis. This matter of the Kbataunis 
not perfectly clear. The appellant un- 
ubtedly did apply for these fhataunis 
be sent for and tbe Court ordered that 

ey should be sent for. ® 

ese Khataunis is illegible and it is pos- 
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sibletbata booa&de mistake was made by 
tbe proseontioD on the question whether 
the entries related to the year 1931 or tbe 
year 1932 but a number ot tbe entries of 
the year 1932 undoubtedly exist in these 
Khataunis and there is nothing to show 
that tbe contention of the accused on the 
point is correct. But apart altogether 
from this I have seen the Ebataanis and 
it is quite obvious that there could be no 
check whatsoever on any entry made in 
the Ebataunis and they could not by any 
means prove what the appellant contends. 
Many of tbe entries in tbe bandwritingof 
the accused shew receipts without dates 
and some show dates without receipt. 
They are illegible and might be entered 
at any time. 

Tbe Ebatauni in fact corresponds to 
what would be tbe khata book in an ordi- 
nary business and tbe Roznamcba corres- 
ponds to what would be tbe daily cash 
book. It is obvious that it is the daily 
cash book that might furnish a check but 
□ot the Ebataunis which could be entered 
up at any time. I, therefore, attach no 
importance to this contention. This also 
disposes of tbe other argument that tbe 
Ebataanis being tbe prescribed book 
there can be no necessity for a Roznam- 
oha. Another point raised was that the 
Siah register (book showing entries in tbe 
Imperial Treasury cotrespouding to tbe 
Bank entries) had not been produced for 
the month of January. This appears cor- 
rect but as pointed out by the learned 
counsel for the prosecution it is merely an 
oversight and the dakblas from which tbe 

is prepared are all present 
on the record and therefore there is no 
force in this contention. There was also a 
contention that the accused bad been 
credited with a sum of Rs. 87-5-9 and the 
misappropriation of this item related not 
to the year 1932 but to the year 1931. 

I do nob think there is any force in this 
contention. If it means anything at all 
it moans that there is a greater embezzle, 
ment than the accused has been charged 
with. Certainly there is nothing to show 
that a ohargs is technically wrong for ex. 
oeeding tbe statutory period of one year. 

I therefore repel this contention also! 
■1^19 Was practically all that was contend, 
ed before me. I agree with the learned 
Magistrate and uphold the conviobionof 
the appellant on all three counts. I have 
considered the question ot sentence with 
aome anxiety, I may say at once that I 


warned coudshI for tbe appellant that if 
tbe enquiry he demanded turned out 
against him I would in all probability 
make a complaint against him for perjury. 
I have enquired from the appellant whe- 
ther be would prefer that a complaint 
for perjnry be made against him sepa. 
rately or whether that matter should be 
taken into account in considering the 
question of sentence in this case through 
his learned counsel. He has preferred the 
second alternative. I may say I would 
have certainly reduced the sentence be- 
cause it is a substantial sentence of im- 
prisonment and a substantial sentence 
of fine and 1 do not think that oircums. 
tances called for so much. 1 have now, 
however to consider, bearing in mind the 
conduct of tbe appellant in this appeal 
and tbe fact that I am dropping tbe ques- 
tion of the complaint of perjury, what 
sentenoa should be given him. Taking all 
things into account I do not propose to 
reduce tbe sentence. I therefore uphold 
the sentences also and dismiss the appeal. 

R m./b.k. Appeal dismissed. 

A. I. R. 19S8 Lahore 909 

Jai Lal, J. 

Ml, Ram fiflifti*”Plaintiff “■Petitioner, 


Bawa Ishar Das and o</icr«— Defen- 
dants — Respondents. 

Civil Miso. Petn. No. 29 of 1934, Deoi- 
ded on let October 1934. 

Pr«ctic«— Court-fee*— Time fixed by lower 
•ppellate Court already expired and appeal 
diimiMed for want of payment of Court-fee* 
—High Court, even then, can extend time 
High Ooart extended tbe time for pijment of 
the requisite court-fees on an appeal in the 
lower Court even where the time fixed by tbe 
lower appellate Court for paying tbe court-fees 
had already expired and appeal dismissed for 
want of payment of court-fees, in a revision 
aga nst the order rejeotiog the petitioner’s 
application to appeal as a pauper. 

_ ^ , , , CP 909 C 2; P 910 C 1] 

a. L. Anand J“for Petiitioiier. 

Niamat Rai — for Respondents. 
Ordar.— I have examined the judg- 
mente of the trial Judge and of the lower 
appellate Ooutb and am of opinion that 
this IB a fib case in whioh I should have 
given farther time to the petitioner to 
pay the requisite court. fees when I dis 
missed her petition for revision against 
the order rejecting her application to 
appeal as a pauper. No authority has 
been oited by the reapondenba’ counsel in 
anpporb of bia contention that I cannot 
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extend the time now on the ground that 
Ithe time fixed by the District Judge (or 
paying the court-fees had already expired 
land the appeal dismissed when 1 dis- 
missed the petition for revision. I observe 
that unless I grant the extension prayed 
for the petitioner will lose her rights to 
appeal as a fresh appeal would be barred 
by time and this fact has influenced me 
in granting the extension. I allow the 
'petitioner one month from today to pay 
the requisite court fee on the memo- 
randum of appeal before the District 
Judge. If court-fee is paid within one 
month the District Judge will hear the 
appeal on the merits. The petitioner must 
pay the respondents' oosts of this petition 
because it was her own negligence in not 
asking the extension at the previous bear, 
iug which has necessitated this petition. 

D.S./R-K. Petition alloioed. 


A. I. R. 1936 Lahore 910 
Young, C. J. and Rangi Lad, J. 

Ghulam Mohammad — Plaintiff — Appel- 
lant. 

V. 

Secy, of State — Defendant — Respon- 
dent. 

First Appeal No. 1020 of 1931, Decided 
on 14tb December 1934, from decree of 
senior Sub-Judge, Gujranwala, D/- 15th 
April 1931. 

Custom (Punjab)— Burden of proof— Person 
claiming to be member of statutory agri* 
cultural tribe must prove that be himself or 
his relatives or bis ancestors have held land 
within living memory. 

For a tribe to be statutory agricultural tribe, 
it is necessary that sometime or other the tribe 
must have held land within living memory. 

[P 910 0 21 

Where the person claiming to be a member of 
an agricultural tribe, all his living relationsand 
all bis ancestors, as far as any one knows have 
been engaged on business and there is no evb 
dence that the person himself or any of his rola* 
tions have over held land, ho cannot be held to 
bo a member of an agricultural tribe. 

[P 910 0 2) 

Barkat Ali and Niaz Ali—ht Appel- 
lanfe. 

Dewan Bam Lai — for Respondent. 

Young, C. J.— This is a first appeal 
from the decision of the learned senior 
Subordinate Judge of Gujranwala. The 
plaintiff Ghulam Mohammad bought some 
land from one Nawab Din. In dne course, 
it was necessary to obtain mutation. The 
vendor was a non-agriculturist. The pat- 
wari noted in the mutation proceedings 


that the plaintiff was an tJlma by caste 
but that be wished to be entered as a 
Rajput Khokbar. The patwari also sag- 
gcsted that the plaintiff wished to be 
described as a Rajput Khokbar, in order 
that be might, in future, be able to per- 
chase land. The plaintiff objected to this 
description and brought this declaratory 
suit to establish that he was a Rajput 
Kbokliar and, therefore, a member of an 
agricultural tribe. The learned senior 
Subordinate Judge dismissed the plain- 
tiff's suit, bolding that the plaintiff bad 
not proved his case. The plaintiff, there- 
fore, appeals. We have examined the 
evidence produced by the plaintiff. We 
do not need to consider in this case whs. 
ther the description as an Ulma is a caste 
or not. Prima facie, Dima is a word, like 
Maulvi. giving a description as a learned 
man. The real point is: Has tbe plaintiff 
satisfactorily proved that he isa.Kbokbar 
Rajput? We have examined tbe evidence 
and have come to the cooolueion that the 
plaintiff has failed to establish this. He 
has called a number of conueotions by 
marriage, who say that be is a Khokbar 
Rajput. The evidence of these witnesses 
is wholly insufficiect, in our opinion, to 
establish the fact. They are, obviously 
interested parties. It is to their interest 
that the status of the plaintiff should be 
raised to that of a Khokbar Rajput, Two 
other witnesses were produced, who say 
that they are Khokbar Rajputs and that 
the plaintiff is related to them by blood. 
They say that the plaintiff is their uncle 
in the fourth degree and a cousin in the 
third. This, again, does nob strike us as 
being particularly reliable evidence. R 
seems to us that if, in fact, the plaintiff 
was related to tbem by bloodp it would 

have been possible to produce some better 
evidence than tbe mere statements of the 


lOesses. . 

Che facts of this case are that the 
intiff himself, all his living relatives 
i all his ancestors, as far as any one 
5 WS. have been engaged in business, 
ere is not a tittle of evidence that eitber| 
himself or any of his relatives have, 
ir held land. For a tribe to be a statu-; 

y agricultural tribe, it is necessary that 

uebime or other the tribe havj 
d land within living memory. If the, 
intiff had led evidence to Pw;? 
ancestors bad held land it ^0°^ 
isted bis case. This evidence oO“bined 
ih other evidence of caste, would satis- 
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factorily establish thab the pUintitf was 
a member of an agricultural tribe. The 
revenue records which could be produced, 
if land bad been held by himself or bis 
ancestors, would then show the caste to 
which ho belonged. In this case, there is 
nothing of this sort on the record. We, 
therefore, see no reason to interfere with 
the decision of the lower Court, and dis« 
miss the appeal with costs, 

R,M./b.K. Appeal dhrnmcd. 


A, I. R. 1936 Lahore 911 

Tek Chand and Dalip Singh, JJ. 

Mohammada and others “Convicts” 
Appellants, 


V. 


Emperor — Opposite Party. 

Criminal Appeal No. 489 of 1936, De- 
cided on liJtb June 1936, from order of 
Addl. Sess. Judge, Gujranwala, D/- 23rd 
March 1936, 

Pen»l Code (1860), Si. 302/34. 304-1 and 
460- Number of periont jointly entering 
bouse at dead of night with intention to 
abduct woman and alter some of them hav- 
ing iDorlally wounded inmates by lethal 
weapons quilting house by sealing court 
yard wall— Offence is under S. 460 and not 
under S. 302/34 or 304-1. 

A QUinbor of persons armed wUb daogs and 
chbavis jointly entered a bouse at deed of night 
with the intentloQ of abducting a woman, 
while abducting tbe woman some of them 
attacked an inmate with lathi blows which 
resulted in his death and also caused grievous 
hurt to another. Having done*tbis they went 
away after scaling the wall of the court yard 
of the house : 

Btld : that they having committed house 
breaking by night and some of them havioc 
yoiunUrily caused death and grievous hurt 
the oflence wae under S. 460 and they bavinu 

^be intention of 
killing, the oflence could, not be under 8. 802/34 
or under S. SO4.1. jp ^ 

iUtan Mdul Aziz— lot Appellants. 

A. a. Ehosla for Govt. Advocate— lor 
the Crown. 


Tek Chand, J, — The appellants, Mo- 
hammada Tatar of Monza Mamdana 
Rehman Musalli and Raja Gondal of 
Rerka, distriot Gujrab, have been convict 
ed under S. 302/34. I. P. C. and sentenced 
to transportation for life. They have 
also been convicted under S. 326/34, 
I. P. 0. and Mohammada has been sen* 
tenoed to three years, and Raja and 
Uahman to li years’ rigorous imprison- 
ment, the sentences to run concurrently. 

if. J* prosecution is that 
Mt. Fatima (P. W. 3), who originally 


belonged to Mouza Rerka, was abducted 
by Mohammada appellant before her 
marriage. She returned to her parents 
after 5 or 6 days, and shortly afterwards 
was married (o one Salibon of the same 
village. She lived with Salihon for 
about six months, but was not very 
happy with him. Mohammada appears 
to have turned bis attention again to her 
and she eloped with him from Salibon’s 
house. For about two years, Moham- 
mada and Mt. Fatima remained together 
going from place to place, untraced by 
Salibon and the parents of Mt. Fatima. 
Eventually they came to Chak No. 40, 
near Eutbala Police Station, where they 
lived with Sultan (P. W. 4), as his guests. 
After ten or twelve days, Mohammada 
left the Chak leaving Mt. Fatima with 
Sultan. He returned a couple of weeks 
later and asked Mt. Fatima to accompany 
him. In the meantime however Mt. Fatima 
bad transferred her affections to Sultan 
and she declined to go with Mohammada. 
Mohammada was much disappointed, but 
ultimately he agreed to Mt. Fatima 
remaining with Sultan, on receipt of 
Es. 60 from him. Shortly afterwards, 
Salihon. the husband of Mt. Fatima,’ 
came to know that she was living with 
Sultan. Accordingly he, accompanied by 
Mt. Fatima’s father and other persons 
came to Chak No. 40 with a view to 
persuade Mt. Fatima to live with him, 
but she did not agree and finally and’ 
definitely refused to go back to her hus. 
band. Salibon. finding that all attempts 
to take her back had been infruotuous, 
agreed to divorce Mt. Fatima on receipt 
of Rs. 80 from Sultan. This amount is 
stated to have been paid by Sultan to 
Sahlion, and it is alleged that a divorce 
deed was actually written. Accordingly, 
hahbon and his people departed from 
Chak No. 40. leaving Mt. Fatima with 
bultan. A few davs later, one Ziada 
Mirasi came to the Chak. at the 
instance of Mohommada, in order to find 
out ifMt. Fatima was still with Sultan 
While peeping over the wall of the 
oour^ard, he was noticed by Mt. Fatima 
and Sulfcan, who gave him a beating. 

Within ten or twelve days of tbis ’inoi 
dent, on the night between 2l8t and 22nd 
November 1986. when Sultan and 
Mt. Fatima were sleeping in a kofcha of 
their house, and Hakam AU, father of 
bultan, was sleeping in the courtyard a 
number of pereons surreptitiously entered 
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tbo bouse. Mt. Fatima felt some bod; 
was bolding her by the arm. She woke 
up and noticed that it was Baja appellant. 
She raised a cry, which roused Sultan. 
It is alleged that Mohammada, appellant, 
who was armed with a cbbavi, struck 
Sultan, and bis companions beat him with 
lathis. Sultan was seriously injured and 
fell down. On hearing bis cries, his 
father Uakam Ali, who as already stated 
was sleeping in the courtyard, got up and 
shouted for help. The culprits then 
moved to the courtyard and attacked 
Hakam Ali indicting serious injuries on 
bis bead, which caused extensive frac- 
ture of the skull. Hakam Ali fell down 
and never regained consciousness. The 
cries of the inmates of the bouse attract- 
ed a number of neighbours to the spot, 
including Piran Ditta (P. W. 5), Raja 
(P. W. 61 and Hakam Ali (P. W. 7J. By 
that time however the culprits bad 
scaled the wall of the courtyard and bad 
gone out. Blows were exchanged between 
Piran Ditta, Hakam Ali and Raja who 
were inside the courtyard and the cul- 
prits who were outside. Hakam Ali was 
removed to the hospital at Euthala, from 
were be was taken to the Police Station 
at Pindi Baba-ud-Din, but died on the 
way. The first information report was 
soon lodged, in which the three appel- 
lants and one Hussain (who has been 
acquitted by the Sessions Judge), were 
mentioned as the culprits. 

That Hakim Ali died as a result of the 
injuries received at the hands of the 
persons, who bad entered bis house at 
night and bad attacked bim, and that bis 
son Sultan was grievously hurt with 
lethal weapons, admit of no doubt what, 
soever. The only question is whether 
the identity of the culprits has been 
sufficiently established. It has been 
argued on behalf of the appellants that 
the night was dark and therefore it was 
difficult to identify the assailant. It bas 
also been suggested, that it was more 
likely that tbe crime was committed by 
Salihon, the husband of Mt. Fatima and 
his friends, who must have come to 
forcibly take her away. This suggestion 
was put forward in tbe lower Court also, 
but was rejected by tbe learned Sessions 
Judge. After giving consideration to the 
arguments of counsel, 1 have no hesita- 
tion in agreeing with the learned Ses- 
sions Judge on this point. As stated above, 
according to Sultan and Mt. Fatima, 


Salihon had already divorced Mt. Fatima. 
The divorce. deed, however, has not been 
produced. 

It has been suggested, therefore, that 
as a matter of fact no divorce was given, 
and this story bas been invented by 
Mt. Fatima in order to save her former 
husband. I am unable to accept this 
contention. In the first place, it is quite 
clear that Mt. Fatima had never liked 
Salihon and there is no reason why she 
should have been anxious to save bim, if 
he was really tbe person who had raided 
Sultan’s bouse to forcibly carry her away 
and bad seriously injured Sultan, with 
whom she was living and whom she mar- 
ried sooo afterwards, and killed Sultan's 
father. Secondly, assuming that as a 
matter of fact she had not been divorced 


and Salihon was anxious to get her back, 
there is no reason why he should not 
have adopted the easier and less risky 
method of seeking redress in civil or 
oriminal Courts. Nor is there any reason, 
why Mt. Fatima and Sultan should have 
falsely implicated Mohammada. As al- 
ready stated, Mohammada was well known 
to Mt. Fatima and had lived in tbe 
house of Sultan for a considerable time. 
There was, therefore, no difficulty in 
their being able to identify bim. Tbe 
evidence as to whether there was a light 
burning at tbe time in the kothais con- 
flicting, and it is not possible to come to 
a definite finding on the point. But as- 
suroing that there was no light burning 
in tbe kotba at tbe time, I do not think 
it was difficult for the victims to recog- 
nize the assailants, who were known to 
them already. One of them pulled 
Mt. Fatima by the arm and he and the 
others remained in the bouse for a con- 
siderable time. Mohammada, of course, 
was well known to Mt. Fatima and Sultan. 
The other appellants, Raja and Bebman, 
belonged to Mauza Rerka, where Mt. 
Fatima was born and brought up, and she 


ew them well. , , 

It is also in evidence that 
riod that Mohammada and Mt. Fatima 
d lived with Sultan in Cbak No. 40. 
fore the divorce, both Rebman and 
qa had come to tbe ohak twice 
its to Mohammada. Thus. ^ 

ew them well. In “V 
no reason to doubt the 
y of the appellants. I am sat^bed 
It Mohammada. Bebman and Baj^ 
th one other person whose identity has 
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.DOt been established, came to Chak 
No. 40, armed with dangs, and cbbavis, 
■with the object o( forcibly taking away 
Mt. Eatima, that they stealthily entered 
SuUan’e bouse at night, that while in the 
bouse some of them inflicted lathi blows 
on Hakim Ali which resulted in bis death 
■and also caused grievous hurt with a 
chbavi to Sultan, and then they went 
away after scaling the wall of the court* 
yard of the house. 

The question for consideration is whe- 
ther on the facts as found above, the 
appellants are guilty of the offences of 
which they have been convicted. The 
Committing Magistrate had charged them 
under S. 304, Part 1, for causing the death 
of Hakim Ali, and under S. 326, I. P. C., 
for causing grievous hurt to Sultan. The 
learned Sessions Judge, at the commence- 
ment of the trial, altered the charges to 
those under S. 302/34 and S. 326/31 res- 
4 )eotiTely and found the three appellants 
guilty on both counts. I have no doubt 
that neither S. 302/34, nor S. 304, 
Fart 1/34, is applicable to the facts as 
alleged or proved. It is obvious that the 
preliminary intention of the culprits was 
to forcibly take away Mt. Fatima. They 
had no donbt armed themselves with 
dangs and ohhavis, and wonld have used 
them in case obstruction was offered to 
them in carrying out their preliminary 
intention. Bat in the oircumstances a 
common intention to commit culpable 
homicide amounting to murder, or culp- 
able homicide not amounting to murder, 
cannot possibly be imputed to them. This 
was frankly conceded by counsel for the 
Crown before us, and it is obvious that 
in the absence of such an intention the 
charge under S. 302/84 conld not possibly 
be sustained. Nor is the evidence definite 
as to who actually struck the ^atal blow 
to Hakim Ali. Therefore, none of the 
appellants could be held guilty under 
S. 302, or S. 304-1 for bis own personal 
act. 

On the facts found however the case 
clearly falls under S. 460, 1. P. 0. It has 
been found that the appellants jointly 
entered the house of Hakim Ali at dead 

ML intention of abducting 

Mt. Fatima, and after one or more of 
them bad mortally wounded Hakim Ali 
and caused grievous hart to Sultan they 
quitted the house by climbing over the 
wall of the^courtyard. They therefore 

^oaae-breaking" as defined 
1983 L/116 & 116 


in S. 445. Secondly S. 460 lays down that 
if at the time of committing house-break- 
ing by night, any person, guilty of such 
offence voluntarily causes or attempts to 
cause death or grievous hurt to any per- 
son, every person jointly concerned in 
committing such house-breaking by night 
shall be punished with transportation for 
life or with imprisonment of either des- 
cription which may extend to ten years 
and shall also be liable to fine. All facts 
necessary to make this section applicable 
have been proved in this case and there, 
fore the appellants are punishable as 
provided therein. We have carefully con- 
sidered the question of sentence, but are 
unable to find any estennating ciroum. 
stance. The crime was a partioulazly 
heinous one: the appellants trespassed 
into the honse of Hakim Ali at dead of 
night, intending to foroibly carry away 
Mt. Fatima; they had armed themselves 
with deadly weapons, which they freely 
used, killing Hakim Ali and seriously 
wounding bis son Sultan. In the oiroum- 
stances the ends of justice require that 
the maximum sentence be imposed ou 
them. Accordingly the conviction of the 
appellants for the major offence must be 
altered from one under S. 302/84 to that 
under S. 460, I. P. C., and the seuteuoe 
of transportation for life imposed on each 
appellant affirmed. In the oironmstanoes 
it does nob appear necessary to impose a 

separate sentence for the grievous hurt 
caused to Sultan. The oonviotiou and 
sentences under B. 326/34, I. P. 0., are 
therefore set aside. With this modifioa- 
tion I would dismiss the appeal. 

Dalip Singh, J. — I agree. 

D.S./R.E. Appeal dismissed. 
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Din Mohammad, J. 

Ali Mohammad and of/i«rs— Accused— 
Petitioners. 

V. 

i?mperor— Opposite Party. 

Criminal Revn. No. 633 of 1936. Da 
^ fw® o^^er of 

IQOR ®®®®' in No. 106 of 

Punjab Opium Smoking Act (6 of 1923). 
Si 5 and 2 (b)— ThrooHoroyed building— 
teoanti occupying different iloroy* 

Finding of Chandu in third atorey— Pre* 
•unption under S. S held, not applicible to 
tenants occupying other two atoreya 

In a throa.itoreyod buUaing different tenanka 
ocoapled different storeys. In the third atot^ 


914 Lahore 


Khuda Bakhsh V. Emperor 


193S 


Ohando and other articles used bj Chaada 
Bmokers nere found. In second storey DoOhandu 
was found but there were only bands and other 
articles used by bandsmen: 

Held : that the presumption under 8. 5 did 
not apply to the occupants of the other two 
storeys and even if it did apply it was rebutted 
by the finding of bands and by proof that they 
were not Chandu smokers. [P 914 0 2] 

Facts. — On 23rdJaDe 1935, the Excise 
Sab-Inspector, accompanied by Jai Gopal 
and others, raided a three storeyed house 
in Cbauk Matti. They found accused 
Nos. 5 to 12 sitting in the second storey. 
They placed a guard there and went up 
the third storey. There they found 
accused 1 to 4 smoking Chanda. A 
lamp, two Niqarian and other articles 
connected with Chandu smoking were 
found in the room, where accused 1 
to 4 were sitting and other articles con- 
nected with the same were recovered 
from the verandah of the third storey. 
Accused 13 is the owner of the house. 
Imam Din No. 13 has been convicted 
under 8. 8, Punjab Opium Smoking Act 
No. 6 of 1923, while the remaining ac- 
cused have been convicted under 8. 6 of 
the same Act as being members of an opium 
smoking assembly. Imam Din, accused 
13, admits that the bouse belongs to him. 
It has been amply proved by the prose- 
cution evidence that accused 1 to 4 were 
smoking Chandu in the third storey of the 
house, apparently with the knowledge of 
the owner. In my opinion, these 6ve ac. 
cased have been rightly convicted. But 
I am not convinced of the guilt of the 
remaining eight accused. They were sit- 
ting in the second storey. The prosecu- 
tion witnesses admit that bands were 
lying near them and other articles used 
by bandsmen were also lying near them. 
Mr. Abdul Hassan P. W. admits that 
Imam Din and his brothers work as 
bandsmen. These accused were appa- 
rently bandsmen living in the second 
storey of this bouse. 

The Magistrate has apparently con- 
victed these eight accused on the basis of 
the presumption mentioned in 8. 5 of the 
Act, which says that the presence of any 

opium in any place where three 

or more persons are assembled, shall be 
held sufficient to raise a presumption that 
each member of such assembly is present 
at such place for the purpose of smoking 
opium, or of preparing opium for smoking 
purposes. The word 'place' is defined in 
S. 2, Bub-cl. (b) as a building, bouse .... 


and any part thereof. The presumptioa 
indicated by 8. 5 could surely apply to 
the case of the men sitting, in the third 
storey, even if they had not been actually 
smoking Chandu ; but in my opinion the 
same presumption cannot be applied to 
any other part of the same building, viz. 
to the second storey where no Chanda or 
any apparatus in connexion with its 
preparation were found and where, on the 
other hand, bands and other articles con- 
nected with drum-beating were found. If 
in a three- storeyed building different 
tenants occupy different storeys, and 
in one storey Chandu is found I do not 
think that the presumption indicated 
in S. 5 applies to the tenants ocou- 
pying the other two storeys. Even if the 
presumption applies, I think it has been 
sufficiently rebutted by the prosecution 
evidence that the accused were bandsmen 
and were not smoking Chandu. I, there, 
fore, recommend that the conviction 
against accused 5 to 12 should be set 
aside, and submit the record to the High 
Court for orders. 

Order. — The interpretation placed by 
the Additional 8ession8 Judge upon the 
wording of 8. 5 read with S. 2 (b), Punjab 
Opium 8moking Act, appears to me to be 
quite reasonable. I accordingly quash 
the conviction of accused 6 to 12. The 
fines, if already paid, will be refunded to 
them. 

D.S./r.K. Order accordingly. 
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Skemp, J. 

Khuda Bakhsh — Convict — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 385 of 1935, De- 
ded on 10th May 1935, from order of 
agistrate, Ist Claes, Lahore, D/- 2Dd 
sbruary 1935. 

(a) Criminal Trial-Evidence-Accuied ra- 
sing at first to erosi axarome proJeculion 
itnesses but subsequently requesting to ra- 
il witnesses for cross-examination «on 
mpliance with such request '» to 

In a criminal trial the accused 
»s-eiamine tbo prosecution 
ongh he had been given 

, but subsequently requos ed *<> re-caU the 

tnessea for cross-examination. The MSgis 

'th. 

{uest was entirely justified. [pgijoS) 
CoJe (1860), S. 307- Accu..8 

and on provocation inflicting *ug»v 
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injuriet with tliarp edged weapon— Offence 
held to be under S. 324 and not under S. 307. 

In determining the natore of the ofience im« 
portent consideration is intention or knowledge 
ol the accused and circumstances under which 
the ofience was committed. Thus where the 
accused when he committed offence was drunk 
and on provocation he inflicted the injuries 
which were slight with a sharp edged weapon : 

Held : that the cooTiction under S. 807 could 
not be maintained but under S. 824 the accused 
was guilty of cansing hurt. [P 9I6 C 2j 

(c) Evidence Act (1872), S. 54 — Evidence oi 
bad character of accused ia irrelevarit — But 
previous conviction may be considered in 
awarding sentence. 

Under S. 54, Evidence Act, the bad character 
of an accused person Is irrelevant. But by uni* 
versai practice the previous character of an ac- 
oosed may be taken into account In awarding 
sentence. [P 916 C 2} 

S. D. Kitchlu — for Appellant. 

M, Tufail for Govi. Advocate — for the 
Crown. 

Jadgment. — The appellant Ehnda 
Bakhsh has been convioted under S. 307, 
I. P. C., of an attempt to murder one 
Mohammad Bashir and sentenced to five 
years' rigorous imprisonment. He has 
farther been ordered to famish security 
under S. 106, Criminal P. C., to keep the 
peace for three years after the expiry of 
sentence and himself execute a bond in 
the sum of Bs. 3,000 with two sureties 
for that amount. He has appealed through 
Br. Kitobla. The first point taken in ap. 
peal is that the Magistrate did not 
comply with. the provisions of S. 257, Cri- 
minal P. C. At an early stage of the 
case the aooased applied and was granted 
an adjournment to make an oral applica- 
tion for transfer of the case, but bis appli. 
cation for transfer was refused by 
the Additional District Magistrate. The 
case was then returned to the trying 
Magistrate. This was before the con. 
elusion of the first witness for the prose- 
cution, the medical witness. Thereafter 
the accused refused to cross-examine any 
of the witnesses although asked when 
each prosecution witness was examined. 
After the seventh prosecution witness the 
accused was examined under 8. 342, Cri- 
minal P. C., but refused to answer ques. 
tions. After the charge was framed he 
again refused to answer questions ; the 
Magistrate called up one by one all the 
prosecution witnesses, excepting the 
medical witness, and the accused asked 
them no questions. The Magistrate then 
took some more prosecution witnesses 
Who wore also not cross-examined, though 


the accused was given an opportunity to 
do so, and then, at the request of the pro 
seouting Sub-Inspeotor, adjourned the 
case for arguments. On the date fixed 
for arguments the accused engaged a 
counsel who requested the Magistrate to 
recall all the prosecution witnesses for 
cross-examination. The Magistrate re- 
fused. In my opinion be was entirely 
justified in so doing. The accused was 
' mute of malice” and the proviso to 
S. 257, Criminal P. C., was enacted to deal 
with cases like this. It runs ; 


Provided that, when the accused bas ctoss- 
oxamioed or bad the opportunity of cross^exa* 
mining any witness after the charge is framed, 
the attendance of anch witness shall not be 
compelled nndet this section, unless the Magis- 
trate is satisfied that It is necessary foe the 
purposes of justice. 


The accused had been given ample op- 
portunity for cross-examination and it 
would not have been reasonable to put 
the Crown to the expense or the witnesses 
to the tiauble of appearing again. Dr. 
Kitchlu referred to 134 I C 580(1). That 
was a political case in which the accused 
declined to cross-examine the prosecu- 
tion witnesses and made a statement. 
After the charge had been framed, how- 
ever, 

be apparently changed his mind and claimed 
that all the proseoution witnesses should be 
recalled for crose-examlnation. They wore re* 
oalled six days later and when all the ptoseou* 
tion witnesses were present, the accused pro- 
fessed his Inability to cross-examine them on 
the ground that be had not been furnished 
with a copy of their statements. He further 
etft(da (hat, If tba Court ooosidatad th^t tho 
witnesses could not be te-ealled again for orose- 
examinatioo, he would summon them as his 
defence witnessee. The Magistrate declined to 
. allow the accused an opportunity fo eroes- 
examlne the witnesses or to summon them aa 
defence witnesses. 


A learnea judge of this Court said that 
as the accused did nob know the names 
of the proseoution witnesses when they 
attended for cross-examination by him 
he could not oross-examine them pro- 
perly without obtaining copies of their 
depositions, and the refusal of the Magis. 
trate to resummon these witnesses waa 
unreasonable and had prejudiced the trial 
This opinion, however, is obiter, because 
the learned Judge accepted the appeal on 
the merits and finished by saying; 

If I had held that there was a ptima fade 

ease against the appellant I would have oonal* 


1. Obint Ram v. Emperor, 1931 Lah 186=siQqi 

1^680 =82 Or 
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dered the Decessitj of allowing the applicant an 
opportunity to further cross-examine the pro- 
secution witnesses, but. in view of my opinion 
on the merits of the case, it is not necessary to 
do so. 

It is moreover clear that the opinion 
was expressed on the particular facts of 
that case, which were more favourable to 
the accused than the present facts. On 
the merits, Dr. Kitchlu’s main point is 
that the charge of attempted murder is 
not brought home and at most the cir- 
cumstances justify a conviction for caus- 
ing simple hurt with a sharp-edged weapon 
under S. 324, I. P. C. The case for the 
prosecution as developed in Court and 
not subjected to cross-examination is as 
follows: A Pahlwan named lliraj Din, 
bis servant named Mohammad Bashir, and 
others were watching a political proces- 
sion in Lahore on the night of 30th 
November 1934. The appellant Kbuda 
Bakbsb asked Miraj Din for money, but 
Miraj Din had not got it at the time. 
Miraj Din left the place followed by 
Mohammad Bashir. The accused kept 
demanding money with menaces and 
finally, stabbed Mohammad Bashir. 
Mohammad Bashir was rescued by the 
on-lookerSi several of whom have given 
evidence. One of them, Diwan Cband, 
seized the knife from Kbuda Bakbsb aud 
was himself cut in the palm of the hand 
in doing so. The prosecution witnesses 
admit that Kbuda Bakbsb was struck by 
somebody in the crowd with a “a hunter” 
in order to make him let go. The medi- 
cal*evidenoe is that Mohammad Bashir 
bad three outs on the arms: two on the 
left arm and one on the right. All these 
outs were slight, the worst being 3/±”x 
l/4”x 1/2”. The wound on the right arm* 
was only 1/8” X 1/8”. These outs could 
be caused by the end of the knife pro- 
duced in Court. He also had two scrat- 
ches. Diwan Cband bad a out on the 
palm of the hand and Kbuda Bakbsb bad 
eleven contused wounds, swellings and 
abrasions, six of them on the head. 

The medical witness also said that 
Kbuda Bakbsb was drunk, smelling of 
drink and talking nonsense. This was 
not admitted at the trial by Mohammad 
Baebir, but when he made the first in- 
formation report at 10-30 p. m. on the 
night in question he told a story less 
damaging to the accused. He then said 
that Kbuda Bakbsb demanded money 
from Miraj Din who refused. Miraj Din 
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and he were going home. Khnda Bakhsh 
being drunk, Mohammad Bashir pushed 
Kbuda Bakbsb who fell down and on get, 
ting up got out a knife and attacked him* 
A pullover figured in the proseoukion 
story which bad cuts in the arm. The 
doctor was of opinion that the cuts on the 
pullover did not correspond to the outs 
on the person of the injured man as they 
were 2-1/4” apart, whereas outs on the 
arm of the accused were 2-1/2” apart. 
There were two out marks on the right arm 
and only one cut on the right arm of the 
injured man. I am, however, of opinion 
that this is over meticulous and noatteu. 
tioD need be paid to this. The learned 
counsel for the Crown urged that all the 
eye-witnesses say that Kbuda Bakhsh 
was threatening death to everybody. 
There is, however, no doubt that moat of 
them wanted to make out as heinous an 
offenoe as possible and that they bad a 
motive for doing so. In the circum. 
stances I do not think that it is safe to 
maintain the conviction under S. 307, 
I. P. C., and I alter the conviction to one 
under S. 324, 1. P. G. As to sentence, 
as laid down in S. 54, Evidence Act, the 
bad character of an accused person ia 
irrelevant. But by universal practice 
the previous character of an accused may 
be taken into account in awarding sen 
tence. It is in evidence that this Kbuda 
Bakbsb is the same Kbuda Bakbsb who 
stabbed Bajpal, the author of the notori- 
ous pamphlet "Bangila Basul” and was 
sentenced to seven years’ rigorous impri- 
sonment by the District Magistrate of 
Lahore in 1928, a sentence maintained 
on appeal. Taking all the oiroumstanoes 
into account, the previous bad record of 
the aooused, his drunkenness, the pro-^ 
vocation be bad both given and received,' 
the dangerous character of bis act, the 
trivial nature of the injuries he inflicted 
and the beating he received, I think two 
and a half years’ rigorous imprisonment 
will meet this case and I reduce the sen- 
tence accordingly. 

I also think it proper that the accused 
should be put on seourity to keep the 
peace after his release. It, is, however, 
represented that he is a poor man unable 
to give seourity of Bs. 3,000. I direo 
that after release he be put on security 
to keep the peace for a period of two 
years and execute a bond in the 
of Bs. 500 with two sureties eaoh ot 
Es. 500. If he fails to give this seoucity 
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be is to suffer simple imprisoDmeot; for 
two years. 

P.B./R.K. Sentence reduced. 
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Monroe and Din Mohammad, JJ. 

Bennett Coleman & Co., Ltd. — Appli- 
cants. 

V. 

G. S. Ulonga and another — Respon- 
dents. 

Criminal Appln. No. 4 of 1936, De- 
cided on 13tb May 1936. 

(a) Contempt — Plaint reflecting <everely 
on defendant'c conduct — lit publication is 
contempt. 

Where the publication of a plaint is the pub- 
lication of a document reflecting severely on 
the conduct of the defendant, a contempt of 
scandalous and serious nature is committed: 
In re ChelUnham and Swamca Ry. Carriage & 
Waggon Co.. (1869) 88 L / Ch 390; f?oac>i v. 
Oarvanor Hatl. 2 Atfe 469; Cheshire v. Strauss, 
(1896) 12 TLB 291, Bel. on; 1934 Cal 606, 
Dtsling. [P 918 0 2) 

(b) Contempt of Courts Act (1926), S. 2, 
tub s. (3)— Meaning of. 

Sub-s. (9), S. 2, Coutempt of Oourts Act, means 
that the contempt must be punishable as a 
contempt under the Penal Code and not 
punishable only because It otherwise is an 
oflence. [p gi8 C 1] 

Shamsher Bahadur — for Applicants. 

Ishar Das Khanna&nd Bam Narain — 
(or Respondent 1. 

Partab Singh and Bhagat Singh-^iot 
Bespondenb 2. 

Monroe, J. — This is an application on. 
der the Contempt of Courts Act brought 
by Bennett Coleman and Co. Ltd., 
against G. S. Manga and S. Bakhshish 
Singh. The applioants are the publisbera 
of a weekly paper called “The Illustrated 
Weekly of India,” and Bakhshish Singh, 
respondent 2, is the editor of a paper 
called The Khalsa” which is published 
in Lahore. The applioants carry on in 
their paper a competition known as 
The Comroonsense Crossword Compe. 
tition”, and give prizes for correct eolu- 
tions. G. 8. Monga, respondent 1, at- 
tempted to solve the puzzle contained in 
issue of 29th December 1936 and posted 
three separate solutions. The applicants 
admitted the receipt of two, one of which 
contained 12 and the other IS mistakes. 
Mr. Monga asserted that he had sent in 
a third solution which, when compared 
with the published result, was correct in 
all respeobs. Some correspondence took 
place between Mr. Monga and the appli- 
cants and on 6th February 1936 he inati- 
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tnted a suit against the applicants in the 
Court of the Senior Subordinate Judge, 
Ijabore, praying for a declaration that be 
was entitled to a prize as a winner. A 
summons in this suit was served on 26th 
February 1936. In the meantime Bakh. 
shiah Singh bad published the plaint 
together with a photograph of Mr. Monga 
in the paper “Khalsa”. It is further 
alleged by the applicants and has not 
been denied by Mr. Monga that he circa, 
larized copies of the page containing the 
plaint and photograph to several news- 
papers in India, with a letter asking the 
editors of such newspapers to reproduce 
the plaint in an early issue of their 
papers. It was farther stated and not 
denied that the plaint bad been amended 
on 30(b April 1936, and that the claim 
bad been altered to one for damages only, 
the amount being one rupee. The appli- 
cants complain that the publication of the 
plaint is likely to do them damage and 
it has been argued before us that this 
publication is likely to prejudice them in 
their defence to the suit and is a con- 
tempt of Court. 

The answer put forward by Mr. Monga 
is that his plaint merely sets out the 
facts and that be has given in it not only 
bis side of the story but that of the 
applicants. The argument for the editor 
of Khalsa” is that be published this 
item merely as an item of news. In the 
first place, we have no doubt whatever 
that the publication of this plaint is the 
publioatioQ of a document refleoting 
severely on the conduct of the applicants. 
Though no express charge is made, yet it 
is clearly implied that the competition 
was not properly conducted by the appli. 
cants. Mr. Monga has clearly shown that 
his aotion was inspired purely by spite, 
by sending a copy of this publication with 
a reQuest for its reproduotion in news, 
papers all over India. Such a reprodnc. 
tion could do him no good and any effect 
it could have would certainly be detri- 
mental to the applicants and would be 
calculated to raise prejudice against them. 
It is impossible to conceive why a news- 
paper should publish such document. It 
together with a photograph of Mr. Monga. 
takes up an entire page of the issue of the. 
newspaper. It is nob. as a perusal of it 
shows, a paper that is normally illnsbra- 
ted; yet, in order todraw attention to thia 
trivial dispute, a large photograph of Mr. 
Monga 18 published in it. We have no hesi- 
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Cation in coming to the conclusion that not 
only was this publication calculated to pre- 
judice the applicantsin their case but the 
publication was caused by Mr. Monga out 
of spite and with the intention of dama- 
ging his opponents and earning a noto- 
riety for himself. What the motive of 
the newspaper proprietor in publishing 
the plaint and photograph was, it is im- 
possible even to surmise. No one could 
regard this plaint as an interesting item 
of news. It is necessary to consider then 
whether the mere publication of a plaint 
in a suit may amount to a contempt of 
Court. The first ground of objection that 
was brought be(ore us against holding the 
present publication as a contempt of 
Court, was not pressed. In sub-s. (3), 
S. 2, Contempt of Courts Act, it is provi- 
vided : 
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Whenever a newspaper, either on its own 
motion or at the Instigation of others. pnblUhes 
the proceedings in a cause before the hearing, It 
tends to prejudice thatcause in the minde ofthe 
public. 

In 12 T L E 291 (3), so very clearly 
was it recognised that the publication of 
a statement of claim amounted to a con* 
tempt of Court that Sir Frank Lockwood 
for the respondent refused even to con- 
tend that it was not a contempt. He re- 
lied on the fact that bis client bad rea. 
Used hie error and done all that be conld 
to remedy it. Day, J. in his judgment 
said : 

It was shocking that newspapers should pub- 
lish such matters as this which had not been be- 
fore any Court of Justice. There was no excuse 
for that. It was interfering with the course 
of justice to make public the statement of claim 
in this way, which was the ex parte statement 
of one side. 


No High Court shall take cogDisAnce of a 
coot cm pt alleged to bave teen committed in res- 
pect of a Court subordinate to it where such 
contempt is an oSence punishable under the 
Penal Code. 

It suggested that Id the present 
case if the publication of the document 
could be contempt, it tvould also be defa- 
matory and, therefore, punishable as an 
offence. But, in our opinion, this sub- 
[Seotion means that the contempt most be 
punishable asa contempt under tbe Penal 
Code and not only because it otherwise is 
an offence. That tbe publication of a 
plaint may amount to contempt, is clear 
on the authorities cited to us. In38 L J 
Ch 330 (l), it was held that tbe publica- 
tion of a petition for tbe winding up of a 
Company, containing charges of fraud 
againet tbe directors, before the hearing 
of tbe petition was a contempt. Vice- 
Chancellor Malins relied upon tbe prin- 
ciple laid down by Lord Hardwicke in 2 
Atk 469 (2). Tbe passage which has been 
frequently cited in later cases and which 
may be taken as tbe basis of tbe modern 
law on this question runs as follows : 

Noihiug is more iucumbeot upon Courts of 
Justice than to preserve their proceedings 
from being misrepresented: nor Is there anything 
of more pernicious consequence than to preju- 
dice the minds of tbe public against persons con- 
cerned as parties in causes before the cause is 
finally heard. 

Yice-Cbancellor Malins lays down as a 
general propositiou that : 

1. In re Cheltenham and Swansea By Carriage 

& Waggon Co, (1869) 38 LJ Oh 330=20 L 

T 169=17 W E463. 

2. St. Jame's Evening Post Case; Roach y. Gar- 

vanor Hall, (1742) 2 Atk 460. 


The learned counsel for the respondeots 
relied on a passage from tbe judgment in 
1934 Cal 606 (4). The facts in that case 
bear a strong resemblance to those of the 
present case except that there was an 
intermediary between tbe plaintiff in tbe 
suit, tbe plaint in which was published, 
and tbe editor of tbe newspaper which 
published it. The learned Judge oameto 
tbe conclusion that there bad not been 

a contempt of Court and added: 

But I desire to say that if the editors and pro- 
prietors of newspapers take upon themselves to 
publish copies or resumes of pleadings and simi- 
lar documents in pending suits, they do soak 
considerable risk. 

The learned Judge dislinguished the 
case before him from tbe authorities cited 
on tbe ground that in those authorities it 
appeared that the documents reproduced 
contained charges of disgraceful conduct 
against the opposite party, while in the 
case before him be considered that the 
defendant was represented as merely tbe 
victim of the wickedness of others and he 
thought that no one reading the article 
would form an unfavourable view of the 
conduct of the defendant. Whether the 
distinction made by the learned Judge is 
^ well founded in law or not and in our 
opinion it is not— his decision has no 
bearing on the case before os. There can 
bo no doubt that the plaint which was 
published in the present case, reflects 
seriously on the conduct of the applicants. 
We have no doub t thata serious contempt 

3. ChoBhire v. Strauaa. (1896) 12 TLB JSL 

4. Atindra Narayan Boy v. ^ema^a Kumd 

Devi, 1931 Cal 606=162 I 0 900-38 C W ^ 
330. 
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4ias been committeiS, a contempt which 
has been described as of a scaodaloas 
nature, and a form of contempt whioh. if 
allowed to Sourish, might become a serious 
danger, as was argued by .Mr. CarsoQ 
(afterwards Lord Carson) in 12 T L R 291 
(3), the case to which we have referred 
above : 

If such a thing could be done, no one was 
safe. All that a man had to do was to com- 
mence an action against a poblic man, draw ap a 
statement of claim containing any matters of 
(prejudice be might choose to inTent, and then 
threaten to make public tbe statement of claim. 

During tbe hearing we aebed the 
learned counsel for both parties what 
their attitude was about the contempt. 
Mr. Partap Singh for the editor of the 
newspaper said that he regretted tbe 
publication which bad been made without 
any intention of harming the applicants. 
Mr. Monga, on tbe other hand, claimed 
that it was his right to publish the plaint 
•and, as we have indicated, bis conduct 
shows that he was acting with delibera- 
tion, prompted by spite and a desire to 
injure the applicants. In tbe oircumstan- 
oes, we think that it would be sufficient 
for Sardar Bakshish Singh to pay Bs. 32 
towards the costs of this application. We 
£d 6 Mr. Monga Bs. 100 and order him to 
pay Bs. 32| costs of the application, also. 
Mr. Monga will have one month from tbe 
^ate of this judgment, within which to 
<ZDak6 tbe payment. 

R.W./n.E. Application allowed. 


A. I. R. 1936 Lahore 919 
Din Mohammad, J. 

Parshotam Das — Convict — Petitioner. 

V. 

Smprror— Opposite Party. 

Criminal Bevn. No. 531 of 1936, De- 
cided on 12th June 1986, from order of 
Addl. Sees. Judge, Lahore. 

Criminal P.^ C. (1398). S. 257— Accuied 
summoning witneit— Witneit cannot refute 
to attend Court when lummoned— Feet of es* 
.pert wiloett— Aecuted should not be burden- 
ed with costs of expert (if his demand is 
‘Unreasonable) especially when Magistrate is 
•empowered to enforce alleodance of witness 
•and to pay him reasonable dues. 

A witness canuot refuse to attend the Court 
when summoned and the rules of the High 
Court hare clearly laid down tbe fees to which 
an expect wltneis la entitled. The Court, there* 
dore, should not hesitate 1q exereising Its 
powers under the law, however highly placed a 
witness may be. An accused should not be 
burdened with the costs of an expert, if his 
^demand is unreasonable, espeolally when the 


Magistrate Is empowered to enforce the attend* 
anee of the witness and to pay him bis reason- 
able dues : 1929 Lah 23; 108 I 0 907 and 1932 
Lah iBl. Bet. on. [P 912 0 2) 


Bam Lai Anand II — for Petitioner. 
Bam Saran — for the Crown. 


Order. — In a complaint under S. 420, 
I. P. C. charges were framed against the 
accused who was called upon to enter on 
his defence. On the l8tb November 1935, 
he was ordered to pat in a list of the 
defence witnesses which be wished to 
sommoD. In compliance with this order 
tbe accused submitted a list on tbe l9th 
November and included in it two hand- 
writing experts. Some time after, tbe 
accused gave up one of the experts and 
asked the Court to sammon the other 
expert named in the application. Some 
correspondence ensned between the Court 
and tbe expert and as the expert made an 
excessive demand, the Coart reserved 
its order on tbe 13th February 1936 and 
eventually on tbe 26tb February called 
upon the accused to deposit the expenses 
of the expert before he could be summon- 
ed. A petition against this order was 
lodged before the Additional Sessions 
Judge who has forwarded the proceedings 
to this Court with the recommendation 
that tbe order of the Magistrate be set 
aside. This matter has so often come be. 
fore this Court that I need not deal with 
it at length. Beferenoe in this oonneo- 
tioD may be made to 1929 Lah 23 (l) 
108 I C 907 (2) and 1932 Lah 481 (3). 
I specially draw the attention of the 
Magistrate to tbe remarks made by Jai 
Lai. J. in the last mentioned ruling. A 
witness cannot refuse to attend the Court 
when summoned and the rales of the 
High Court have clearly laid down the 
fees to which an expert witness is enti- 
tled. The Court, therefore, should not 
hesitate in exercising its powers under 
tbe law, however highly placed a witness 
may be. An accused persou should not 
be hardened with the costs of an expert, 
if his demand is unreasonable, especially^ 
when tbe Magistrate is empowered to' 
enforce the attendance of the witness andi 
to pay him bis reasonable dues. 


1. 8ayad Habib v. Bmperor, 1929 Lah 33=117 
10 667 =30 CrLJBU. 

S. Habib V. Mehdi HuasaiQ, (1928) 108 1 0 907 
=29 Or L J ib9. 

8. Bam Bataia v. Emperor, 1982 Lah 481= 
1932 Or 0 619=189 1 0 608=83 Or L J 761 
=33 P L R 811. 
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I therefore accept the recommendatioQ 
of the Sessions Judge, set aside the order 
of the trial Magistrate and direct him to 
summon the witness at Government ex- 
pense and to pay him what the rules 
permit. 

D.s./r.K. Order set aside. 


A. 1. R. 1936 Lahore 920 
Jai Lal, J. 

Mehr Das and another — Plaintiffs — 
Appellants. 

V. 

Alunshi Sam and others — Defendants — 
Bespoodents. 

Second Appeal No. 2138 of 1935, Deci- 
ded on 8th April 1936, from decree of 
Dist. Judge, Ludhiana, D/- 15th August 
1935. 

(a) Custom (Punjab)— Ancestral properly — 
Person appointed beir dying without lineal 
descendant— Property reverts to heirs of 
adoptive father. 

Id the case of ancestral property inherited 
by a person who has been appointed an heir 
under the Customary law such property re* 
verts to the heirs of the adoptive father on the 
death of the appointed heir without lineal 
descendants. [P 920 C 2] 

(b) Custom (Punjab)'-*Successioti~*Chela* 
— His position is not like that of an appoint 
ted heir. 

Although In some respects **cbela" occupies 
the same position as a son hie position is not 
like that of an appointed beir, land all the cus* 
tomary law rules relating to the succession to 
the estate of an appointed beir do not apply. 

[P 920 0 2] 

(c) Custom (Punjab)— Cases under Custo* 
mary Law cannot be decided on analogy. 

Cases under Customary law cannot be decided 
on analogy. tP ^20 C 2] 

(d) Punjab Courts Act (6 of 1918), S. 41 — 
Question of succession not decided on merits 
but on analogy— Certificate is not necessary. 

Where the lower appellate Court decides a 
question of succession not on the basis of evi* 
donee but on analogy a certificate under S. 41 is 
not necessary. [P 921 0 1) 

Achhru Bam— hr Appellants. 

Mnkand Lal Puri — /or Respondents. 

Judgment, — Tbe question involved in 
this appeal is not free from difficulty. 
One Mela Bam made Kebr Das bis chela 
and on bis death bis property was in- 
herited by Kebr Das in spite of tbe claim 
of his nephew. Mela Ram was an Udasi 
Fakir, but tbe property in dispute is not 
attached to any religious institution. It 
was the personal property of Mela Ram. 
Kebr Das has now died and tbe land in 


dispute is in possession of his mother and* 
bis brother who are the plaintiff.appel. 
lants in this case. They instituted a saitr 
for a declaration of their title against 
Munshi Eam, nephew of Mela Ram, They 
claim that tbe property left by Kebr Das 
descends to them by inheritance. The 
defendants, on the other hand, claim 
that the property reverts to the heirs of 
Mela Bam on the analogy of tbe death of 
an appointed heir under the Customary 
law who dies without leaving any lineal 
descendants. 

There is no doubt that in tbe case of 
ancestral property inherited by a person 
who has been appointed an heir nnder 
tbe Customary law such property reverts 
to tbe heirs of tbe adoptive father on tbe 
death of the appointed heir without 
lineal descendants. The question is whe- 
tber the same rule should apply to tbe 
case of a chela. It is true that in some 
respects a chela occupies tbe same posi- 
tion as a son. Tbe question is whether 
his position is like that of an appointed 
heir or like that of a regnlarly adopted 
son or whether it is different from both. 
Tbe learned counsel relies upon tbe judg- 
ment of tbe District Judge when on tbe 
death of Mela Ram he held Kebr Das to 
be preferential beir to the respondent 
Munshi Ram. He remarked there that 
Eehr Das as the chela of Mela Ram was 
like bis son, bat I am unable to bold that 
this remark imports all tbe Customary 
law rules relating to tbe succession to 
tbe estate of an appointed beir. Tbe 
appellants are in possession of the pro* 
perty and the respondents can only 
succeed by proving a olearly better title 
to succeed to tbe land in suit to the- 
plaintiffs. In my opinion in this they 
have not snooeeded. Tbe property ad- 
mittedly has been left by Kebr Das and 
ordinarily his mother and his brother are' 
entitled to inherit it unless it can be 
shown that by virtue of tbe status of 
Kebr Das as chela of Mela Ram tbe pro- 
perty reverts to the heirs of Mela Bam. 
No authority has been cited in support of 
this assertion of reversion except that it. 
is contended that exactly the same rule 
should apply as governs the case of in- 
heritance to an appointed heir. I do not 
think cases under the Cuslomary law 
can be decided on mere analogy. The 
plaintiffs-appellante, therefore, are enti- 
tled to succeed on the force of their 
possession. 
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There is do force in the preliminary 
obieotion raised by the respoodeats that 
DO appeal lies in this case nikboat a 
certificate nnder S. 41, Pnnjab Conrts 
Act. The learned Jndge of the lower 
appellate Court has not decided the 
matter on the basis of any evidence but 
merely on the analogy to the succession 
to the estate of an appointed heir. A 
oertificate is not necessary in these cir- 
camstances; 157 I C 341 (l). I accor- 
dingly accept this appeal, set aside the 
decree of the Courts below and decree 
the plaintiffs’ suit so far as the land in 
suit is concerned. With regard to the 
bouse, the suit shall be dismissed because 
it appears from the judgment of tbs 
lower appellate Court that the plaintiffs 
abandoned their claim to it. Under the 
oircumstanoes I leave the parties to bear 
their own costs throughout. 

V.B./r.k. Appeal accepted. 

1. Inder Singh v. Jai Singh, (1935) 157 I 0 341 
=37 P L R 890. 


A. I. B. 1936 Lahore 921 

Bhide, J. 

Megh Baj and others — Plaintiffs — 
Appellants. 

V. 

Municipal Committee, .4ioAar— Defen. 
dant — Respondent. 

Second Appeal No. 383 of 1936, De- 
cided on 26th June 1936, from decree of 
Addl. Diet. Judge, Perozepore, D/. lOtb 
December 1935. 

(a) Evidence Act (1872), S. 3S— Entries in 
revenue record tbowing certain lend to be 
Ihorougbfare are relevent under S. 35. 

Eotiies in tevenuo record showing certain 
land to be a tboronghlare, although not en- 
titled to preiamptlon under 8. 44, Punjab Land 
Revenue Act, can be considered as relevant 
nnder 8. 86, Evidence Act, for purpose of show 
log that that land in dispute was used as a 
thoroughfare when the entries were made. 

[P 931 0 a : P 993 0 1] 

(b) Easement— Inference that land is dedi- 
cated for use as public road, on account of 
continuous user as such, is one of fact— It ia 
open to rebuttal. 

Inference that certain land is dedicated for 
use as puhlio road, by reason of its long and 
eontlnuoos user as such, is one of fact and is 
open to rehnttal. [P 932 01] 

Nawal Kishore — for Appellants. 

J . N. Aggamoal and Asa Bam Aggarwal 
— for Respondent. 

Judgment. — Plaintiffs sued in this case 
to restrain the defendant Municipal Com. 
mittee of Abohar from interfering with 


their rights in respect of land included in 
Rbasra No. 2536. It appears that the 
plaintiffs wanted to build on this land 
but the defendant prevented them from 
doing so claiming that the land was a part 
of a pnblic thoroughfare. The Courts be- 
low have upheld the defendant's conten- 
tioD that the land in dispute is a portion 
of a public way and have dismissed the 
suit. From this decision plaintiffs have 
preferred a second appeal. The material 
facts brieffy are that the plaintiffs are 
recorded as owners of the land in dispute 
in the revenue records. Prior to 1913-14 
the land used to be cultivated, but from 
1913-14 to 1927 the land has beep des- 
cribed iu the revenue records as ‘share’ 
'am (thoroughfare) or rasta (road).' In 
1927 the land was shown as cultivated, 
but I agree with the view of the learned 
District Judge that the entry is suspicious 
and may have been made merely with a 
view to support the present claim of the 
plaintiffs. The oral evidence produced 
was not of much value and was not relied 
on ; but from the long user of the land as 
a road as ehown by the entries in the 
revenue records and the inspection of the 
spot which showed that the land was an 
essential part of a thoroughfare the 
learned District Judge has inferred that 
the land was dedicated for use as a publio 
road. 

The learned counsel for the plaintiffs 
contended that the entries in the revenue 
records have no presumption of correct- 
ness as they do not fall within the scope 
of the information which is required to 
be given in the revenue records under 
S. 31, Punjab Land Revenue Act. In 
support of this coutention be relied on A 
Lab 327 (l). He aocordiugly urged that 
there was no evidence to establish any 
long user of the land as a toad, muoh less 
to justify any iDferenee as to its dedioa. 
tioD for the purpose. The entry "Shara 
’am or raeta" is made in the revenue re- 
cords against the land in dispute in the 
column of cultivation. Tbe land is also 
shown as gbair mumkin rasta” in column 
with regard to the quality of the land 
(qisam zamin). These entries were made 
by a public officer in discharge of bis 
duties and even if they are not entitled 
to presumption under S. 44, Punjab Land 
Revenue Act, I do not see why they' 

1. 8adiq HusBaiu v. Annp Singh, 1921 Lah 161 
=76 1 0 91=4 Lah 837. 
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should not be considered to be relevant 
under S. 35, Evidence Act. I do not 
think the entries in question can be said 
to be wholly outside the scope of the 
duties of tbe revenue ofbcers who made 
them. Under the Punjab Land Revenue 
Act tbe Pinancial Commissioners have 
made rules prescribing the forms in which 
tbe annual record is to be prepared and 
according to tbe instructions issued tbe en- 
tries in question were made (see standing 
order of Financial Commissioner No. 23). 
In my opinion the entries are relevant 
for the purpose of showing that tbe land 
was found to be used as a road or a 
thoroughfare when the entries were made. 
They support the defendant's evidecce 
and in the circumstances there seems to 
be no reason why the defendant's evi- 
dence should not be accepted. 

The fact that tbe land is being used as 
a public road at present is also shown by 
the inspection note of tbe trial Court. 
I, therefore, agree with the finding of tbe 
learned District Judge that the land has 
been used as a public road from 1913. 
1927. Tbe learned District Judge has 
inferred dedication of tbe land for use as 
a public road from its long and continuous 
user as such for some 25 years. Now, 
this inference was really one of fact 
rather than of law. It was open to the 
plaintiffs to rebut it, but they have given 
no reasonable explanation why they 
should have allowed tbe land to be used 
as a road for such a long period. It is 
not alleged that they were absent from 
tbe village. They have other cultivable 
land close by. In the circumstances the 
learned District Judge was I think justi- 
fied in holding that the plaintiffs must 
have been aware during this period that 
the land was being used as a public road. 
Id my opinion there is no valid ground 
for interference with the decision of the 
learned District Judge in second appeal. 
I dismiss the appeal with costs. 

B.U./r.K. Appeal dismissed. 

A. I. R. 1936 Lahore 922 

Jai LaXj, J. 

Mt. Defendant-Appellant. 

V. 

Gora i/af— Plaintiff— Respondent. 

Civil Regular Second Appeal No. 267 
of 1936. Decided on 1st May.l936, against 
decree of Senior Sub. Judge, Hosbiarpur, 
D/. 23th November 1935. 


Punjab Tenancy Act (16 of 1887), St. $9, 
60 and 77 (3)— Sale of occupancy rigbtt by 
widow to landlord— Sate it voidable at option 
of landlord — Suit by landlord for declaratiea 
that he it owner it cognizable by civil Court 

Primarily, the Punjab Tenaucy Act hat been 
enacted to regulate the relationship between 
landlord and tenant and it has nothing to do 
with the rights of the reversioners which are 
governed by tbe rules of inheritance based on 
tbe personal law of the parties or on tbe cot* 
tomary law. (P 928 C 1] 

Where a widow succeeding to tbe occupancy 
rights of her husband sold them to the land* 
lord, and tbe landlord brought a suit for a 
declaration that he became owner of the rigbti 
by reason of tbe sale in his favour, but the 
widow contested that tho sale was void and 
that the civil Court bad no jurisdiction to 
entertain the suit; 

Eeld: that the dispute was between tbe 
former landlord and former tenant and not bet- 
ween tbe reversioners and tbe tenants or tbs 
landlord. 8. CO therefore applied and the sale 
was voidable at tbe option ol the landlord; 

[P 923 0 1] 

Btld alio: that the suit was not between a 
landlord and a tenant but was a suit by a 
person who previously was a landlord and who 
claimed that tbe occupauoy rights bad been 
sold to him. He did not claim the extinction 
of tbe occupancy rights by virtue of any custom 
or any default in tbe performance of the re- 
quisite conditions by the tenant, but by a 
deliberate act of abandonment on receipt of 
consideration, that is by sale. The suit there- 
fore was cognizable by tbe civil Courts. 

(P 923 0 21 


D. N. Aggarwal~hT Appellant. 

Parkash Chandra Jain and Shamair 
/hand—ioz Respondent. 

Judgment. — Tbe appellant Mt. Malian, 
ucceeded to tbe occupancy rights of bet 
lusband in tbe land in dispute. Sub. 
equently sbe sold those rights to the 
espondent, tbe landlord, and gave him 
) 03 eession of the land. It has been found 
)y the lower appellate Court that tbe 
andlord has been in possession of the 
and subsequent to the sale of the ocou- 
)aacy rights to him by the appellant, but 
vhen be attempted to have mutation of 
hose rights made in bis faviwr, the 
Sevenue Authorities refused to effect tbe 
nutation on the ground that the sale of 
be occupancy rights was void under tne 
aw. He consequently instituted a suit 
or a declaration that he was the owner 
,f tbe land; in other 

lanoy rights which vested in Mt. MaUw 
lad been extinguiBhed by the sale m bifl 
avoufa Mb. Malian the only defen- 
lant. She contested the suit firstly on 
,he ground that tbe sale the ocoupanoy 
rights was void under S. 59, Punjab T 
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ancy Act. and therefore the plaiDtiff, the 
{landlord, was not entitled to a declata. 
tion; and secondly that the civil Courts 
'had DO jurisdiction to entertain the suit. 
I am not concerned in this appeal with 
the other grounds of defence, because 
they have not been raised here: the 
ifactum of sale was denied, but tbie has 
been found against the appellant. 

Section 60, Punjab Tenancy Act, pro- 
vides that any sale of occupancy rights 
made in contravention of the provisions 
of the Act shall be voidable at the option 
of the landlord. But it is contended that 
S. 59 provides that a widow in possession 
of the occupancy rights shall not alienate 
them except as is provided in that 
section. It is therefore contended that the 
sale of occupancy rights is void and that 
8. 60 does not govern the oases ofaliena. 
tion made by a widow against the provi- 
sions of S. 59. There is no force in this 
contention. No doubt it is supported by 
-some authority of the Chief Court of the 
Punjab, but the subsequent judgments of 
that Court and also of this Court are in 
'favour of the proposition that such a sale 
is voidable at the option of the landlord. 
It is not necessary to discuss those cases 
because they have all been mentioned 
in the judgment of the learned Senior 
Sub-Judge. Primarily, the Punjab Ten- 
ancy Act has been enacted to regulate the 
relationship between landlord and tenant; 
it has nothing to do with the rights of 
the reversioners which are governed by 
the rules of inheritance based on the 
personal law of the parlies or on the Cus- 
tomary Law. Therefore in my opinion, 
the conclusion of the learned Senior Sub. 
Judge is correct, that the sale of occu- 
panoy rights by a widow is voidable at 
the option of the landlord. The dispute 
in this case is between-the landlord and 
the tenant or rather between the former 
landlord and the former tenant and not 
between the reversioners and the tenants 
ortho landlord, and the Senior Sub-Judge 
has e.xpressly left it open to the rever. 
sioners to institute a suit, if they are so 
advised, when the occasion arises. 

With regard to the question of jurisdic- 
Ition, in my opinion, the view of the 
Senior Sub- Judge is correct, that the suit 
lis cognizable by the civil Courts. The 
relationship of landlord and tenant does 
nob exist on the facts found. It is not a 
suit between a landlord and a tenant, but 
it is a suit by a person who previously 


was a landlord and who claims that the 
occupancy rights have been sold to him. 
He does not claim the extinction of the 
occupancy rights by virtue of any custom 
or any default in the performance of the 
requisite conditions by the tenant but by 
a deliberate act of abandonment on 
receipt of consideration, that is to say, 
by sale. In my opinion, such a suit is 
cognizable by the civil Courts and 1 dis. 
miss this appeal with costs. 

D.S./r,k. Appeal dismiised. 


A. 1. R. 1936 Lahore 923 
Jai Lax*, J. 

Amin C/ion<i-“Petitioner. 

V. 

Duni Chand and others — Opposite 
Parties. 

Civil Revn. No. 718 of 1935, Decided 
on 12th Match 1936, from order of Addl. 
Diet. Judge, Lyallpur, D/. 11th May 
1935, 

Insolvency — Application by creditor — Date 
of actual trantfer and not date of mutation 
i( dale of act of insolvency. 

A debtor transferred some of bis agricnltnral 
property to anolbet on a certain date and 
applied for mutation. The mutation took place 
on a diflerenk date. Within three months of the 
date of mutation a creditor of the transferor 
applied to Court for getting the transferor 
declared an insolvent alleging the transfer as 
an act of insolvency: 

Eetd: that the date of mutation was not the 
date of act of insolvency but the date of trans* 
fet was the date of act of insolvenoy and as 
such tbe application of the creditor was in* 
competent: 1925 Lah 43S. J’oH.; 1935 Lah 565 
(P B), Disting. (P924 C 1) 

J. B. Agnihotri and M. L. Puri — for 
Petitioner. 

Jitvan Lai Xapur for Duni Chand 
(Eespondeot)— for Opposite Parties. 

Order.— On 20th October 1932 Ghulam 
repotted to the Patwari that be bad 
mortgaged bis property to Duni Chand 
on 10th October 1932. The Patwari 
recorded the report and mutation was 
sanctioned on 24tb November 1932. On 
24th February 1933 an application was 
made by one of the creditors of Ghulam 
for tbe adjudication of Ghulam as an 
insolvent on the ground that be had com. 
mitted an act of insolvenoy within three 
months. Apparently the creditor alleged 
that the act of insolvenoy consisted of the 
fact of mutation on 24tb November 1933, 
The question in this petition is whether 
Ghulam should be deemed to have com. 
mitted tbe act of insolvency at the latest 
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CD 20th October 1932 or on 24th Novem- 


ber 1932. In the latter case the applica- 
tion would be within three months of the 
act of insolrenoy and in the former case 
it would be beyond three months and 
therefore incompetent. The learned Addi- 
tional District Judge has held that the act 
of insolvency should bo deemed to have 
been committed on 20th October 1932 and_ 
in support of this view he has cited 1925 
Lah 436 (l) which clearly supports his 
conclusion. This view is further support, 
ed by the judgment of Agha Haidar, J., 
in Civil Eevision No. 12 of 1936 (2). 

The appellant's counsel however relies 
upon 16 Lah 735 (3). In that case the 
alleged act of insolvency consisted of 
transfer of his property by the alleged 
insolvent by means of a deed executed by 
him and subsequently registered. The 
question was whether the act of insol- 
vency should be deemed to have been 
committed on the date of the execution of 
the deed or on the date of its registration. 
It was held that it was the registration 
which would produce the legal effect of 
transferring the property of the insolvent 
to the alienee and therefore the act of 
insolvency should be deemed to have 
been committed on the date of the regis- 
tration. There is however a clear distino- 
tion between that case and the case 
before me. In the case of a transfer by 
means of a deed it is the deed which con- 
fers the title on the alienee. A mutation 
does not by itself confer any title; it 
merely purports to record a transaction 
which has alredy taken place. That 
|transaction may be an oral transaction or 
lit may have been by means of a deed. In 
the present case it was an oral transac- 
tion and according to the report made to 
the Patwari the transaction took place on 
10th October 1932, but as the report was 
made on 20th October 1932 the Addi- 
'tional District Judge acted on the safe 
side by taking the latter date as the date 
of the alienation, and therefore of the act 
of insolvency, in my opinion the view of 
the learned Additional District Judge is 
Icorrect and I dismiss this petition with 
costs. 

B.D./r.K. Petition dismissed. 


1. Nur Mahomed v. Lai Cband, 192SLah436= 
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2. Tirath Das v. Jhaugi Ram, Civil Revn. 
No. 12 ol 1936. 
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COLDSTEEAM AND BBIDE, JJ. 

Mukand Stnpii— Objector — Appellant. 

V. 

Puran Das — Petitioner and others — 
Objectors — Respondents. 

First Appeal No. 1710 of 1932, De- 
cided on 22nd April 1936, from decree of 
Sikh Gurdwaras Tribunal, Lahore, D/. 
20th July 1932. 

Punjab Sikh Gurdwaras Act (8 of 1925),. 
Ss. 2 (a) and 16 (2) (iii) — Udasis or Almast 
Dhuan are not Sikhs — Dharamsala founded 
hy Udasi is not Sikh Gurdwara under piovi* 
stons of S. 16 (2) (iii). 

Id order to succeed in proving that an institu* 
iioD is a Sikh Gurdwara under the provisions ot 
8. 16 (2) (iii) of the Act, a petitioner has to 
prove both that the institution is being used 
for public worship Sikhs before and at the 
time of the presentation of the petition and that 
it was established for this purpose by the Sikhs. 

(P 925 C 2). 

Where a dharamsala has been proved to be 
founded by an Udasi of Almaet Dbnan, tba 
dbarazDsala is not a Sikh Gurdwara although It 
is proved that it is being used for public worship 
by Sikhs before and at the time of presentation, 
of petition. For Udasis or Udasie of Almasi 
Dhuan are not Sikhs. Finding of four Grantb 
Sahibs, Sikh Sblokas in Gurumukbion the walls* 
and pictures of Guru Nanak and Guru Govind 
Singh will not prove encb dbaramsala to be a. 
Sikh Gurdwara, for they are consistent with the 
dbaramsala being founded as an Udasi Institu- 
tion ; 1931 Lah 161 and 1936 P C 98, Be/, on. 

[P 928 0 2) 

Bhag^t Singh and B, C, Manchanda 
for'Appellant. 

Jagan Nath Aggarwal, Igbal Singh 
and Shaukat Bai — for Respondenka. 

Coldstream, J. — This judgment wilt 
dispose of the two appeals No8. 1710 and 
1711 of 1932 against a decision of the 
Second Sikh Gurdwaras Tribunal that an 
institution at Kamalia in Montgomery 
District known as the Dbaramsala Sain- 
daswali which had been claimed in a 
petition presented to the Local Govern- 
ment under S. 7, Sikh Gurdwaras 
be a Sikh Gurdwara was not a Sikh 
Gurdwara. On that petition being pub- 
lished two petitions were presented under 
S. 8 of the Act, one No. 209 by Puram 
Das, the Mabant of the Institution, and 
the other No. 210 by 32 Hindu residents- 
of Kamalia who asserted that the Dharam- 
sala was an Udasi institution. The 
nal issued notice to the signatories of tbe^ 
original petition presented under b. 
and to the Sikh Gurdwara Parbandbafe 
Committee. The latter declined to beco®^ 
a party to the proceedings. Two of tbeior- 
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iner, Sander Singh and Jai Kishen Singh, 
appeared before the Tribunal. Proceedings 
were ordered to be ex parte against the 
others. 

On 4th August 1930, the proceedings 
were adjourned at the instance of counsel 
for Sunder Singh and Jai Kiahen in order 
that they might be dealt with together 
with similar petitions relating to the 
Dharamsala at Cbauntra Sargana in Mul- 
tan District submitted by Paran Das and 
42 Hindus of Cbauntra Sargana which 
petitions were before the First Tribunal. 
Those petitions Nos. 337 and 338 were 
transferred to the Second Tribunil. On 
16th March 1931, when all four petitions 
were to be dealt with, the Tribunal was 
informed that the Sikh Gurdwara Par- 
bandhak Committee did not wish to be 
joined as parties in the proceedings relat- 
ing to the petitions Nos. 337 and 333 and 
the only three Sikhs who appeared in 
compliance with the notices issued to 
them in respect of these petitions declared 
that they did not wish to contest the 
claim made in them. The Tribunal ac- 
cordingly passed orders on the petitions 
No. 337 and 338 declaring that the 
Dhpamsala at Cbauntra Sargana was not 
a Sikh Gurdwara. 

On the same day the Tribunal ordered 
that petitions Nos. 209 and 210 would be 
tried together, the only issue being whe. 
ther the Dharamsala Saindaswali was a 
Sikh Gardwara under the Sikh Gurd- 
waras Act. On 4th June 1931 six of the 
Sikh petitioners under S. 7 attended the 
Court and applied for the ex parte 
order to be set aside as against them. 
This application was accepted apparently 
beoauee the applicants had not been 
served with notice. A similar appHoation 
made on behalf of the Sikh Gurdwara 
Parbandhak Committee was rightly re- 
jejjted. At the same time the Tribunal, 
with some hesitation granted an applica- 
tion by Mukand Singh, who bad not ap- 
peared before to contest the petition, to 
have the ex parte order against him set 
aside, in view of his statement that he 
did not think he bad been given notice.” 
After this the six other petitioners under 
S. 7, against whom the ex parte order had 
been set aside, made statements that they 
did not wish to resist Puran Das’s claim. 
Next day the tribanal commissioned its 
deader Ali Mohammad to inspect the 
Dharamsala. Ali Mohammad visited the 
Dharamsala and submitted a report on 
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7th June. After some of the evidence 
for the objectors, (that is to say the 
Sikhs) bad been recorded on 15th August 
the bearing was adjoarned as the case bad 
almost been compromised.” The com- 
promise however fell through and the 
tribunal proceeded to record evidence on 
5tb and 6bh January 1932. On the latter 
date an order was passed that the pro- 
ceedings bad been ex parte as against 
Sundar Singh and Jai Kishen Singh since 
13tb July 1931. Thus the only objector 
remaining a party to the case was l^lukand 
Singh, who bad appeared before the 
tribunal more than a year after the pro- 
ceedings had started. Evidence was con- 
cluded CD 11th May, arguments were 
hnisbed on 29th June 1932, and on 4tb 
July Sardar Kharak Singh delivered a 
judgment in favour of the objectors, find- 
ing that the Dharamsala was a Gurdwara 
within the definition in S. 16 (2) (iii), 
Sikh Gurdwaras Act, inasmuch as it was 
proved that it had been founded for public 
worehip by Sikhs and was beiog used for 
such worship. From this judgment the 
President and the third member of the 
tribunal dissented, with the result that 
the tribunal by a majority declared the 
Dharamsala not to be a Sikh Gardwara. 
It is against this decision that the appeals 
now before us have been presented, the 
only appellant in each case being Mukand 
Singh. 

In order to succeed in proving that the 
Dharamsala is a Sikh Gurdwara nnder 
the provisions of S. 16 (2) (iii) of the Act, 
which is the case put forward by the ap- 
pellants, the appellants bad to prove both 
that the Dharamsala was being used for 
public worship by Sikhs before and at the 
time of the presentation of the petition 
and that it was established for this pur- 
pose. There is a good deal of evidence 
that since about 1898 public Sikh reli- 
gious services have been held from time to 
time in the Gurdwara. Sbabads have been 
sung in the presence of theGrantb Sahib, 
four copies of which have been displayed 
for worship — two in one apartment and 
two in another resorted to by women. 
Amrit has sometimes been administered, 
the Grantb Sahib recited, though not re- 
gularly nor by professional Granthis and 
morning and evening Sikh services have 
been held. It is true that the witnesses 
are mostly related to Mukand Singh by 
blood or marriage or are intorested in him 
but this is natural for, according to the 
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evidence, the Sikhs in Kamalia are few 
and inter related (0. W. No. 13.). There 
is also some documentary evidence to 
which I will refer later indicating that 
the third Mabant Brahm Das who died 
about the year 1920 had strong Sikh 
leanings and reverenced the ten Gurus. 
His Chela and successor Ram Das des- 
cribed his occupation as Sikhi when he 
sold some land belonging to the institu- 
tion for the purpose, according to the 
deed of sale, of constructing of Gurdwaras 
at Nankana Sahib and Kamalia. 

The evidence on the other side that 
the Granth Sahib is not and never has 
been worshipped or recited and that there 
has never been any public worship in the 
Dharamsala other than that of the Gola 
Sahib and the image of Baba Sri Cband 
is most unconvincing and discrepant and 
I believe it to be untrue, although I see 
no reason to reject the respondents’ evi- 
dence that the Murti of Baba Sri Chand 
and a Gola Sahib or Ball of Ashes (the 
ordinary object of Udasi worship) have 
been worshipped in the institution. It 
is in my opinion proved that the in- 
stitution was used for public worship by 
Sikhs before and at the time of the pre- 
sentation of the petition. It remains to 
decide whether the Dharamsala has been 
proved to have been established for 
public worship by Sikhs. There is no 
documentary evidence to show for what 
particular purpose the Dharamsala was 
established. It was founded by Bawa 
Sain Das, an Udasi Sadh, who was the 
founder and Uabant of the Dharamsala 
at Chauntra Sargana, and the Mabantsof 
that Dbarmsala have already been the 
Mahants of this institution, the succes. 
sion being from Guru to Chela. Sain Das 
died in 1872. The second Mabant was his 
Chela Narain Das, the third another of bis 
Chelas Brahm Das, che fourth Bam Das 
and the hfth Puran Das who presented the 
petition No. 209 and is the respondent in 
appeal No. 1910. It was admitted by the 
appellant’s own witness Sundar Singh that 
this Dharamsala and the Chauntra are one 
institution, managed and financed by the 
same Mabant. 

For the appellants it is contended that 
the proved prevalence of Sikh worship 
during the last thirty years affords, in 
the absence of any evidence of a change 
in the form of worship, basis for a strong 
presumpticn that the Dharamsala was 
founded for Bikh worship and that this 


presumption is strengthened by the evi. 
dence that the Granth Sahib has always 
been kept in the institution, that the 
third Mabant, Brahm Das, was at heart 
a Sikb, and that Bawa Sain Das, the 
founder, belonged to the Almast Dhoan 
or order of Udasis. It is not disputed 
that a copy of the Granth Sahib was 
placed in the Dharamsala when it was 
founded, but its presence there is con- 
sistent with the institution being an 
Udasi Dera. 


In support of the contention that 
Brahm Das was a Sikh, reliance is placed 
before us on two Gurmukhi books Ess. 
O. 2 and 0. 3. The particular passages 
Quoted have not been translated but as 
the books were admitted in evidence, we 
have allowed reference to be made to 
them. The first which was published 
about 1914 is alleged to have been written 
by a Sikb called Dbara Singb, father of 
the objector’s witness Budh Singb (0, W. 
No. 24). The second purports to be the 
work of Brahm Das who died about the 
year 1919 (P. W. No. 27) but was pub- 
lished, according to the objectors’ witness 
Karam Singb (0. W. No. l), two or 
three years after his death. The first 
book describes, so we are informed, the 
Sikb religious ceremonials held in the 
Chauntra Sargana Dharamsala, the parent 
institution, but the statements made in 
this book can have little importance now 


1 view of the fact that that institution 
as been found not to be a Sikh Gnrd- 
ara. The second book praises the Sikb 
nrus and invokes their blessings. It 
ISO solicits the help of Baba Sri Chand, 
le founder of the Udasi seot. The book 
as upon its cover a reproduction of a 
hotograph, presumably of the author, 
ad a comparison of it with another 
hotograph proved to be of Brahm Das, 
lave no doubt that the book was written 
r, at any rate, inspired by Brahm Das. 
be contents of the book proved only 
lat the author reverenced the Gurus 
□d the Sikh religion. Assuming, how- 
ver. that Brahm Das in bis time was 
«ked upon as a Sikb, this fact is not 
ndence that Sain Das who was certainly 

a Udasi professed the Sikh 
as town to bn s Sikh ot establishea 

lis institution for Sikb , a 

The evidence that Sain Das belonge 

, the Almast , ots 

)haan) of Udasis (Mabant Bhagat Das 

W. No. 27) has not boon rebntte . 



1936 Mukand Singh v. Pdran Das (Coldstream, J.) Lahore 95i7 


According to Maoanliffe's Sikh Eeligion 
(Vol. 4, p. 40} Almast, -which means the 
eotbasiast, was an adherent of Gorn 
Hargobind, the Sixth Gnru and his spiri- 
tna! SOD (p. 53) and we are asked to bold 
on the antbority of this statement that 
every religious institution founded by an 
Udasi of the Almast order mast be 
presumed to have been established for 
pablic worship by Sikbs. Eeference has 
also been made to the remark in para. 90 
of Cb. 4, Vol. 1, of Maclagan’s Census of 
India 1891, that it is a mistake to say 
that Udasis are not generally recognized 
as Sikhs, for 

(hey pay special reverence to (he Adi GraQ(h 
bul also respect (he Granth of Goviod Singh 
and attend the same ahrinaa as (he Sikhs 
generally. 

I do not think that any such general 
presampiioQ is justified. It is not dis- 
puted that the Almast referred to by 
Macaoliffe is the Udasi after whom the 
Dhaan is called, but there is no doubt 
that be was an Udasi, that the Udasis 
were not orthodox Sikbs (although Sikh 
Gurdwaras have often, indeed mostly, 
been managed by Udasis, who as Mahants 
of those inatitotions, came to be regarded 
generally as the priests of the Sikhs), that 
they belonged to communities who owned 
many purely Udasi institutions, did not 
adhere strictly to the Sikb customs of 
wearing their hair long and abstaining 
from tobacco bat wore Hinda caste marks 
on tbeir faces and, while they respected 
the Granth Sahib, studied and recited 
the Ramayana and other Hindu scrip- 
tures and commonly worshipped Smadbs 
and Golas (balls of ashes). 

The question whether Udasis may be 
presumed to be Sikhs for the purpose of 
the Sikh Gurdwaras Aot was discussed by 
a Division Bench of this Court in the well 
known Manak case 12 Lah 497 (1), where 
upon a most careful enquiry into the 
beliefs and traditions relating to the 
Udasis it was held Udasis were not Sikbs 
for the purpose of the Sikh Gurdwaras 
Aot. The judgment came in appeal before 
the Privy Council, 1936 P C 93 (2), 
who agreed with this decision which is 
undoubtedly an authoritative adjudioa. 
tion of the broad question whether Udasis 
are Sikhs for the purpose of the Sikh 


2. Ram Perchad v. ShlromonI Gurdwai 
Parbandhak OommKtee, 1931 Lah 161=1< 
-JO 667=12 Lah 497=32 P L R 910. 

2. Hem Singh v. Basant Daa, 1936 P 0 93=1£ 
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Gurdwaras Act. It is argued before as 
that since that case was decided, the 
definition of Sikb in the Act [S. 2 (a)] 
has been so modified as to render tba 
Privy Council judgment so far as this 
question is concerned, irrelevant for the 
purposes of its decision in later cases. 
The definition originally ran as follows : 

'Sikh' means a person who professes the Sikh 
religion. If any question arises as to whether 
any person is or is not a Sikb, he shall be- 
deemed respectively to be or not to be a Sikh 
according as he makes or refuses to make in 
such manner as the Local Government may 
prescribe the following declaration : 

I solemnly aOirm that I am a Sikh, that 
I believe is the Guru Granth Sahib, that 1 be' 
lieve in the Ten Gums, and that I have no- 
other religion. 

The amending Punjab Act 3 of 1930 
substituted for the first sentence of thia- 
definition the sentence : 

’Sikb’ means a person who professes the Sikh 
religion, or in the case of a deceased person, 
who professed the Sikb religion or was knowia 
to be a Sikh during bis lifetime. 

The change in the statute does not 
appear to me to affect the applicability of 
tbs Privy Council decision so far as it is 
relevant for the purposes of deciding whe- 
ther Sain Das established the Dharamsala 
for Sikh worship. We have not been, 
shown any reason for supposing either 
that Udasis of the Almast Dhuan at the 
time when the Dharamsala was founded 
differed in their tenets from those of other 
Dhuans so as to justify a presumption, in- 
spite of the decision in the Alanak case- 
(1), that the Almast Udasis were at that- 
tioue Sikbs, or that any fusion or recon- 
ciliation has ever taken place between 
the Udasis of the Almast Dhuan and the 
professed worshippers of the TenGurus- 
who called themselves Sikhs. As pointed 
out by Johnstone, J. in 12 Lah 497 (l), 
the fact that eome Dhuans were founded 
by persons who may originally have been 
Sikhs is of no great importance for the 
purpose of deciding whether Udasis are 
Sikhs, for the fact that they became 
Udasis itself indicates that they no longer 
remained Sikhs. 

Appellants’ counsel has also referred ua 
of the Moutgomary District 
published privately in 1879 in which is 
given a list of fifteen religious institutions. 
The first two institutions named are 
mosques and last six are described as 
Ihakardwaras and a Mandat. The re 
maining institutions Nos. S to 9 are desi 
oribed as Dharamsalas and among them is 
mentioned the Dharamsala of Sain Das. 
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It is argued that the arrangement adopted 
shows that this Dharamsala was in 1879 
regarded as a Sikh institution. But it is 
not shown that all the other Dbaramsalas 
mentioned are Sikh institutions and the 
place given to this institution in the list 
is certainly not proof that it was estab. 
lisbed for public worship by Sikbs. 
Another passage in this book to which our 
attention has been drawn divides the 
inhabitants of tbe District into two reli. 
gious categories, Hindus and Mahomedans, 
and includes the followers of Nanak 
(Nanakpanthis) among tbe former. It is 
then stated that tbe Nanakpanthis in- 
clude Monas who cut their hair and 
Singhs who are fewer, wear their hair 
long and take the Amrit of Guru Gobind 
Singh. According to the author tbe 
Nanakpanthis reverence tbe Mahomedan 
saints as much as they do tbe Hindu 
scriptures. I am unable to see bow this 
account of the Nanakpanthis can be re- 
garded as evidence that this Dharamsala 
was founded for public worship by Sikhs 
and was not an Udasi institution. 

Had there been nothing to show who 
founded the Dharamsala, the fact that 
during the present century it has been 
used for public worship for Sikhs might 
possibly have justified an inference that 
it had been founded for Sikh worship. 
But when it is known that the founder 
was an Udasi who was the Mahant of an 
institution which tbe tribunal has held 
to be not a Sikh Gurdwara, the only 
natural presumption is that tbe Dharam. 
sala was an Udasi Dera. The history 
referred to above mentions that the cost 
of establishing the Dharamsala was met 
half by Sain Das and hall by money sub- 
scribed by the villagers. If the fact be 
as stated, it does not go far to support 
the appellant’s case, for Kamalia is not a 
Sikh village and it is in evidence that the 
Sikhs have many other places of public 
worship in the village. According to the 
Census report, of the total population of 
7,490, there were only 119 Sikhs in 1891. 
In 1901 there were 102 out of 6,976, the 
Hindus being thirty times as numerous. 
The sbamilat area of the village on which 
the Dharamsala was built did not belong 
to Sikhs but to the Mahomedan proprie- 
tors of tbe revenue estate in which tbe 

Sikhs had no share. 

The decision of the tribunal that the 
Chountra Sargana Dharamsala is not a 
Sikh Guardwara, which was made upon 
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an admission by those Sikhs who appeared 
before it when the petition to declare it 
to be a Sikh Gurdwara was tried, is a 
final one having under the scheme of Sikh 
Gurdwaras Act the effect of a judgment 
in rem binding the present parties, and 
tbe admitted fact that tbe Kamalia in- 
etitution is part and parcel of that in- 
stitntion is in my opinion strong proof 
that this institution is not a Sikh Gurd- 
wara. It has no independent existence 
but is managed by the Mahant of the 
Chauntra Sargana Dharamsala. The in- 
come is remitted to the Mahant at 
Chauntra Sargana who defrays its ex- 
penses, and has made many important and 
valuable additions to it without reference, 
so far as tbe evidence shows, to the wor- 
shippers, in 1903, 1905, 1909, 1918, 1923, 
1921 and 1929. There has not always 
been an appointed Granthi or any regular 
arrangement for tbe recitation of the 
Granth Sahib (see 0. W. No. 25), though 
there is at present a Granthi who is 
employed by tbe Udasie of the Chauntra 
Sargana Dharamsala (0. W. No. 24). 
When the Dharamsala was visited by the 
Commissioner on 7th June 1931, a picture 
of Baba Sri Chand was standing beside 
the Granth Sahib and a copy of tbe 
Bamayana was lying under a muslin cover 
in the room frequented by women wor- 
shippers; there were also pictures of 6a- 
nesh and Shivaji, and 'Sblokas' in Shastri 
character were witten on the walls. The 
presence of these pictures may not bo 
conclusive proof that the Dharamsala was 
not from its inception a place of Sikh 
worship, for the Commissioner found that 
four Granth Sahibs were displayed. Sikh 
Sblokas in Gurmukhi were on tbe walls 
and pictures of Guru Nanak and Guru 
Gobind Singh in the men’s apartment, 
but they are consistent with the Dharam- 
eala being founded as an Udasi instita- 
tion. Upon a carefnl consideration 
tbe evidence, I am of opinion that the 
tribunal was correct in finding it not 
proved that this institution was estab- 
lisbed for public worship by Sikhs and 
I would accordingly dismiss both appeals 
with costs. 

Bhide, J. — I agree. 

D.S./a.K. AppeaU dismissed. 
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Mt. Imam Bibi — PlaiotiEf — Appellaot. 

V. 

Abdul Rahman and others — Defendants 
—Respondents. 

Second Appeal No. 1930 of 1935, De- 
cided on 5tb &Xay 1936, from decree of 
Disb. Jndge, Jallandar, D/. 29th July 
1935. 

(•) Specific Relief Act {1877), S. 4 1— De- 
fendant not in pooeoion of property — Suit 
for mere declaration that plaintiff is owner 
of property is maintainable. 

Where the defendants are not in possession 
of the property the plaintiQ cannot ask the 
Court for dispossessing the defendants. In 
these circumstances suit for a mere declara- 
tion is not obnoxious to the provisions of S. 42 
and can therefore be maintained: 3G Mad 62, 
B'oH. [P 930 0 1] 

(b) Evidence Act (1872), Ss. 13 and 42— 
Right of public nature claimed in previous 
.suit— Judgment it relevant in subsequent 
suit involving tame question though not 
between same parlies. 

Where in a previous suit a tight of a public 
nature that certain land was takja was con- 
tested by the opposite parties and the Judge 
decided that It was takya aod hence not alien- 
able, the judgment though by no means res jndl- 
cata Is relevant In a subsequent suit involving 
the same question hut not between the same 
J-arUes. (P 930 0 1] 

Aohhru Ram — for Appellaot. 

R. C. Soni — for Respoadeats. 

Jad^ment. — This is a plaiatiff's appeal 
Aftising oat of a salt for a permaoeot io. 
jaQOtion that the plaiatiCf is the owner 
and in poasessioD of the site ehown in the 
plaint and that the defendante 1 to 4 
should not restrain the plaintiff from 
building npon the said site. Both the 
Courts below have dismissed the plain- 
tiff 8 suit. The plaintiff has preferred 
this second appeal to this Court. The 
ease for the plaintiff is that the land in 
suit was owned by her father Tabe Shah, 
a faqir, and that Tabe Shah bequeathed 
the property in suit to the plaintiff by 
virtue of the will dated 28th August 
1928. Tabe Shah died some time in 1930 
leaving him surviving two sons : Hob 
Ali and Mohammad Ali and Mt. Imam 
Bibi, the present plaintiff. The contesting 
defendants are certain oooupanoy tenants 
who hold land in the village. On 4th 
November 1931, a number of persons, in- 
•oluding the contesting defendants, 
brought an action against Hub ^i 

nnd: Mohammad Ali for an injunction 
1986 L/117 & 118 ujunuwon 


ordering them to demolish the kotha 
which they bad bailt on the laud now in 
diepute. In this suit there was also a 
prayer for injunction to restrain the de- 
fendeots from preventing tbs plaintiffs 
from using the land as a takya. It was 
alleged that the plaintiffs and their pre- 
decessors bad reserved 1 kanal and 11 
marlas of land for the purpose of the 
takya and that the defendants and their 
ancestors were in possession merely as 
takyadars and had only recantly misap- 
propriated the land to their exclusive 
use. 

In that suit the present plaintiff was 
not impleaded. She made an applica- 
tion to be made a party alleging that the 
kotba bad been erected by her and that 
the land bad been left to her by her 
father under tbe will, dated 26th August 
1928, Her application was opposed by 
the then plaintiffs and was dismissed. 
The suit for ininnotion was ultimately 
decreed on 2Sth November 1932. In 
execution of tbe decree tbe kotha which 
the defendants had built was demolished. 
Thereupon, on 10th June 1933, tbe plain- 
tiff institnted tbe present suit and asked 
for the relief already quoted. The defen. 
dante pleaded that tbe plaintiff was not 
in possession and that the present snit 
had been misconceived inasmuch as she 
ought to have framed the plaint as one 
for possession. They farther denied tbe 
title of Tabe Sbah and pleaded that be 
bad no right to make a will in favour of 
the plaintiff in respect of the land attach- 
ed to the takya as it was inalienable. 
Tbe trial Court held that tbe suit was 
maintainable in tbe form in which it had 
been brought. On tbe merits, however, 
it held that the land being a takya was 
inalienable and, therefore the will of 
Tabe Sbah did not confer any title upon 
the plaintiff. On appeal the District 
Judge decided both the points against the 
plaintiff and affirmed the decree of the 
trial Court. In second appeal Mr. 
Aohhru Ram has urged that oa the find, 
ing of the lower appellate Court the pre- 
sent suit in the form in which it was 
brought was maintainable and that the 
Court below was in error in arriving at a 
contrary decision holding that the plain, 
tiff ought to have sued for possession. 
In my opinion, the contention of Mr. 
Aohhru Ram is perfectly sound. The de. 
fondants are not in possession; oonae'- 
quently the plaintiff could not Ufc 
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the Court for disposseesiDg the defendants. 
Under these circumstances the relief 
which the plaintiff claimed was not ob- 
noxious to the provisions of S. 42, Specific 
Belief Act. Mr. Aohhru Ram has invited 
my attention to a Division Bench judg- 
ment of the Madras High Court in 36 
Mad 62 ( 1 ). In that case the High Court 
bad ordered, in the course of certain cri. 
minal proceedings, that the defendant was 
entitled to obtain possession, but at the 
date of the suit possession bad not been 
actually taken over by the defendant. 
Under these circumstances the plaintiff 
was held entitled to maintain a suit for a 
mere declaration. The learned Judges 
rightly pointed out that in order to defeat 
the plaintiff's claim for a declaration, it 
must be shown that the defendant was in 
possession, and as against him, the plaintiff 
could have obtained an order for delivery 
of possession. The fact that the Magis- 
trate after the order of the High Court 
was bound to give possession to the defen- 
dant but had not yet done so, would not 
make any difference. The same principle 
applied to the present case. I therefore fol- 
lowing the law as laid down in the Madras 
case noted above, bold that the plaintiff 
in the circumstances of the present case, 
was not bound to bring a suit for posses, 
sion and that her plaint, as framed and 
the relief which she asked, were not con- 
trary to any rule of law. 

On the merits the judgment, dated 
28th November 1932, in the previous 
case, though not by any means res judi. 
cata, is an important piece of relevant 
evidence in view of the provisions of Ss. 13 
and 42, Evidence Act. Referring to the 
terms of S. 13, Evidence Act, there can- 
not be any manner of doubt that the 
right now claimed by the plaintiff was 
asserted by one party and denied by the 
other in the previous suit. S. 42 is also 
applicable. The right which the plain- 
tiff in the previous suit claimed was of a 
public nature since the case for the plain- 
tiff was that the land in suit was a takya 
which is a public club of the village and 
therefore any decision of a Court of 
Justice concerning the public nature of 
the land in suit would be relevant. The 
learned Judge has referred to evidence, 
oral and documentary, and has in the 
end come to the conclusion that the ocoo- 

1. Malalyya Filial v. Perumal Filial, (1913) 86 

Usdeassiaio 17a 


pation of Tabs Shah was that of takya- 
dar and cannot, therefore, be said to be 
adverse to the defendants or to the own. 
ers of the site. He further held that the 
site in dispute is, and has always been a 
takya and as such, it was not alienable 
by the takyadar. This being so, it follows 
that the will in favour of Mt. Imam Bibi 
by her father would not confer any title 
upon her. On this point I agree with the 
decision of the two Courts below. The 
appeal therefore fails and is dismissed. 
Under all the circumstances I make no 
order as to costs. 

d,s./b.e. Appeal dismissed. 
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Bam Chand — Judgment. debtor 
Objector — Appellant. 

V. 

Co-operative Society, ffAarar— Plaintiff 
— Respondent. 

Second Appeal No. 1533 of 1935, De- 
cided on 10th June 1936, from order of 
Diet. Judge, Hosbiarpur, D/- 28tb June 
1935. 

(•) Civil P. C. (1908), S. eO-Judgment- 
debtor objecting to attecbxneni of bit houte 
—House it exempt from attacbment unleia 
there it definite finding that judgment* 
debtor it not agriculturitt or that property 
doet not belong to him. 

The proTltioDt of S. 60 end the proriso to it 
are stringent. Where a judgmeot^debtor objects 
to the attachment of certain hoate belonging to 
bim» on the ground that he is an agriculturist, 
unlees there It a definite deoltion by the Oourt 
that either the jndgment'debtor ie not an agri* 
cuUurltt or that the property does not belong to 
him, the boose would be immune from the pro* 
cess of ezecntioD and attachment. 931 0 9] 

(b) Civil P.C. (1908), Si. II and 60-Ap- 
plication railing objection under S. 60 doer 
not operate ai rei judicata unleie there ir 
finding deciding question one way or other. 

In order that an application raising an objec- 
tion to attachment under 8. 60 should 
as res judicata there must be some finding either 
express or by necessary implication deciding the 
question one way or other. 1“ ^ 

Mohammad Amin— 'lor Appellant. 

Judgment.— This appeal arises out of 
certain execution proceedings- _ A decree 
was obtained by the Co-operative ^piety 
of Kharar. through one Hari Smgb, 
against Ram Chand, appellant. In exe- 
cution of his decree the decree-holder at- 
taohed certain houses bplonging to the 

judgment-debtor. The Jgsg 

raised objections on 4th December^ 19^. 

on the ground that be was an agnoalW- 
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rist and the boaaes under the provisioaa 
ot S. 60, Civil P. C I were not liable to at- 
tacbment and sale. On 2nd August 1934 
tbs judgment. debtor, Bam Chaod, made a 
statement that be would pay the decretal 
amount by 5th October 1934, failing 
which bis objections would stand dis* 
missed with costs. Payment was not 
made and the objectious wereaocordingly 
dismissed. Subsequently in the course of 
execution proceedings against these houses 
Bam Chand repeated bis objections under 
S, 60/47, Civil P* C. These objections 
were dismissed by the trial Court. He 
went up in appeal and the learned Dis. 
triot Judge held that the judgment.debtor 
was precluded by the principles of res 
judicata from raising theobjectione, when 
they had once been dismissed on the 
basis of hie own statement, dated 2nd 
August 1934. He accordingly dismissed 
the appeal. 

The judgment.debtor has come up in 
appeal to this Court and the point which 
has been taken on bis behalf is that the 
question, whether the houses were exempt 
under the provisions of S. 60, Civil P. 0., 
had not been finally heard and decided 
and that it was therefore competent to 
him to raise this question. In my opinion, 
this contention is well foanded. The legis* 
lature has laid down in clear and unmis« 
takable language that certain properties 
shall not be liable to attachment or sale 
and one of these properties is mentioned 

in 01. (o), S. 60, Civil P. 0., in these 
terms ; 

houses and other buildings (with the mate* 
rials and the slles thereof and the land immedi* 
ately apputtenant thereto and neceseary for 
their enjoyment) belonging to an agricuUnrist 
and occupied by him. 

The policy of the legislatnre is re-stated 
m the amendment introduced by S. 35 
Punjab Belief of Indebtedness Act (local 
Act 7 of 1934). A Division Bench of the 
Allahabad High Court in 127 I 0 447 fl) 
has laid down that: 


When attachment and sale of the property i 
once prohibited by law and though objection he 
not been taken in the execution department b 
the judgment-debtor, il the Court had othcrwU 
become cognizant of the fact that the propert 
u agricultoriat, 1 

UchmenT* 1^9 duty to withdraw the at 

, This, according to bhe learned Judgeg 
gUowed f^om the language of S. 60, Oivi 
U. The learned Judges observed tha 


fche proviso to S. 60, Civil P. 0., was im- 
perative, inasmuch as it prohibits the 
Court from levying execution against fche 
properties detailed in the section and the 
proviso. I have followed this case sit. 
ting singly in 1935 Lab 942 (2). It would 
thus appear that the provisions of law are 
stringent and unless there is a definite 
decision by tbe Court that either the 
judgment-debtor was not an agrionltarist 
or the property did nob belong to him and 
was not oconpied by him the bouse or 
other building would be immune from tbe 
process of execution and attachment. In 
the previous application there was no de- 
cision at all. Before the doctrine of res 
judicata is invoked in aid there must be 
some finding, either express or by neces- 
sary implication, deciding the question 
one way or the other. There was no snob 
finding in the present case and the objec- 
tions were dismissed because the judg- 
ment-debtor bad failed to pay up the de- 
cretal amount by 6th October 1934. In 
my opinion the Courts below were in 
error in shutting out the jndgment-debtor 
from raising the plea and proving fche 
points taken by him in his objections re- 
garding the applicability of S. 60, Oivil 
P. C. I would therefore allow the appeal, 
set aside the orders of the two Courts be- 
low and remand the case to the original 
Court for recording evidence and dispos- 
ing of tbe case aoooiding to law. Costa 
here and hereafter shall abide tbe result. 
It 18 to be regretted that the respondent 
was not represented at the hearing. 

R.m./r.k. Appeal allowed. 

2 . i^hammad Dio v. Hltda Bam, 1935 Lah942 
—160 I C 749. 
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Tek Chand and Skbup, jj. 

m. 2ain<^ Bibi and another — Plain. 

tmB— Appellants, 

y ^ 

Jamaldin and another — Defendants — 
Respondents. 

Second Appeal No. 1071 of 1933. De- 
«d^ on 6bh June 1936, from decree of 
Diet, Judge, Lyallpur, D/. 21-3.1933, 
Cuitom (Punjab) —Suceetiion— Arams of 
Dwubul “••»'‘*»-Self-acquitad propirlyl 

.h“3 d.'.",,"" ”> •“''•■"I. .t 

P*««0lng among the 

A.® property of the father In 

preference to the ooUateials of the'thlrd degt^b 

(P$39 0 8} 
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Muhammad Aviin Malak — for Appel- 
lants. 

M. A. Majid — for Bespondents. 

Tek Chand, J. — This should be read in 
continuation of ourorderof remand, dated 
27th April 1935, in which the prelimi- 
nary facts of the case are given. The 
property in dispute is situate in Mauza 
Maur, District Sbeikhupura, and was 
acquired by Diwan, an Arain of Amritsar 
District, who had migrated to the colony. 
Diwan died sonless and was succeeded by 
bis widow Mt. Malan. On Mt. Malan's 
death mutation was sanctioned in favour 
of Jamal Din and Jalal Din defendants, 
respondents, who are his collaterals of 
the third degree. The plaintiffs, Mt. 
Zainab Bibi and Mt. Karim Bibi, daughters 
of Diwan, brought a suit for a declaration 
that, according to the custom prevailing 
in the tribe, they had a preferential right 
to succeed to the self-acquired property 
of Diwan. The trial Court placed the 
onus on the defendants to prove their 
superior right of inheritance, and bolding 
that they had failed to discharge it, 
decreed the suit. The collaterals’ appeal 
to the District Judge was successful. On 
second appeal we held that in view of the 
entries in Craik’s Customary Law of the 
Amritsar District the onus of the issue 
bad been wrongly placed on the defen- 
dants. We accordingly re-framed the 
issue in the following terms and remanded 

the case for further enquiry: 

Whether according to the custom prevailing 
in the tribe, daughters have a superior right to 
succeed to the non'ancestral property of their 
father as against hU collaterals of the third 
degree. 

Both parties led evidence and the Sub. 
ordinate Judge has reported that the 
plaintiffs have discharged the onus and 
have proved that their right to succeed 
is superior to that of the defendants. 
After examining the record and hearing 
counsel I agree with the conclusion of 
the learned Subordinate Judge. The plain- 
tiffs have proved five instances of sucoes- 
sion of daughters toself-aoquired property 
in preference to collaterals among the 
Arains of Amritsar District. These in- 
stances are as follows: (l) _ Ex. P-A. 
Mutation No. 50 of Mauza Bhindi Nain, 
Tahsil Ajnala, District Amritsar. On 
the death of Badar-ud-Din Aram his 
self-acquired property was mutated in 
favour of his daughter Mt. Karan Bibi. 
An objection was raised by the collaterals 
of the third degree but was overruled. 


(2) Ex. P. B., Mutation No. 139 of the 
same village. — Sadar-ud-Din, brother of 
Badar-ud-Din, above-mentioned gifted hU 
entire land to bis daughter Mt. Uebtab 
Bibi in 1923. The patwari put up the 
mutation, but before it was decided 
Sadar.ud-Din died. It is in evidence in 
the present case, that the land of Sadar. 
ud-Din was both ancestral and self, 
acquired. Mutation was sanctioned in 
respect of both kinds of land in favour of 
the daughter in 1927. Sadar.ud-Din had 
left a brother Badar-ud-Din and there 
were other collaterals also. The gift 
regarding the ancestral property was in- 
valid beyond bis life-time, but the colla- 
terals admitted the daughter's right to 
succeed with regard to both kinds of 
property and mutation was sanctioned 
accordingly. (3) Ex. P. G., Mutation No. 
453 of Mauza Mudh Bhilowal, Tahsil 
Ajnala. — Mt. Budbi, widow of Sber Mo- 
bammad Arain, who had succeeded to the 
property of her husband, gifted it to her 
daughter Mt. Begam. The brother's sons 
of Sber Muhammad objected, but their 
objection was overruled and mutation 
sanctioned in favour of the daughter on 
28th March 1923. (4) Ex. P. D., Mutation 


1 ^ 0 . 952.— Mt. Hasso, widow of Mehtab 
)in of Mauza Tungbala, District Amritsar, 
vas in possession of her husband's self- 
icquired land. On Mt. Hasso s death, 
iisputes arose between Mt. Ohirag Bibi 
.nd Mt. Nawab Bibi, daughters of Mehtab, 
ind Nabi Bakhsh, bis cousin. The mat- 
er was referred to the panohayat who 
lecidedin favour of the daughters. Muta- 
ion was sanctioned according to the 
leoision of the panohayat. Nabi Bakhsh 
iccepted the decision as correct and the 
ievenue Officer noted in his order that 
■11 the members of the brotherhood, who 
vere present, supported the daughters 
ilaim. (5) Ex. P.4. Imam Din Aram, who 

lad migrated to Sbeikhupura District and 

lad acquired land there, was succeeded by 
lis daughter Mt. Fatima. The nephews 
.f Imam Din objected, but Khan Bahadur 
Jhandbri Muhammad Din. Oolleotor, de* 
ided in favour of the daughter on 2nd 

Jovember 1926. A copy of ‘I*® /j 

be Oolleotor was placed on the record 

lefore remand. save 

tammad, husband 

vidence as P. W. No. 1. and proved these 


[n addition to those instance. ^ W. 

. 2. Abdul Ghani, and P. W. No. *. 
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Bamzan, examined before remand, proved 
the instance of succession of a sister to 
the estate of Labba Arain of Mauza Hem- 
lajpura, Chak No. 40. District Sheikhu- 
pura. On Labha’s death his son Ghuiam 
Mnbammad succeeded ; Ghnlam Mnbam. 
mad died childless and the property went 
to bis mother Mt. Mabtabo. On Mt. 
Mahtabo’s death the property went to 
her daughter's son Muhammad Ismail, 
Muhammad Ishaq and Ibrahim, sons of 
P, W. No. 4, Bamzan, in preference to 
collaterals. This case of sister's succes- 
sion indirectly supports the appellants’ 
case. A sister admittedly holds an inferior 
position to a daughter and the fact that 
among Arains sisters are allowed to sno- 
ceed shows that in this tribe females 
occupy a much more favourable position 
than in other tribes. As against all this, 
the respondents have not been able to 
prodnce any instance supported by docu- 
mentary or credible oral evidence of 
Bucoession among Arains. After remand 
they prodnoed copies of two jadiotal deci- 
sions in which collaterals were preferred 
to daughters. The parties to none of 
these decisions, however, were Arains. 
The first case, Eakim Bibi v. Fazal Din, 
decided by the District Judge, Lyallpur, 
on 2dbh March 1935, was among Jats of 
Amritsar District who had settled in the 
Ohenab Colony. The learned District 
Judge decided in favour of the collaterals 
holding that the evidence produced by 
the daughters was not sufficient to rebut 
the presumption arising from the entry 
in the riwaj-i-am. The second case, 
Jhania Singh v. Basant Kaur, which 
was among the Sikh Jats of Amritsar 
District residing the Ohenab Colony, was 
also decided on the riwaj.i.am, it having 
been found that not a single instance of 
succession among Jats had been proved 
on the record of that case by the 
daughters. 

The oral evidence produced by the 
defendants, both before and after remand, 
is of the vaguest possible kind. Some of 
the instances deposed to by the witnesses 
admittedly related to ancestral property. 
In others, it was not stated as to whe- 
ther the property concerned was ances- 
tral or acquired. The defendant Jamal 
Din, when examined as D. W. No. 4, 
admitted that he knew of no instance of 
snooession of collaterals to the self-ao- 
quired property of an Arain to the exclu- 
Sion of daoghtere. Similarly D, W. No. 3, 


Jalal Din, also admitted that to his know- 
ledge no such instance existed. In my 
opinion, the plaintiffs-appellants have 
succeeded in disobarging the onus which 
lay on them, audit issatisfaotorily proved 
on the record that according to the cus- 
tom prevailing among the Arains of the 
Amritsar District, daughters succeed to 
the self-acquired property of their father 
in preference to the collaterals of the 
third degree. I would accordingly accept 
this appeal, set aside the judgment and 
decree of the learned District Judge and 
restore that of the Court of first instance 
decreeing the plaintiff’s suit with costs 
throughout. 

Skemp, J. — I agree. 

r.w./r.k. Appeal accepted. 

A. I. R. 1936 Lahore 933 
Agha Haidar, J. 

Shadi i?am— Decree.holdei — Auction- 
purchaser — Defendant — Appellant. 

V. 

Mi. Atri — Plaintiff and another — Jndg- 
ment-debtors— 'Respondents. 

Second Appeal No. 1805 of 1935, De- 
cided on I3tb February 1936, from de- 
cree of Dist. Judge, Ambala, D/- 13th 
June 1935. 

(a) Evidence— Admiiiibilit; of— Fresh evi* 
dence — Discretion in allowing production 
of additional evidence should be eatercisod 
onlf when inherent lacuna becomes apparent 
^No lacuna found ^ Court without giving 
reasons tending for fresh and additional evi- 
dence of its own accord^No application hy 
parly to fill up gap in evidence*^Such evi* 
dence roust be discarded* 

The legitimate occasion for tbeazercise oi dU* 
cretion in allowing additional evidence to ^ 
produced is not whenever before the appeal Is 
board a party applies to addnca fresh ovidenoe 
bat when on examining the evideDce» as it 
stands^ some iohereot lacuna or defeot becomes 
apparent. [p 986 0 1] 

Where the Court does not say that it found 
a lacnna after an examination of the evidence 
on the record and there does not seem to have 
been any application by any party inviting the 
attention of the Court to fill up any gap in the 
evidence on the record and the Court itself 
sends for additional evidence and gives no reason 
for admitting fresh evidence as required by 
0* 4L» R, 97 (9) or fulfil the requirements oi 
0. 41, B. 99, the additional evidence supplied 
must he taken to have been admitted contrary 
to law and must be discarded. But it would be 
open to the Court after examining the record of 
the case at the hearing, and in the presence of 
the pleader lor the parties, to send for suoh 
additional evidence after fully complying with 
the requirements of law: 1931 P 0 143 and 
176and 31 Bom 881 (P 0), B$l on. [P 986 0 1, 9] 
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— Evidence — Documeot Pro* 
duction of— Party relying should produce 
proper and certified copy Sending for re* 
cords from other departments or offices 
wholesale as evidence is no correct procedure 
—Court must give opposite party fullest 
opportunity of rebutting such fresh evidence. 

If the party relies upon any document it 
should obtain a proper and certified copy of the 
same and tender it in Court. It is not the 
correct procedure to send for the records from 
other departments or offices wholesale as evi* 
dence in the case. If the Court decides to 
admit fresh evidetjce after following the correct 
procedure, it sboald give the opposite party 
the tallest opportunity of rebutting theeTidence 
supplied by the document by producing such 
evidence as they may think relevant and proper. 

[P 935 C 1, 2] 

Asa Ram Aggarical-^hr Appellanb. 

D. N. Aggarioal — for Respondent 
(Plaintifif). 

Judgment. — This is a defendant's ap- 
peal arising out of a suit for a declaration 
that the bouse in dispute was the pro- 
perty of the plaintiff and was therefore 
not liable to attachment and sale in exe. 
cution of the decree obtained by Shadi 
Ram, defendant 1, against Sbib Ram, 
defendant 2. In 1925 Shadi Ram (defen- 
dant 1} held a mortgage in his favour 
from Daeaundbi now dead and represented 
by Sbib Bam, (defendant 2). In 1932 
Shadi Ram obtained a decree against 
Dasaundbi on foot of bis mortgage. The 
property in suit was sold but the decree 
was not fully satisffed. On 14tb January 
1933, a personal decree was obtained by 
the decree-holder against Dasaundbi and 
in that decree a number of bouses were 
attached and pat up for sale. Mt. Atri 
raised objections in respect of three 
houses. Her objections were dismissed 
and the suits which she brought for de- 
claration of title in respect of those 
bouses were also dismissed on 5th Decem- 
ber 1933. 

We are at present concerned with house 
No. 3064 only as to which there has 
been no decision so far. This house was 
attached and Mt. Atri brought the pre- 
sent suit for the declaration already men- 
tioned. The case for the plaintiff is that 
the house belonged to her hnsband Raman 
and she was entitled to it in her capacity 
as bis widow. She filed six receipts 
(Exs. P-1 to P-6) for the years 1931 to 
1935 issued by the Municipality in order 
to show that throughout this period she 
bad been paying the Municipal taxes 
as owner. The relevant registers for tbe 
years 1931 to 1935 were sent for and the 
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receipts were duly proved. She had filed a 
number of other receipts also but they were 
not formally proved and were ordered to 
be returned to her. In the trial Court one 
Abdul Habib, a Municipal clerk, was exa- 
mined as a witness on behalf of the plaintiff 
and stated that he had not brought the 
registers for years prior to 1931 because 
they had not been summoned. The trial 
Court dismissed the plaintiff’s claim, The 
plaintiff Mb. Atri preferred an appeal to 
the learned District Judge on 23rd Pebru- 
ary 1935. On 25th February 1935, notices 
were issued to the respondents mention- 
ing 16th April 1935, as the date of the 
hearing of the appeal. On this date it 
appears that the pleaders for tbe parties 
were present before the Court. There is 
nothing whatsoever to show that any 
arguments were heard in tbe appeal. In 
fact there are indications that ho argu- 
meats were addressed to the Court on 
that day. The Court however made the 
following order: 

Lala Devi Dayal lor appellant and Lali Hand 
EUboce for respondent. Muharrir Honse-tat 
Bei^ister relating to No. 3061 to be called wUh 
House-tax registers for tbe last 20 years. Lala 
Nand Eisbore wants to send for tbe execution 
file showing when tbe bouse was attached. He 
can do so. Ho should put In details of tbe fils 
he wants to be called. 

On 29tb May 1935, the case was again 
put up for bearing and tbe registers sum- 
moned by the Court were produced by 
Abdul Habib, Municipal clerk, who was 
summoned with the registers. Abdul 
Habib also prepared a gosbwara appa- 
rently under the orders of tbe Court. 
Arguments were beard on 13tb June 1935, 
and the judgment was delivered on tbe 
same day. These registers seem to have 
infiuenced the mind of the Judge to a 
very considerable extent and he arrived 
at the conclusion on a consideration of 
the evidence that tbe defendant. decree- 
holder had failed to prove that Dasaun- 
dbi owned this bouse. He further held 
that possession is presumptive evidence 
of title and it mast therefore be held that 
tbe plaintiff’s husband was the owner of 
tbe bouse and the plaintiff was in posses- 
sion after his death as his widow. The 
appeal was accordingly accepted and the 
plaintiff’s suit decreed. The defendant 
Shadi Ram has come up to this Court m 
second appeal. The learned counsel for 
the appellant has argued that the District 
Judge was nob justified in summoning 
additional evidence in the appeal and tha 
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in doing so be had contravened the provi- 
eions of 0. 41, R. 26, Civil P. 0., as inter- 
preted by the recent pronouncement of 
their Lordships of the Privy Council in 
10 Pat 654 (1) and 1931 P C 175 
(2). This contention seems to be well 
founded. It does not appear that the 
order of the District Judge quoted 
above was passed after examining all the 
evidence on the record. No argument 
seems to have been heard on 16th 
April 1935. and the lower appellate Court 
seems to have read the judgment of the 
trial Court perhaps in the privacy of his 
chamber and passed its order on 16th 
April 1935. Under the law as recently 
reiterated by their Lordships of the 
Privy Gonncil, the legitimate occasion for 
the exercise of discretion in allowing 
additional evidence to be produced is not 
whenever before the appeal is heard a 
party applies to adduce fresh evidence, 
but when on examining the evidence as it 
stands, some inherent lacuna or defect 
becomes apparent. In the present case 
the Court does not say that it found a 
laouna after an examination of the evi. 
denoe on the record. There does not 
seem to have been any application by any 
patty inviting the attention of the Court 
to fill up any gap in the evidence on the 
record. In fact the learned Judge of hie 
own motion seems to have seot for the 
Municipal registere for 20 years in order 
to ascertain who had been paying the 
Munioipal taxes in respect of the house. 
Furthermore, the learned Distriot Judge 
did not record any reasons whatsoever 
for admitting fresh evidence as required 
by 0. 41, B. 27 (2) or fulfil the require- 
meats of O. 41, B. 29. Under these air- 
oumstanoes the additional evidence 
supplied by the Municipal registers must 
be taken to have been admitted contrary 
iolaw and most be disoarded. 

There is a further point of praotioe 
which I should like to notice here. If a 
party relies upon any document it should 
obtain a proper and certified oopy of the 
Isame and tender it in Court. It is not 
the correct procedure to send for the 
records from other departments or offices 
wholesale as evidence in the oase. I 
would therefor e allow the appeal to this 

1. ParEotim Ibakur v.Lal MobanThakur 1931 
P 0 118=182 1 0 721=63 I A 264=10 Pat 
661 (P 0), 

.3. Manmohan v. Bamdei, 1991 P 0176=181 
r 0 669 (P 0). 


extent that I would eliminate the regis- 
ters entirely from consideration. The 
decree of the Court below which was 
passed on a consideration of the evidence 
supplied by the registers is set aside and 
the case is remanded for disposal accord- 
ing to law. It would be open to the Court 
after examining the record of the case at 
the hearing and in the presence of the 
pleader for the parties to send for these 
registers after folly complying with the 
requirements of law, as laid down by 
their Lordships of the Privy Counoil 
in 31 Bom 381 (3), 10 Pat 654 (l), 
and 1931 P C 175 (2). If the learned 
Judge decides to admit fresh evidence 
after following the correct procedure, he 
should give the opposite party the fullest 
opportunity of rebutting the evidence 
supplied by the registers by producing 
such evidence as they may think relevant 
and proper. All that I have held in the 
present appeal is that the registers, 
which were admitted by the lower appel- 
late Conrt»^ were improperly admitted in 
evidence and the procedure adopted by 
the Court was erroueoua and unwarrant- 
ed by the law as interpreted by the 
highest tribunal. As regards the costs 
of this appeal they shall abide the result. 
The same order applies to the oross- 
objeotions. 

R.W./R.K. Appeal allowed. 

S. Kesaowji Issue v. 0. I. P. B7. Co., (1907) 81 
Bom 881=81 1 A 116 (P 0). 
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Bhide, J. 

Qhulam Mohammad — Defendant — 
Appellant. 

V. 

Barkal AH and others — Plaintiffs — 
Respondents. 

Second Appeal Nc. 858 of 1936, Decided 
on 25tb June 1936, from order of Sr. Sub- 
Judge, Amritsar, D/- 4th February 1986. 

(a) Court-foes — Appeal— Suit for possession 
— Appollant-defendant admitting plaintiff's 
title but claiming ebarga of Rs. 700— He 
should pay ad valorem court-fee on Rs. 700 
for appeal. 

Where a suit for poaseBBiou in which the 
defendant admits plalntlfi's tiUo but claims a 
oharge of Rs. 700 over that property Is deoreed 
but without up-holdlug defendant’s claim and 
the defendant filet an appeal, he should pay 
ad valorem court-fee on Rs. 700, the amount 
claimed by him: 1911 Ail 273, Disftny. 

tP 986 C ll 

(b) Limitation Act (1908), S. S— Deficient 
court-fee— Application for extension of time 
to make up deficiency not made till after 
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about 7 months after its discovery— Appeal 
barred during that time— Mistake of counsel 
not bona fide — No extension should be 
granted. 

Where an appHcatioa for extension of time to 
make up the deficient court-fee is not made by 
the pleader till after about 7 months since the 
discovery of deficiency and the appeal is time- 
barred by that time, the question of court-fee 
not being difficult and the error of counsel not 
being bona fide, it Is not a fit case for granting 
extension of time : 1917 Lah 377 and 1926 Had 
676, Distinij.; 1928 All 349, Not Foil.-, 1920 Lah 
92 and 1927 Lah 884, Rel. on. [P 936 C 1, 2) 

Lai Chand Mehra — for Appellant. 

Mohd. Munir — for Eespondents. 

Jad^ment. — This is a second appeal 
arising out of a suit for possession of land. 
{The defendant's contention was that he 
,beld a charge of Bs. 700 ontbeland. This 
contention was not upheld and the suit 
'was decreed by the trial Court. An appeal 
<was preferred by the defendant, contend- 
ing that the decision of the trial Court 
was erroneous in so far as he was not 
fallowed the charge of Bs. 700. The de- 
fendant did not pay ad valorem court.fee 
on the sum of Bs. 700 claimed by him in 
appeal. An objection having been raised 
lin this respect, the counsel for the defen- 
Jdent eventually conceded that the plaint 
was insufficiently stamped and asked for 
extension of time to make up the court- 
fee. This application was however not 
made till after about seven months since 
the deficiency in the court.fee was dis- 
covered. The appeal had become barred 
by that time and the learned Judge of the 
appellate Court did not consider it a fit 
case for granting extension of time for 
making up of the court-fee. The appeal 
was accordingly dismissed. From this de- 
cision the present appeal has been pre- 
ferred. The learned counsel for the ap- 
pellant contended that it was not neces- 
sary for the appellant to pay ad valorem 
court.fee on the sum of Bs. 700. He urged 
that the suit being one for possession of 
land the court-fee paid on thirty times the 
land revenue assessed on the land was 
sufficient. In support of the argument, he 
relied on a ruling reported in 36 All 322 
(l).That ruling however seems to be clearly 
distinguishable, as in that case the defen- 
dant had challenged the plaintiff s title to 
the property in dispute. In the present case 
the appellant did not challenge the plain- 
tiff’s title in the appeal before the learned 
Senior Sub-Jnd ge but merely claimed 

1 Haidarl Begam v. Oorzar Bano, 1914 All 373 
=35 1 0 395=36 All 833=12 A L 7 481. 
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Es. 700 as a charge. In the circumstances 
it seems to me clear that ad valorem 
court.fee was necessary, and this point 
was rightly conceded by the counsel for 
the appellant in the Court below. 

It was next urged that the learned 
Judge of the Court below ought to at any 
rate have allowed the appellant time to 
make up the deficiency in the court.fee 
and that be was bound to do so. In sup- 
port of this argument reliance was placed 
on 39 I C 766 (2), 1926 Mad 676 (3) and 
1923 All 349 (4). The first ruling is not in 
point as it relates to rejection of a plaint 
under 0. 7, R. 11, Civil P. C. 1926 Mad 
676 (3) is also a similar case. 1923 Al) 
349 (4) seems to be in favour of the ap- 
pellant bat this Court has taken a differ, 
ent view of the matter as will appear 
from 1 Lah 234 (5) and 1927 Lab 884 (6). 
As stated already, the application for ex- 
tension of time was not made till after 
about seven months since the time when 
the deficiency was discovered. The question 
of court.fee in this case was not by any 
means difficult and the error of counsel 
cannot I think be treated as a bona fide 
one. I, therefore see no adequate ground 
to interfere with the discretion exercised 
by the lower appellate Court in refusing 
to grant time for making up the deficiency 
in the court.fee. I dismiss the appeal with 
costs. 

r.w./r.k. Appeal dhmitaed. 


2. Jinan Das v. Khushabl Ram, 1917 Lah 37T 
=39 I C 766=27 PR 1917. 

8. Bssavayya v. Venkatapajya, 1926 Mad 676 
=96 I G 439=51 M L J 90. 

4. Jai Singh Git v. Sitaram Singh, 1928 All 343' 

=74 1 0 767=21 A L J 838. 

5. Lekb Bam v. Bamji Das, 1920 Lah 93—67 
I 0 215=1 Lab 234=3 L L J 370. 

6. Ourusaran Das v. Distriot Board, Jollunder^ 
1927 Lah 884=102 I 0 616=28 P L R 836. 
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Coldstream and Bhidb, JJ. 


Guru Amarjit SitiffA'—Petitioner Ap- 
pellant. 

v. 

Shiromani Gurdxoara Parbandhak 
Committee and others — Objectors Bes- 
pondents. 

First Appeal No. 13 of 1934, 
on 2nd June 1936, from decree of Sikh. 
Gurdwaras Tribunal. Lahore. D/- 


agnst 1933. # 

(ft) PuDjftb Sikh Gurdwarfti Acl(« pf 
7— Institulion coBunemoratlng 
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Guru Arjsn Deo end bi* isiraclet. end used 
for worebip Rredominentl; by Sikh* it Sikb 
Gurdwara. 

An institution wbicb commemorates the 
memory oi Gurn Aijan Deo, and tbe working by 
him of miracles with a beam of wood or staS, 
which has always been used for worship pre- 
dominantly by Sikhs is a Sikh Gurdwara. 

[P 938 C 1. 2] 

(b) Punjab Sikb Gurdwarat Act (8 of 1925), 
S. 7 — Dbirmaiii are Sikhe. 

Tbe Dhirmalis or followers of Guru Dbirmal 
ate Sikhs and have always been so. There is 
very little difierence in practice between them 
and tbe ordinary Sikhs. (P 939 C 1] 

Achhru Bam, Aviar Natk Chona for 
Jhanda Singh and Jhanda Singh — for 
Appellant. 

Bhagat Singh and Gurcharan Singh — 
for Hespondeots. 

Coldstream, J.— The Ponjab Govern- 
ment, on 12th Febrnary 1930, pablisbed 
a petition presented to Government ander 
the provisions of S. 7, Sikb Gordwaras 
Act, claiming that a Gurdwara known as 
tbe Tbamji Sahib in Kaitarpur, a small 
town in Jullandar District, was a Sikh 
Gurdwara. This claim was opposed in 
two petitions presented under S. 8 of tbe 
Act : one No. 310, by the Deputy Com- 
mUsioner of Jullundur acting as Coort of 
Wards on behalf of Guru Amarjit Singh 
of Eartarpur, and tbe other, No. 311, by 
Isbar Das Mabant of tbe Gurdwara. 
Isbar Das subsequently withdrew bis 
petition No. 311 and substituted another 
No. 312. Tbe petition on behalf of Guru 
Amarjit Singh stated that the petitioner 
who was a minor and ward of tbe Coort 
of Wards bad tbe hereditary right of ap- 
pointing the manager of tbe Gurdwara 
which was the aooestral private property 
of the petitioner's family, that tbe peti- 
tion under S. 7 had been presented by 
persons who were not worshippers erf tbe 
Gurdwara Tbamji Sahib, and that this 
Gurdwara was not a Sikh Gurdwara, but 
an institution used for worship not by 
Sikhs, but by a sect of dissenters founded 
by Guru Dbirmal, tbe nephew of Guru 
Tegh Bahadur, the ninth Guru. In bis 
petition No. 312, Isbar Das asserted that 
neither the petitioners under S. 7 nor any 
other Sikh bad any concern with tbe 
Tbamji Sahib which was 'an Udasi Astban 
and had for long been in possession of 
Ishar Das and his predecessors, chela 
suooeeding Guru as its Mahants. 

The Sikh Gordwaras Tribunal prooeed- 
od to dispose of tbe three petitions in one 
consolidated proceeding. In opposing the 


petitions the Sbromani Gurdwara Pra- 
bandbak Committee disputed the right of 
Guru Amarjit Singh and Ishar Das to pre- 
sent petitions asserting that they were 
not hereditary office-holders of the Gur- 
dwara. Tbe Tribunal held that tbe 
Tbamji Sahib was a Sikh Gurdwara under 
S. 16 (l) and (2), Sikh Gurdwaras Act, and 
made a declaration accordingly. Against 
this judgment, Guru Amarjit Singh has- 
presented appeal No. 13 of 1934, and' 
Ishar Das the appeals Nos. 2004 and 2005 
of 1933, tbe drat being against the order 
passed on his petition No. 311 which he 
withdrew, and the second against the 
order passed upon his petition No. 312. 
Ishar Das is dead and is represented by 
bis Chela Earam Das, When the ap- 
peals came before this Court on 5th July 
1935, an order was passed at tbe instance 
of Mr. Bbagat Singh who appeared oi^ 
behalf of tbe respondents, the Sbro- 
mani Gurdwara Parbandhak Committee, 
remitting tbe cases back to tbe Tribunal 
for a decision on the question whether 
tbe appellants bad a locus standi, a ques- 
tion upon wbiob tbe Tribunal bad not re- 
corded any finding. The Tribunal after 
hearing some further evidence bas repot, 
ted its decision that Guru Amarjit Singh 
is a hereditary office-holder, and that 
Ishar Das is not a hereditary office-holder 
having been appointed, not by virtue of 
any hereditary right or nomination by 
his predecessor, but by the Guru who is- 
tbe Sbri Mahant of the institution. This 
judgment will dispose of all three appeals. 
We have heard counsel for both the ap- 
pellants. On behalf of Guru Amarjit 
Singh, whose right to present the petition 
under S. 8 is not disputed before us, tbe 
case put forward is that the Gurdwara 
Tbamji Sahib is not shown to be a Sikh. 
Gurdwara within the definition of Cl. (l) 
or 01. (2), sub-s. 2, Sikh Gurdwaras Act. 

The evidence relied upon by the par. 
ties bas been fully discussed in tbe judg- 
ment of tbe Tribunal and it is nob- 
necessary to describe it again here at any 
length. It is admitted before us that the 
Tbamji Sahib is a place used for pQblic 
worship, but it is argued that the evi. 
denoe does not prove that it was estab. 
lished by, or in memory of, any of the 
Ten Sikh Gurus, or in oommemotation of 
any incident in tbe life of any of the Ten: 
Sikh Gurue, and was used lor public wor. 
ship by the Sikhs before the time of the- 
presentation of the petition under S, 
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or that at that time it was used for pab. 
lie worship predominaotly by Sikhs owing 
to some tradition connected with one of the 
Ten Sikh Gurus. The Thamji Sahib is a 
famous Gurdwara situated within the 
boundaries of a fort which has been occu. 
pied as their residence by Guru Amarjit 
Sinj^h and his ancestors, the descendants 
of Guru Dbir Mai, the grandson of Gurn 
Hargobind, the sixth Guru. A history 
of the family will be found at p. 145 of 
“Chiefs and Families of Note in the 
Punjab” by Colonel C. F. Massey. In 
another building in this fort is preserved 
what is said to be the original manuscript 
of the Adhi Granth which is venerated 
by all Sikhs as the most precious of their 
religious relics. In the Thamji Sahib 
itself is a platform marking the place 
where, in the original building, stood the 
‘tham’ or wooden post from which the 
'Gurdwara takes its name. The ‘tbam’ 
was by some believed to be the walking 
stick of Guru Arjan Dev, by others a tree 
trunk to which the Guru gave miracu- 
lous growth when he visited the site of 
Kartarpur in 1598. There are also other 
traditions connecting the ‘tbam* with 
some miracle worked by the Guru at the 
place. On this site Eartarpur was built. 
In 1754 Ahmad Shah Abdali burnt it down 
but the town was restored by Guru Wad 
£hag Singh, one of Gurn Arjan Dev’s des- 
cendants, who rebuilt the Tbamji Sahib 
and appointed Daya Bam, the first 
Mahant, to be its manager (0.49). In 1833 
Maharaja Banjit Singh enriched it with an 
endowment of the value of Bs. 1,95,000 
and it is from this time that the present 
fine building exists. Subsequently other 
endowments were made for its benefit by 
various Sikh Sardars in the form of 
Jagirs. 

At the beginning of the trial, on 2od 
November 1931, Sardar Hari Singh 
Majithia, the manager of the Court of 
Wards representing Guru Amarjit Singh, 
admitted that the Thamji Sahib was 
regarded with veneration because Guru 
Arjan Dev wished to make his home there 
and placed a tree trunk (tham) there to 
signify the place where he wanted to 
build his home. He admitted further 
that although the Gurdwara was the pri- 
vate property of Guru Amarjit Singh, 
because it was situated in his fort at 
Eartarpur, people of all castes came and 
bowed down before the platform. In face 
of these admissions. Guru Amarjit Singh's 


counsel found some difficulty in support, 
ing bis case that worship in this institu- 
tion is not and has not been Sikh worship. 
The evidence on the record appears to me 
to leave no doubt whatever regarding the 
religion of the worshippers and the nature 

of their worship in this institution. In 
November 1849, during an enquiry by 
the Deputy Collector of the Jnllundur 
district, the agent of Gurn Sadhu Singh, an 
ancestor of the petitioner Guru Amarjit 
Singh, stated that Guru Arjan Dev bad 
fixed a wooden pillar in the Thamji Sahib 
as an object of worship. According to 
him, the first Tbamji Sahib was built by 
the Guru himself. He also stated that 
the Granth Sahib was recited in the 
Thamji Sahib all the day long (0. 21). 

In his report the Deputy Collector 
described the institution as a very big 
place of Sikh worship, inhabited chiefly 
by Faqirs of the Sikh religion. In an- 
other report made in February 1850 
(0. 23) the Deputy Collector again stated 
that the Thamji Sahib was a big place of 
worship. In June 1867, Mahant Bam 
Das, the grand guru of Ishar Das, peti- 
tioner. made a will in which he referred 
to the Thamji Sahib as a place of Sikh 
worship (0. 25). In January 1873 Mahant 
Santokh Das, Ishar Das's Guru, in ap. 
plying for the release of a Jagir attached 
to the Gurdwara stated that the institu- 
tion was a very holy place of worship by 
the general public. In 1883 the Deputy 
Commissioner of Jullundur in passing an 
order regarding one of the muafis at- 
taohed to institution noticed that the 


ttlement Superintendent had recom- 
mded the continuance of the muafi 
cause it was attached to a sacred 
ikan visited by the Sikhs (0. 39). 
iring an enquiry into another muafi of 
e institution the Settlement Soperin- 
ident reported that the Sikhs made 
erings at the Thamji Sahib (0. 34). 

All this evidence, along with the other 
idence mentioned in its judgm^t, 
iply justify in my opinion the tribu. 
I’s decision that the institution is a 
th Gurdwara. The Gurdwara com. 
imorates the memory of Guru Arjan 
tv and the working by him of miracles 
th a beam of wood or staff, and it has 
rays been used for public worship y 
:h8. There can further be little doubt 
it it has also been used for worship 
idominantly by Sikhs, and I 
satisfactory support in the evideao 
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for the contention, urged before us by 
the Gum's counsel, that the worshippers 
are not Sikhs but dissenters of a sect 
known as Dhirmalis, after Guru Dhirmai, 
who quarrelled with Guru Har Gobind. 
From Sir Edward Mactagan's Census 
Beport of India, 1891, (Vol. 19. Ch. 4, 
para. 100) it would appear that the fol- 
lowers of Dhirmai are very few in number 
and that there is very little difference in 
practice between the Dhirmalis and the 
ordinary Sikhs. We have been shown 
no reason for supposing that Dbirmalis 
are nob Sikhs or have not always been 
Sikhs. 

On this finding the appeal of Gnru 
Amarjit Singh must be dismissed, as must 
also the appeals of Ishar Das so far as 
they contest the finding that the Tbamji 
Sahib is not a Sikh Gurdwara. Mr. Din 
Dayal for Ishar Das asks us to record in 
this judgment our decision on the ques- 
tion whether Ishar Das is or is not a 
hereditary office-holder. Snob a decision. 
he states, may avoid difficulties in future 
cases. In my opinion the decision of the 
tribunal that Isbar Das is not a heredi- 
tary office bolder is clearly correct, for 
the reasons given by the tribnnal. No 
doubt the Mabants of the Tbamji Sahib 
have always been Cbelas of the preced- 
ing Mabants, bub that the right to their 
office has not devolved by nomination is 
clear from the evidence described in the 
tribunal’s report of 12th October 1936. 
This evidence shows that Ishar Das did 
«ot himself succeed to the office of 
Mahant by any right and that the 
Mabants of the institution are officers 
to aot on behalf of the Shri 
Mahant who is the Guru of Kartarpur. 
1 would dismiss petibious Nos, 311 and 
312 accordingly. The respondent will 
have his costs in all three appeals. 

Bhide, J. — I agree. 

R.M /r.K- Appeal allowed. 

A. I. R. 1936 Lahore 939 

Coldstream and Bhide, JJ. 

Guru Amarjit -Sincf/j— Appellant. 

V. 

Skiromani Gurdwara Parbandhak 
Committee and others — Objeotors — Res- 
pondents. 

1 , Appeal No. 43 of 1935, Decided on 
Uth June 1936, from decree of Sikh 
•Gurdwaras Tribunal, Lahore, D/. 13th 
October 1934. 


(a) Punjab Sikh Gurdwarai Act (S of 
I92S)» S. lO-^lntention of Act wai that 
tribunal should decide whether Gurdwara 
did or did not own property ta petition under 
S. 10. 

The purpose of the Sikh Gurdvraras Act \vas 
to settle not only pending disputes but all 
likely disputes in future and to have it deter^ 
mined whether the Gurdwara concerned or 
some possible claimant was owner of the right 
claimed on behalf of the Gurdwara. The inten* 
tioQ of the Act was that the tribunal should 
decide whether the Gurdwara did or did not 
own property claimed In a petition presented 
under S. 10. [P 911 C 1, 2) 

(b) Punjab Sikh Gurdwaras Act (8 of 
1925), S* 10 — Petition under S. lO^^Trihunal 
can also decide and declare claim on he half of 
Gurdwara when it it eitablished by evidence. 

The tribunal disposing of a petition under 
S. 10 1 $ empowered to decide by its order not 
only the petitioner's claim but also the claim 
made on behalf of the Gurdwara and to make a 
declaration to that effect, when the right of the 
Gurdwara has been positively established by 
eyidence; 1935 Lah 279, Cotnmented upon; C,A. 
No. S37, decided on November 1935, Ref. 

CP 941 0 2] 

Achhru Ram, Amar Nath Chona for 
Jhanda Singh and Jhanda Singh — for 
Appellant. 

Bhagat Singh and Gureharan Singh — 
for Respondents. 

Coldstream, J.—By an order of 17th 
August 1933 a religious institutiou known 
as Gurdwara Tbamji Sabib iu Eartarpur, 
a revenue estate in Jullundur district, 
was declared by the Sikh Gurdwaras Tri- 
bunal to be a Sikh Gurdwara, as it had 
been claimed to be in a petition presented 
to the Local Government under S. 7, 
Sikh Gurdwaras Act. Thereupon one 
Ishar Das submitted petitions under 
S. 10 of the Aot asserting that certain 
rights, which had been alleged to belong 
to the Gurdwara in the list aocompanyiag 
the petition under S. 7, belonged to him 
and not to the Gurdwara. The petitions 
were resisted by the Sikh Gurdwaras Par- 
bandhak Committee. Before the trial 
began the Tribunal, in exercise of its 
powers under S. 15, joined as a party to 
tbe proceedings the Court of Wards as 
representative of Guru Amarjit Singh, the 
Sri Mahant of the Gurdwara, who had 
also submitted a petition under S. 10 of 
the Aot claiming the same rights. Ishar 
Das ^died and his Chela Earam Das was 
appointed his legal representative. The 
Tribunal struck two issues; (l) What 
right, title or interest has the petitioner 
Ishar Das got in the property olaioted ? 
(9) What right, title or 'interest, if. any 
has the Gnrdwara Thamjt Sihib in the 
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property claimed by the petitioner ? One 
of the claims made by Ishar Das was in 
respect of occapancy rights in 220Kanals 
2 Marais of land in Kartarpur. The 
Tribonal fonnd it proved that these occu- 
pancy rights belonged to the Gurdwara 
and not to Ishar Das, in dismissing whose 
petition it made a declaration accordingly. 

Against this decision this appeal has 
been presented on behalf of Guru Amar- 
]it Singh who has been found by the Tri- 
bunal in another proceeding to be the 
owner of the land concerned. His counsel 
does not before us dispute the correctness 
of the decision that the occapancy rights 
in question belong to the Gurdwara and 
not to Ishar Das, but he asks ns to set 
aside the declaration in favour of the 
Gurdwara, his contention being that the 
Tribunal bad no authority under the Aet 
to make this declaration. He relies upon 
the judgment of this Court in 16 Lah 968 
(1), where it was held by Monroe and 
Currie, JJ , that, in deciding petitions 
made under S. 10, Sikh Gurdwaras Act, 
the Tribunal has no power to make a 
declaration that the property concerned 
belongs to the Gurdwara, because the 
petition presented to the Local Govern, 
ment under S. 7. claiming the property 
for the Gurdwara. is not before the Tri- 
bunal. In that case a petition under S. 10, 
asserting a claim to certain rights which 
had been alleged to belong to the Gurd. 
wara Tbamji Sahib, was withdrawn by 
the petitioner when the petition came 
before the Tribunal for disposal under 
S. 14 (l) of the Act. The petition was 
accordingly dismissed. It was however 
claimed by the objectors, the Sbiromani 
Gurdwaras Parbandbak Committee, that 
they were entitled to a declaration that 
the rights belonged to the Gurdwara The 
Tribunal refused to make any such decla- 
ration and it was against this refusal that 
the Committee lodged the appeal decided 
by the High Court's judgment. 

That judgment clearly supports the 
appellant. In opposing the appeal for the 
Gurdwara Parbandbak Committee Mr. 
Bbagat Singh, while be does not dispute 
the correctness of the decision that, in 
the circumstances of the case then before 
the Court, no declaration could be given 
in favour of the Gurdwara, contends that 

l. Shiromaoi Gurdwara Parbandbak Commit- 
tee T. Jagat Ram, • 1936 Lah 279=166 I C 
1042=16 Lab 968=30 P L R 44. 


the judgment goes too far in laying down 
the general proposition that the Tribunal 
has no power in disposing of a petition 
under S. 10 to give a declaration in favour 
of the Gurdwara, and he asks ns in the 
present case to allow the declaration 
made by the Tribunal to stand because, 

in this case, the petition was not with- 
drawn but the question whether the dis- 
puted right belonged to the Gurdwara 
was distinctly put in issue and decreed in 
favour of the Gurdwara upon the evidence 
produced by the parties. It is obvious 
that where the Tribunal has not decided 
that a particular right belongs to a Gurd- 
wara it cannot under the provieions of 
the Act grant a declaration that it does 
so belong, and the only question for deci- 
sion by os is whether the judgment in 16 
Lab 968 (l) is correct in laying down the 
general proposition that no declaration 
can ever be made in favour of a Gurdwara 
by the Tribunal when it disposes of a 
petition presented under Section 10 of 
the Act. 

The arguments advanced by Mr. Bbagat 
Singh in support of this contention areon 
the lines of those urged before Monroe, J. 
in the case cited. Put generally, they are 
that, although the Act does not expressly 
empower the Tribonal to decide that pro- 
perty claimed in a petition under S. 10 
belongs to the Gurdwara, its provisioos 
show clearly that the intention of the Act 
is that the Tribonal should have power to 
decide the claim in favour of the Gurdwara 
and to give a declaration in favour of the 
Gurdwara if it so decides. 8. 10 of the Act 
lays down that if no petition is presented 
under that section claiming a right which 
has been alleged in the petition presented 
to Government under S. 7 to belong to a 
Gurdwara, the Local Government shall 
publish a notification of this fact. When 
this has been done the Committee of the 
Gurdwara may, under the provisions of 
S. 28. bring a suit, on payment of a fixed 
Court-fee of Rs. 5. in the civil Court, 
asking to be given possession of any pro- 
perty a proprietary title in which has 
been specified in the notification, ine 
Act originally passed did not however oon- 
tain any provision for the institution 
such a suit where a petition had been 
submitted under S. lO^^isputing Jb® 
claim made on behalf of the ^ 

and it was to remedy this 
present S. 25.A was enacted by the Pan- 

jab Act 3 of 1930. 
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That bhis was the object the atnend- 
meot is clear from the "Statement of 
Objects and Reasons" published with the 
Bill, which also noticed that the new sec- 
tioD was reqnired to avoid doable litiga- 
tion. Bat if the Tribunal still has not the 
power in disposing of a petition under 
S. 10 to declare that a property belongs 
to a Gurdwara (although it certainly has 
power to dismiss a petition on the ground 
that the property belongs to a Gurdwara 
and therefore cannot belong to the peti- 
tioner) then, before a Gurdwara Committee 
can obtain possession of the property 
claimed for the Gurdwara, and found by 
the Tribunal not to belong to the petitioner, 
the question whether it belongs to the 
Gurdwara or not will have to be re-agita- 
ted in tbe civil Court, double litigation 
will not be avoided, and the purpose of 
the Act, which was to have all claims to 
immoveable property alleged to belong to 
a Gnrdwara finally and speedily settled 
by a Tribnnal in aocordanoa with tbe 
special prooedore and rules of evidence 
laid down in the Act will be frustrated. 
The full court'fee will have to be paid, 
and in this respect the Gnrdwara Com. 
mittee will be in a worse position than 
they would have been if no petition in 
respect of the property bad been made, 
although they had succeeded in esta- 
blishing their case positively before the 
Tribunal. 

A petition presented under S. 5 or 8 
of that Act is not a plaint in a civil suit 
but an application of a most peculiar bind. 
It is not a mere petition asking for relief 
in consequence of any actual infringement 
of the petitioner's right, title or interest 
butastatementindefence made in reply to 
the petition submitted under S. 7. Having 
regard to the provisions of tbe Act as a 
whole there can, I think be no doubt that 
the purpose of the Aotwastosettle not only 
pending disputes but all likely disputes in 
future and to have it determined whether 
the Gnrdwara concerned or some other 
possible claimant was owner of the right 
claimed on behalf of tbe Gurdwara. The 
claim which has to be decided by the 
Tribunal in disposing of a petition under 
S. 6 or 10 is in fact not one to which the 
petition gives rise but one originated by 
the claim previonsly made on behalf of the 
Gnrdwara in the list submitted under 
S. 3 or 7. When the first Tribunal was 
constituted there was considerable donbt 
whether in dealing with a petition under 
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8. lOitwasthe patitioneror'the claimants 
on behalf of theGardwara wbo ought to be 
considered to be the plaintiffs in the pro- 
ceedings for the purpose of applying gene- 
rally the provisions of the Code of Civil 
Prooedore. It was also understood that 
the matter to be decided was whether the 
right, etc., in dispute belonged to tbe 
Gurdwara or to tbe petitioner and if tbe 
property was found to belong to the Gurd- 
wara tbe Tribunal was empowered to 
state this in its order. Tbe view that the 
intention of the Act was that tbe Tcibu.; 
nal should decide whether tbe Gurdwaraj 
did or did not own a property claimed in a 
petition presented under S. 10 is, I think 
supported in some measure by S. 16. A, 
dispute on the question whether a Gurd- 
wara is or is not a Sikh Gurdwara is 
brought about by the submission of a peti- 
tion under S. 7 to which tbe petition 
under S. 8 is a reply. 

Tbe petition presented under S. 7 is 
not forwarded to the Tribnnal which has 
before it only tbe petition under S. 8. 
But S. 16 clearly implies that tbe ques- 
tion whether a Gurdwara is a Sikh Guid- 
wara must arise in disposing of the petition 
nnder S. 8 although, if tbe principle laid 
down in 16 Lab 968 (l) were to be applied 
strictly all that tbe Tribunal could decide 
iu disposing of a petition nnder S. 6 
would be that the Gurdwara was not a 
Sikh Gurdwara. That tbe Act is defective 
is obvious, but I do not think it clear 
that the words of S. 14 (l) preclude a de- 
cision by the Tribunal in favour of tbe 
Gurdwara. On the other band the present 
difficulty in working the Act is removed 
to some extent if S. 15 be read as em- 
powering the Tribnnal to decide by its order 
not only tbe petitioner's claim but also 
tbe claim made for the Gurdwara. This 
interpretation is in my opinion not only 
consistent with the Act but is the only 
one which reconciles Ss. 14 and 25-A and 
this being so I am not convinced , and I 
say so with very great respect, of the cor- 
rectness of the judgment in 16 Lab 
968 (l) 80 far as it lays down a general 
proposition applicable to oases where the 
right of tbe Gurdwara has been positively 
established by the evidence. Here I may 
notice that in Civil Appeal No. 337 deoi- 
ded on 4th November 1986 a Division 
Bench baa, on appeal by a petitioner in a 
case under S. 10 of the Act added to the 
Tribunal's order dismissing a petition 
under 3. 10 a declaration that the pro- 
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party in suit does not belong to the Gord- 
wara concerned. In the case now before 
us there has been a decision in favour of 
the Gurdwara after the framing of an 
issue and upon evidence produced by the 
parties. The correctness of that decision 
is not challenged and I see no good reason 
why it should not be incorporated in the 
Tribunal’s order which the Tribunal has 
chosen to embody in the form of a decree. 
Seeing no sufficient ground for interfering 
with the order of the Tribunal I would 
dismiss this appeal leaving the parties to 
bear their own costs. 

Bhide, J. — I agree. 

B.U./B.K. Appeal dismissed. 
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Agha Haidar, J. 

Panna Lal — Appellant. 

V. 

Ravi Chand — Judgment-debtor — Ees- 
pondent. 

Misc. Second Appeal No. 376 of 1936. 
Decided on 5th June 1936, from order of 
Diet. Judge, Delhi, D/. 23rd January 
1936. 

Ret judicata — Execution— Conitructive ret 
judicata— Plaintiff applying for execution of 
decree at truitee on behalf of intolvent and 
Official Receiver — Deciiion that be bat no 
iocut ttandi — He it precluded tubtequently 
from applying for execution. 

The principles of constructive res judicata are 
applicable to execution proceedings. Thus 
where the plaintlfi makes an application for 
execution of a decree as a trustee ou behalf of 
the insolvent and OfBcial Receiver and the 
Court decides that he has no locus standi, he 
cannot come forward and apply for execution on 
the strength of credentials, which he could 
very well have relied upon while prosecuting the 
former application: 19S5 Lah 200; 6 All 269 and 
1927 Lah 289, Bel. on. [P 943 0 Ij 

Bishan Narain — for Appellant. 

Qabul Chand and Shamair Chand— tor 
Eespondent. 

Judgment. — The firm of Eam Gopal 
Sant Lal became insolvent. On 20th 
June 1929 the Official Eeoeiver, Earaohi, 
on behalf of the insolvent hrm, obtained 
a decree for a snm of Es. 2,000 against 
Eam Chand. Under the terms of the 
decree if the jadgment.debtor paid the 
amount due within six months be was to 
be exempted from the payment of costs of 
the Buiti, On 9th October 1929 the Court 
of'the Additional Jadioial Consmiseioner. 
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Karachi, sanctioned a composition soheme 
between the creditors and the insolvent 
and five trustees from Delhi and two 
from Karachi were appointed to realise 
the assets of the insolvent and to distri. 
bote the same among the creditors. 
Panna Lal was one of these trustees. He 
made an application on 4th November 
1932 for the execution of the decree. 
This application did not bear any fruit 
and was dismissed for default on 16bh 
December 1932. On I8tb May 1933 
Panna Lal filed another application as a 
trustee on behalf of Eam Gopal, Sant Lal 
and the Official Eeceiver, Karachi. The 
indgment-debtor raised two objections to 
the application. In the first place, he 
denied that Panna Lal had any locus 
standi to make the application; and 
secondly, that the application was time- 
barred. On 5tb October 1934 the matter 
came up before Mr. Babshi Sher Singh, 
Snbordinate Judge, 2nd Class, Delhi, who 
held that the composition-deed had not 
been proved in this case and a pernsal of 
the order of the Judicial Commissioner 
did not show that under the composition 
scheme Panna Lal was appointed a trustee 
or at any rate that on the annnlment of 
the adjudication of Eam Gopal-Sant Lal 
be was appointed an assignee in whom 
the estate of the insolvents was to vest. 
He farther held that it has not been 
proved that Panna Lal has any authority 
to execute the decree. 

It was also pointed out that no assign- 
ment in writing on behalf of the Official 
Eeceiver (decree-holder) in favonr of 
Panna Lal or by bis principals whose 
Mukbtar be professed to be, bad been 
filed or proved in the ease. He accord- 
ingly under the provisions of 0. 21, B. 16, 
Civil P. C., held that Panna Lal bad no 
locos standi to execute the decree. The 
application for execution was therefore 
rejected. Panna Lal made an application 
on 13th October 1934 for the review of the 
order dated 5th October 1934. Ha also 
put in a fresh application for execution on 
20th December 1984 on behalf of himself 
and other trustees of the insolvent firm. 
The trial Court dismissed the application 
for review but allowed the execution to 
proceed against the jndgment-debtor over- 
ruling the judgment debtor’s plea of ree 
judicata regarding Panna Lais looua 
standi. He further held that the appl - 
cation was within time. The jndgment- 
debtor went up in appeal. Rehanoe 
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placed apoD 34 Bom 68 (l). That rolicg 
DO doubt BQpports the decree.bolder on 
the question of limitation bat the formid- 
able difficulty in the way of the decree, 
holders is the decision of Bakbsbi Sber 
Singh dated 5th October 1934. In that 
decision the learned Sabordinate Judge 
definitely held that Panna Lai had not 
been able to prove that be bad any locus 
standi to eseoute the decree. In my 
opinion the rule of constructive res judi. 
cats, as embodied in Expl. 4 to S. 11, 
Civil P. C., applies to execution proceed- 
ings. 

The point has been recently dealt with 
in a Divisional Bench judgment of this 
Court in 15 Lab 869 (2). After referring 
to the leading Privy Council case in 6 All 
269 (3) and the Pull Bench decision in 8 
Lab 384 (4) at p. 395 the learned Judges 
observed that the applicability of the rule 
of res judicata is not limited to matters 
which were directly and substantially in 
issue and were heard and expressly de- 
cided in former execution proceedings, but 
the principle of “coostrnotive res judioata” 
as embodied in Expl. 4 of S. 11 is also 
applicable to each proceedings. They 
further held, that it was not open to a 
judgment-debtor to object to ezeoution, 
on a plea which could have been raised in 
former execution proceedings, but was 
not so raised. This was no donbt a con- 
verse case, but the principle applies all 
the same. All the materials which are 
now under the power and control of 
Panna Lai and on which he relies were 
also accessible to him when he made the 
application dated 18th May 1933 on which 
the order dated 5th October 1934 was 
passed by Bakhshi Sher Singh. It is not 
therefore open to Panna Lai now to come 
forward and to apply for execution on the 
strength of the crodentials which he could 
very well have relied upon while prose- 
outing the application dated 18th May 
1933. In my opinion the order of the 
lower appellate Coart is correct. I dis. 
miss the appeal but, under the oiroum- 
stanoes, make no order as to costs. 

P.R./R.K. Appeal dismissed. 


I. Vlnayak Vaman v. Anaada Ramb, (1910) 
Bom 68=4 I 0 689=11 Bom L R 1981. 

9. Frabhu Daya! v. Dawat Ram, 1935 Lab 9CC 
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8. ^m Klrpal v. Rap Kuorl, (1884) 6 All 969 
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Addison and Abdul Rashid, JJ. 

Manak Chand and another — Defen- 
dants — Appellants. 

V. 

iladan Lai — Plaintiff — Respondent. 

Letters Patent Appeal No. 16 of 1936, 
Decided on lltb May 1936, from order of 
Jai Lai, J., D/. 17th December 1935. 

4 Minor— Minor suing for getting transac- 
tion entered by him declared as null and 
void — Suit not for getting possession of im- 
moveable property— Court cannot ask minors 
to refund benefit obtained by him under 
transaction. 

The doctrine that a minor may be compelled 
to refand the benefit received by him when any 
of bis transactions is declared to be nail and 
void St bis instaoco is only applicable to snits 
for possession so far as immoveable property Is 
concerned. In salts for possession the Coatk 
may give the minor a decree to the eSect that 
be will be entitled to regain possession of hU 
property only if he pays the mortgagee or the 
vendee at least that part of the consideration 
which was required by him for necessary pnr- 
posss. In a declaratory suit this equitable 
relief oannot be granted to the vendees becanse 
the Court cannot tack on the equitable relief 
for refund of the consideration or part thereof 
to the declaration eonght by the minor plaintUf 

[P 944 0 1) 

Rup Chand — for Appellant. 

Abdol Rashid, J.— On 15th May 1931 
Madan Lai plaintiff executed a mortgage- 
deed whereby he mortgaged two bouses 
and four shops in favour of the defendants 
for a sum of Rs. 5,000. On 30th May 
1933, the plaintiff, through his mother 
Mt. Cbaran Devi, instituted the present 
snit for a declaration to the effect that 
the mortgage-deed dated 15th Hay 1931, 
was null and void, and was not binding 
on him as at the time of the execution of 
the mortgage-deed, he was a minor, and 
also for a perpetnal injunction to the 
effect that the defendants be restrained 
from taking any benefit under the said 
mortgage-deed. The suit was valued for 
purposes of jurisdiction and Court.fee at 
Rs. 110. The defendants pleaded, inter 
alia, that the plaintiff was a major at the 
time of the execution of the mortgage- 
deed, and that, in any case, as the plain- 
tiff had held himself out to be a major 
he must refund the sum of Rs. 6.000 to 
the defendants as this amount had been 
paid to the plaintiff or to his creditors 
under the terms of the mortgage-deed by 
the defendants. The trial Court held 
that the Plaintiff was a minor at the tiin» 
of the execution of the mortgage-deed and 
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that the defendants were aware of bis 
minority at the time. On this finding 
the plaintiff's suit was decreed without 
any obligation to pay the defendants the 
sum of Rs. 5,000 or any other sum. 

The defendants preferred an appeal in 
the Court of the learned Senior Subordi* 
nate Judge, one of the grounds of appeal 
being that the plaintiff was not entitled 
to the declaration prayed for without 
paying the defendants the sum of Rupees 
5,000 which had been paid to the plain, 
tiff or to his creditors. The lower appel. 
late Court held that the valuation In 
appeal must depend on the relief sought 
by the appellants and as this relief 
amounted to a sum of Rs. 5,000 the 
appeal could nob be preferred in the 
Court of the Senior Subordinate Judge. 
The memorandum of appeal was there- 
fore returned to the appellants with the 
direction that they might after valuing 
and stamping it correctly present it to a 
Court of competent jurisdiction. Against 
the decision of the Senior Subordinate 
Judge the defendants preferred an appeal 
to this Court. This appeal having been 
dismissed by a learned Single Judge the 
defendants have preferred the present 
appeal under Cl. 10, Letters Patent. 

It appears that the mortgage in favour 
of the defendants was without possession, 
and that the plaintiff continued to be in 
possession of the land. The relief claimed 
by the plaintiff in the present suit was 
for a declaration that the mortgage.deed, 
dated 15th May 1931, was null and void. 
The doctrine that a minor may be com- 
pelled to refund the benefit received by 
him when any of his transactions is 
declared to be null and void at his in- 
stance is only applicable to suits for pos- 
session BO far as immoveable property is 
iCODcerned. In suits for possession the 
Court may give the minor a decree to the 
^effect that he will be entitled to regain 
possession of his property only if he pays 
the mortgagee or the vendee at least 
■that part of the consideration which was 
required by him for necessary purposes. 
In a declaratory suit this equitable relief 
cannot be granted to the defendants 
because the Court cannot back on the 
'equitable relief for refund of the consi- 
'deration or part thereof to the declara- 
tion sought by the minor plaintiff. In 
such oases there is no property in pos- 
session of the defendants which can be 
held by them till the amount advanced 


to the minor plaintiff for necessary par. 
poses is refunded. We are therefore of 
the opinion that so far as the refund of 
Rs. 5,000 is concerned no relief can be 
granted to the defendants. 

The suit so far as it relates to the 
declaration and injunction prayed for by 
the plaintiff was rightly valued at Rs. 110 
under S. 7 (iv) (c), Court.fees Act, read 
with S. 8, Suits Valuation Act. The 
appeal of the defendants so far as this 
relief is concerned is entertainable by the 
Senior Subordinate Judge, being within 
his jurisdiction. For the reasons given 
above, we accept this appeal in part, and 
remit the case to the Senior Subordinate 
Judge with the direction that be shall 
hear the appeal merely with regard to 
the declaration and injunction claimed 
by the plaintiff, respondent. Parties will 
bear their own c<»ts in this appeal. 

B.D./b.E. Appeal partly accepted. 
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Agha Haidar, J. 

Tara Chand — Judgment-debtor -■ 
Appellant. 

V. 

Bakhshi Sher Singh and others^- 
Deoree«holder — Respondents. 

Ein. First Appeal No. 24 of 1936, De. 
oided on 19th May 1936, from order of 
Sub-Judge, Ist Class, Lahore, D/- 14tb 

December 1935. . , 

(a) Civil P. C. (1908), S. 60, Proviw (n)- 

"Maintenance"— Meaning-Sum ra»erved in 
will a( "pocket money" ameunli to right ot 
future maintenance and cannot be attached. 

Maiat^DfiQce icclcides th® maana of sobsis* 
tenca or necessaries ol life. li includes not only 
Ibe proTisions for board and residence bul also 
includes the sum reserved for other things 
which a man would require to meet the 
»rie* of me. [P 945 OS; P 946 01] 

Where the testator in bU will made provi- 
sioDS for future maintenance of bis balf-wiUe 
son and sUted that after bis death, oot of tM 
income of his property his son was to pt W. uw 
per month as his pocket money (job kharchf. 

Beld: that this sum amonnted to r ght w 
future maintenance and conld not to attwhM 
In execution: 1936 Lak 56= Lah 8U and 

10 0 TF 27 1101. Dieting. ^ ^ ,, 

(b) Transfer of Property Act (1882). h. 1 
general principles of Act are on y app 

‘“^SlTT^nsfer ot mS 

fir IP 0 « 

V. N. Sethi-loz Appellant- 
Mehr Ghand 

and lagan Nath Taftcar— for Respdts. 
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Jud|inent. — This is a judgmenfe-deb- 
tor's appeal arising out of the following cir- 
nucnstanees: Sbankar Shah was a weal- 
thy gentlemaQ living at Sbabdra, one of 
the suburbs of Lahore He bad two sons, 
Tara Chand, (judgment-debtor) by bis 
^rst wife, and Kisbore Chand. by bis 
second wife. On 9bb August 1928, Shan, 
kar Sbab made a will giving ten annas 
out of 16 annas to Sat Parkasb, the son 
of Tara Chand, and six annas out of 16 
annas to Kisbore Chand. At the date of 
the will Tara Chand was about 20 years 
old while Kisbore Chand was aged six or 
seven years. According to the testator, 
Tara Chand was a half-witted young man 
in whose intelligence and capacity for 
business the testator bad no faith. He 
accordingly disinherited him in the sense 
that he did not give him any share in bis 
property under bis will and made bequests 
in favour of bis son Kisbore Chand and 
bis grandson Sat Parkasb and other mem. 
hers of the family. A provision was made 
in the will that Tara Chand should have 
his food in the family kitchen for the main- 
tsnance of which a certain sum out of the 
estate was earmarked. It was further 
provided that he was to occupy a certain 
bouse in Lahore. An important provision 
was made in para. 11 of the will in which 
the testator stated that after bis death, 
out of the income of bis property bis son 
Tara Chand should get Bs. 100 per month 
as his pocket money {jeb kharch). The 
decree, holders obtained a decree on the 
basis of an award against Tara Chand 
alone and in execution of that decree they 
have now proceeded to attach the allow- 
ance of Be 100 which bad been provided 
for Tara Chand under the will of bis 
father. The Court below has held that 
this enm of Rs. 100 was attachable in exe- 
cution of the decree obtained by the de- 
cree holders. Tara Chand has come up 
to this Court in appeal and the sole 
question which has been argued before 
me is whether or not this snm of Bs 100, 
which is payable under the will of Shan- 
bar Shah to Tara Chand, is attachable in 
execution of the decree obtained by the 
deoree. holders. A number of cases were 
cited by the learned counsel for the par- 
ties; bat I do not propose to discuss all of 
them at any considerable length. It 
wonld be desirable in the hrst instance to 
refer to the provisions of S. 60, Cl. (o), 
Civil P. 0, Certain properties are ex- 
empted from attachment and sale and one 
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of these properties, mentioned in Cl. (n), 
is "a right to future maintenance". In 
this connexion a reference to S. 6, Cl. (dd). 
T. P. Act, would be relevant. 

It is true that the Transfer of Pro-| 
perty Act does not strictly speaking! 
apply to the Punjab, but the general) 
principles of the Act which are mostly' 
based upon the judgments of Equity. 
Courts, are always invoked in aid by the, 
Courts in this Province. S 6 (dd) lays 
down ' a right to future maintenance, in 
whatsoever manner arising, secured or 
determined, cannot be transferred." The 
word maintenaDca" is not de6ned either 
in the Code of Civil Procedure or in the 
Transfer of Property Act. According to 
the Shorter Oxford English Dictionary 
‘maintenance" is described as means of 
SQstentatioD." Going back to the verb 
"to maintain," the same Dictionary says 
it means to provide with means of sub- 
sistence or necessaries of life." We may 
therefore take.it that while Shankar Shah, 
made specific provision only for the board 
and residence of Tara Chand, this snm 
of Bs. 100 p. m. was reserved for other 
things which a man, born in the position 
of Tara Chand, wonld require to meet the 
necessaries of life. Again, necessaries of 
life vary in the case of different people 
belonging to different strata of society. 
Tara Chand, as the eldest son of a wealthy 
father, would require various things which 
in this case may be treated as necessaries 
of life, though in the case of a child of 
poor parents, they would belnxuries The 
father apparently realised the somewhat 
helpless condition of Tara Chand who, as 
already stated, is of somewhat weak in- 
tellect. He therefore took the obvious 
precaution of putting this sum of Rs. lOO 
a mouth at bis disposal, so that he may 
spend it in buying necessaries of his life. 
For instance, be would require a pertain 
amount of olotbing to protect his body 
from the inclemencies of weather ; be may 
now and again stand in need of medical 
attendance and have to pay a ohemist or 
druggist 8 bill and so on. No provision is 
made in the lengthy document, which is 
the will of Shankar Sbab, to meet these 
expenses. Putting, therefore a general 
and liberal construction upon the word 
'maintenance" and at the same time 
bearing in mind the text of the will, I am 
of opinion that this sum of Rs. 100, which 
is described as "pocket money" of Tara 
Chand, may be treated as his "futurot 
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‘supply himself with such necessaries of 
life as, having regard to his position in 
life, would be required for bis sustenta- 
itioD and physical well being 

Reliance has been placed on behalf of 
the respondent upon the judgment of a 
learned Single Judge of this Court in 1935 
Lah 811 (l). That judgment followed 10 


(a) Deed— Proof of— EndoriemeDti hy Re-^ 
gifttrar are admitiible. 

The Sub- Registrar's endorsemeDts, duly made 
under S. 60. Registration Act. are Televant evl* 
deoce for proring the execotion of documents* 
1929 Lah 711 and 33 Cal 537 (P C), Ref. 

[P 95101,21 

4 (b) Mortgage^Formalilies Property- 

at one place and transaction at another— 
Law of lez loci contractus determines forum 
of transaction. 


OWN 1102 (2), another decision of a 
Single Judge sitting on the original side. 
In the latter case there was a gift by a 
testator in favour of the sons of bis 
daughter by way of monthly allowance 
and the same was held to be attachable 
in execotion of a decree. It was pointed 
out that such a gift could not be treated 
as one for the maintenance of the testa, 
tor's daughter's sons inasmuch as he was 
not hound to maintain them. The pre. 
sent case is distinguishable inasmuch as 
the father under the Hindu law is bound 
to maintain his sons according to their 
position in life. There is another case 
reported in 1936 Lab 55 (3). It is not 
necessary to go into the details of that 
case as it was decided on its own facts 
which were different toto coelo from the 
facts of the present case. In my opinion 
the Court below was in error in not 
treating the sum of Es. 100,^ which is pay- 
able to Tara Chand, as “future main- 
tenance,” under S. 60, Cl. (n), Civil P. C. 
No other question arises after this deci- 
sion and none has been argued before me. 
I would therefore allow the appeal, set 
aside the order of the Court below and 
dismiss the application for execotion of 
the decree in so far as it affects the sum 
of Rs. 100 p. m. reserved in the will of 
Shankar Shah, for the beneSt of Tara 
Chand. The appellant shall get bis coats. 

P.r./b.K. Appeal allowed. 

1 . Obuni Lai v. Munoa Lai, 1935 Lab 811= 

159 I 0 641=87 P L R 261. 

2. Gopal Lai Seal v. P. J. Mareden, (1906) 10 

OWN 1102. 

3. Ghuni Lai v. Jal Gopal, 1986 Lah 55 — 163 I 

C 103=17 Lah 378=38 P L B 707. 
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Tek Chand and Dalip Singh, JJ. 

Brij Raj Saran — Defendant Appel- 

lant. 

7. 

Alliance Bank, Simla, Ltd. — Plaintiff 
and another — Defendant — Respondents. 

First Appeal No. 1201 of 1931, Decided 
on 29th February 1936. 


A trausactiou o( equitable mortgage, even 
iboQgh entered into and carried out at a place 
where the Act does not apply, need not be exe* 
cuted. attested and registered according to the 
{ormalities laid down in 8. 59. T. P. Act. In 
such cases, it is the lex loci contractus which 
determines the forum in which the transaction is 
to be clothed, and not the lex situs of every one 
of the properties comprised in it : 1930 Lah 
020 , 14 All 238 ; 1914 Bom 15 ; 1928 P 0 211 ; 
1931 P C 239 and 1938 Lah 972, Ref. 

CP 953 0 1) 

(c) Hindu Law— Alieoation — Father— Alie* 
naltort by adoptive father made prior lo 
adoption — Adopted son cannot challenge 
it. 

An adopted son cannot challenge the aliens* 
tions of bis adoptive father made prior to adop* 
tion and of the ancestral property devolved on 
the father of which he was the sole owner at 
the date of adoption. [P 258 C 3} 

(d) Guardians and Wards Act (1890), S. 29 
— Money advanced under sanction of Court 
—Minor's properly taken as security— In- 
quiry as to necessity is unnecessary. 

A person, who advances money to a guardian 
on a mortgage of the minor's property, eflected 
under sanction of the Court, is entitled to trust 
the Court's sanction and is not bound logo* 
behind It and inquire as to the expediency or 
necessity of the loan for the benefit of the 
minor's estate, unless there was fraud or under- 
band dealing, to which the mortgagee was a. 
patty : 11 Cal 379 (P C) ; 1927 283 ; 1928 

Pat 543 and 1924 All 875. Be/. (P 956 C 1] 

J. N. Aggarwal. Achhru Bam and 
Nawal Kishore — for Appellant. 

Mehr Chand Mahajan &nd Jtndra Lai 
— for Reepondenfc (plaintiff), 

Tek Chand. J. — This judgment will 
dispose of Civil Appeal No. 1201 of 1931. 
Civil Appeal No. 1831 of 1933 and Civil 
Appeal No. 1594 of 1933 . which ansj 
from a suit brought by the Alliance Banfc 
of Simla. Ltd., (in liquidation) against 

Brij Raj Saran. adopted fo <)f 
Joti Parabad deceased, and his 
father. Pandit Bam Chandra, for re^ery 
of Rs. 50,007-3-6, alleged to 

cation by the plaintiff BanK, flis. 
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Pevi, widow of the deceased, was implea- 
ded as a defeodaDt. She did not appear 
and proceedings were ordered to be ex 
parte against her. The other defendant 
Brij Baj Saran was a minor at the time 
and the plaintiff Bank had applied that 
his adoptive naobher, Mt. Ganpati Devi, 
be appointed his gaardian-ad-litem. Mt. 
Ganpati Devi declined to act and the 
Sabordinate Judge appointed the Court 
Nazir as such. He was, however, not 
given an opportunity to file a written 
statement, or commonicate with the 
minor or bis relatives and friends or take 
legal advice. The learned Subordinate 
Jndge (Mr. S. L. Sale) proceeded to trial 
and after a formal examination of the 
Agent of the plaintiff Bank, passed a pre- 
liminary decree for the sum claimed with 
interest and costs against defendants on 
27th November 1923. On appeal filed in 
this Court on behalf of Brij Raj Saran 
minor, it was held that there bad been 
no trial of the ease so far as the minor 
defendant was concerned. The appeal 
was accordingly accepted and the case 
remanded for re.trial (Civil Appeal 
No. 538 of 1924, decided on 26tb April 
1928). 

' In the meantime Mt. Raja Devi bad 
died, and after remand dispates arose as 
to who her legal representative was. 
After protracted proceedings extending 
over nearly two years, one Hans Raj, a 
nephew of Pandit Ram Chandra, was im- 
pleaded as a defendant in her place. He 
put forward lengthy pleas, but eventually 
withdrew his defence, and is no longer 
concerned in the litigation. The suit was 
contested on behalf of Brij Raj Saran 
minor, defendant 1, by bis adoptive 
mother Mt. Ganpati Devi, who was even, 
taally appointed as hisguardian-ad.litem. 
The trial of the suit really began in 
October 1930, and on Slst March 1981 
the Senior Subordinate Judge (Mr. Sawa 
Singh) passed a preliminary decree in 
terms of 0. 34, R. 4, for recovery of 
Bs. 1,04,942.12.4 and Es. 2,829-3-10 
coats, or Rs, 1.07.772.0-2 in aU, and 
fixed 15th July 1981 as the date of 
payment. The decretal amount was to 
bear intereet at 6 per cent, per an- 
num. Prom this decree a first appeal 
has been lodged in this Court by the de- 
fendant Brij Raj Saran (Oivil Appeal 
No. 1201 of 1931). 

The judgment. debtor failed to pay the 
above amount by the date fixed in the 


preliminary decree. Accordingly the 
Senior Subordinate Judge (Mr. S. A. Rah- 
man) on I2bb June 1933 passed a final 
decree for Rs. 1,20,109-13-2 directing 
that the amount due be recovered by sale 
of the mortgaged properties. He declined 
to allow any future interest on this sum 
from the date of the final decree till 
realization. From this final decree the 
defendant Brij Raj Saran has preferred a 
first appeal (Civil Appeal No. 1831 of 
1933). The plaintiff Bank has also ap. 
pealed praying that in the final decree 
interest should have been allowed at 
6 per cent, per annum on the amount 
decreed from the date of that decree till 
realization (Civil Appeal No. 1594 of 
1933). 

Before setting out the pleadings of the 
parties and the points which require 
decision on the merits, it will be con- 
venient to deal with the appellant's con. 
tention, which had been argued with 
much persistence by bis learned counsel, 
Mr. Jagan Nath Aggarwal, that the lower 
Court did not give proper opportunity to 
the appellant to prodnce bis evidence and 
that the case should be remanded for the 
purpose. It was alleged that after numer- 
ous adiournmeots the plaintiff produced 
a large number of documents on 25th 
March 1931, and after having them 
formally proved by one of bis clerks sud- 
denly closed bis case, that thereupon the 
defendant asked for time to examine 
these documents and summon his wit- 
nesses in rebuttal, but the learned Subor- 
dinate Judge refused the prayer for 
adjournment and proceeded forthwith to 
hear arguments. After examining tha 
record and hearing counsel at length. I 
do not find any substance in this conten- 
tion. It is quite clear that the defendant 
had been given full opportunity to 
summon and prodnce bis evidence, and 
that he has not been prejudiced in any 
way by the procedure adopted by the 
learned Subordinate Judge. 

As stated already, the case was re- 
manded by the High Court in 1928 and 
It took about two years to complete the 
array of parties by bringing on record the 
representative of the deceased defendant, 
Mt. Raja Devi. Issues were finally set- 
tied on 22nd Angnst 1930. when the 
case was adjourned to 6th October 1930 
for the evidence of the parties.” Both 
parties were directed to file lists of their 
witneBses and pay the process fees within 
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a week. The plaintiff Bank complied with 
the order, but the defendant did not file 
any list of witnesses. The plaintiff bad 
filed with the plaint the mortgage deeds in 
dispute and a copy of the account from 
1918 to 1922. Subsequently on 4th Feb- 
ruary 1929 a complete copy of the 
account from 1909 up to date and all 
other documents on which the plaintiff 
relied and which are material foe the 
decision of this case, were placed on the 
record. The defendant thus knew, at 
any rate, in August 1930, what the case of 
the Bank was, and by wbat oral and 
documentary evidence it sought to sup- 
port it. Be, however, did not summon 
any witnesses on the date fixed nor did 
be bring any with him at tbe hearing. 
On 6th October 1930, the plaintiff ex. 
amined five of his witnesses and the case 
was adjourned to 27th October for tbe 
remaining evidence of tbe plaintiff, and 
the 3rd November was fixed for the evi. 
deuce of tbe defendant. For that date 
also the defendant did not summon any 
witnesses. On tbe 2?tb of October, an- 
other witness for the plaintiff was ex. 
amined, but the case bad to be adjourned 
to await tbe return of certain com- 
missions, the next date fixed being the 
8th December when the Bank's clerk 
Mehr Cband and the defendant's evi- 
dence were to be examined. Tbe defend- 
ant again took no step to summon his 
witnesses. In the meantime, it appears 
that one of the plaintiff's witnesses, Raja 
Joti Parshad Aggarwal died. For this 
reason tbe case could not proceed on the 
date fixed. 

In January 1931 the Court was closed 
for the vacation, and on 16th February 
1931 the plaintiff applied that owing to 
Raja Joti Parsbad's death it bad become 
necessary to examine three other persons 
(in addition to the Bank’s clerk Mahr 
Chand). These witnesses were ordered 
to be summoned for tbe l3th March 1931 
and tbe bearing adjourned to that date 
“for tbe evidence of both parties." As 
the commission had not been returned on 
that date, the case was adjourned again 
to 25tb March 1931. During all this 
time tbe defendant did nob indicate that 
he wanted to produce any evidence. At 
any rate, be did not summon any. On 
25th March the plaintiff examined his 
remaining witnesses and closed the case. 
Tbe Court called upon the defendant to 
produce his evidence and his counsel 


stated (see order printed at p. 73, Vol. 1 
of the paper- book) that the defendant did 
not wish to produce any evidence except 
the Government expert on questioned 
documents, whom he bad not summoned, 
but for whose examination be prayed an 
adjournment might be granted. The 
Court declined to adjourn the case and 
observed that the defendant, if be really 
wished to produce the band writing ex. 
pert, should have summoned him before 
and that the adjournment bad obviously 
been applied for merely to delay the 
decision of the case. Tbe Court then 


beard arguments of counsel for both sides 
and gave judgment on 3 Ist March 1931. 

More than four years after tbe institu- 
tion of the appeal in this Court, two 
affidavits by Pandit Benarei Das. Pleader. 
Simla, who was tbe junior counsel for tbe 
defendant in tbe Court below, sworn on 
11th December 1925 and 27th January 
1936, were filed. In these affidavits it 
was stated that a large number of docu- 
ments bad been produced by tbe plaintiff 
on that date and that tbe adjournment 
was asked for by the senior counsel not 
merely to summon tbe bandwriting ex- 
pert as recorded by tbe lower Court in 
its order, but for the purpose of ‘ produc- 
ing the whole evidence,’’ It seems to us 
that these allegations in the affidavits, 
sworn several years later, were made 
under a misapprehension. A perusal of 
tbe record shows that it is incorrect to 


ay, as is suggested in the affidavits, that 
my material documentary evidence was 
iroduced on 25tb March 1931 and that 
he defendant was taken by surprise. As 
.Iready stated, a list of the documents on 
vhiob the plaintiff relied, had been filed 
.8 early as February 1929, and all the 
iocuments were placed on tbe record on 
hat date, except certain insurance poh- 
lies which were produced on 25th March 
,931. It is conceded by Mr. Jagan 
jsfore us that these insurance pohoiM 
vere not material for the decision of the 
lase, and that bis client bad no evidence 
0 produce in rebuttal of these policies, 
^or is it correct to say tbat any witness 
vas examined on tbat date, whose name 
lad not been given by the plaintiff before. 

:ho case was originally LtfiM- 

mination of tbe evidence of both parties. 

vbenever an adjournment became neoes- 

ary the Court definitely ordered tbe 

lefendant to be ready with h*** 

.t the next hearing. The defendant did 
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not sammoD the GoverDment handwrit- 
ing expert or any other person through 
Conrt, nor was any witness in attendance 
at any of these hearings It is significant 
that there is no statement or affidavit by 
Mr. Harish Chandra, who was the lead- 
ing counsel for the defendant in the lower 
Court, that be wanted to produce further 
evidence, and Mr. Jagan Nath was unable 
to give US the names of witnesses whom 
bis client wished to summon and wbo 
might have been in a position to give 
material evidence bearing on the points 
involved in the case I have no doubt 
that the defendant-appellant has not been 
prejudioed in any way by the procedure 
adopted by the Court, that he bad really 
no evidence to produce and, in any oaae, 
he was not entitled to an adjournment 
for the production of the expert whom be 
had not summoned at the proper time. 
Bor all these reasons, I bold that the 
contention is without any eubstance and 
must be rejected. 

The claim as laid in the plaint was for 
recovery of the amount due on foot of the 
three following deeds: (a) a cash credit 
mortgage bond (Ex. P-l), dated 39th 
October 1909 and registered the sameday 
purporting to be executed by Pandit Joti 
Parshad adopted son of Dwarka Das and 
his natural father Pandit Bam Chandra 
in favour of the Punjab Banking Co. in 
respect of properties described in para- 
graph 3 (e) of the plaint as Nos. (l)to(li), 
situate in Simla, whereby the mortgagors 
could draw opto a limit of Bs. 50.000 
bearing interest at per oent with half, 
yearly rests; (b) another cash oredit mort- 
gage.bond (Ex. P-H). dated SSnd June 
1913 and registered on the same date, 
purporting to be executed by tbe afore, 
said Pandits Joti Parsbad and Ram 
Chandra in favour of tbe Punjab Banking 
Co , Ltd., in respeot of properties des- 
cribed in para. 2 fe) of tbe plaint as 
Nos. (l) to (6) and (8) to (11), situate in 
Simla, and No. (12) situate in Dagshai 
Oantonment, whereby tbe mortgagors 
were allowed to draw to a farther limit 
of Bs. 25,000, bearing interest at per 
oent with half-yearly rests; end (o) a 
mortgage deed (Ex. P. 16) purporting to 
be executed by Pandit Bam Chandra on 
behalf of himself and as tbe certificated 
guardian of Brij Raj Saran, minor, adopted 
son of Pandit Joti Parsbad deceased, 
bearing date 6th March 1918 and regis- 
tered on 17th April 1918 in favour of the 


Alliance Bank of Simla, Ltd , (with whioh 
the Punjab Banking Co., Ltd., bad been 
incorporated in tbe meantime) securing a 
further sum of Bs. 24,203-6-3 and interest 
on the entire sum of Bs. 99, 203.6.3 at 
9 per cent from 1st January 1918, with 
half-yearly rests. 

Along with the plaint was filed a copy 
of the account (Ex. P-17) from Ist Janu- 
ary 1913 to 3rd October 1922, tbe date of 
tbe suit, giving the details of tbe account 
of tbe defendants with tbe plaintiff Bank. 
Besides debiting the defendant with tbe 
annual fire insurance premia, other inci- 
dental charges, and interest at 9 per cent 
with half-yearly rests, it showed a further 
cash advance of Bs. 25,000 on lOth Jana, 
ary 1920. It was stated in the plaint 
that subsequent to the exeontion of the 
third mortgage- bond (Ex. P.16) pro- 
perties Nos (2), (4), (9) and (ll) bad been 
sold with the consent of tbe mortgagors 
and the sale-proceeds credited , in the 
account, as was duly shown in Ex. P.17. 
It was accordingly alleged that on tbe 
date of tbe suit, tbe sum due by tbe defen- 
dant to tbe plaintiff was Bs. 50,007-9.6,' 
for which amount, together with future 
interest at the stipulated rate, a decree 
was claimed realizable by sale of tbe 
mortgaged properties, with liberty to the 
plaintiff to apply for a decree for tbe 
balance (if any) recoverable from the per- 
son and other properties of the defendants. 

In tbe written statement, filed on behalf 
of Brij Baj Saran, minor, his next frisnd 
denied knowledge of tbe dealings of Joti 
Parsbad and Ham Chandra with the 
Punjab Banking Co. or the Alliance Bank 
of Simla. Ho further pleaded that the 
property mortgaged bad been inherited 
by Joti Parsbad from his adoptive father 
Dwarka Das, that tbe money was not 
required for any ancestral business or the 
benefit of tbe family and that, therefore, 
tbe first two mortgage. bonds, even if 
executed by Joti Parshad, were without 
necessity and not binding on the defen. 
daot. With regard to the third mort- 
gage deed (Ex. P-16) it was denied 
that it had been executed by Bam 
Chandra as guardian of the minor or 
that tbe minor was bound by his act. 
It was further averred that the plaintiff 
was in no case entitled to recover from 
the properties in dispute any advanoos 
made after the execution of Ex. P. 16 as 
the same wore nob charged thereon. Ib 
was also stated that it appeared from the 
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account Bled by the plaintiff Bank that it 
had realised the lull amount doe on the 
cDOrtgage and that the aubsegnent ad. 
Vances do not concern tbe defendant or 
his property.” On these pleadings the 
several issues were framed of which the 
following only are material for the pur- 
poses o' this appeal : 

4, (a) Were the prior mortgages {Exs. P. land 
1. 14) executed by Joti Prasbad and Ram 
Chandra? (b) If so were they without coosidera* 
tioQ ? 5. Was the third mortgage (Ex. P 16) 
executed od behalf of the minor by Ram 
Chandra, his guardian? 6. Waa the money 
raised on the third mortgage for tbe benefit of 
the minor? 7. Can tbe minor, through bis 
present guardian, repudiate execution, whether 
consideration has passed to him or not? 
6. Had tbe coosideratiooi of tbe previous mort* 
gages been repaid in full before the advance of 
Re. 25,000 was made? 9. Can the subsequent 
advance be recovered under tbe mortgage or as 
simple money debt? 

Subsequently, it was ordered that 
issue 6 be struck off as it did not arise, 
the mortgage having been effected by tbe 
certiBcated guardian with tbe leave of 
the Court under Act 8 of 1890. The trial 
Court found against tbe defendant on all 
tbe issues and passed a preliminary 
decree, and later on a final decree, as 
stated above. Before discussing tbe vari- 
ous questions which have been argued be- 
fore us, it will be convenient to state a 
few facts on which there is no con- 
troversy between tbe parties. It is 


The case for the plaintiff is that oa 
23rd September 1909 Joti Parshad and 
Earn Chandra borrowed a sum of Bupees 
10,000 on a promissory-note from the 
Punjab Banking Company. Sabsequently 
another promissory.note for Es. 3.000 was 
executed on 2nd October 1909. The 
amount due on these two promissory, 
notes was secured by deposit of title 
deeds of some of the properties now in 
dispute. Later on it was arranged that 
they be allowed to have a Cash Credit 
Account upto a limit of Es. 60,000 on 
the security of properties Nos. (1) to 
(ll), and accordingly on 29th October 
1909 a deed was executed on behalf of 
Joti Parshad and Earn Chandra and 
registered at Simla. This deed is Ex. P.l, 
printed at pp. 8 to 11 of Vol. 2, of the 
paper-book. It purports to be signed by 
Earn Chandra for himself and as the 
attorney of Joti Parshad, acting under a 
general power of attorney dated 29bh 
January 1908 [Ex. P.5 (a)], printed at 
p. ], Vol. 2 of tbe paper book. This deed 
is attested by another Joti Parshad, who 
waa an Accountant of the Punjab Bank- 
ing Company, at that time, and one Lai 
Ditta, a clerk in the Bank. It was pre- 
sented for registration by Pandit Bam 
Chandra in person and was duly regis- 
tered by the Sub-Eegistrar of Simla on 
29th October 1909. In the lower Court 
it appears to have been argued that 


common ground that the properties in 
dispute originally belonged to Pandit 
Dwarka Das of Jagadbari. He had no 
son but bad two daughters, Ut. Baja 
Devi and Mt. Daropdi. Mt. Baja Devi 
was married to Earn Chandra, from whom 
she had a son Joti Parshad. The pro- 
perties in question eventually came to 
Joti Parshad, who claimed to be tbe 
adopted son of Dwarka Das. Joti Parshad 
appears to have attained majority about 
1907, and in 1909 when, according to the 
plaintiff, tbe dealings with tbe Punjab 
Banking Company began, he was a 
student reading in the Government 
College, Lahore. Joti Parshad died in 
July 1915 without issue, leaving a widow 
Mt. Ganpati Devi. His property was 
taken by bis natural sister's eon Brij Eaj 
Saran, as bis adopted son. Brij Baj Saran 
was a minor at tbe time and in I9l7 Earn 
Chandra was appointed his guardian 
under Act 8 of 1890. Bam Chandra died 
in December 1922 shortly after tbe in- 
stitution of the suit. 


the execution of the power of attorney 
Ex. P.5 (a) by Joti Parshad' in favour of 
Bam Chandra was not proved, but Mr. 
Jaganoatb abandoued that contencion and 
admitted before us thegeuaineness of that 
document. He contended, however, that 
tbe signatures of Bam Chandra on the 
bond Ex. F-lbadnot been proved and, 
therefore, that document could not be 
said to have been duly executed by bim 
either on his own behalf or as the attor- 


ley of Joti Parshad. As stated already, 
Ram Chandra died in 1922 and it is in 
evidence that the two attesting witnesses 
fobi Parshad (accountant) and Lai Ditta 
lave also died. The signatures of both 
ihese attesting witnesses, however, have 
leen proved by the evidenoe of P- Vi. <». 
lldrini, Manager of the Simla Industrial 
Bank, and Bisbambar Das, Clerk, im- 
jorial Bank, who both were for a number 
if years in the service of the Punjab 
Banking Company and bad oooMion 
lee the signatures of Joti Parshad a 
[,al Ditta, attesting witnesses, who also 
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-were employed in the same office. The 
.plaintiffs also examined P. W. 8, Moham- 
mad Ali, Accountant. Imperial Bank, 
Ambala Branch, who was employed in 
the Punjab Banking Company from 1904 
to 1913 and P. W. 9, Mohr Chand, who 
was in its service since 1908 till its amal- 
gamation with the Alliance Bank and has 
since the liquidation of that Bank been 
working under the liquidators. Both 
these witnesses identified the signatures 
of Ram Chandra on Ex. P-1 as well as 
the two other bonds, Ex. P-14 and Ex. 
P.l6, and also on a large nnmber of other 
docnments. The learned Subordinate 
Judge, who passed the preliminary decree 
had the benefit of seeing these persons in 
the witness-box and has accepted their 
testimony on this point as correct. Mr. 
Jagan Nath has subjected their state- 
ments to minute and detailed examina- 
tion and had urged that they ate not 
reliable persons. But after giving due 
weight to bis criticism, I do not see any 
reason to doubt their identifioatioo of the 
signatures of Ram Chandra on the three 
mortgage-bonds Exs. F-l. P-14 and P.l6. 
The first two of these bonds, Ex. P-I 
and Ex. P.14, purports to have been pre- 
sented for registration by Bam Chandra 
himself and each of them contains the 
endorsement of the Sub-Registrar, made 
at the time, stating that he bad satisfied 
himself as to the identity of the execu- 
tent. Under S. 60 (2), Registration Act, 
the facts mentioned in these endorse- 
ments are admissible for the purpose of 
proving that the docnments had been 
-duly registered and that the facts men- 
tioned in the endorsements referred to 
in Ss. 53, 58 and 59 bad ooonrred as 
mentioned therein As observed by their 
Lordships of tbe Privy Oonnoil in 3S 
Cal 637 (1): 

The reglBtrsUoQ of adocument is asolemaact 
to be performed io the presence of a competent 
ofBcial appointed to act as Beglatrar, whose 
duty It is to attend the parties daring the 
TegislratioD and see that the proper persons are 
present and ate competent to aol, and are iden* 
tided to his satisfaction, and all things done 
before him in bis official capaoity and verified 
by his signature will, unless it be shown that a 
deliberate frand on him has been successfully 
committed, be presumed to bo done duly and in 
order. 

Tbe Sub-Begistrar's endorsements, duly 
jmade under S. 60, are relevant evidenoe 
Ifor proving t be execntlon of these doon- 

1. Ganga Moyi Debl v. TroUukhya Nath, (1906) 
SS Oal 697=3S9 1 A 60 (P 0). 


ments: 116 I C 911 (2). They therefore^ 
lend support to the sworn testimony ol‘ 
Ali Mabommad and Mehr Chand. For- 
ther with regard to Ex. P-14 it is stated 
in the Sab-Registrar’s certificate, dated 
22Dd June 1912, that tbe person who 
identified Ram Chandra before the Sub- 
Registrar was Lala Harish Chandra, 
Pleader. This gentleman was examined 
as P. W. 1 in the present case and proved 
bis own signatnres under tbe endorsement 
of tbe Sob-Registrar made in token of his 
having identified the exeontant. Pandit 
Bam Chandra, before that officer. He 
also deposed that Pandit Bam Chandra 
was present before the Sub-Registrar at 
the time of tbe identification. Lala Harish 
Chandra was the leading counsel for the 
defendant in this casein tbe Court below 
and there is no reason to doubt his vera- 
city. Tbe presence of Bam Chandra be- 
fore the Snb-Begistrar at the time of the 
registration of Ex. P-14 is therefore 
proved by unimpeachable testimony. 
Mohammad Ali ie one of the attesting 
witnesses of Ex. P-14 and has sworn that 
Ram Chandra signed it in bis presence. 
In addition to this we have on tbe record 
numerous letters proved to have been 
written by Bam Chandra or Joti Parsbad 
or both, admitting tbeir dealings with tbe 
Bank under Ex. P- 1 confirming the balan- 
ces doe at the end of the various half- 
years, and asking for indnlgenoe in the 
re- payment of the loan. In this connexion 
reference may be made inter alia to tbe 
following letters : 

(l) Exhibit P.31 (A), dated 25th August 
I9l0; by Bam Cbandra; (2) Ex. P-24 (A), 
dated 29tb July 1911 by Bam Chandra 
and Joti Parsbad: (3) Ex. F.25 (A), 
dated 18tb October 1911 by Joti Parsbad: 
(4) Ex. P.28 (A), dated 8th November 
-1911 by Joti Parsbad; (5) Ex. P.JO (A), 
dated 16th December 1911 by Joti Par- 
sbad: (6) Ex. P-Sl (A), dated 12th 
January 1912 by Joti Parsbad; (7) 
Ex. P.32 (A), dated 15th Febrnary 1912 
by Joti Parsbad; (8) Ex. P.S3 (A), dated 
20th February 1912 by Joti Parsbad; 
(9) Ex. P.36 (A), dated 26th February 
1912 by Bam Cbandra; (lO) Ex. P-40 
(A), dated let April 1912 by Joti Parsbad, 
These letters are printed at pp. 61 to 58, 
Vol. 2 of the paper-book. They admit 
clearly the existence of tbe Cash Credit 

a. Piara v. Fathu, 1939 Lah 711all6 1 0 911= 
11 L L J ai6. 
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Account secured ou the Simla properties 
and the genuineness of the plaintiffs 
account for those years. It also appears 
from these letters, that Joti Parshad and 
Ram Chandra had overdrawn the amount 
of the agreed limit of Rs. 50,000 under 
Es. P-l, and the Punjab Banking Com- 
pany had. through its Pleader, made 
demands for repayment of the excess, or 
if that was not possible, to have it secured. 
Accordingly the mortgagors approached 
the Bank for raising the Cash Credit limit 
to Rs, 75,000 agreeing to secure the addi- 
tional amount by a further mortgage of 
lO out of the 11 properties included in 
Ex. P.l and a first mortgage of two bunga- 
lows at Dagbshai. In accordance with 
this arrangement, Ex. P-14 was executed. 
All this evidence, unrebutted as it stands 
on the record, is convincing proof of the 
genuineness of the signatures of Ram 
Chandra on Ex, P-l and Ex. P-14 and 
I uphold the finding of the lower Court to 
this efiect. 

On this finding Mr. Jagan Nath conce- 
ded that Ex. P.l must be taken to have 
been duly executed, but as regards 
Ex. P-14 he raised tbe following further 
objections: (l) that the registered power 
of attorney [Ex. P-5 (a)], which had been 
given by Joti Parshad to Ram Chandra on 
29th January 1908 and under which the 
latter purported to act on Joti Parshad's 
behalf in signing Ex. P-14 and presenting 
it for registration had spent itself and 
was no longer in force in June 1912: (2) 
that tbe aforesaid power of attorney gave 
authority to tbe agent to act in respect of 
the properties at Jagadhari and in tbe 
town of Simla, and, therefore, tbe mort- 
gage of tbe bungalows at Dagsbai was un- 
authorised; and (3) that as some of tbe 
properties mortgaged were sitnate within 
tbelimits of Dagshi Cantonment where tbe 
Transfer of Property Act is in force, this 
document required to be attested in 
accordance with tbe provisions of S. 59 of 
the Act, and that as attestation in accord- 
ance with the formalities laid down there- 
in has not been proved, this deed could 
not be admitted in evidence to charge not 
only the properties in Dagshai but all the 
properties covered by it. 

In support of tbe first objection tbe 
learned counsel drew attention to tbe 
opening sentences of the power of attor- 
ney [Ex. P 5 (a)j which stated that tbe 
executant Joti Parshad was at tbe time a 
stndent and, therefore, could not manage 


the properties mentioned therein, and for 
that reason be was appointing Pandit Bam 
Chandra as his general agent. The 
learned counsel pointed out that Joti 
Parshad had finished bis student career 
in 1910 and at the time of the execution of 
Ex. P.14 be was practising as a pleader, 
and consequently the power of attorney 
had become inefi'ecutal. In my opinion^ 
this contention is devoid of force and 
I have no hesitation in rejecting it. It is 
no doubt true that Joti Parshad was & 
student at the time when the power of 
attorney was executed, but there is noth, 
ing in tbe document to limit its operation 
to tbe period during which be was prose- 
cuting bis studies. Admittedly tbe power 
of attorney was never cancelled and its 
existence is admitted in some of the 
letters by Joti Parshad, written after he 
bad started practice as a pleader, to 
which reference has already been made. 
Further, in several letters, written after 
the execution ofEx. P.14, Joti Prasad 
clearly admitted the transaction evidenc- 
ed by Ex.P.14 and, therefore, even if 
there was any defect in Ram Chandra's 
authority, be bad clearly ratified it [see 
e.g., Ex. P.41 (A). Ex. P.42 (.4) and 
Ex. P.43 (A)] signed by Ram Chandra 
and Joti Parshad and bearing date 26th 
May 1912 (which is obviously a mistake 
for 26th June 1912), and letters Ex. P-29A, 
dated 14th November 1914, Ex. P.63A, 
dated lOtb May 1915 and Ex. P.64 A» 
dated 11th May 1915, all signed by Joti 
Parshad. 

Tbe second objection is based on an obvi- 
ous mis-reading of Ex. P.5 (a). By this 
document tbe agent was authorised to sell 
or mortgage properties situate in "Qasba" 
Jagadhari and in "Koh Simla," whiob 
means "Simla Hills” and not Simla 
town.” Admittedly Dagshai is situate io 
the "Simla Hills" and. therefore. Ram 
Chandra bad authority to alienate all the 
properties mentioned in Ex. P-14. AS' 
regards tbe third objection, it is no doubt 
true that the Transfer of Property Act 
is in force within the limits of tbe Can- 
tonment of Dagshai, where property 
No. 12 is situate. But the mortgage-bond 
(Ex. P-14) was not executed there, but 
was executed and registered in Simla, 
where that Act is not in force, and it 
inclnded, besides the Dagshai properties,, 
ten other properties situate in Simla. 
Tbe appellant's learned counsel was un- 
able to cite any authority in support ot 



Brij Raj Saran v. Alliance Bank, Simla (Tek Cband, J.) Lahore 953 


1936 

hie proposition that such a transaction 
even though entered into and carried out 
at a place where the Act doss not apply, 
must be executed, attested and registered 
according to the formalities laid down in 
S. 59 of the Act. In such cases, it is the 
lex loci contractus which determines the 
form in which the transaction is to bo 
clothed, and not the lex situs of every 
one of the properties comprised in it. It 
has accordingly been held, that it is not 
necessary to the validity of an “equitable 
mortgage" by deposit of title-deeds that 
the property to which tbe title-deeds 
relate should be situate within the terri- 
tories where such “equitable mortgages’* 
are allowed : See 11 Lab 564 (3) at 
p. 572, 14 All 238 (4) and 38 Bom 372 (5); 
see also 51 Cal 86 (6) and 1931 P C 239 
(7) where such transactions were recog« 
nized as valid. Reference may also be 
made to the recent case of this Court 
reported in 33 P L R 249 (8) at p. 255, 

where it was observed that in such cases 
the determinlDg (actor as to tbe valldit; oi the 
mortgage is not the place where the property 
alleged to have been mortgaged is situate, but 
the iormalities required by the law for thoorea* 
tioo of a valid mortgage at the place where the 
title deeds were alleged to have been delivered 
to the creditor. 

It seems to me that the same principle 
governs tbe case before us, and, therefore, 
it was not necessary for tbe plaintiff to 
prove attestation of Ex. P.14 as required 
by S. 59, T. P. Act. Further, even if it 
were held otherwise tbe deed would be 
unenforceable as regards tbe Dsgshai pro- 
perty only, but will bold good in respeot 
of tbe properties situate in Simla. In my 
opinion all the objections against tbe 
validity of Ex. P.14 are without sub- 
stance and must be rejeoted. Before 
concluding this part of the case, it seems 
necessary to point out that Mr. Jagan 
Nath admitted before us that there was 
no eubstanoe in the plea raised in the 

8. RalU Brothers, Karachi v. Punjab National 
Bank Lid., 1J30 Lab 920=139 10 21=11 
Lab 661=31 P L R 934. 

4. Uadbo Das v. Bam Kissen, (1893) 14 All 338 
5=1893 A W N 97. 

5. Bebram Rashid v. Sorabji Buatomji. 1914 
Bom 15=28 1 0 140=16 Bom L R 86=38 
Bom 873. 

6. Imperial Bank of India v. U Ral Gyaw Thu 
A Co , Ltd., 1923 P 0 311=76 I 0 910=60 
1 A 283=1 Rang 637=61 Cal 66 (P C). 

7. Papiab Naidu v. Kaganathasethupathi. 1981 

P 0 289=184 1 0 328= 68 1 A 338 (P C). 

8. Gurdaa Mai v. Punjab A Sind Bank, Ltd 
Rawalpindi, 1983 Lah 972=147 I 0 942=86 
P L B 349, 


written statement that the mortgages^ 
Ex. P 1 and Ex. P-14, were not binding 
on Brij Raj Saran, appellant, as tbe mort- 
gaged properties were ancestral in the 
bands of .loti Prasad, and that the money 
raised thereon was not required for any 
ancestral business or other family neces- 
sity. It is no doubt true that tbe pro- 
perties in question originally belonged to 
Dwarka Das and from him they bad 
devolved on bis adopted son Joti Parsbad, 
and in this sense they were ancestral in 
his bands. But in 1909 and 1912, when 
tbe mortgage transactions. Ex. P-l and 
Ex. P 14, were entered into, Joti Parsbad 
was tbe sole owner of these properties, 
which were not held by him in copar- 
cenary with anybody else. At that time 
be was childless and Brij Raj Saran was 
not adopted by him until 1913. He had, 
therefore, full and unrestricted power to 
mortgage these properties and it is not 
open to his subeequently.adopted eon to 
impeach bis antecedent mortgages on the 
ground of want of family neoeseiby. 

Before dealing with the objections relat- 
ing to tbe third mortgage (Ex. P.16) it is 
necessary to state briefly tbe olroam- 
stanoes in which that deed came to be 
executed. As already stated, Joti Parsbad 
died in 1915, and his estate passed to his 
adopted son, Brij Raj Saran. At the time 
of Joti Parsbad's death tbe amount due 
on foot of the two Cash Credit bonds 
(Exs. P-l and P- 14) was Rs. 95,620. Soon 
after Joti Parsbad's death, tbe Agent of 
the Simla branch of tbe Punjab Banking 
Company wrote to Ram Chandra demand- 
ing repayment of tbe loan, suggesting ab 
the same time that if be and tbe heirs of 
Joti Parsbad could nob repay, they might 
secure the overdraft (Ex. P 17). Ram 
Chandra replied by letter (Ex. P.69.A) 
dated 26th August 1915, admitting the 
correctness of the account and suggesting 
that as arranged between the Bank and 
Joti Parsbad in bis lifetime tbe rents of 
the Simla properties would thenceforward 
be paid to tbe Bank and that a portion of 
the properties mortgaged would be sold in 
order to pay off tbe debt, or steps taken 
to secure the overdraft. After some fur- 
ther correspondence RamChandraappUed 
to the Senior Subordinate Judge, Simla, 
for his appointment as guardian of Brij 
Raj Saran, minor, under Act 8 of 1890, and 
on 5th April 1917 he was so appointed. 
In thecertihoateof appointment (Ex. P-92) 
issued by the Senior Subordinate Judge 
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on 6tb April 1917, it wasspecifically stated 
that the guardian ^ould have no power 
to alienate the property of the minor or 
any part thereof without the sanction of 
the Court. Accordingly, on 9th October 
1917, Ham Chandra made an application 
to the Court (Ex. P.yS) in which he poin- 
ted out that, in addition to the sum of 
Rs. 75,000 secured on Exs. P-1 and P-14, 
about Ra. 25,000 more was due by Joti 
Parshad to the Alliance Bank of Simla 
(with which thePunjab Banking Company 
had been incorporated in the meantime), 
that the Bank was making demands and 
there were no means of paying oS the 
amount and, therefore, be asked for per- 
mission to effect a mortgage of the im- 
moveable properties of the minor to the 
Bank. After satisfying himself as to the 
correctness of the account, the Subordi- 
cate Judge (Mr. H. H Jenkyns) accorded 
sanction to Ram Chandra to further 
mortgage the properties for secnring the 
additional amount. Accordingly the mort- 
gage-deed Ex. P-16 was drawn up. In 
this deed it was recited that the total 
amount due by tbe minor to the Bank was 
Rs. 99,203-6-3, that out of this amount 
Rs. 75,000 was secured on tbe two Cash 
Credit mortgage- bonds (Exs. P-1 and 
P-14) which were described as the “prin- 
cipal indentures," and that the 12 proper- 
ties covered by the aforesaid bonds, were 
being further mortgaged to secure tbe 
overdraft of Rs. 24,203-6-3 and tbe in- 
terest on tbe entire sum of Rs. 99,203-6-3 
calculated at 9 per cent, per annum with 
half-yearly rests from let January 1918. 

This mortgage-deed (Ex. P-16) bears 
the date, 6th March 1918, and purports to 
be executed by Ram Chandra for himself 
and also in bis capacity as the guardian of 
Brij Raj Saran minor, and to be attested 
by two witnesses, namely. Mr. B. L. 
Kitchlew, Extra Assistant Commissioner, 
Magistrate, and Mr. SbuganChand, Assist- 
ant Treasurer, Government Treasury, 
Ambala City, above whose signatures it is 
stated that it bad been signed, sealed and 
delivered by Pandit Ram Chandra in their 
presence. The deed was presented for 
registration at Simla on l7th April 1918 
by Haroir Singh, who is described in tbe 
Sub-Registrar’s endorsement as holding 
*'a duly authenticated special power of 
attorney on behalf of Pandit Ram Chan- 
dra" and was duly registered by that 
officer on that date. Mr. Jagan Nath 
raises four objections against the admis- 


sibility and the validity of this document: 

(1) That the signatures of Ram Chandra 
on this document have not been proved* 

(2) that it included the Dagsbai property 
and therefore required to be attested in 
the manner laid down in S. 69, T. P. Act, 
and that it has not been proved tbatit was 
so attested; (3) that Hamit Singh, who pre- 
sented tbe document for registration, did 
not hold a “duly authenticated power of 
attorney" as required by Ss. 31 and 32, 
Registration Act, and therefore its regis- 
tration was invalid; and (4) that the sanc- 
tion of tbe Senior Subordinate Judge to 
mortgage the properties was improperly 
obtained by Ram Chandra and therefore 
the minor is not bound by it. 

Ram Chandra’s signatures on this docu- 
ment are proved by the evidence of Mo- 
hammad Ali (P. W. 8) and Mehr Chand 
(P. W. 9} and for the reasons already 
given, I accept their evidence as to the 
identidcation of Ram Chandra's signatures 
as correct. Tbe attesting witnesses, 
Mr. Shugan Chand and Mr. B. L. Kitch- 
lew, were examined on commission: see 


^ol. 3, pp. 2 to 10 of the paper-book. 
)bey admitted their signatures on tbe 
eed, but stated that they could not 
lentify tbe signatures of Ram Chandra. 
!hey deposed, contrary to the clear raci- 
al in the endorsement appearing above 
heir signatures, that Ram Chandra did 
ot sign the deed in their presence. The 
tory given by Shugan Chand as to how 
le and Mr. Kitchlew signed thedocument 
a, to say the least of it, very carious. He 
tated that in March 1918, Mr. Kitchlew 
vas tbe Treasury Officer and Magistrate, 
i'irst Class, at Ambala and that he was the 
)eputy Treasurer in the Government Trea- 
ury there, working under the Treasurer 
laja Joti Prashad of Jagadbri; Raja Joti 
>ar8had sent to Ambala the document 
Ex. P.16), signed by the alleged exeou- 
ant with instructions that he^ (Sbngan 
Jband) should sign it as an attesting 
vitness" and have it signed by Mr. Kito^ 
sw also. Accordingly both Mr. KitcMe 
nd he affixed their signatures on 16 
he absence of tbe alleged executant, and 
cade it over to Raja Joti Parshad s mas- 
enger. Mr. Kitchlew stated that be did 
,ot remember anything, except that be 
lentified his own signatures on thedeed. 

He stated that be did not know 
Jbandra at all. Now after carefuUy 
eading their evidence the le^t that 1 
an say is that both these persons appear 
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to be aufTering from a serious lapse of me- 
mory. It is incredible that responsible 
officers of the position of Mr. Kitcblew 
and Mr. Shugan Cband should have wit- 
nessed a document without their knowing 
Bam Chandra or without his having ac- 
tually come before them, and solemnly 
appended their signatures to an endorse- 
ment, that it had been "signed, sealed 
and delivered" by the aforesaid Bam 
Chandra in their presence. Bnt be that 
as it may, the matter is not of much im- 
portance as Bam Chandra's signatures on 
the deed are proved aliunde, and the 
deed having been executed at a place 
where the Transfer of Property Aot was 
not in force, attestation, according to the 
formalities laid down in S. 59, T. P. Aot, 
was not necessary. 1 hold therefore that 
there is no force in the first two objeo- 
tions raised by Mr. Jagan Nath against 
the admissibility of this deed. 

The third objection relates to tbe in. 
validity of tbe registration of Ex. P.16, 
and is based on the contention that the 
-document was not presented for registra- 
tion by a person authorised in accordance 
with tbe provisionsof Ss. 32 (o) and 33(a), 
Begistration Aot. Under these sections, 
if the principal at the time of executing 
the power-of-attoiney resides in any part 
of British India in wbioh the Aot is for 
the time being in foroe, tbe power of- 
attorney must be executed before, and 
authenticated by, tbe Begistrar or Sub. 
Begistrar, within whose district or sob- 
district, the principal resides. As already 
stated, tbe mortgage deed (Ex. F-16) was 
presented before the Sub.Begistrar, Simla, 
by Hamir Singh, and in the Sub.Begis. 
trap's endorsement it is stated that Hamir 
'Singh held "an anthentioated special 
.powor-of-attorney” on behalf of Bam 
Chandra. This power-of- attorney was not 
produced at the trial, and Mr. Jagan 
Hath has suggested that Hamir Singh 
really acted under the mukhtarinama 
<Ex. P.78.A), dated 6th March 1918, 
.printed at p. 97, Vol. 2 of the paper-book, 
which does not purport to have been 
authenticated by Bam Chandra before 
the Sub-Begistrar of Jagadhari as it 
should have been under 8. S3 (a) of the Aot, 
but before a Magistrate (Mr. B. L. Kit- 
chlew},aDd therefore it was not presented 
by ^ a properly authorised person, and its 
*egiatration is invalid. It is however 
olear from the correspondence on the 
ireoord that Ex. 78-A was not the power. 


of-attorney under which Hamir Singh 
presented tbe mortgage deed Ex. P-16 
for registration. It appears that originally 
Bam Chandra sent from Jagadhari to the 
Bank at Simla Ex. P-78-A, along with 
the mortgage deed, under tbe belief that 
this was a properly authenticated power- 
of- attorney. 

The legal adviser of the Bank however 
objected that this was not sufficient and 
therefore, on 13th March L9l8,Ex. P-78- A, 
was returned to Bam Chandra for having 
it authenticated before the Sub-Begistrar 
of the place where he resided, or getting 
another power-of-attorney properly drawn 
up and authenticated. Bam Chandra then 
appears to have presented Ex. P-78-A, 
before the Sub-Begistrar, Jagadhari, for 
authentication, but that officer declined to 
do this, as the document bad already been 
attested by Mr. Eitchlew. Thereupon 
Bam Chandra drew up another power- 
of.attoruey in Urdu, and after having 
it duly authenticated by tbe Sub-Begis. 
trar, Jagadhari, sent it to tbe Bank. All 
this is clear from bis letter Ex. F.80-A, 
printed at p. 100, Vol. 2, of tbe paper- 
book. This Urdu power-of-attorney ap. 
pears to have been presented before the 
Sub-Begistrar, Simla, along with the 
mortgage deed by Hamir Singh, and be, 
after satisfying himself that it had been 
properly authenticated and making a note 
to that effect in his certificate, registered 
the mortgage deed. Under S. 60 (2), 
Begistration Act, tbe endorsement of the 
Begistrar is presumptive evidence of the 
fact that he had so satisfied himself. It 
therefore lay on tbe defendant to show 
that this fact was incorrectly recorded. 
He has however led no evidence on the 
point. It is also important to note that 
DO objection as to the invalidity of tbe 
registration was raised in the Court below 
and therefore the plaintiff did not think 
it necessary to prove any further facte as 
to the contents of tbe Urdu power-of 
attorney and its due authontioation. In 
these olroumstanoes the defendant can- 
not be allowed to raise this question, 
which is a mixed question of fact and 
law, for the first time in appeal. In any 
case, in the absence of any materials on 
the record showing the contrary, the 
recital in the Sub-Bcgistrar’s endorse, 
ment must prevail, and the objection 
must be held to be unsubstantiated. 

The third objection to this transaction 
is that the sanction of the Quaidian 
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Coart for entering into this mortgage was 
improperly obtained by Bam Chandra 
and, therefore, the minor is not boand by 
it. It is also contended in this connex- 
ion, that this point was covered by issne 6 
as originally framed, but the learned trial 
Judge erroneously struck off that issue. 
In my opinion both these contentions are 
devoid of force. It is settled law that a 
person who advances money to a guardian 
on a mortgage of the minor’s property, 
effected under sanction of the Guardian 
Court is entitled to trust the Court’s 
sanction and is not bound to go behind it 
and enquire as to the expediency or neces- 
sity of the loan for the benefit of the 
minor’s estate, unless there was fraud or 
underhand dealing, to which the mort. 
gagee was a party : 11 Cal 379 (9) at 
p. 383, 73 PB 1919 (10) and 103 I G 
698{ll), 11CLJ 202(12).41 IC 302(13), 

47 .All 8 (14). 50 ilad 217 (15) and 8 Pat 

48 (16). In this case no fraud or under- 
hand dealing on the part of the plaintiff 
Bank was alleged in the written state- 
ment of the defendant, appellant. In the 
absence of any allegation to this effect, 
therefore, the Bank was completely pro- 
tected, and the trial Judge was clearly 
right in bolding that issue 6 did not arise 
on the pleadings and should be struck off. 
We expressly asked Mr. Jagannath, if it 
was bis case now that the Bank bad been 
guilty of any fraudulent conduct in this 
transaction, but be frankly stated that 
this was not so. Indeed, as already stated, 
it is clear from the correspondence bet- 
ween the Bank and Bam Chandra, that 
£x. P.I6 had been executed to secure tbe 
overdraft over tbe sanctioued limit of tbe 
two earlier cash credit mortgages, which 
bad been outstanding since Joti Parsbad's 
lifetime, and tbe interest which had ac- 
crued due thereon There can, therefore, 

0. Gaoga Per^bid Sabu v. Mabarani Bibi, 
(1685) 11 Cal 379=12 I A 47=4 Sar 621 
(P C). 

10. Babmao v. Hussain Bi, 1919 Lab 391=52 

1 C 841=73 P R 1919. 

11. Indar Singh v. Plara Singh, 1927 Lab 665= 
103 I C 698. 

12. Sital Rai v. Nandalal, (1910) 11 C L J 202= 

1 I C 304=13 0 W N 591. 

13. Akbil Cb.iodra v. Girisb Chandra, 1913 Cal 
453=41 I C .002=21 C WN 864. 

14. BuddbooT. Sheo Charan. 1924 All 875=82 
I C 325=22 A L J 851=47 All 8. 

15. Raman Cbettiar v. Xirugnana Sambadam 
Pillai, 1927 Mad 233=99 I C 660=50 Mad 
217=51 M L J 869. 

16. Mababir Das v. Jamuna Prasad. 1929 Pat 
543=112 1 C 488=8 Pat 48=9 P L T 553. 


be DO manner of doubt that its repayment 
was a necessity, for which tbe Guardian 
Court was justified in sanctioning afurtber 
niortgage of tbe same properties* 

Mr. Jagannath however strenuonsly 
objected that tbe rate of interest fixed in 
this mortgage was higher than that in 
Ex. P-1 or Ex. P.14, and urged that it 
should be reduced accordingly. But it 
must be borne in mind that this mort. 
gage-deed was executed in I9i8, when 
owing to the Great War and other causes 
the money market was very tight, and 
no evidence has been led to show that it 
was possible for Bam Cbandra to raise 
money at a lower rate. It cannot, there- 
fore, be said that tbe Guardian Court 
was wrong in sanctioning tbe mortgage 
at 9 per cent per annum with tbe usual 
half-yearly rests. As a result of the 
foregoing discussion it must be held that 
tbe various objections raised against tbe 
admissibility and validity of Ex. P-16 are 
unsound, and that this deed evidenced a 
valid transaction, which is binding on 
tbe appellant Brij Baj Saran. Tbe deal- 
ings between the parties subsequent to 
August 1918 were not of a complicated 
nature. In order to reduce tbe liabilities 
of tbe minor, Bam Chandra, with tbe 
sanction of tbe Guardian Court, sold 
some of tbe mortgaged properties and 
paid the sale proceeds to tbe Bank. He 
also continued to pay to tbe Bank tbe 
rents realized from tbe tenants of tbe 
Simla properties. Accordingly on 9tb 
January 1920, tbe balance due on foot 
of the three mortgage.deeda Ex. P-L 
Ex. P. 14 and Ex. P- 16, stood at Bupees 
19,607.9.6 only. Tbe account shows, 
however, that on 10th January 1920, 
a further sum of Bs. 25.000, was debi- 
ted to the miuor, and from that date 
interest at 9 per cent with half yearly 
rests has been charged thereon. Ur. 
Jagan Nath has urged that this Iwn of 
Bs 25,000 was unauthorized and is not 
binding on the minor, and that in any 
case it was not covered by any of the 
three mortgage bonds, Ex. P.l. Ex. P-14 
and Ex. P.16. and therefore could not 
form a valid charge on the properties in 
dispute. In order to determine tbe sound- 
ness of these objections, it is necessary to 
set out in some detail the circumstances 
under which this amount was advanced. 
It appears that besides the amount doe 
to the Punjab Banking Company and the 
Alliance Bank of Simla, Joti Parshad 
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owed debts to other persons (e. g. Pandit 
Nanak Chand of Earnal, Pandit Kikhi 
Bam of Lahore and others), and after his 
death these creditors were pressing Ram 
Chandra, as the guardian of Brij Raj 
Saran, for payment. Ram Chandra how. 
ever bad no money with him to pay, and 
therefore on 20th October 1919 be applied 
to the Guardian Court (Ex. P. 135) for 
permission to borrow Rs. 25,000 from the 
Alliance Bank of Simla in order to liqni- 
date these debts, and to repay the Bank 
by sale of some of the minor's properties. 
The Guardian Judge (Mr. Addison) made 
a lengthy enquiry into the matter and 
after satisfying himself that Rs. 25,000 
was required immediately to pay off the 
more pressing creditors, granted permis- 
eioD to Ram Chandra to arrange for a fur. 
6her loan of Rs. 25,000 from the Bank on 
the security of the already mortgaged 
properties. The Judge carried on corres- 
pondence with the Bank with a view to 
have the rate of interest reduced below 
9 per cent but the Bank refused to do so 
ID view of the condition of the money 
market. The Judge accordingly sanctioned 
the loan on a mortgage of the minor's 
immoveable properties on 20th December 
1919. It is important to note however 
that in the sanction accorded by the 
Judge, or in the correspondence with the 
Bank, it is not stated that compound 
interest would be charged on the loan It 
mast therefore be taken that the sanction 
of the Court was for raising the loan at 
9 per cent simple interest. 

Admittedly no formal deed was exe- 
cuted at the time of this fresh advance. 
It seems that this was not considered 
necessary as it was understood that the 
amount would soon be repaid by sale of 
one or more of the properties which were 
already mortgaged with the Bank. Ac- 
oordingly the Bank, with the concurrence 
of Ram Chandra debited the amount to 
the account which was running under the 
third mortgage deed Ex. P.16, and on the 
aggregate sum thus arrived at. it conti- 
nued to ohargo compound interest at 9 per 
cent in accordance with the terms of that 
deed. That the sum of Rs. 25.000 was 
advanced by the Bank to Ram Chandra 
under the sanction granted by the Guar- 
dian Court, is not denied by the appel- 
lant 6 learned counsel. That Ram Chan- 
dra paid this amount in liquidation of 
debts due by Joti Parshad to other oredi- 
tors IS proved beyond doubt on the record. 


The Guardian Judge appears to have • 
made careful enquiries into the existence 
of these debts, and seen that the amonnt 
raised from the Bank was paid to the 
creditors. The Bank advanced the amount 
in perfect good faith and indeed Mr. 
Jagan Nath has not suggested that there 
was any fraud or underhand dealing on 
its part. The defendant-appellant is 
therefore clearly liable to repay this 
loan. The question for decision however is 
whether it is a charge on the properties in 
dispute. The learned trial Judge has held 
that this amount must be taken to have 
been drawn under the two earlier Gash 
Credit mortgage bonds (Exs. P. 1 and P 14) 
which had been kept alive by Ex. P.16), 
and is, therefore, a valid charge on the 
properties. This oonolusion, however, 
appears to be incorrect, in view of the 
fact that the Cash Credit accounts, 
Exs. P-1 and P.14. could be operated by 
Joti Parshad and Ram Chandra, and 
though they bad not "merged" in the 
third mortgage.deed (Ex. P-16), they 
could not be drawn upon by any one after 
the death of Joti Parshad. There was, 
however, no legal bar to the guardian of 
Joti Parshad’s adopted son, on whom the 
estate bad devolved, to further hypotbe. 
cate the same properties for a fresh loan 
after obtaining the necessary sanction 
from the Guardian Coart, and it was im- 
material whether the hypothecation was 
made orally or by a deed. In the oir- 
oumstances explained above, and pro- 
bably with a view to save money on 
stamp and registration, it appears, that 
an oral mortgage in terms of the sanction 
of the Guardian- Court was entered into, 
and the amount debited in the books of 
the Bank in the same account. Mr. Jagan 
Nath, however, urges that no suoh oral 
mortgage was alleged in the plaint, and, 
therefore, it should not be allowed to be 
relied upon now. Technically there is 
some force in this argument, but in view 
of the fact that a complete copy of the 
account, showing the advance of Rupees 
25,000 was filed with the plaint, and be- 
fore the trial of suit, copies of the entire 
proceedings before the Guardian Court 
sanctioning the loan of Rs. 25,000 on the 
same immoveable properties, were placed 
on the record, the defendant-appellant 
oanoot be said to have been prejudiced in 
any way by the failure of the plaintiff to 
expressly plead the oral mortgage in the 
plaint. Mr. Jagan Nath oonoeded, that to 
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• this oral mortgage his client has no other 
objection to raise, besides the defence 
already put forward, which has been 
considered above. X accordingly bold that- 
the sum of Rs. 25,000 advanced on lOtb 
January 1920 is a valid charge on the 
mortgaged properties, but the Bank can 
be allowed only simple interest at 9 per 
cent per annum and not compound inte- 
rest as has been charged in the account. 
It is no doubt true that Ram Chandra had 
agreed to pay interest at 9 per cent with 
half-yearly rests, but it is clear that in 
doing so he exceeded his authority. As 
already stated the sanction of the Guar- 
dian Judge did not authorise the guardian 
to pay compound interest, and Mr. Mehr 
Chand Mabajan for the Bank frankly con. 
ceded that the minor cannot be held 
liable to pay it. The amount payable on 
this advance, therefore, must be reduced 
accordingly. As a result of the foregoing 
discussion, it must be held that on the 
date on which the lower Court passed the 
preliminary decree i. e., 3ist March 
1931, the amount due to the plaintiff on 
the transactions in dispute and recover- 
able from the properties mentioned in 
para. 2 of the plaint was : 

Bs. a. p. 

(a) Rs. 19,607-9-6, with 

compound interest thereon 
at 9 per cent with half- 
yearly rests, calculated from 
9th January 1920 to 3l8t 
March 1931, after giving 
credit for re-payments, as 
shown in the account and 
admitted as correct by the 
appellant’s counsel ...38,201 4 1 

(b) R3.25,000advancedon 
10th January 1921, with 
simple interest at 9 per 
cent per annum from that 

date to 3lBt March 1931 ... 50.2 43 2 4 

Total ...88.444 6 5 

Add costs of the suit in 
the lower Court ... 2,829 3 10 

Grand Total ...91,273 10 3 

The lower Court should therefore have 
passed a preliminary decree for Rupees 
91,273-10-3 and not Rs. 1,07,772-0-2. Add- 
ing to the sum found due on the above 
date, interest at 6 per cent thereon as 
allowed by the lower Court, the total 
amount due on 29th February 1936 is as 
follows : 


As due on 31-3-1931 ...91,273 10 3 

Interest at 6 per cent from 
1-4-1931 to 29.2-1936 ...26,918 2 11 


Total. 1,18.191 13 2 

I would accordingly accept Civil Appeal 
No. 1201 of 1931 and in lieu of the preli. 
minary decree passed by the lower Court 
on Slat March 1931, pass a preliminary 
decree in terms of O. 34, R. 4, deolaring 
that on 29th February 1936 the sum pay- 
able to the plaintiff on the mortgages in 
dispute is Rs. 1,18,191-13.2 and ordering 
that if the defendants pay to the plaintiff 
on or before Slst May 1936 the aforesaid 
amount with simple interest at 6 per cent 
per annum on Rs. 91,273-10-3, the mort- 
gaged properties described in para. 2 of 
the plaint shall stand redeemed and the 
plaintiff shall deliver all the relevant 
documents to the defendants ; and in de. 
fault of such payment the plaintiff may 
apply to the Senior Subordinate Judge, 
Simla, for a final decree for the sale of 
the abovementioned properties. In the 
event of tbesale-proceeds being insufficient 
for payment in full of the amount payable 
to the plaintiff as aforesaid, the plaintiff 
shall be at liberty to apply for recovery of 
the balance from the other property (but 
not the person) of Brij Ram Saran and also 
from the estate of Pandit Ram Chandra 
deceased in the hands of Hans Raj de- 
fendant. As the defendant-appellant Bii) 
Raj Saran has failed on most of the points 
raised on his behalf he shall pay SMtbs of 
the costs of this appeal (Civil Appeal No. 
1201 of 1931) to the plaintiff-respondent. 
The final decree passed by the lower 
Court on 12th June 1933 must necessarily 
be set aside. I would accordingly accept 
Civil Appeal No. 1831 and Civil Appeal 
No. 1594 of 1933, and leave the parties 
to bear their own costa of these appeals. 

Dalip Singh, J.— I agree. 

B.D./B.K. Order aceordingly- 
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Sind Sngnr Doab Colonization Act (1 of 
1902)— Reclamation of land during continu- 
ance of Act — Tbere could be no acquisition 
of “Adna Malkiyat’’ rights. 

The reclamation of land doriog the contino- 
ance of the Bind Sagar Doab Act. could not 
cesolt in the acquisition of any “AdnaMalhijat" 
rights at any time. 960 C 9] 

J. N. Aggarwal and Kanwar Bhan — for 
Appellsota. 

M. L. Puri and Qabul Chand — for 
Respondents. 

Bhide, J. — This indgment will dispose 
of the following twenty second appeals in 
which the facts are similar and the point 
for decision is the same : Nos. 657 to 674 
of 1934 and Nos. 726—727 of 1934. The 
sole point for decision in these appeals is 
whether the plaintiffs are entitled to 
*adna malkiyat' rights in the lands in dis- 
pute as claimed by them. The trial Coart 
decided the point against them, bat on 
appeal the learned District Judge has 
found it in their favour and decreed their 
suits. From that decision, the defendants 
have preferred these appeals. The lands 
in dispute are situated in different villages 
in the Bhakkar tahsil of the Miaowali 
district, but it was admitted before us 
that the material facts bearing on the 
only point which requires decision in 
these appeals are the same. These facts 
may be shortly stated as follows : 

The plaintiffs in all these oases ate ala 
and adna maliks, who claim to have re- 
olaimed the lands in dispute and thus 
acquired adna malkiyat rights therein in 
accordance with the provisions of the 
wajib-ul-arz of 1878. It is admitted 
that the reclamation was made during the 
period from 1902 to 1929, when the Sind 
Sagar Doab Act was in force. It is com- 
mop ground that daring this period the 
plaintiffs were debarred from acquiring 
adna malkiyat rights, but plaintiffs claim 
that with the repeal of the Sind Sagar 
Doab Act in 1929 the prohibition as re- 
gards the acquisition of these rights ceased 
to operate and they are now entitled to 
be declared adna maliks on payment of 
jhuri, which they are and have been will, 
ing to pay but which defendants have 
refused to accept. The defendants on the 
other hand maintain that any rcolama. 
tion made during the period when the 
Sind Sagar Doab Act was in force could 
nob^fer any proprietary rights at all, 
as the conditions relating to the acguisi. 
tion of such rights wore not then in 
operation. Before proceeding to disouae 


the evidence relatii^ to the above ques- 
tion, it may be stated that the Sind Sagar 
Doab Act was passed in the year 1902, 
with a view to establish the title of the 
Government in land to be acquired in con- 
nexion with the proposed construction of 
a canal in certain territories lying bet- 
ween the river Indus and the rivers Chenab 
and Jbelum, wbiob are included witbiD 
the limits of the Mianwali, Sbabpor, 
Jhang and Jhelum districts and commonly 
known as the Sind Sagar Doab. This 
Act enabled the Government to take 
agreements from the proprietors of the 
villages concerned for the surrender of 
their rights in the land to be acquired, 
and in pursuance of the Act, agreements 
in a prescribed form were taken from the 
proprietors of the villages with which we 
are now concerned. Para. 2 of the agree- 
ment ran as follows : 

From the date o{ thU agreement np to the 
date of such surrender, no one shall, notwith- 
standiog any latv or custom to the contrary, 
acquire or be considered entitled to either pro- 
prietary rights or occupancy tenancy rights iis 
tho said lauds or a part thereof by sinking a 
well, extending chahi lands, reclaiming barani 
land or cultivating the water-melou crop there- 
in, as against Government. (Vide Iranslatioa 
of the agreement marked as Ex. P-10 on the re- 
cord of appeals Nos. 657— 6S9.) 

In order to give full effect to this agree- 
meat the terms thereof were also incor- 
porated in the waiib.al.aEZ prepared at 
the second settlement of 1903. With 
respect to the ebamilat land, the villagers- 
made the following declaration, therein 
(Vide Ex. P-11, typed paper book in, 
C. A. Nos. 657—659 of 1934) : 

We, the proprietors of the village, have sigoed 
the agreement under the Sind Sagar Doab Act 
1 of 1908. The Government shall take posses- 
sion of the village shamilat on the Introduction 
of the canal and shall return to the proprietors 
of the village as much area as shall be equal to 
l/4th ot tho shomilot. Wo sho)! hove povroro 
similar to the old in the l/4th area returned to^ 
us by the Government. No one can acquire 
proprietary rights till then. 

With regard to the reclamation of 
ofttoni ftT6a, th6 following provision 

p^rs in para. 4 (o) of the same doonment • 

On the barani aroa roclaiised, four annas per 
aoro ohall be charged whloh sum ahall be 
allowed towarde Ghahohari fund. Until the 
repeal of the agreement nnder the Sind Secar 
Doab Actp the conditions relating to the aoqnisl* 
tion of the proprietary rights In the ihamllat. 
enau remain in abeyance (laqat rahenge). 

The same terms were repeated in the 
latest wajib-uUarzea of the villages iiv 
1924e It will be clear from the abov^ 
that the aegmsUion of proprietary rightsi. 
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while the agreements under the Sind 
Sagar Boab Act were in force, was die. 
tinctiy prohibited. The canal project, in 
connexion with which the Sind Sagar 
Doab Act was passed . was however eventu- 
ally abandoned, and as a result the Act 
itself was repealed in the year 1929 (vide 
Punjab Act G of 1929). It is not disputed 
that as a result of the repeal of tbe Sind 
Sagar Doab Act, the agreements taken 
thereunder ceased to have any effect. The 
plaintiffs' contention (which has found 
favour with tbe learned District Judge) 
however was that the conditions as re- 
gards tbe acquisition of proprietary rights 
which were stated in the wajib-ul-arz of 
1878, were only in abeyance or out of use 
during tbe period 1902.1929 and that on 
the repeal of tbe Sind Sagar Doab Act 
those conditions revived and tbe plaintiffs 
could become adna maliks of tbe land 
already reclaimed by them during that 
period of payments of jburi, as provided in 
tbe earlier wajib-ul-arz of 1878. 

‘Jhuri’ was not offered (and indeed it 
could not be offered owing to tbe agree- 
ment refered to above) at tbe time when 
tbe land was reclaimed; but the learned 
District Judge was of opinion that there 
was nothing in the wajib ul-arz or any 
other relevant document to show that the 
jburi’ must be offered at or about the 
time when tbe land is reclaimed, and he 
therefore held that tbe payment of jburi 
after the repeal of the Sind Sagar Doab 
Act in 1929 was valid for tbe purpose. 
It will thus appear that the main point 
for decision in these oases is the effect of 
the repeal of tbe Sind Sagar Doab Act 
on the rights of the parties in lands in 
dispute. Tbe learned counsel for tbe res- 
pondents contended that all that was 
prohibited during tbe continuance of tbe 
agreements taken under tbe Act was tbe 
acquisition of proprietary rights and that 
all rights short of proprietary rights 
could be and were acquired during the 
period when tbe Act was in force. This 
contention is not, in my opinion, sup- 
ported by tbe terms of the wajib-ul-arz 
of 1902 and 1921 and does not appear to 
be consonant with the object of the agree- 
ments taken under tbe Sind Sagar Doab 

Act The wajib-ul-arz recites that the 
conditions with respect to the acquisition 
of the proprietary rights will be in abey- 
ance [vice para. 4 (c) of the extract from 
the wajib-ul arz of 1902-03 marked as 
Ex. P/ll referred to above]. The verna- 


cular expression used is "saqat rahenge,” 
The learned District Judge has trans. 
jated this expression as equivalent to 
"out of use.” I think it will be more 
appropriate to take the expreasiou as 
equivalent to "remain abated or can- 
celled” (vide Dictiooaries of the Hindu- 
stani language by Fallan and Platts). All 
the conditions relating to tbe acquisition 
were thus inoperative during the period 
and it is not correct to say that merely 
tbe ffnal stage of actual acquisition of 
proprietary rights was prohibited. If tbe 
contention of tbe learned counsel for the 
respondents were correct, the plaintiffs 
would have at least become 'Butamar' 
occupancy tenants as a result of tbe re- 
clamation during the period from 1902. 
1929 (vide wajib. ul-arz of 1878 marked 
as Ex. P/12 on tbe record of Civil Appeal 
No 657 — 669 of 1934); but they have boon 
entered in tbe revenue records as mere 


tenants.at.will. Moreover, the object of 
the agreements under tbe Sind Sagar 
Doab .Act was to prevent tbe accrual of 
any new rights during tbe period when 
tbe agreements were in force. According 
to tbe agreements, tbe proprietors of 
these villages bad to surrender the 
sbamilat area to Government and on the 
construction of the oanal tbe Government 
was to select and restore one- fourth 


thereof to tbe proprietors. The rights of 
the proprietors (or their legal representa- 
tives) in the land so restored were to be 
identical with those existing at tbe time 
when the agreement was entered into 
[vide para 5 of tbe agreement Ex P/lO). 

There could be no certainty as to what 
irea would be thus restored and it was 
ipparently for this reason that accrual of 
fresh rights in this area was prohibited. 
Consequently, even the accrual of rights, 
jther than proprietary rights, e. g . occu- 
pancy rights would have been inconsistent 
with the object in view. The agreement 
was entered into in order to provide for 
ihe situation arising on tbe construction 
jf the canal and not for tbe one wbicb 
bas now arisen owing to the unexpected 
abandonment of the project. It seems tc 
me. therefore, that the reclamation of 

land during the continuance of the Act. 

:ould not result in the acquisition of any 
Adna Malkiyat’ rights at any ^ 

aone of the conditions, according to whion 

mch rights could accrue. 

iioD when the land was reclaimed. Ther 

,B another aspect of the question, which 
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also deserves ookice. According to the 
conditions of the wajib-ul-arz of 1873 the 
Ala Maliks bad the Qrst right to claim 
sbamilat and after them the ‘Adna Maliks’ 
and these could become ‘Adna Maliks' of 
the land reclaimed by payment of jhuri. 
If any of the Ala Maliks abused this 
privilege and attempted to appropriate 
too much of the shamilat, the others 
could have stopped such appropriation by 
getting the shamilat partitioned. But 
this they could not do during the period 
when the Sind Sagar Act was in force as 
the shamilat could not be partitioned 
during that period. If it were held now 
that those who reclaimed the shamilat 
during the continuance of the Sind Sagar 
Doab Act, could acquire adna milkiyat' 
rights now by mere payment of jhuri, 
the other proprietors would be obviously 
prejudiced. It seems to me, therefore, 
that this could not have been the inten- 
tion of the parties to the agreement. 

The above view receives support from 
the judgment in Civil Appeal No. 674 of 
1932 (l), decided by a Division Bench of 
this Court on 15bh January 1935. The 
material facts of that case were similar 
to those of the present case. The learned 
counsel for the respondents urged that 
there was no condition in that case as to 
the payment of any jhuri for the acquisi- 
tion of Adna Malkiyat rights. But that 
would make that case even stronger from 
the standpoint of the respondents. For 
in those circumstances, according to the 
contention of the respondents, the Adna 
Malkiyat rights would have automatically 
materialized on the repeal of the Sind 
Sagar Doab Act. Bat it was held that 
no snob rights accrued as a result of re. 
clamation made daring the pendency of 
the Act. In my judgment the learned 
District Judge's view as regards the effect 
of the repeal of the Sind Sagar Doab Act 
cannot be sustained. I would accordingly 
accept all the appeals and restore the 
decrees of the trial Court. The point of 
law involved not being free from diffioulty 
I would leave the parties to bear their 
oosts throughout. 

Guppie, J. — I agree. 

b.d./r.K, Appeals allowed. 

1 . Ahmad Khan v. Jlwana Ram, (1935) 163 I 0 
864=a8SPLRl33. 
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Dhani Ram-Rani Gopal — Assessees — 
Petitioners. 

V. 

Commissioner of Income-tax, Panjah, 
North-West Frontier and Delhi Provinces 
— Opposite Party. 

Civil Ref. No. 8 of 1936, Decided on 
22Dd April 1936. 

Income-tax Act (1922), Ss. 25. 33. 66 (2)— 
Order setting aside finding of discontinuance 
and directing inquiry into succession in cases 
pending against propounded successors is 
not one prejudicia! to predecessor assessee. 

Ad order under S. 38 setling aside a findiug o( 
discontinuance [contained in an order under 
S. 2S (2)] without levy of tax and in absence of 
refund claim under S. 25 (2) and dicectiug in* 
quiry into succession in cases pending against the 
propounded successors is not an order prejudi* 
cial to the predecessor assessee within the 
meaning of S. 66 (2). [P 962 C 1] 

Mehr Chand Mahajan and Kirpa Ram 
Bajaj — for Petitioners. 

Ram Aggarwal for Jagan Nath 
Aggarwal — for Opposite Party. 

Ordop. — This is a refereaoe under 
S. 66 (2), Income-tax Act, regarding an 
order made by the Commissioner of In- 
come.tax under S. 33 of the Act in the 
matter of the 1933-34 assessment of 
Messrs. Dhani Ram-Ram Gopal, The as. 
sessee was assessed for several years as a 
Hindu undivided family and eventually as 
a registered firm on partition up to 1932- 
1933. By order dated 3l3t October 1933 
the Income-tax Officer held that the firm 
bad divided up and that there had been 
discontinuance under S. 25 (2) and that 
under S. 25 (3) no tax was payable. 

On 25th March 1935, this finding came 
before the Commissioner who issued 
notioe of review before the expiry of 
1934-35. An advocate appeared before 
him and was heard. Thereafter he set 
aside the order of the Income-tax Officer, 
bolding that disoontinuanoe had not been 
established and he found accordingly for 
the purposes of this case, but be was 
careful to explain at various places in his 
order that in each of the new assessment 
oases, which would follow from this, the 
facts must be found by the Income-tax 
Officer independently, and that all that 
he was then doing was to clear out of the 
way of the Income-tax Officer, the prior 
order in the original assessees' case as a 
matter of executive propriety, so that it 
might not stand to embarrass his findings 
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in the cases oE the other assessees. The 
original assessee then mored the Commis. 
sioner for a reference to this Court and 
trro questions have been referred: 

(1) Is an order under S. 33 setting aside a 
Snding of discontinuance [contained in an order 
under S. 25 (2)] without levy of tax and in ab- 
sence of refund claim under S. 25 (2) and direct- 
ing inquiry into succession in cases pending 
igainst the propounded successors, an order pre- 
judicial to the predecessor assessee within the 
meaning of S. 66 (2) ? 

(21 If the answer to question 1 is in the affir- 
mative, was there any material on which the 
order in issue could be passed ? 

The Commissioner has again been care- 
ful to point out in his order of reference 
that actually assessed successors are 
the only persons aggrieved and that the 
findings as regards them will have to 
stand or fall on the evidence in their own 
cases and not on the evidence in this 
case. This seems to us to be undoubtedly 
correct, and as there was no enhancement 
of assessment, it also seems to ns that 
the order passed on review by the Com- 
missioner was not otherwise prejndicial 
to the original assessee, for the succes- 
sors, if and when assessed, will have 
every right to be heard independently 
before the income-tax authorities and to 
have a reference to this Court on any 
question of law that may arise in their 
'assessment. There has thus been no pre- 
judice, and all that the learned counsel 
appearing for the original assessees was 
able to claim as prejndicial was the cir- 
cumstance that the Income-tax Ofl&cer 
might feel himself compelled to follow 
the reasoning adopted by the Commis- 
sioner in his order in review. This how- 
ever is not so, for the Commissioner has 
been careful to point out that there must 
be an independent assessment of the al- 
leged successors who will be entitled to 
produce whatever evidence they can. For 
the reasons given we answer the first 
question in the negative, so that the 
second question does not require to be 
answered. This is a case in which we 
make no order as to costs. 

B.M./R.K. Answer accordingly* 
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Addison and Abdcl Rashid, JJ. 

Chandar Bhan and another — Plaintiffs 
— Appellants. 

V. 

2Iohammad and others — Pefendants — 
Respondents. 

Second .Appeal No. 465 of 1935, Deci- 
ded on 30th January 1936, from decreed 
Dist. Judge, Mianwali, D/- 26th Novem- 
her 1934. 


(a) Wajib*ul*arz'-New one*~Oldone ceases 
to be operative. 

^Vbe^e a Dew wajib^ol-arz is {remedy tbe old 
ODe ceases to be operative : 1936 Lah 95S 
and 163 I C 664, Rtl on. [P 963 C 1) 

(b) Sind Sagar Doab ColooizatsoQ Act(l of 
1902), S. 5— Agreeoaente under — Surrender 
of rigbli not taking place according to pro- 
viso in agreements — Merely by this, agree- 
ments held did not become inoperative. 

Under S. 5, Sind Sagar Doab Colonizatioi^ 
Act, tbe Local Government entered into agree- 
ment with tbe owners of land regarding the 
surrender to tbe Government of their rights of 
land subject to tbe proviso, that tbe snrreoder 
under agreement should take place from date 
CD which tbe excavation of a permanent flow 
canal should begin. The surrender did not take 
effect as excavation never began. It was pleaded 
that the agreements became inoperative, and 
so also tbe subsequent wajib-ul-arz, which was 
framed in pursnance of the Act : 

Eeld : that tbe agreement between tbe 
Government and the landowners became oper- 
ative from the dates on which they were exe- 
cuted and provisions of tbe subsequent wajIV 
ul-arz algo came into force. Under tbe proviso 
to S. 6 tbe surrender under tbe agreements bad 
to take efiect from the date of tbe beginning or 
the excavation of the canal, and tbe mere fact 
that tbe surrender under agreements did not 
take place did not make the agreements and the 
wajib-ul-arz inoperative. [P 963 C 2) 

ilehr Chand Mahajan — for Appel- 


its. 

Ear Gopal—lor Respondents. 
Judgment.— This appeal has arisen out 
an action brought by the plaintiffs for 
Jeclaration to the effect that they were 
titled to Adna Malkiat rights in res- 
ct of certain portions of tbe shamilafe 
Qd in viUage Saggu Shnmah in Mian- 
ili District, described in tbe plaint, on 
e condition that they paid a 
lied "iburi” to the defendants. Ihe 
aintiffs and the defend^ts were ^tb 
a Maliks in tbe village in question. Ibe 

aintiffs broke up the . P®.; 

sen tbe years 1902 and 1928. and 

incipal contention was 
g ap this land and by Pay»Jg,9; 
pay "ihuri” to the Ala Maliks under 
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the terms of the wajib-al-arz of the year 
1878. they became Adna Maliks in the 
land in suit. 

The case of the defendants ^as that 
the conditions embodied in the wajib.ul- 
arz of 1378, to the effect that an Ala 
Malik by breaking any part of the shami- 
lab land could by offering “ihnri" to the 
other Ala Malik, which the latter had no 
right to refuse, acquire Adna Malkiat 
rights, was abrogated by the provisions 
of the wajlb-ul-arz compiled in the year 
1902 in pursuance of the provisions of the 
Sind Sugar Doab Colonisation Act. The 
trial Court dismissed the plaintiffs' suit, 
and their appeal having been dismissed 
by the learned District Judge, they have 
preferred a second appeal to this Court. 
All the questions raised in the grounds of 
appeal, with the exception of one which 
will be dealt with later only, have been 
decided by two Division Benches of this 
Court in Civil Appeal No. 657 of I93i 
(Bhide and Currie, JJ.) (1) and Civil Ap. 
peal No. 674 of 1932 (Jai Lai and Cold- 
stream, JJ.) (2) on 6th November and 15th 
January 1935 respectively. We agree 
with the conclusions of the learned Judges 
in those cases, that the provisions of the 
wajib-uKarz of 1878 ceased to be oper. 
ative in 1902 when the new wajib-ul-arz 
was framed, and that under the provi. 
sions of the new wajib.nl.arz no one could 
acquire Adna Malkiat rights in the village 
shamilat, merely by breaking up such 
shamilat and offering "ihuri” to the Ala 
Maliks. 

The only point argued by the learned 
counsel for the appellants was that under 
S. 5, Sind Sagar Doab Colonisation Act, 
1902, the Local Government was entitled 
to prescribe the conditions of agreements 
to be entered into with the owners of 
land applicable to the surrender to the 
Government of the rights of land owners, 
tenants and right holders, respeotively, 
but that these agreements were subjeot 
to the proviso that the surrender under 
the agreement shall take effect on and 
from the date on which the excavation of 
a permanent flow canal from the Indus in 
the Sind Sagar Doab shall begin. It was 
urged that as the excavation of a perma- 
nent flow canal never began, the agree- 
ments entered into between the Govern. 

1. Fatteh Sbet v. Bebatl Ram, 1986 Lab 968= 
17 Lab 503, 

3. Abroad Eban v. Jewaoa Bam, (1986) 169 I 0 
664=88 P L R 188. 


ment and the landowners never became 
operative, and that the provisions of the 
wajib-ul-arz of 1902 also remained in- 
operative. According to the learned 
counsel the failure on the part of the 
Government to start excavation of a per- 
manent flow canal in the Sind Sagar Doab 
kept the provisions of the wajib-ul.arz of 
1878 intact, and the appellants were 
therefore entitled to acquire Adna Mal- 
kiat rights merely by breaking up the 
land and offering "jhuri" to the Ala 
Maliks. 

Id our opinion this contention is de- 
void of all force. The agreements bet- 
ween the Government and the land- 
owners became operative from the dates 
on which they executed, and the provisions 
of the wajib-uI-arz also came into force 
in the year 1902. Under the proviso to 
S. 0 the surrender under the agreements 
bad to take effect from the date of the 
beginning of the excavation of the canal, 
and the mere fact that the surrender 
under agreements did not take place did 
not make the agreements and the wajib- 
ul-arz inoperative. In any case, the 
wajib-ul-aiz became binding on the par. 
ties to the present litigation from the 
year 1902, and as the breaking of the 
land in the present case took place after 
the year 1902, the provisions of the wajib- 
ul-arz of 1902 and 1924 would govern the 
present case. It may be stated that the 
provisions of the wajib-ul.arz of 1924 
were identical with the provisions of the 
wajib-ul.arz of 1902. For the reasons 
given above we affirm the decision of the 
Courts below and dismiss this appeal. 
Parties will bear their own costs in this 
Court. 

V.B.B./R.K. Appeal dismissed, 

A. I. R. 1036 Lahore 963 

Jai Lal and Abdul Rashid, JJ. 

B'ateh Din and another — Defendants— 
Petitioners. 

V. 

Bal Mukand and others — Plaintiffs — 
Opposite Parties. 

Civil Revn. No. 151 of 1936, Decided 
on 26th June 1936, from order of Senior 
Sub- Judge, Sialkot, D/.29tb November 
1935. 

Civil P. C. (1908), S. 115, O. 43. R. 1 (m)- 
Trial Court bolding that there hai been com* 
promise between parties— It should record 
separate order recording compromise and 
then pass decree in accordance with it— No 
separate order recorded — Party appealing 
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from decree ^ Appellate Court dismiising 
appeal holding decree to be consent decree — 
No finding as to compromise given — Appeal 
must be assumed to be one under O. 43, 
R i (m)— Second appeal does not lie from ap* 
pellate order — It is open to revision. 

NVbore tbc trial Court bolds that a compro* 
mise been arrived at between the parties, 
the proper procedure is to record a separate 
order recording the compromise and then to 
pass a decree in accordance with it. In such a 
case DO appeal would lie against the decree but 
an appeal should lie against the order record** 
log the compromise and a petition for revision 
would lie to the High Court against the appcl* 
late order. It the appellate Court holds that 
there was no compromice the decree o{ the trial 
Court would automaticallv be set aside. 

tP 964 C 2 : P 965 C 1] 

Where, however, no separate order recording 
the compromise is passed by the trial Court 
and an appeal purporting to be from the decree 
U preferred (full court-fcea on the value of the 
suit being paid) but the first ground of appeal 
raised is that there had been no compromise 
and the appellate Court dismisses the appeal 
bolding the decree to be consent decree without 
giving any finding as to whether there bad 
been a compromise or not, the appeal must be 
assumed to be one under 0. 43, B. I (m) and 
as no second appeal lies from tbe appellate 
order, it is open to revision. Tbe petitioner is 
entitled to an adjudication from the lower ap* 
pellate Court whether there bad been a com* 
promise or whether the terms of tbe compromise 
were as incorporated in the decree of tbe trial 
Court : 1922 Lah 309. DUling. [P 965 C 1. 2] 

Bashir Ahmad — for Petitioners. 

Shamhu Lai Puri — for Opposite Parties. 

Jai Lai, J.— A suit was pending in the 
Court of the Subordinate Judge at Sialkot. 
It was alleged by cue of tbe parties that 
there bad been a compromise and a 
prayer was made that tbe compromise be 
recorded and a decree be passed accord- 
ing to it. Tbe opposing party denied 
that there had been a compromise and 
added that the compromise if arrived at 
at all could not be recorded by tbe 
Court. The trial Judge held that there 
had been a compromise ; it recorded it 
and by the order recording the compro- 
mise passed a decree in accordance with 
the compromise. An appeal was prefer- 
red to the Senior Subordinate Judge, 
purporting to be from the decree which 
had been passed. Full Court fee on the 
value of tbe suit was paid but tbe first 
ground of appeal was that there had been 
no compromise. Tbe Senior Subordinate 
Judge dismissed the appeal holding that 
the decree being a consent decree no 
appeal lay from it. He declined to give 
a finding on the first ground of appeal, 
apparently bolding that there was no 


appeal before him from an order record- 
ing a compromise. A petition for revi- 
sion has been presented in this Court 
against this order of the Senior Subordi- 
nate Judge declioing to entertain tbe 
appeal. 

Tbe case came up for bearing before 
Agha Haidar, J., who was of opinion that 
3 Lah 175 (l), which tbe Senior Subordi- 
nate Judge had professed to follow, bad 
been wrongly decided and has referred 
tbe case for bearing to a Division Bench. 
On this petition coming up for bearing 
before us, a preliminary objection is taken 
by the respondent that the order of tbe 
Senior Subordinate Judge is appealable 
and therefore no petition for revision 
lies. But tbe Senior Subordinate Judge 
has not decided the case on the merits 


and he has declined to adjudicate upon 
tbe ground taken by tbe petitioner that 
there bad been no compromise between 
the parties. This matter can be raised 
on an appeal preferred under 0. 43, 
B. 1 (m) which allows an appeal from an 
order under R. 3, 0. 23, recording or 
refusing to record an agreement, compro* 
mise or satisfaction. Tbe position before 
the Senior Subordinate Judge was this: 
If be had treated the appeal before him 
as an appeal under 0. 43, B. 1 (m), then 
be had to determine only tbe question 


aised by Ground No. 1 which was wbe- 
her a compromise had besn effected 
jetween the parties and whether the 
lecree granted by the Court below was 
n accordance with that compromise. If 
le found these questions in the a£Brma. 
ive, be was bound to dismiss the appeal, 
f, on tbe other hand, he found either of 
bese questions against the respondeat, 
hen he was bound to remand the case 
o tbe trial Court or to modify the decree 
»f tbe trial Court. If be found that 
here bad been a compromise but that 
he terms were not as found by the trial 
ludge then bo should have modified tbe 
lecree so as to make it conform to e 
lompromise. The proper procedure tor 
be trial Court should have ^ 

ecord a separate order recording the 
lompromise and then to pass a decree 
iccordanoe therewith. In such a case no 

.ppeal would lie against the decree bu 

./appeal would lie 

■ecording the compromiflo and a petition 

l.Gurueharan v. Shlbdev Singh. 1923 
809=06 I C 258=3 Lab 175. 
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for reviBion ^ould lie to this Court against 
the appellate order. If the appellate 
Court held that there was no compromise 
the decree passed by the Court below 
would automatically be set aside. 

In my opinion the objection of the 
respondent which apparently found favour 
with the learned Senior Subordinate 
Judge was frivolous. The petitioner was 
entitled to an adjudication from the lower 
appellate Court whether there bad been 
a compromise or whether the terms of 
the compromise were incorporated in the 
decree passed by the trial Judge. Whe- 
ther that adjudication should have been 
given on an appeal separately filed from 
the order recording a compromise or from 
the final decree passed by the Court is 
immaterial in this case because there was 
no separate order by the trial Court and 
the court-fee stamp paid by >the peti- 
tioner exceeded the amount of court.fee 
which would be payable on an appeal 
from an order under 0. 43, R. 1 (m). 
Under the circumstances, in my opinion 
the preliminary objection raised by the 
learned counsel in this Court that no 
petition for revision lies must be over- 
ruled. I must assume that the appeal to 
the Senior Subordinate Judge was under 
0. 43, R. 1 (m) and therefore no second 
appeal lies from his order on suoh an 
appeal. 

This practically decides the case on 
the merits because I have held that it 
was the duty of the Senior Subordinate 
Judge to give a finding on the first ground 
raised before him by the petitioner. It 
is not necessary for me to express any 
opinion whether 3 Lab 175 (l) has been 
wrongly decided. If I may say so with 
respect the case is clearly distinguishable 
from the present case. In that case it 
was held that no appeal lay from the 
consent decree because it had already 
been determined by the Chief Court of 
th^ Punjab in a previous appeal that 
there bad been a compromise and that 
the terms of the compromise were as 
alleged by the appellant before it. It 
bad remanded the case to the lower ap- 
pellate Court with direotiou to pass a 
decree in accordance with the compro- 
mise the terms whereof bad been deter- 
mined by the Chief Court. The appeal 
in which the objection that no appeal lay 
f*{®wed by the High Court in 3 Lab 
175 (IJ was an appeal from the order 
passed by the lower appellate Court in 


pursuance of directions given by the 
Chief Court. 

I would, therefore, accept this peti- 
tion, set aside the order of the learned 
Senior Subordinate Judge end send tbe 
case back to him with direction to decide 
first whether there has been a compro- 
mise of tbe subject-matter of the suit 
between the parties and whether the 
terms of the compromise are as found by 
tbe trial Court. If be decides both 
these points against tbe appellant, then 
tbe appeal must be dismissed. If, bow- 
ever, he finds that there had been no 
compromise then the case must be re- 
manded to the trial Judge for trial on 
the merits. If he finds that there was 
a compromise but tbe terms were differ- 
ent ‘to those found by the trial Judge, 
then he must modify tbe decree of the 
trial Judge so as to make it in accordance 
with tbe terms found by him to be 
agreed to between the parties. Tbe costs 
of this petition shall abide tbe result. 
Tbe parties hare been directed to appear 
before tbe Senior Subordinate Judge on 
27th July 1936. 

Abdal Rashid, J. — I agree. 

K.U./b.E. Petition allowed, 

A. I. R. 1936 Lahore 965 
Tee Chand, J. 

Magan Nath and others — Plaintiffs — 
Appellants. 

V. 

Harlans Singh and others — Defendants 
— Respondents. 

Second Appeal No. 1962 of 1935, Deoi- 
ded on Isb May 1936, from decree of 
Dist. Judge, Amritsar, D/- 20th May 
1935. 

(«) Civil P. C. (1908), S. 11 , Expl- €— Re- 
pr«$«nla|ive suit under O, 1, R. 8— Former 
•nit not in compliance with O. 1, R. 8 and 
non*complianee not being inadvertent^Deei* 
•ion in former auit cannot operate ae re» 
judicata* 

Id a repreaentatiTe auU, InsUtuted uadec 
0. 2 , B. 6. tbe decision in a former suit does 
not operate 09 res judicata, unless the former 
suit ^as instituted in oompUance vrlth tbie 
rule* yis* by permission of Court, the Court 
giving notice to ail persons interested. An ex- 
ception to this principle ia urhste tbe former 
Buit having been litigated bona fide on behalf of 
tbe plaintiQ and others with a common tighti 
the omission to comply with the rule has been 
Inadvertent and no injury thetefrom has boon 
Buetalned by the plaintiff In the second Buit* 

* * IP 967 0 9] 

In a suit the plaintifi did not purport to sue 
in a representative obaraotec and maintained 
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his individual character ignoring the pleadings 
of the defendant that if the plaintiff intended 
to sue in a representative character he ought to 
have brought the suit under 0. 1, R. 8 : 

Held: that the plaintiff did not comply with 
the provisions of 0. 1, R. 8 and the non*com* 
pllance was not inadvertent, lienee the deci* 
sion in the suit could not operate as res 
judicata iu a subsequent suit brought under 
O. 1. R. 8 : 1933 P C 183. Rel. on; 1928 Mad 77, 
held reversed-, 1936 Lah 13, Pis/in*?. 

[P 968 0 1) 

(b) Evidence Act (1872). S. 35— No statu- 
tory obligation on officials to make enquiries 
regarding ownership — Register containing 
report is not admissible. 

Where there is no statutory obligation on the 
official who has prepared certain registers to 
make enquiries as to the ownership of certain 
property the entries are not admissible under 
8. 33 or any other provision of law. 

[P 968 C 2] 

Shamair Chand — for Appellants. 

Dev Raj Saivhny — for Respondents. 

Judgment. — This second appeal arises 
out of a suit instituted by five plaintiffs 
(appellants), as representatives of the 
residents of Chauk Darbar Sahib and the 
neighbouring bazars in Amritsar against 
the defendant (respondent) for a per- 
petual injunction requiring him to remove a 
door which be has constructed in front of 
a small well situate in Kbasra No. 1137. 
The suit was brought in a representative 
capacity with the permission of the 
Court under 0. 1, B. 8, Civil P. C., and 
it is common ground between the parties 
that all the necessary formalities for a 
suit under that rule have been fully com- 
plied with. The well in question adjoins 
a shop, now owned by the defendant and 
is roofed, there being no buildings on the 
two upper storeys above the well which 
are admittedly owned by the defendant. 
The plaintiffs alleged in the plaint that 
the well is wakf, that the residents of 
Cbauk Darbar Sabib and the neighboui- 
ing bazars had been drawing water from 
it for drinking purposes for over 50 years, 
that the defendant bad purchased the 
adjoining shop and tbe rooms above the 
well about three years before tbe suit, 
that lately he bad constructed a door in 
front of tbe well shutting out access from 
tbe bazar, and that be intends to fill up 
the well and convert it into a shop. In 
tbe alternative, they alleged that if the 
well were not found to be wakf, the plain- 
tiffs and other inhabitants of tbe locality 
bad acquired an easement to draw water 
from it. They accordingly asked for an 
injunction requiring tbe defendant to re- 


move the door and the shutters and 
directing him not to fill the well and not 
to obstruct the residents of the bazar and 
other persons from drawing water from it. 

The defendant traversed the allegation 
that the well was wakf and pleaded that 
it was bis private property. He also 
denied that the plaintiffs or tbe iobabi. 
tants of the locality had acquired any 
easement to draw water from it. He 
further pleaded that tbe suit was barred 
by res judicata by reason of tbe decision 
of Lala Gokal Cband, Munsif, dated 19tb 
October 1918, in a suit institnted by Mul 
Cband and others against Tbakar Singh 
(from whom tbe defendant bad purchased 
tbe property recently), which was affirmed 
on appeal by Mr. Brasher, District Judge, 
on 12th February 1919. Tbe trial Judge 
held that tbe decision in tbe previous 
suit did not bar this suit, and that it bad 
been proved that the well was wakf for 
the use of tbe inhabitants of tbe Cbauk 
Darbar Sabib and tbe neighbouring 
Moballas. who bad been drawing water 
from it forxiver 50 years. He accordingly 
granted the plaintiffs tbe injunction 
asked for. 


On appeal by tbe defendant tbe learned 
Addititional District Judge held that tbe 
suit was barred by Expl. (6), S. 11| Civil 
P. C. He observed that this finding was 
sufficient to dispose of tbe appeal and 
therefore it was unnecessary for him to 
examine tbe case any further. He how- 
ever proceeded "very briefly” to consider 
the points which arose on tbe merits and 
came to the conclusion that tbe plaintiffs 
had failed to prove that the well was 
wakf and it was tbe private property’ of 
the defendant. He held it established 
that the inhabitants of the locality had 
been drawing water from the well for 
more than 50 years, but he found that 
tbeir user was permissive and not as of 
right. On these findings he accepted the 
appeal and dismissed the suit. The plain- 
tiffs have come in second appeal and it 
bas been contended on tbeir behalf that 
the decision of the learned Additional 
District Judge on the question of res 
judicata is erroneous and that bis nnd- 
ings that the property is not wakf and 
that the easement alleged by the plamtffs 
has not been established, are vitiated by 
the improper admission of inadmissible 
evidence and by the illegal exclusion of 
important evidence. 
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It will be convenient to deal first with 56 Mad 657 (2). Tboagb the jadgment of 


tbe plea of ree judicata upon which the 
decision of tbe learned Additional Dis- 
trict Judge principally rests. It appears 
that in 1917 the predecessors in title of 
tbe plaintiff, who owned the adjoining 
shop at the time, Bad built a staircase to 
provide access to tbe rooms above tbe 
well, and had also opened a window in 
the wall of the shop towards tbe well and 
•constructed a water-spout over tbe plat- 
form close to the well. One Mul Chand 
and two other persons brought a suit for 
an injunction directing the then defen- 
dant to close the window and the water- 
spout and remove tbe staircase. In tbe 
plaint, they alleged that tbe well was 
wakf for the benefit of the residents of 
tihe Cbauk Darbar Sahib and that the 
then plaintiffs, in common with other 
residents, bad the right to draw water 
from it. A perusal of the plaint and tbe 
judgments in that case shows however 
that tbe plaintiffs did not purport to sne, 
or conduct the proceedings on behalf of 
tbe residents of tbe Cbauk in a tepresen. 
tative capacity. They merely sued to seek 
relief for an injury done to them indivi- 
dually by infringement of a right which, 
they alleged, they enjoyed in common with 
other residents of the locality. The Monsif 
held that the well bad not been proved 
'to have been made wakf and dismissed 
the suit. On appeal, tbe District Judge 
^Mr. Brasher) affirmed the finding of tbe 
trial Court that the well was not wakf 
«Dd also held that even if it was wakf, 
the opening of tbe window and a water, 
epout and the construction of tbe atair- 
oase did not cause any obstruction to the 
drawing of the water from the well, and 
therefore no case for issue of a manda- 
tory injunotion bad been made out. He 
accordingly dismissed the appeal. 

The learned Additional District Judge 
faas held that the decision of Mr. Brasher 
in the suit above mentioned bars the pre- 
sent suit under S. li, Ezpl. (6), Civil 
’P. C. In support of this oonolusion the 
learned Judge has referred to many ml- 
ings, the principal of which is a Pull 
'Bench decision of the Madras High Court 
•reported in 51 Mad 126 (1). The judg- 
meat of the Pull Bench in the case bow. 
■ever bad been reversed ou appeal by 
their Lordships of the Privy Council in 

I. SoDaohalam Filial T. Rumaravelu ObeUlar, 
1928 Mad 77sl07 I 0 025=61 Mad 126=64 
M L J 6 (F B). 


their Lordships had been published two 
years before the learned Additional Dis- 
trict Judge heard the present case, it ap. 
pears that his attention was not drawn 
to it. In that case, their Lordships 
rnted that in a representative suit, insti. 
tuted under 0. 1, R. 8, Civil P. C., 1903, 
the decision in a former suit does not 
operate as res judicata by force of S. 11, 
Expl. (6), unless the former suit was in- 
stituted in compliance with the above 
rule, namely, by permission of tbe Court, 
tbe Court giving notice as therein pres, 
cribed to all persons interested. Their 
Lordships however observed that there 
is possibly an exception, where the former 
suit having been litigated bona fide on be- 
half of tbe plaintiff and others with a 
common right, the omission to comply 
with the rule has been inadvertent, and 
no injury therefrom has been sustained by 
the plaintiff in the second suit. Apply, 
ing these rules to tbe particular oase be- 
fore them, their Lordships found that the 
former suit had been instituted without 
tbe permission of the Court under the 
corresponding provision of the Code then 
in force and moreover had not been insti. 
tuted or conducted as a representative 
suit, and therefore no res judicata arose 
in the second suit. 

It is contended by Mr. Dev Raj Sawhney 
for the defendant-respondent that this 
case falls within tbe "exception" and not 
the "general rule" as enunciated by their 
Lordships in the above oase. I have no 
doubt that this contention is without 
force. Admittedly, the previous suit was 
not instituted under 0. 1, R. 8. As al. 
ready stated, the plaint and the proceed 
ings of that suit do not show that it was 
conducted as a representative suit. Nor 
can it be argued that tbe omission to 
comply with tbe provisions of R. 8 had 
been inadvertent. It appears that the 
then defendant had definitely raised the 
plea that if the plaintiffs were suing on 
behalf of the residents of tbe locality in 
general, they should have brought the 
suit under 0. 1, R. 8, Civil P. 0., or with 
the sanction of the Collector under S. 91. 
The plaintiffs however ignored this plea 
and made no attempt to amend the plaint 
or to comply with the requirements of 
0.1, B« 8, or to obtain the sanction of 

2. Kumatavelu Oheitlar v. BamaBnaml lyar. 

1983 P 0 183=143 I 0 666=56 Mad 657=60 

I A 278 (P 0). 
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the Collector under S. 91. They pre- 
ferred to fight out the case in their indivi- 
dual capacity and not on behalf of the 
numerous other persons who in common 
with them might have been affected by 
the acts of the defendant complained of. 
It cannot therefore be said that the omis- 
sion to comply with E. 8 was due to ''in- 
advertence." In these circumstances, the 
jCase cannot fall within the "possible ex- 
ception" mentioned in their Lordships’ 
judgment in 56 Mad 657 (2). 

Mr. Dev Eaj Sawhney for the respon- 
dent referred me to a recent decision of a 
Division Bench of this Court reported in 
1936 Lab 13 (3) as an analogous case in 
which Expl. (6). S. 11 was held appli- 
cable. That case however is clearly 
distinguishable. There the defendant bad 
constructed a wall on a piece of the sba- 
milat which formed part of theabadi.and 
the lambardar of the village, who was one 
of the proprietors had sued for the demo- 
lition of the wall. In the plaint he had 
expressly stated that he was claiming the 
relief "for himself and for all the other 
persons interested therein." A large num- 
her of proprietors appeared as witnesses 
in support of the claim but the suit was 
dismissed. Subsequently two other 
proprietors who had appeared as wit- 
nesses in the lambardar's suit brought 
an action under 0. 1, B. 8, for the same 
relief. The learned Judges held that the 
former suit bad been instituted and con- 
ducted as a representative one and the 

exception " mentioned by their Lord- 
ships in the Privy Council decision above 
cited applied, and, therefore, they held 
that the second suit was barred under 
Expl. (6). Obviously the facts in the 
case before us are difi'erent. 

In my opinion to this case the general 
rule laid down by their Lordships clearly 
applies, and I hold that the decision of 
Mr. Brasher in Mul Chand's suit does not 
bar the present suit. 

The learned Additional District Judge, 
after deciding the plea of res judicata in 
favour of the defendant, observed that it 
" bad become unnecessary for him to 
examine the case any further. But as 
already stated he proceeded to refer 
"very briefly” to the issues on the 
merits and recorded bis findings against 
the plaintiffs. T he discussion of this part 

3. Blghen Siogb v. Bakhshish Siogb, 1936 Lab 
13=158 1 C 610. 


of the case is, therefore, not as full as it 
ought to have been, and the learned 
Judge has erroneously relied upon evi. 
dence which is legally inadmissible and 
excluded from consideration important 
evidence on untenable grounds. In de- 
ciding against the plaintiffs on the main 
point as to whether the well is or is not 
wakf, he has taken into consideration cer- 
tain extracts from Municipal records. 
These extracts form (l) the register of 
tharas and (2) the register of kbanasu- 
mari of Amritsar City. It is difficult to 
see bow these registers are admissible for! 
the purpose of proving the ownership of 
the well. It has not been shown that 
there was any statutory obligation on the 
officials who bad prepared these registers 
to make inquiries as to the ownership of 
" wells " and, therefore, these entries are 
not admissible under S. 35, Evidence 
Act, or any other provision of law for this 
purpose. It appears from the statement 
of the Municipal clerk that there was a 
separate register for wells, but it could 
not be found, and no extract from entries 
therein was produced. It is also signi- 
ficant, that in the extract from the legis. 
ter of tharas, the column for the name of 
the " proprietor ’’ is left blank. In the 
other register the defendant's predecessor 
is shown as the owner of the adjoining 
shop, but there is no dispute on that 
point between the parties. I hold, there- 
fore, that the learned Judge was in error 
in admitting these entries into evidence 


ind relying upon them. 

The learned Additional Judge is also in 
srror in bis reasoning for excluding from 
;onsideration the slab, which is stated to 
oave been taken out from the inner 
wall of the well under the trial Judge s 
personal supervision and which was ex- 
hibited in the case next day, when one 

Balwant Singh was examined for the pur- 
pose of reading the inscription. The trial 
Judge had relied very largely on the 
scription on this slab in proof of t e 
wakf nature of the property. The learned 
Additional District Judge, however, re- 
jected it on various grounds, the prmcipa 
Df which was that the Subordinate Judge 
should have himself gone into the mU 
oess-box and deposed that t 

actually produced not 

„as the one tvhioh had been taken ent 

from the well in his presence on the pre 

cions day. I need hardly say that thra 

reasoning was obviously wrong. Wo oo 
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jection as to the identity of the elab 
appears to have been taken on behalf of 
the defendant at the time of its produc- 
tion in Court. Indeed, after Balwant 
Singh bad been examined, the defendant 
asked for an adjournment to produce 
another expert reader of inscriptions, in 
order to contradict Balwant Singh’s read- 
ing of it. The learned Subordinate Judge 
granted an adjournment for the purpose, 
bub at the next bearing the defendant 
stated that he bad no witness to produce. 
At the time of arguments, however, the 
identity of the slab appears to have been 
questioned for the first time. In the cir- 
cumstances I do nob see bow the Subor- 
dinate Judge could have been expected to 
put himself into the witness-box before 
himself, and depose on oath that tbe slab 
before bim was tbe one which bad been 
taken out from the well in bis presence 
the day before. Counsel for the appel- 
lant has raised several objeotions to tbe 
other reasons given by tbe learned Dis- 
trict Judge for rejecting the slab. I do 
not, however, think it necessary to go 
into them at this stage as I have reached 
tbe conclusion that tbe findings of tbe 
learned Additional District Judge on 
questions of fact are based partly upon 
inadmissible evidence and partly to tbe 
exclusion of legally admissible evidence. 
In these circumstances the proper course 
is to set aside tbe judgment and decree 
and remand tbe case for re-hearing and 
re-deoision after a consideration of the 
entire legal evidence on the record and 
after excluding from consideration tbe 
entries from Municipal records, which I 
have held to be inadmissible. 

I wish to make it clear that anything 
that I may have said in this judgment 
should not be taken as any indication of 
my opinion as to the anthenticity of tbe 
slab or as to tbe correctness of the plain- 
tiff’s allegations that tbe property is 
wakf. These are matters which will be 
decided by tbe learned District Judge 
himself after a consideration of the evi- 
dence on tbe record. I accept tbe ap. 
peal, set aside tbe judgment and decree 
of the learned Additional District Judge 
and remand tbe case to tbe District 
Judge, Amritsar, for re-bearing and re- 
deoision on tbe merits. Court-fee on this 
appeal will be refunded ; other costs will 
be costs in the cause. Counsel for both 
parties have been directed to cause their 
respeotiye clients to appear before the 


District Judge, Amritsar, on Ist June 
1936, when the learned Judge will fix a 
date for arguments. As the case is an- 
old one, it is desirable that as early a 
date be fixed as may be possible. 

D.s.,'R.K. Appeal accepted . 
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Din Mohammad, J. 

Mt. 2Sehr Bano — Appellant. 

V. 

Sher Mohammad and others — Respon- 
dents. 

Second Appeal No. 99 of 1936, Decided- 
on lltb May 1936, from order of Addl. 
Dist. Judge, Lahore, D/- 14th October 
1935. 

* Civil P. C. (1908), O. 21. R. 90. O. 43, 

R. 1 ()] and S«. 47 and 104 (2) — Execution 
■ale— Appellate order setting aside sale on 
grounds of failure of auction purchaser to 
make preliminary deposit and officer con- 
ducting sale accepting improper bid — Order 
is under O. 21, R. 90 and not under S. 47 — 
Second appeal is barred. 

Failoio by auctioo-purebaset to make preli- 
minary deposit and the acceptance by the officer 
conducting the sale of an improper bid ate 
questions which relate to the conduct of sale, 
inasmuch as they take place before the sale is 
complete. So where an appellate Court makes 
an order setting aside sale on these grounds, 
the order comes within the specific 0. 31. B. 00, 
and not under S. 47 which Is general in terms, 
aud therefore a second appeal 1$ barred under 

S. 101 (2) : Case law discussed. 

[P 970 0 1 ; P 971 C Iji 

Mohammad Alatn-~~ioT Appellant. 

Darhari Lai — for Reaponfienta. 

Judgment. — This is a second appeal 
from tbe order of tbe Additional District 
Judge, Lahore, affirming tbe order of the 
Subordinate Judge, dated 25lb March 
1935. setting aside a sale in execution. 
The facts are shortly these: In execution' 
of a decree against Sher Mohammad and 
others the mortgaged property wa^ put 
to auction on lOtb January 1931, and was 
purchased by one Mohammad Bakhsb for 
Rs. 4,225. The judgment-debtors pre- 
ferred objeotions under O. 21, R. 90, Civil 
P. C., on which the executing Court set 
aside tbe sale. In tbe meantime, Mo- 
hammad Bakbsb died. The property was 
again put to auction and purchased by 
the widow of Mohammad Bakhsb. The 
judgment-debtora again put in an appli. 
cation under 0. 21, R. 90, Civil P. C,, 
impugning the sale on various grounds. 
The Subordinate Judge upheld their ob- 
jeotions and set aside the sale. On appeaU 
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the Additional District Judge did not 
agree with the Subordinate Judge so far 
as certain objections to the proclamation 
and conduct of sale were concerned, but 
maintained bis order on the grounds : (i) 
that no proper deposit was made under 
O. 21, R. 8i or 0. 21, E. 86, and (ii) that 
the bid being conditional was not a proper 
bid within the meaning of the rules. The 
auction purchaser has appealed. Mr. Dar- 
bari Lai has raised a preliminary objection 
that no second appeal is competent under 
S. 104, Civil P. C., read with 0. 43, 
E. 1 (j), his contention being that only 
one appeal is competent under 0. 43. The 
rule referred to by the counsel provides 
for an appeal against an order under 
E. 90, 0. 21, setting aside or refusing to 
set aside a sale. S. 104, sub-s. (l), says 
that 

Ad appeal shall lie from the followiDg orders 
• • • • and from do other orders . « . . 

(i) aoy order made under roles from which aD 
appeal is expressly allowed by rules. 

To this is added sub. s. (2) which pro. 
hibits an appeal from any appellate order 
under S. 104, Civil P.C. Counsel for the 
appellant, on the other band, contends 


view. In 16 Cal 33 (l) a Division Bench 
of the Calcntta High Court held that 
failure on the part of the person declared 
to be the purchaser at a sale in execution 
of a decree to make, and on the part of 
the officer conducting the sale to receive, 
the deposit of 25 per centum on the 
amount of the purchase money in the 
manner required by S. 306, Civil P. C., 
constitutes a material irregularity in con- 
ducting the sale which must be enquired 
into upon an application under S. 311. 
As against this, counsel for the appellant 
has referred me to 96 I C 137 (21, 96 I C 
657 (3). 79 I C 636(4) and 1934 Lah 
105 (5). 

In 96 I C 137 (2) it was held that a 
question arising out of an execution pro- 
ceeding relating to the legality of a sale 
between the judgment-debtor on the one 
band and the decree- bolder or the auction- 
purchaser on the other, is a question 
relating to the execution, satisfaction or 
discharge of a decree within the meaning 
of S. 47, Civil P. C. In 96 I C 657 (3) a 
Division Bench of the Madras High Court 
held that a purchaser at Court auctiou is 
a representative of the decree.boldei 


that the order passed by the Additional 
District Judge is covered by S. 47, Civil 
P. C., and not by 0. 21, E- 90, inasmuch 
as it was an order disposing of questions 
arising between the representatives of the 
decree- bolder on the one band and the 
judgment- debtor on the other and related 
to the execution, discharge or satisfaction 
of the decree. He consequently maintains 
that a second appeal is competent. The 
principal point for determination, in my 
view, is whether the two objections on 
which the Additional District Judge has 
itelied related to the conduct and pub- 
ilication of the sale or not ; or in other 
jwords, whether the failure to deposit 25 
per - cent of the purchase money in the 
6rst instance and the balance of the pur- 
lobase money later and the acceptance of an 
improper bid come within the purview of 
0. 21, R. 90. Apart from authority, it 
appears to me that these questions do 
relate to the conduct of sale, inasmuch as 
the failure to make the preliminary deposit 
as well as the acceptance of the improper 
'bid takes place before the sale is complete 
and is therefore connected with the sale 
proceedings, and being prior to the com- 
pletion of the sale would naturally relate 
to the conduct of the sale. There is a 
decided case also which supports this 


within the meaning of S. 47, and the pro- 
ceedings between him and the judgment- 
debtor are proceedings relating to the 
execution, discharge and satisfaction of 
the decree and consequently orders passed 
therein come within S. 47, Civil P. C., 
and are appealable. In 79 1 C 636 (4) 
the Additional Judicial Commissioner 
remarked that for purposes of S. 47, Civil 
P. C., an auction-purchaser is the repre. 
sentative of the decree-holder. In 1934 
Lab 105 (5). Bhide. J. in the course of 
his judgment does not appear to have 
given any clear decision on the point at 
issue. 

The position appears to me to be this: 
On the one hand it is laid down in 0. 21, 
R. 90, that where any immoveable pro- 
perty has been sold in execution of a 
decree, the decree-holder or any psrson 
entitled to share in a rateable distribu- 
tion of assets, or whose interests are 

1. Bhim SiDgh v. Satwan Singh, (1889) 16 Cal 


O V 

2 Nand KUhore v. Shadi Bam, 1926 All 457= 
96 IC 137=24 ALJ 619. 

3. Sornam Pillai v. TitDvazeipflrumal PUW. 

1926 Mad 857=96 I 0 65<=51 M L J 126- 

4 . Sunderbai V. Shri Kisjen Ramdban. 1924 

Nag 328=79 I 0 636=20 N L R 170. __ 

5. Sblv Bam v. Kehr Singb. 1934 Lab 105 

148 1 C 901. 
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Affected by the sale, may apply to the 
Court to set aside the sale oo the ground 
of a material irregularity or fraud in 
publishing or conducting it and this pro- 
vision is to be read along with O. 43, 
R. 1 (j) and S. 104, sub-s. (2), Civil P. C. 
The combined effect of all these provi- 
sions of law is to prohibit a second 
appeal. On the other band, some autho- 
rities lay down that an auction- purchaser 
is in certain circumstances a representa- 
tive of the decree-holder ; consegnently 
any question arising between him and 
the judgment-debtor relating to the exe- 
cution, discharge or satisfaction of the 
decree shall be determined by the Court 
executing the decree, and would therefore 
be covered by S. 47, in which ease a 
second appeal will be competent. With a 
view to reconcile this apparent conflict, 
I am disposed to think that S. 47 is 
general in its terms and 0. 21, B. 90, is 
speciffc in its character and therefore, if 
a sale is attacked on the ground of mate- 
rial irregularity in the conduct or publi- 
cation of the sale, this provision of law 
would come into operation, and in case an 
appellate order is passed against the order 
of the executing Coart, no second appeal 
will be competent. Otherwise, the pro- 
hibition laid down in 8. 104 (2) would be 
rendered nugatory BO far as it 'relates to 
O. 43, R. 1 (i) read with 0. 2l,R.90. 
1 cannot imagine that this prohibition 
applies only to those persons who ace not 
contemplated by S.47. The words "whose 
interests are affected by the sale" used in 
B. 90 are wide enough to cover every 
person whether he is a party to the salt 
or a stranger. I would therefore bold 
that this appeal is barred by S. 104 (2), 
Civil P. 0. 

The question however is not free from 
difficulty and eonsequeutly I do not allow 
any costs to the respondents. I woold 
further certify that it is a fit case for an 
appeal under Cl. 10, Letters Patent 
(Lahore High Court). 

d.s./b.e. Appeal dismissed. 


A. I. R. 1636 Lahore 971 
Monroe, J. 

Sohan Lal and another — Plaintiffs — 
Appellants. 

V. 

Teja Singh and others — Defendants— 
Respondents. 

Second Appeal No. 977 of 1935, De- 
cided on 2nd January 1936. 
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Pr&ctie« — Some defendants coBtealing 
claim—Otbers confessing judgment — Plain- 
tiff should be given advantage of the con- 
fession. 

Where io a suit some of the defeodauts coo- 
test the suit while others coofess judg- 
meot io plaiotifi's favour and ultimately the 
suit is dismissed, the plalotiS should be gtreo 
advautege of the confessed judgment in bis 
favour. [P 971 C 2] 

Ram Lal Anand — for Appellants. 

Nihal Singh — for Respondents. 

Judgment. — The plaintiffs’ claim is for 
a declaration that they are entitled as 
owners to part of the shamilat of which 
they are in possession. They based their 
claim originally on a deed of gift, but 
both the trial Court and the District 
Judge were not satis&ed with the genu- 
ineness of this document and on an 
alternative plea of adverse possession for 
more than twelve years they succeeded 
at the trial : on appeal to the District 
Jndge, the suit was dismissed on the 
gronnd that the plaintiffs were tenants at 
will. With this finding I agree, but 
Mr. Bam Lal Anand has raised the point 
that the plaintiffs are entitled to the 
benefit of the original decree in his 
favour, so far as the shares of certain 
defendants who confessed judgment in 
their favonr are concerned. 

There is no material on the record for 
ascertaining to what shares these defend, 
ants are entitled or for determining what 
amount of property should be declared 
to belong to the plaintiffs ; they should 
not, however, lose the benefit of the 
admission which has been made in their 
favour, if the rights of the contesting 
defendants (1. 2, 30, 14. 17, 27, 28, 33, 
34. 35. 36. 40. 41. 42. 47, 48, 49 and 50) 
are protected. I. therefore, allow the 
appeal, but in place of the deolaration 
given by the trial Judge I substitute the 
following declaration : 

The plaintiffs have acquired the 
shares of the defendants other than the 
contesting defendants in the land in suit 
and after partition they will be entitled 
to stand in the place of those defendants 
in respect of these shares provided that 
effect is given to all rights of the contest, 
ing defendants over or in respect of the 
land in suit on such partition without 
regard to the plaintiffs’ claim.” There 
will be no costs of this appeal. 

b.d./r.k. Order accordingly. 
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Tek Chakd and Dalip Singh, JJ. 

{Fi rm) Amnk Si)uj}uDaya Singh — 
Plainfcifl’s — Appellants. 

V. 

Miinicipal Cominittee, Jhelxim — Defen. 
dant and others — Plaintiffs — Eespondents. 

Second Appeal No. 244 of 1936, De- 
cided on 8th July 1936, from decree of 
Dist. Judge, Jhelum, D/- 23rd November 
1935. 

^ (a) Punjab Municipal Act (3 of 1911) 
Si. 84 and 88— Word “lax ’’ in S. 84 and 
word “assesiment" in S. 86 mean respec- 
tively tax and assessment under Act —Word 
''liability'' in S. 86 means liability to pay 
particular tax imposed —Where tax and as- 
sessment are ultra vires of Act, jurisdiction 
of civil Court is not barred— Words taking 
away civil Court's jurisdiction should be 
plain and capable of no other interpretation. 

Before an interprotation could be given to a 
statute that it bad taken away tbe ordinary 
civil right of a subject without even providing a 
remedy by recourse to a Court of special juris* 
diction, tbe words would have to be extremely 
plain and capable of no other interpretation. 
S. SI refers to a tax under tbe Act« Word "as* 
sessment" in S. 8G means assessment under the 
Act. The word "liability" in S. 80 Is also noi 
used in the widest sense of which it is capable 
but is used in tbe more limited sense of liability 
to pay a particular tax which has been imposed. 
So where a tax is alleged to bo imposed and as* 
sessuicul made ultra vires of Act, ordinary civil 
Court has jurisdiction to try dispute regarding 
such tax and assessment: 1935 L4A970. Dissenf.; 
1935 Lah 032, Case law referred, 

[P 975 0 1, 2] 

(b) Punjab Municipal Act (3 of 1911), S. 70 
— Municipalily by resolution contracting to 
exempt certain market from tax— Conditions 
of S. 70 not observed — Contract held ultra 
vires and could not bind Municipality. 

Tbe question of exempting from taxation i$ a 
very special right only to be considered aa 
granted by express words in tbe statute and 
only to be considered as exercised where and 
when express words in the statute gave tbo 
right to exempt from taxing. 8. 70 is tbe only 
section which confers any right on the Munici* 
pality to exempt from taxation under certain 
conditions. [P 9TG 0 1] 

Tbe Municipality by a resolution contracted 
with some traders to exempt certain market 
from terminal tax, but the resolution was not 
passed at a special meeting nor bad the sane* 
tioD of tbe Local Government been obtained: 

Held: that as the conditions under S. 70 did 
not exist, the action of tbe Municipality was 
ultra vires and therefore could not constitute a 
valid contract nor could it bind the Municipa* 
lity. [P 976 Cl, 2] 

Achhrii Ranit Dev Raj Sawkney and 
S. L. Purr— for Appellants. 

Mehr Ghand Makajan — for Respon- 
dents. 


Dalip Siogb, J— On 7th Jane 192i, 
certain traders of Jhelum presented an 
application, Ex. P-S, to the Municipality 
of Jhelum through its President, the 
Deputy Commissioner. In this applica. 
tion they alleged that owing to the exis. 
tence of the market within octroi limits, 
octroi was levied on goods coming into 
the market which then were not sold 
within the Municipality but were sold 
outside and hence the parties had a claim 
to refund of tbe octroi previously levied. 
The application alleged that tbe obtain, 
ing of this refund was a matter of great 
difficulty or trouble, and hence trade bad 
drifted to other mandis. Moreover tbe 
accommodation in the existing mandi was 
limited and hence there bad been a great 
rise in tbe rents of tbe shops in tbe mar. 
ket with corresponding hindrance to 
trades. They stated that therefore they 
bad resolved to found a new market, to 
be called tbe Crump Market, outside tbe 
octroi limits near the Grand Trunk Boad. 
They asked tbe Municipal Committee for 
an assurance by a resolution of the Com. 
mittee that the new market would not be 
included in tbe ootroi limits or otherwise 
subjected to a similar tax, e. g., the ter. 
minal tax. They claimed that no loss 
would be suffered by tbe Municipal Com- 
mittee owing to lose of octroi. On tbe 
other hand, they pointed out that the in- 
crease of trade would benefit the town 
and hence in all probability increase tbe 
income of the Municipal Committee, and, 
in any case, there would be a reduction 
of expenditure on tbe collection and re- 

fund of octroi. On 17tb September 1921, 
the Committee by a resolution {Ex. P-7) 
resolved that they bed no objection, they 
anticipated no loss of ootroi income, and 
the new market was to be outside the oo- 
troi limits. On 23nd September 1921, 
the Secretary of tbe Municipal Committee 
informed the Secretary of the Grain Mar* 
ket that the application regarding the 
construction of a now grain market on - 
side octroi limits had been sanctioned. 
Accordingly in 1922. it is alleged, that a 
market was built at a cost of about tbre 
lacs outside the then existing octroi 
limits but within tbe municipal limits ot 


1927 a proposal was placed before 
lunicipality to substitute a 
5 r octroi tax and include the Crump 
etin its incidence. A representa 
was made by the traders concerned 
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to tbe Local GoYernment. Oq 5tb August 

1927, tbe Local GovernmeDt wrote Esbi. 
bit P-1 to the Commissioner. In para. 4 
of that letter tbe Local Government 
pointed out that tbe Municipality had no 
right to exempt tbe market from taxation 
in perpetuity, but in view of tbe resolu. 
tion that they bad passed and tbe fact 
that tbe traders bad built tbe market, it 
would only bo right to exclude the mar- 
ket from tbe terminal tax and make up 
any loss suffered by the Municipal Com- 
mittee by imposing a professional tax on 
traders. On lat January 1928, tbe Muni, 
cipal Committee resolved by resolution 
No. 30, Ex. P.5, that tbe terminal tax, as 
proposed by tbe Local Government, 
should be adopted and tbe Crump Market 
should be included in its incidence, but 
that para. 4 of tbe letter of the Local 
Government should be brought to the 
notice of tbe traders and they might make 
any representations they wished to with 
reference to the imposition of a profes- 
sional tax in lien of the terminal tax by 
20th February 1928. On 27tb February 

1928, for tbe first time, the Secretary of 
the Grain Market was informed by tbe 
Secretary of tbe Municipal Committee of 
this resolution and the traders were given 
one week to state if they preferred the 
terminal tax or tbe professional tax. It 
was further stated that if no reply was 
received within one week, tbe terminal 
tax wonld be imposed on the new market. 

On 2nd March 1928, the Secretary of 
tbe Crump Market submitted a reply, 
(Ex. P.3) agreeing to supply the loss of 
income by imposition of a professional tax. 
On doth April 1928 however tbe Munioi. 
pal Committee decided to inolnde the 
Crump Market in the terminal tax. They 
considered that it was advisable to place 
the two markets, namely, the Crnmp 
Market and tbe City Bazar Market, on a 
level as regards the inoidenoe of terminal 
tax, and they appeared to have ignored 
the offer that they had made to substi- 
tute a professional tax for a terminal tax 
if the proprietors would prefer that. In 
1932 the terminal tax was imposed and 
the present suit was brought on Ist Feb. 
ruaty 1933 for an injunction restraining 
the Municipal Committee from bringing 
tbe Crump Market within the limits of 
the terminal tax area. The suit was tried 
and certain isanes were framed. Out of 
those whioh concern ue aie: (l) Whether 
the civil Court had jurisdiotion to try a 


suit of this nature. (2) Whether there 
bad been a valid contract- between tbe 
parties; and (3) W'bether tbe Municipal 
Committee were estopped by their con- 
duct from imposing the tax in question. 

As regards tbe second isssue tbe main 
point was that under S. 70, Mnnicipal Act, 
as the resolution of the Committee was 
not passed at a special meeting nor had 
the sanction of the Local Government 
been obtained, the resolution was invalid 
and could not amount to the acceptance 
of an offer, thereby constituting a binding 
contract. Tbe trial Court held that the 
civil Court had jurisdiction to try this 
suit. It held that there bad been a pro- 
mise by the Municipal Committee in per- 
petuity to exempt the Crump Market 
from the terminal tax or octroi tax, bub 
that tbe contract was nob valid or bind- 
ing: (l) because the contract was without 
consideration, and (2) because tbe provi- 
sions of S. 70 bad not been complied with. 
It therefore dismissed tbe suit. 

On appeal it appears to have been 
argued for tbe first time on behalf of the 
respondent, Municipality, that tbe con- 
tract was also invalid by reason of non- 
compliance with tbe provisions of S. 47, 
Municipal Act, The appellate Court ac- 
cordingly framed an issue on this point, 
and remanded the case to the trial Court 
under 0. 41, R. 25 for taking evidence 
and for giving a finding on this issue. Tbe 
trial Court again came to the conclusion 


oaa« tuere was no contract lor lack of 
consideration and also held that it was 
invalid for lack of compliance with the 
provisions of S. 47, Municipal Act. 

On tbe appeal being heard by the 
District Judge, he dismissed the ap. 
peal on the ground (l) that the oivU 
Court had no jurisdiotion to try a suit of 
this nature following a Division Bench 
ruling of this Court reported in 16 Lab 
529 (l). He also held that there was no 
valid contract because neither the provi- 
sions of S. 47 nor those of S. 70 had been 
complied with, and that there was no 
benefit to the Municipal Committee from 
this contract, if any bad been entered 
into. He appears bo have proceeded also 
to hold, though this is not very clear, 
that there was no consideration for the 
contract. He also held that there was no 
promise in perpetuity on behalf of the 

1. Naubahar Hassala v. Maulotpal Oommittea. 
BaUla, 1938 Lab 970=159 I 0 1059=36 
P L R 301=16 Lab 539. 
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Municipal Committee on the terms of the 
resolution and that there was no estoppel. 
He therefore dismissed the appeal. The 
plaintiffs have come in second appeal and 
the case was referred to a Division Bench 
in view of the apparent conflict between 
16 Lab 529 (l) and another Division 
Bench ruling reported in 1935Lah632(2). 

The first question that arises for deci- 
sion in the appeal is the question of 
jurisdiction The learned counsel for the 
appellants contended that the facts in 16 
Lab 529 (l) are quite distinct, whereas 
the facts in 1935 Lab 632 (2) are on all 
fours with the present case. Secondly, he 
has contended that 16 Lab 529 (l) does 
nob lay down the law correctly if the 
somewhat general expressions used in 
that judgment are to be read in their 
strict meaning without reference to the 
facts of that particular case. He has 
relied on 1924 Lab 619 (3), a Single 
Bench ruling of this Court, and the 
rulings cited therein. He has also re- 
lied on Aiyanger's Law of Corporations 
in India at p. 291, 1935 Lab 980 (4) 
another Single Bench ruling and 53 Cal 
453 (5). On the other band, the learned 
counsel for the respondent has relied on 
16 Lah 529 (l) and on the words of Ss. 84 
and 86, Municipal Act, particularly on 
S. 86. He has contended strongly that 
1935 Lah 632 (2) lays down wrong law 
and be points out that even conceding 
that an assessment which was wholly 
ultra vires might form the subject of a 
civil suit, yet in this case there is no 
question of ultra vires as the Municipal 
Committee are by law, under S. 188, 
Municipal Act, entitled to extend the 
limits of any terminal tax imposed and, 
therefore, as the question is solely one of 
the liability of the persons to be taxed 
by the said terminal tax, the clear words 
of S. 86 bar the jurisdiction of a civil 


Court. 

After considering the point, I am of 
opinion that there is no force in these 
contentions of the learned counsel for the 


2, Municipal Commitlee, Sonepat v. Dharam 
Chand. 1935 Lah 632=162 I 0 59=37 P L R 


3. 


Municipal Committee, Pind-Dadan Khan 
V. Bhagwan Siogh, 1924 Lah 619—75 I C 


4. 

6. 


737 

Abdul Hamid V. Municipal Committee, Delhi, 
1935 Lah 930=160 I C 524. 

Bhuban Mohan Basak v. Chairman, Dacca 
Municipality. 1926 Cal 607=94 I 0 231=53 
Cal 453=30 CWN 405. 


respondent. The question here is not 
whether a person is liable or not to any 
tax; the question is whether a oivil suit 
lies to enforce a contract entered into by 
the Municipality, or, in other words, 
whether the Mnnicipality can be res- 
trained from infringing the terms of a 
contract into which they have entered. 
The question of jurisdiction must be de- 
oided on the allegations contained in the 
plaint and I may here dispose of the fur- 
ther contention urged by the learned 
counsel for the respondent that the plaint, 
if properly construed was nothing more 
than a plaint declaring that the person 
or persons were not liable to pay the 
terminal tax. I am not able to read this 
plaint in this manner at all. It appears 
to me clear from the plaint read as a 
whole, as well as from the prayer at the 
end of the plaint, that the plaintiffs were 
asserting that the Municipal Committee 
having entered into a contract to exempt 
them from all taxation of this nature 
whatsoever should be restrained from 
infringing that contract. A little consi- 
deration will show that the nature of 
this suit is totally different from the 
nature of a suit merely to claim a refund 
of a tax already paid, or from a suit 
which alleges that a certain tax. that has 
been imposed, should not have been im- 
posed. For one thing, the causes of 
action of the two suits may be entirely 
different. In one case, namely in the 


:iss of suits which I consider are con- 
mplated by Ss. 84 and 86. there must 
ive been an assessment or a tax imposed 
ifore any remedy could arise by way of 
ipeal to the Deputy Commissioner. In 
le present case, if I right in n>y 
terpretation of the plaint, the cause of 
ition might be afforded without there 
iving been any assessment or imposition 
a tax at all. When faced with this 
fficulty the learned counsel for the res- 
indent contended that the right to bring 
,ch a suit has been taken away by tne 
irms of S. 86. When asked ^bat was the 
lecial remedy provided in heu of tbjs nght 
• bring sachasoib. be stated that no 

•medy at all had ^6®° of 

ay of suit or by recourse to a Court of 

lecial jurisdiction. u-fAPfl an 

It seems to me clear that “ 

.terpretation eonld be given 
lat it had taken away the jj. 

ghts of a subject without even p 

fg a remedy by recourse to a Court o 
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special jarisdiction, the words would have 
to be extremely plain and capable of no 
other interpretation. I do not see that 
reading the words of Ss. 84 and 86, any 
[such necessary result must be held to 
follow. S. 84 clearly refers to a tax 
'under this Act." That appears to me 
ipso facto to imply, that where it Is 
lalleged that the tax has been levied ultra 
vires and not under the Act, the jurisdic- 
tion of the Court of special jurisdiction is 
ousted, or, at any rate, the jurisdiction of 
the Court of general jurisdiction is not 
ousted. S. 86 no doubt does not contain 
jthe words "under the Act,” but then it 
'goes on to state that the "liability of any 
person . . . (shall not) be questioned in 
any other manner or by any other autho- 
rity than is provided in this Act.” These 
words appear to me clearly to imply that 
the word "assessment” is to be read as an 
'assessment under the Act,’ for it is clear 
that no "authority” would be provided 
for an assessment which was not under 
the Act. If, therefore, 16Lah 529(l) 
intended to bold that even an assessment 
which was ultra vires of the Act could 
not be made the subject of a civil suit, 
then with the greatest respect to the 
learned Judges who decided that case, 
I must bnmbly venture to dissent from 
that view. There are a number of ruU 
ings on similar sections which have always 
so construed the sections in question, and 
the learned counsel for the respondent 
admitted that 16 Lab 529 (l) was the 
only ruling which appears to have held 
to the contrary. He endeavoored to 
justify the decision by reason of the clear 
words of S. 86, but as I have already 
pointed out, this is by no means so clear. 

The learned counsel then relied on the 
words the liability of any person to be 
taxed and he claimed that the present 
suit raised this question. As pointed out 
already this may be a result of the pres- 
ent suit, and it is not the form of the 
present suit at all. But, in any case, 
I am further of opinion that the words 
liability of any person to be assessed or 
taxed,” read in conjunction with the 
remaining words of the section, imply 
that the word ‘‘liability” is not used in 
the widest sense of which it is capable, 

bnt is used in the more limited sense of 

liability to pay a partionlar tax which 
has been imposed. I therefore do not 
consider that 1936 Lah 632 (2) was 
wrongly decided and, following that roU 


ing, I would bold that the civil Oourti 
has jurisdiction to try the salt. The n6zt| 
question that arises is whether there was' 
a contract at all between the parties. 
The learned connsel for the respondent 
contends that there were no mutual pro- 
mises in this case at all, and that on a 
proper construction of the application 
there was no proper offer to build in 
consideration of exemption from taxation. 
Rather the application stated that the 
traders bad already resolved to build the 
market and asked for a concession from 
the Municipal Committee in view of the 
fact that the Mnnicipality stood to lose 
nothing and might gain by it. It appears 
to me that there is force in this conten- 
tion, but it is not necessary to decida the 
point. 

The learned counsel for the respondent 
further contends that the contract was 
clearly of more valne than Bs. 50 and, 
therefore, the provisions of S. 47 had not 
been complied with in case the Courh 
held that there was a valid contract bet- 
ween the parties. The learned counsel 
for the appellants, on the other hand, 
contended that the contract in question 
was incapable of monetary valuation and 
hence S. 47^ did not apply. The words 
"value” or "amount of the contract” 
create no doubt some difficulty. It is 
not clear whether, as contended by the 
learned counsel for the respondent, the 
definition of value of a contract should be 
gain to be derived or expected to be 
derived by the parties from the transac- 
tion, or whether, as contended by the 
learned counsel for the appellants, the 
valo^ of the contract is the monetary 
equivalent of the subject-matter of the 
contract. In this particular case which, 
ever definition is accepted, it appears to 
me that it would follow that the con- 
tract was of the value of more than 
Rs. 50, but here again it is not necessary 
to express a final opinion on the point, 
because it appears to me that the matter 
can be decided from another point of 
view altogether. The appellate Court 
held that the contract was void for lack 
of compliance with the provisions of S. 70. 
In this Court, the learned counsel for tho 
respondent has supported this finding by 
a two-fold argument. It is contended 
that the contract is within the terms of 
S. 70, but he has further contended that 
if it is not within the terms of S. 70 then 
the contract was ultra vires of the 
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Municipality and be has challenged the 
other side to show under what provisions 
of the Municipal Act, the Municipality 
was empowered to enter into such a con- 
tract, which implied a promise to exempt 
in perpetuity a future building from the 
incidence of a future tax which might be 
imposed on it or from the incidence of a 
tax which might fall on it by reason of 
the extension of the octroi or terminal 
tax limits. 

It appears to me, without deciding the 
question one way or the other, that the 
appellants are here on the horns of a 
dilemma. If they contend that the con- 
tract was within the terms of S. 70, then 
the contract is clearly invalid for non- 
compliance with its terms. If they con- 
tend that the contract is not within the 
terms of S. 70, they are unable to show 
under what provisions of the Act the 
Municipality could enter into such a con- 
tract. The learned counsel endeavoured 
to contend that the contract was merely 
not to extend the boundaries of the octroi 
or the terminal tax which the Municipal 
Committee were by law empowered to do. 
But it appears to me that this does not 
alter the nature of the contract at alt. 
It is obvious that the consideration, 
assuming that there was a contract on 
the part of the traders, was the assu- 
rance of the Municipality that they would 
•not be taxed; this would be merely equi- 
valent to saying that the consideration 
was noD-extension of the terminal tax 
limits so as to include the Crump Market. 
In fact in the application itself the 
traders stated that if the boundaries 
wore so extended they should be exempted 
from the incidence of the tax. It ap- 
pears to me clear, therefore, that the 
essence of the contract was the escape 
from the imposition of the tax. It is 
also clear that this question of exempting 
from taxation has always been regarded 
as a very special right only to be consi- 
dered as granted by express words in the 
statute and only to be considered as 
'exercised where and when express words 
lin the statute gave the right to exempt 
[from taxing. Therefore, as S. 70 is the 
lonly section which confers any right on 
the Municipality to exempt from taxation 
under certain conditions, and as these 
conditions do not exist here, the action of 
the Municipal Committee, if it did not 
fall within the terms of S. 70, was ultra 
vires and therefore cannot constitute a 


valid contract nor bind the Municipality.! 
The question of estoppel was 6naUy not 
pressed before us by the learned counsel 
for the appellants, who also did nob press 
the point whether the agreement to levy 
a professional tax was also a binding con. 
tract on the Municipality. The result is 
that the appeal must be dismissed, but in 
view of all the circumstances of the case 
I would leave the parties to bear tbeir 
own costs throughout. 


Tek Chand, J. — I agree. 

D.S./r.K. Appeal dhmissed. 
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Kahn C/mnci “Plaintiff — Appellant. 


v. 

Gnrdit Singh — • Defendant — • Respon- 
dent. 

Second Appeal Ko. 1291 of 1935, De- 
cided on 22nd October 1935, from decree 
of Addl. Disb. Judge. Amritsar, D/- iSth 
May 1935. 

^ ^ Limitation — Appeal — Computation of 
period — Exclusion of time inobtaining copiei 
— Decree not drawn up within period of Hmi* 
tation — Time commences to run from date 
on which decree is drawn up. 

Where the law creates a limitation and a 
patty is disabled to conform to that limitation 
without any default in him, and he has no re* 
medy over it, the law will ordinarily excuse 
him. There can be no legal obligation on a 
litigant to apply for a copy of the decree which 
is non-existent ; the existence of a decree is a 
necessary condition precedent to the accrual of 
even the right or obligation to apply for a copy. 
Where a decree is not drawn up within the 
period of limitation prescribed for preferring an 
appeal against the decree, the eult must be 
deemed to be pending upto the date on which 
the decree is actually drawn up, and limitation 
for preferring an appeal will commence to run 
only from that dale : 13 Cal 104 •’ 

Pal 267 and 1924 Nag 271, Foil. [P 978 0 U 

Mukand Lai Puri and Qahul Chand^" 
for Appellant. 

L. C. Mehra and Charan Singh — for 


spondent. 

fudgment.— This case has taken about 

0 hours of the Court’s time and I do 

1 blame the counsel who represented 
) parties before me. I dare say a 
.siderable time must have been taken 
in arguing the appeal before 

jellate Court also. This is entirely due 

the extremely unsatisfactory and com- 

Gated rules regarding the obtaining o 
.ies which prevail in bhi® 

, neighbouring Province of the United 
Gvicces the price of obtaining cop 
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fixed at a modest and uaiform rate and 
the poor illiterate villager bag do diffi- 
oulty Id obtaining copies by filing along 
with bis application the requisite number 
of stamp folios. Here elaborate calcula- 
tions have to be made from time to time 
and various amounts have to be deposited 
before tbe litigant gets copies. The 
essence of a good law is that it should be 
simple and easily comprehensible by the 
ordinary people for whose benefit it is 
framed. 

Tbe same observations apply to rules 
like these before us. With profound res- 
pect for the authorities who were respon- 
sible for framing these rules, it is sub- 
mitted that tbe time has come when some 
reasonably simple and easily ioteUigible 
rules for obtainiug copies should be framed 
for the benefit of the ignorant masses who 
constitute the vast and overwhelming 
majority of tbe litigating public. This 
however is by tbe way. The JudgmeDt 
lo the present case was delivered on 28th 
August 1934 by the Subordinate Judge 
dismissing the plaintiff's suit. Very 
promptly, on 29th August 1934, the plain- 
tiff applied for copies of judgment and 
decree. At the same time he deposited a 
eum of Es. 2 which, I understand, has to 
be paid over and above tbe ordinary copy- 
ing charges for the purposes of obtaining 
argent copies. On 29tb August tbe Copy- 
ing Department made a report that the 
files bad not been received and were 
therefore not available, and that tbe de- 
■oree-sheet had not been prepared. A 
similar report was made on 30th August 
1934, and again on 31st August 1934. The 
long vacation of tbe District Court com- 
menced on Ist September and terminated 
on 30th September 1934, and the Courts 
were closed during this period. On Ist 
'October 1931, when tbe Courts reopened 
the record of the oase was reoeived by 
the Copying Department. Tbe decree 
appears to have been drawn up on that 
date because we know that there was no 
decree-sheet in oxistenoe on Slat August 
1934, tbe date on which tbeCourts closed. 
On let October tbe plaintiff deposited the 
amount which was necessary for obtaining 
the copies. 

On 2nd Ootober 1934 these copies 
-were ready and delivered. The appeal 
'was filed on 9th Ootober 1934 before the 
District Judge. The District Judge has 
field that the appeal was timebarred and 
that no case bad been made oat under 
1986 1/123 & 124 


S. 5, Lim. Act, for extending the period 
of limitation. On this ground he dis- 
missed the appeal. The plaintiff has coma 
up to this Court in secood appeal and it 
was argued before me with considerable 
force that tbe appellant was entitled to a 
deduction of tbe time between 29th 
August 1934, when he made tbe applica. 
tion, and 1st October 1934, when the de- 
cree sheet was drafted, and he deposited 
tbe cost of obtaining copies. He relies 
upon S. 12, sub.s. (2), Lim. Act. Tbe 
relevant portion of this section is that, in 
compating tbe period of limitation, the 
time requisite for obtaining a copy of tbe 
decree appealed from shall be excluded. 
When a decree has not come into exist- 
ence, it is idle to argue that a party 
should suffer because of its non existence. 
This view is supported by a Full Bench 
decision, 13 Cal 104 (l). Tbe head-note 
brings out tbe point clearly. It says that 
where a suitor is unable to obtain a copy 
of a decree from which he desires to ap- 
peal, by reason of tbe decree being un- 
signed, be is entitled under S. 12, Lim. 
Act, to deduct tbe time between tbe 
delivery of tbe judgment and that of the 
signing of tbe decree in computing tbe 
time taken in presenting his appeal. A 
Full Bench decision of the Patna High 
Court in 35 I C 863 (2) lays down that in 
appeals tbe period of limitation should be 
calculated from tbe date on which the 
decree was actually signed. This case 
follows the Full Bench decision quoted 
above. 


I am fully aware of tbe provisions of 
law that tbe decree bears the same date 
as tbe judgment, but I am also aware of 
tbe fact that decrees in many cases are 
actually prepared and signed long after 
the date on which tbe judgments are pro- 
nounced and signed. Under these circum- 
stances I cannot understand on what 
principle a litigant should be penalized 
when be has done all that lay in his 
power in the way of making an applica- 
tion promptly and depositing the copying 
fee on tbe date on which the decree sheet 
bad been drawn up. I unhesitatingly 
follow the decision of a learned single 
Judge of the Court of the Judicial Oom- 
missioner at N^pur which is to be found 


AMUA aLnuuuu 

(1886) 18 Cal 104 (F B). 

3. Bam Asraj Singh v. Sheooandau Sim 
1916 Pat 267=35 1 0 663=1 Pat L J 
(PB). 
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in 78 I C 996 (3). The learned Judge 
observed that the right of appeal does not 
come into existence until a proper decree 
comes into existence, and until a decree 
has been drawn up there can be no ap. 
peal. It was also held that, where the 
law creates a limitation and a party is 
disabled to conform to that limitation 
without any default in him, and be has 
no remedy over it, the law will ordinarily 
excuse him. 

There can be no legal obligation on a 
litigant to apply for a copy of the decree 
which is non-existent : the existence of a 
decree is a necessary condition precedent to 
the accrual of even the right or obligation 
to apply for a copy. Where a decree is not 


derable weight, but I would prefer to 
base my judgment on the broad question 
of law that when the decree itself was 
not in existence the applicant could not 
be punished because he deposited the 
cost of the application on the date when 
the decree sheet was actually drawn up 
and the record was received in the Copy, 
ing Department. I would therefore allow 
the appeal, and setting aside the order of 
the Court below remand the case under 
0. 41, K. 23, Civil P. C. I further direct 
that the Coart below shall fix an early 
date and dispose of the appeal according 
to law. The court-fee paid by the appel. 
lant in this Court should be refunded. 
Costs to abide the result. 


drawn up within the period of limitation 
prescribed for preferring an appeal 
against the decree, the suit must be 
deemed to be pending upto the date on 
which the decree is actually drawn up, 
and limitation for preferring an appeal 
will commence to run only from that 
date. These judgments are based upon 
sound principles and completely cover 
the case put forward by the plaintiff-ap- 
pellant in this Court. I bold therefore 
that the appeal filed in the Court below 
was well within the period of limitatioo. 
A point was raised by the learned counsel 
for the appellant that, inasmuch as the 
plaintiff had deposited the sum of Bs. 2 
along with bis application for obtaining 
copies of judgment and decree be could 
at least have been supplied with a copy 
of the decree out of this sum of Rs. 2 
since, it was stated, that the copy of the 
decree would have cost only Be. 1*2.0. 
Reliance was placed on 30 C W N 926 (4). 
As the point of limitation can be decided 
on the first contention I do not consider 
it necessary to go into this matter. I am 
referred to certain rules in Cb. 14.B, 
para. (2), of the Buies and Orders of the 
High Court, Vol: 1. as showing that the 
application for obtaining copies was in- 
fructuous until the full amount of the cost 
was deposited. 

A iQarnod Jud86 of this Oourt sittiog 
singly has discussed this point in Civil 
Appeal No. 405 of 1935. decided on 14th 
May 1935 (5). Hie opin ion ^rries c^si* 

SrPandu v. Rajeshwar, 1924 Nag 271=78 I 0 
996=20 N L R 131. 

4. Adsrpriya Choudbarani v. Eampiotap Agar- 
walla. 192C Cal 1105=93 I 0 743—44 C L J 
44=30 0 VV N 926. 

6. Gbulam Hussain v. Mangat Bam, (1936) 37 
P L R 794. 


b.d./r.k. 


Appeal allowed. 
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Siraj Ud-Din — Plaintiff — Appellant. 

V. 

J/f. Rahiman and others — Defendante 
— Respondents. 

Second Appeal No. 1317 of 1935, de- 
cided on 17th March 1936, from order of 
Dist. Judge, Ambala, D/- 28tb May 1935. 

(a) Mabomedan Law— Succeiiion— Daugh- 
ter it co-tbarer with brotbert in property 
left by father— She it entitled tn potteiiioo 
unlett her claim it barred by tome law— 
Even after marriage the retaint her pottet- 
tion in tucb property till loti of ber title by 
ouster and advene pottettion — Her r***' 
dence in fatber't bouie it in ber own right 
at heir and not at a mere viiilor to family. 

Under the Mahomedan law, a daughter, 
though her share is half of her brothers, is just 
as much a co-sbarer in the property left by her 
father as her brothers. Her title is qnile as- 
solid and substantial in the heritage of her 
father as that of the sons, and she Is entitled ter 
possession unless ber claim is barred by some- 
rule of law which applies equally to the sons 
and other heirs themselves. If after her mar- 
riage she begins to live with ber husband theu 
being a co-sharer, the possession of her brothers 
would be deemed to be her possession uulese 
she loses her title by ouster and adverse pos8«8 
sion. If at any lime she is in possession of her 
father’s house and resides in J**®* 

session must primarily be 
own right as the heir of her father and not a» 

a mere visitor to the family home ‘5 

it on the sufferance of ber co- heirs. [P 980 C 2J. 

(b) Deed -Binding- Non-parties to trans 

action are not bound ‘>^1*''*" *V Brale^ 
relatives of transferor and 

ted against it and no estoppel or acquiescence 

"p.”,™, .Vh. ... not 

caDDot be boaod by them a ^hey 


may 
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trBO&actlOQs, and did not protest, they could 
not be debarred from claiming their share by 
any rule of estoppel or acquiescence especially 
where their possession had not been intcrferod 
with in consequence of these transactions. 

(P 9Sl C 1, 2] 

(c) Second Appeal — Findings of fact not 
based upon evidence are not binding in 
second appeal. 

In a second appeal findings of fact based 
upon legal evidence must be accepted. But 
where such findings are not based upon evi* 
dence, but are based upon conjectures, they are 
not binding, as conjecture can never take the 
place of judicial proof. [F 9Sl C *2] 

(d) Attestation-^Attasting witnet, signing 
documents — No proof of his knowledge of 
their contents nor is he consenting party to 
transactions embodied therein— Onus lies on 
persons who rely on documents to prove such 
knowledge and consent. 

The mere fact that a person signs the docu* 
meats as an attesting witness does not establish 
that he was aware of their contents. The 


burden of proving that be bad sneb know- 
ledge and was a coosentiog party to the trans- 
actions embodied in them lies upon the parties 
who rely upon these documents : 1922 P G 
20 and Corea Appuhamij, (1912) A C 230. Bel. 
on. (P 931 C 2] 

Ghulam Rasul Khan — for Appellant. 

Tek Chand — for Reepondents. 

Judgment. — This appeal arises out of 
a suit for possessiou by partition in res- 
pect of 3/lOth share of a bouse No. 1096 
and of 21/lOtb share of a vacant khola 
No. 2251. Both the Courts helot? have 
dismissed the plaintiff’s claim. The 
plaintiff has come up to this Court in 
second appeal. The following pedigree 
table would be helpful in undecstanding 
the position of the varions members of 
the family and aUo throws light upon 
the somewhat complicated dealings’ with 
the property in dispute by some of them : 


MOHD. BAKHSH 
i 


Mt. Rahiman 


I 

Ml. Kariman 
(died) 


I I I 

Ml. Janan Abdul Rahim Bakbsh 

predeceased M. Rahiman widow 
her father (dft. 1) Ml. Fazilat 

Mt. Latifan (dft. 2) 


Karim Bakbsh 
predeceased 
bis father 


I I I 

Siraj Ud-Din Ml. Janat Ml. Mariam 
(pltfT.) m. Qadat Bakbsh 
Judgment-debtor 


I 


Mobd. SbaS Ilahi Bakbsh Qadar Bakbsh 
(died) (alive) m. Mt. Janan 


I 


Mohd. Bafiq 
(died) 


I 


Mobd. Zafar Mohd. Sadiq Mt. Jafti 
(died) (dft. 3) (dft. 4). 


For the purpose of this case house 
No. 1096 (old No. 828} should be kept 
separate from the kbola bearing No. 2251. 
These two items of property are in dis- 
pute in the present suit and defendants 
outside the pedigree are the transferees 
from the members of the family. It may 
be stated at the outset that according to 
the concurrent findings of the Courts 
below the family is governed by Mabo- 
medan law. In fact the learned District 
Judge has definitely held that the Maho- 
medan law applied, though in two places 
in his judgment be has created oonfasion; 
in one place he has introduced the point 
of custom by clearly relying upon it 
and in another place he seems to have 
applied some rules of custom by implioa- 
tion. 

In the year 1918 one Karim Khan at. 
taohed tbe house No. 828 in execution of 
a decree against Qadir Bakbsh and Ilahi 
Bakbsh. Qadir Bakhsh and Ilahi Bakhah 
are the sons of Karim Bakhsh who died 


during tbe lifetime of bis father Moham- 
mad Bakbsh and therefore they could nob 
have inherited anything from Mohammad 
Bakhsh under the Mahomsdan law in tbe 
presence of their uncles and aunts. This 
being so. Karim Khan attached the pro- 
petty in which his judgment, debtors had 
no right. Mt. Fazilat, the widow of 
Rahim Bakhsh, seems to have put in some 
objections claiming l/3rd share which on 
the death of Mohammad Bakhsh would 
devolve upon her husband, with the re- 
suit that only Hrd share in the house 
was put up for sale and purchased by the 
decree-holder, Karim Khan. Karim Khan 
transferred bis rights to Batkat Ullah 
Barkat Dllah must have realized that 
Abdul was alive and was entitled to l/3ra 
?® accordingly obtained a transfer 
of l/3rd share from Abdul. On Oth^Matoh 
1921 Barkat Ullah sold the ^rd share to 
yadir Bakhsh with the result that ulti- 
mately the property returned to the 
family through Qadir Bakhsh, grandson of 
Mohammad Bakhsh, 
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On Isb April 1928 Mohammad Sadiq, 
defendant 3. brought a suit for possession 
of the whole house claiming to have re- 
ceived l/3rd share from Mt. Fazilat under 
a gift and ^rds as the son of Qadir 
Bakhsh, the transferee of 7'^rd share from 
Barkat Ullah. The gift in his favour by 
Mb. Fazilat was nob proved and his claim 
was decreed for joint possession for ^rd 
share only. On 16th February 1929, 
Mohammad Sadiq mortgaged for a sum of 
Rs. 50 one kothri and a portion of sehn in 
the house in dispute to Karim Shah. On 
tbe same date he executed a rent deed 
(Ex. P. 11) of the mortgaged property in 
kvour of the mortgagee, Karim Shah. 
Ex. P.ll has become important because 
it bears the signatures of Siraj Ud Din, 
plaintiff, as attesting witness. On 15th 
July 1929 Mohammad Sadiq mortgaged 
the whole of tbe house to Mohammad 
Ramzan, defendant 7, for a sum of Rupees 
250. The mortgage-deed is Ex. D-12 and 
bears the signatures of the plaintiff as a 
marginal witness. Mohammad Ramzan 
brought a suit on the basis of bis mort. 
gage and purchased the whole bouse at 
an auction sale. Coming to the kbola 
No. 2251, l/3rd share in it was gifted by 
Abdul to bis daughter Mt. Latifan, defen- 
dant 2. On 30th January 1928. Moham. 
mad Sadiq mortgaged the kbola in suit to 
one Shadi. 

The mortgage-deed is Ex. D-13 and 
also bears the signatures of tbe plaintiff 
as a marginal witness. On 17th Decem- 
ber 1931 Mohammad Sadiq sold 2/3rd 
share in the kbola to Abdul Wahid, de- 
fendant 5, for a sum of Bs. 400. The 
plaintiff has brought the present suit 
claiming the fractional shares mentioned 
in the relief as one of the heirs of Mb. 
Rahiman, one of the daughters of Moham- 
mad Bakhsh. Mb. Rahiman, it may be 
mentioned, has died on 3l8b January 1928. 
No less than eight issues were framed on 
the pleadings of the parties by the trial 
Court. With the exception of issue 7 all 
tbe other issues which really dealt with 
the merits of the case were decided in 
favour of the plaintiff by the trial Court. 
It was also found that Mb. Rahiman had 
lived in the bouse and also died there and 
the plaintiff himself had been living m it. 
It however dismissed tbe pUintiff s 
on the ending on issue 7 that the plaintiff 
was estopped by his conduct from 
taining the present suit. This 6ndmg 
was affirmed by the learned District 


Judge on appeal by the plaintiff. With, 
out in the least meaning any disrespect 
to the learned District Judge I cannot 
help observing that the learned Judge, 
who, by tbe way, is a Hindu gentleman 
of undoubted probity, has nob been able 
to disembarrass himself of considerations 
which apply normally to a joint Hindu 
family in which a daughter receives no 
share in the property left by her father 
in tbe presence of her brothers so that 
when once she is married she ceases to 
have any concern with the family pro- 
perty and visits the family house merely 
as an honoured guest. 


It is an unconscious mental obsession, 
otherwise a lawyer occupying tbe highly 
responsible position of a District Judge 
ought to know very clearly that under 
tbe Mabomedan law, by which tbe family 
is governed, a daughter, though her share 
is half of her brothers, is just as much a 
co-sharer in the property left by her 
father as her brothers. Her title is quite 
as solid and substantial in the heritage of 
her father as that of the sons and she is 
entitled to possession unless her claim is 
barred by some rule of law which applies 
equally to tbe sons and other heirs them- 
selves. If after her marriage she begins 
to live with her husband then being a co- 
sharer, the possession of her brothers 
would be deemed to be bet possession un- 
less she loses her title by ouster and ad- 
verse possession. If at any time she is 
in possession of her father’s bouse and 
resides in it then that possession must 
primarily be attributed to her own right 
as the heir of her father and not as a 
mere visitor to the family home who stays 
in it on the sufferance of her co-heirs. 
There are indications in the judgment 
which go to show that this legal aspect of 
the matter bad not been kept by the 
learned Judge in bis mind. For instance, 


I observed as follows : 

Mohammad Bakhsh died 40 or 50 years ago. 
it is held that Mt. Rahiman. [J® 

»intiC. lived in the house merely « » ^ 7 “ 
Abdul. Rahim Bakhsh and the sons oi Kar m 

.khsh after the death of Mohammad Bakhsh. 

en certainly pUintlfi has got no share now in 
e properties in suit, as she abandoned it 40 or 

years ago. . 

There is no evidence of abandonmen 

t the record which most be Pwred like 
.y other fact and I fail to see why t 

.ould be held that Mt. f 

.6 house as a relation of Abdul. Rahim 

akbshand the sons of Karim i^akns 
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after the death of her father* She had 
ju9t as zQuch right to live in the bouse as 
Abdul. Bahim Bakbsh and a better right 
than the sons of Karim Bakbsh ^bo bad 
predeceased hie father. She could retort 
by saying that they were living with her 
as her relations, a proposition which would 
be equally untenable. The learned Judge 
has again remarked in the course of bis 
judgment as follows : 

It appears that the time of the death of 
Mohammad Bakbsh his t(70 sons and the sons of 
his third son Karim Bakhsh considered them* 
selves to be entitled to succeed to his property 
according to custom to the exclusion of the 
sisters who bad presumably been married and 
were living with their husbands. 

The learned Judge forgot to note that 
the SODS of Earim Bakbsh, who prede- 
ceased his father, were not entitled to 
sncceed to Mobamcnad Bakbsh at all 
and the fact that they and the two 
BODS of Mohammad Bakbsh considered 
themselves entitled to succeed cannot 
possibly prejudice the claim of Mt. 
Rahiman, the mother of the plaintiff, as 
one of the heirs of Mohammad Bakbsh. 

The reference to custom, as already 
pointed out, is wholly inappropriate on 
the concurrent findings of the Courts 
below and there is no reason whatsoever 
to suppose that the daughters had been 
excluded from inheritance merely because 
they were married and had been living 
with their husbands. Again the learned 
Judge has observed that the plaintiff’s 
mother lived in another Mohalla and bad 
a house of her own, that she used to come 
to see her relations in the bouse in suiti 
but it could not be presumed that she 
used to come and live there as a co-sharer. 
I fail to understand why the position of 
a daughter, who was undoubtedly a co. 
sharer, should be taken to have been that 
of a mere guest who was visiting the 
family house in which she had a share. 
There are other passages in the judgment 
in which the learned Judge has fallen into 
a similar error, but it is not necessary to 
reproduce them for the purpose of fresh 
criticism. 

The plaintiff’s suit has been thrown out 
on the ground that the plaintiff’s mother 
could not challenge the various transfers 
which had been made by certain mem- 
bers of the family and of which she must 
have had knowledge. This is a strange 
line of argument: it comes to this, that 
persons who are not partiee to transao. 
tions can be bound by them simply 


because they are relations of the trans- 
ferors and the learned Judge considers 
that they may be taken to have bad know- 
ledge of those transactions and did not 
protest. I fully realize that in a second 
appeal, findings of fact baaed upon legal 
evidence must be accepted. But these 
are not findings based upon evidence; they 
are based upon conjectures, and it is a 
well-known proposition of law that aeon 
jecture can never take the place of judi- 
cial proof. If people choose to amuse 
themselves by transferring property 
beloogiog to others behind their backs and 
without their definite knowledge the real 
owners cannot be affected. In my opinion, 
the plaintiff’s mother could not be held 
to be debarred from claiming her share 
by any rule of estoppel or acquiesceoce as 
relied upon by the District Judge espe- 
cially in view of the fact that her posses- 
sion bad not been interfered with in conse- 
quence of these transactions. 8o far as 
the plaintiff himself is concerned apart 
from imputing knowledge of the various 
transfers to him on account of near rela. 
tioDShip with some of the transferors the 
learned Judge has further held that by 
aigning Exs. P-ll, P.12 and P-13 the 
plaintiff must be deemed to have been 
estopped from claiming bis title. His 
reasoning is that by bis conduot he must 
have led the outside world to believe that 
he bad no title. Now. the mere faot that 
the plaintiff signed these documents as 
an attesting witness does not establish 
that he was aware of their contents and 
was a ooDsenting party to the transactions 
embodied in them. The burden of prov- 
ing that be had such knowledge and was 
a ooDaentiog party to the transactions lay 
npoD the parties who rely upon these 
documents. The law is fully discussed by 
their Lordships of the Privy Council in 
49 Cal 334 (1). The following passages 
should always be kept in mind by the 
Courts when dealing with the question of 
the alleged estoppel resulting from the 
eigniog of documents by a person as a 
marginal witness: 

Attestation of a deed by itself estops a man 
from denying nothing whatever excepting that 
he has witnessed the execution of the deed. It 
conveys, neilhsr directly nor by implication, 
any knowledge of the contents of the document, 
and it ought not to be put forward alone for the 
p urpose of establishing th at a man consented to 

1. Panduraog Erishanajt v. Matkandeya Tuka- 

ram, 1994 P 0 90=66 I 0 954=49 I A 16= 

49 Cal 384 (P 0). ^ ^ lo- 
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the transaction which the document eSects. 
Estoppel does not arise frcm any such circum- 
stance. As already stated, attestation itself 
does not efiect it. nor does the belief of other 
parties as to the mcauins of attestation affect 
the wan who has placed his signature as a wit- 
ness, unless it can be established that he knew 
that that belief would arise, and signed with 
that intent. 

In my opinion the findings of the Court 
below on the question of estoppel are con- 
trary to the rule of law laid down by 
their Lordships of the Privy Council for 
the guidance of Courts in India. I bold 
that there was no estoppel either against 
Mt. Bahiman, the mother of the plaintiff, 
or the plaintiff himself and the case falls 
within the principle in (1912) A C 230 (2). 
I would, therefore, allow the appeal, set 
aside the decrees of the Courts below and 
decree the plaintiff's claim. In the trial 
Court the fractional shares claimed by 
the plaintiff in the bouse and the kbola 
were accepted as correct and it is not 
necessary to work them out over again or 
to remand the case to the Court below for 
the determination of those shares. The 
result, therefore, is that the plaintiff's 
suit shall be decreed to the extent of the 
shares claimed by him. The plaintiff 
shall get bis costs throughout. 

b.w./r.k. Appeal allomd. 

2. Corea y* Appuhamj, (1912) A G 230^105 
L T 836=81 L J P C 131. 
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Ahmad Sayyeed Khan — Defendant — 
Appellant. 

V. 

Narain Singh — Plaintiff and others — 
Defendants— Respondents. 

First Appeal No. 2157 of 1935, Decided 
on 17th June 1936, from the preliminary 
decree of Senior Sub.Judge, Delhi, D/- 
27th Februarv 1934. 

(a) Bengal Land Redemption and Fore- 
closure Regulation (17 of 1806), S<. 7 
and 8 — Proceedings under, carried out — 
Foreclosure automatic and title passed to 
mortgagee — Any suit brought thereafter is 
not foreclosure suit under Civil Procedure 
Code, but is one for possession as owner.— 

Obiter.— Once proceedings have been taken 
under the Bengal Regulation and they have 
boon duly carried out, foreclosure takes place 
automatically and title passes by virtue of the 
clause in the mortgage deed to the mortgagee- 
Any suit brought thereafter is not a suit for 
foreclosure under the Civil Procedure Code, but 
is a suit for possession as owner: 1921 Lah 9, 
Bel. on. [P 982 C 2; P 983 C 1) 


(b) Civil P. C. (1908), O. 34. R. 2 - Appli- 
cability — Some portion of property with 
mortgagor and another with mortgagee— 
Terms of Bengal Regulation do not apply and 
hence no foreclosure under it — General 
remedy under O, 34, R. 2, Civil P. C. 
applies. '* 

Where a portion of the properly is in posses- 
sion of the mortgagors, whereas another portion 
of the property is in possession of the mortgagee, 
it is impossible to apply the terms of the Regn- 
lalioD or to take action for foreclosure under it; 
the only remedy provided is the general remedy 
given by 0. 34. R. 2: 1920 Lah 345, Listing. 

tP 933 C 1) 

Mohsin Shah-^for Appellant. 

Kirpa A^arain and Bhagwat Daj/af— 
for Respondent (Narain Singh). 

Dalip Sin^h, J. — The only question 
arising for decision in this appeal is 
whether on the terms of the present 
mortgage, which contained a clanae for 
conditional sale and on which the mort- 
gagee brought a suit for foreclosure under 
0. 31, R. 2, Civil P. C., the suit did not 
lie becanse the only remedy is that 
provided under Bengal Regulation 17 of 
1606 and the remedy under the Civil 
Procedure Code is excluded. The learned 
counsel for the appellant has contended 
that in all the cases from 1909 to 1936, 
and in the previous cases as well, pro- 
ceedings under the Regulation were 
always taken, and after the Civil Prooe- 
dure Code came into operation on 1st 
January 1909 it was only after the termi- 
nation of proceedings under the Bengal 
Regulation that a suit for foreclosure 
under 0. 34, R. 2, Civil P. 0., was brought. 
The only ruling which supports this some- 
what remarkable contention is 1 Lab 292 
(1), where it is stated that a suit by way 
of foreclosure was brought after proceed- 
ings under the Regulation. ‘We sent for 
the original records. It appears that the 
suit actually brought was a suit for pos- 
session as owner on the allegation that by 
virtue of tbe proceedings under the Ben- 
gal Regulation foreclosure bad taken 
place and title had passed on the expiry 
of the year of grace prescribed by the 

Regulation. 

It is obvious on a consideration of the 
Regulation itself as well as from other 
considerations that once proceedings have 
been taken under the Bengal Regulation, 
and they have been duly carried out. 
foreclosure takes place automatically anC 
title passes by virtue of the clause in . 

1 Gordban Das v. Mt. Bokman, 1920 Lah 345 
=53 I C 11=1 Lah 293. 
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mortgage deed to the mortgagee. Any 
suit brought thereafter is not a suit 
for foreclosure under the Civil Procedure 
Code, but is a suit for possession as owner, 
and this was pointed out in 2 Lab 53 (2), 
at p. 55. Other rulings cited by the 
learned counsel for tbe appellant do not 
advance the proposition any further than 
this. 

On the other hand tbe learned counsel 
for tbe respondents has contended that 
whether tbe Civil Procedure Code and 
the procedure provided by tbe Bengal 
Regulation 17 of 1806 are or are not 
mutually exclusive, tbe terms of tbe pre- 
sent mortgage deed are such that tbs 
Regulation cannot apply. He contends that 
under Ss. 7 and 8 of tbe Regulation it is 
clear that tbe Regulation only applies in 
two oases: (i) where possession has passed 
to the mortgagee and foreclosure can duly 
take place in default of the payment of 
the sum lent, and (ii) where possession 
has not passed to the mortgagee and 
where foreclosure can duly take place in 
default of payment of the principal and 
interest. He contends that in the present 
case this is not so, and by virtue of the 
clause which provides that the mortgagee 
sball pay Rs. 400 per month by way of 
maintenance of tbe mortgagors and by 
virtue of the fact that a portion of the 
property is in possession of tbe mortgagors, 
whereas another portion of tbe property 
is in possession of the mortgagee, it is im. 
possible to apply tbe terms of tbe Begula. 
tion or to take action for foreclosure under 
it. He, therefore, contends that tbe only 
remedy provided is tbe general remedy 
given by O. 34, E. 2, Civil P. 0. I con- 
eider that there is force in this contention 
and the learned counsel for the appellant 
has not been able to show us that tbe 
mortgage in question would come within 
the terms of the Regnlation. In this view 
it becomes nnnecessary to decide whether 
if the mortgage had come within the 
terms of the Regulation the procedure 
under tbe Regulation would be obligatory 
and would bar tbe more general provisions 
of the Civil Procedure Code. In the 
circumstances I would dismiss the appeal 
with costs, 

Tek Chand, J. — I agree. 

B.W./r.k. Appeal di smissed, 

2. Earori Mal v. Bamjt Lai, 1921 Lah 9=69 
I C 612=2 Lab 63 (F B). 
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Municipal Co7nniiUee, Simla — Defen- 
dant — Appellant. 

V. 

Puran Mal & Sons — Plaintiffs — Ees- 
poudents. 

First Appeal No. 1755 of 1935, De- 
cided on 19th May 1936, from decree of 
Senior Sub-Judge, Simla, D/- 17th May 
1935, 

(a) Punjab Municipal Act (3 of 1911 at 
amended by Act 3 of 1933), S. 193 — Un- 
doubted right of owner of land to erect 
building thereon reitrieted by S. 193— S. 193 
doe* not create any vetted rigbtt by granting 
lanction to owner to erect buildingt, 

Every owner of land has tbe right to erect 
buildiage thereoa. Tbe Punjab Municipal Act 
merely restricts tbe undoubted right of tbe 
owner of erecting a building on bis own land by 
providing that tbe owner of tbe land can erect 
buildingt only with the sanction of Municipal 
Committee and subject to the conditions laid 
down in tbe resolution conveying tbe sanction. 
S. 193 of the Act by granting Banctios to tbe 
owner of the land to erect buSldinge thereon 
does not create any vested rights. 

[P 984 C 2; P 985 C U 

(b) Punjab Municipal Act (3 of. 1911 as 
amended by Act 3 of 1933), S. _ 193* A— Plan 
of building eanetioned — Municipal Commit- 
tee ie empowered to modify such plan at any 
time before completion of building but not 
after completion. 

Tbe plan of any building whether seuctioned 
before tbe date on which the Amending Act {3 
ot 1938) came into force or after that date ia 
liable to be modified by the Municipal Commit- 
tee under S. 193- A, at any time before the com- 
pletion of the building. After the completion of 
each building the Municipal Committee cannot 
in any way modify ot alter the sanctioned plan. 

CP 985 0 1] 

Mehr Chand Mahajan, Jindra Lai and 
Yeshpal Gandhi— fov Appellant. 

J. N. Aggarwal and Naival Kishore — 
for Respondents. 

Abdul Rashid, J. — The facts of the 
case, bearing on the question of law in- 
volved in this appeal, may be shortly 
stated. Puran Mal & Sou’s plaintiffs, 
owned shops Nos. 125 to 127 in the Lower 
Bazar, Simla. In the year 1921, the 
plaintiffs got a plan prepared for the,, re- 
building of these shops as the old build, 
log had become dilapidated and un- 
inhabitable. Aooording to the new plan, 
the plaintiffs meant to ereot a five sto- 
reyed building, two storeys being 'above 
the level of the Bazar on the south side. 
This plan was rejected by the Munieipal 
Committee. From 1921 to 1983i four 
other applications made by tbe plaintiffs 
for erecting a five-stoieyed building were 
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also rejected. On 14th March 1933, the 
plaintiffs submitted a sixth application 
for putting up a hve-storeyed building. 
On 30th March, the Secretary of the 
Municipal Committee informed the plain- 
tiffs that their application dated 14th 
March, to rebuild shops Nos. 125 to 127, 
Lower Bazar, had been sanctioned. It 
appears that this sanction was conveyed 
by the Secretary, Municipal Committee, 
to the plaintiffs in anticipation of a reso- 
lution of the Committee to that effect. 
This action taken by the Secretary, under 
the instructions of the Senior Vice-Presi- 
dent, was confirmed by the Committee by 
means of a resolution on 7th April 1933. 
Major Mukand, I.M.S., Health OflScer of 
Simla, was a tenant of the plaintiffs, and 
it was on bis recommendation that the 
plan submitted by the plaintiffs for the 
sixth time for the erection of a five sto- 
reyed building was ultimately sanctioned. 
On 16tb November, a number of shop- 
keepers of Simla submitted an applica- 
tion to the Secretary of the Municipal 
Committee raising objections to the sanc- 
tion granted to the plaintiffs whereby 
they were authorized to build an addi- 
tional storey on shops Nos. 125 to 127. 
This application pointed out that if the 
plaintiffs were permitted to build an ad- 
ditional storey, the applicants would be 
deprived of most of the light, air and 
sunshine that they were enjoying and 
that the locality would become highly in- 
sanitary. At the time of the making of 
this application the plaintiffs had not yet 
demolished tbeir old building, and conse- 
Quently no building operations bad been 
started with respect to the new building. 

On 8th December, the Simla Municipal 
Committee passed a resolution to the ef- 
fect that, in pursuance of the provisions 
of S. 193-A, Punjab Municipal Act, 1911, 
the topmost storey of shops Nos. 125 to 
127, Lower Bazar, sanctioned by the 
Municipal Committe on 7th April 1933, 
be disallowed, and that the sanctioned 
plan be modified accordingly. On 11th 
December, a copy of this resolution was 
sent to the plaintiffs by the Secretary. 
It may be mentioned that the Punjab 
Municipal Act, 1911, was amended by 
Act 3 of 1933, and the amended Act bad 
come into force on 17th July 1933. 
S. 193- A referred to in this resolution was 
introduced into the Punjab Municipal Act 
by the Amending Act of 1933. The 
plaintiffs preferred an appeal to the Com- 


missioner, Ambala Division, against the 
resolution of the Municipal Committee 
dated 8th December 1933, whereby the 
building of the topmost storey had been 
disallowed. This appeal was rejected on 
17th March 1934. On 29th May 1934, the 
plaintiffs instituted the present suit for a 
declaration that the action of the Munici- 
pal Committee in modifying the plan by 
its resolution dated 8th December 1933» 
was illegal and ultra vires and not bind, 
ing on the plaintiffs, and for an injunction 
restraining the Municipal Committee from 
preventing the plaintiffs from building 
the topmost storey, and in the alternative 
the plaintiffs claimed Bs. 10.000 by way 
of compensation for the loss that they 
would suffer on account of the disallow, 
ance of tbe building of the topmost storey. 
Tbe trial Court gave tbe plaintiffs a de- 
claration to tbe effect that the action of 
tbo Municipal Committee in modifying 
tbe sanotion already given by its resolu- 
tion dated 8th December 1933, was ille- 
gal and ultra vires. Tbe suit, regarding 
compensation and injunction, was dis- 
missed. Against this decision tbe Muni- 
cipal Committee of Simla has preferred 
an appeal to this Court. Tbe sole question 
for consideration in this appeal is whe- 
ther S. 193. A empowers tbe Municipal 
Committee to modify tbe plans which bad 
been sanctioned before 17tb July 1933, 
tbe date on which the Amending Act (Aob 
3 of 1933) came into force. S. 193-A 
which was inserted by the Amending Act 
runs as follows: 


If at any tima before the completion of a 
building of which tbe erection bae been eano- 
tinned under 8. 193, tbe Committee finds that 
any modification of the sanctioned plan ie ne- 
cessary, the Committee may subject to compen- 
sation for any loss to which the owner may be 
put direct that tbe building be modified accord- 


Dgly. 

The trial Court has held that as this 
leotion did not exist in the Punjab Muni- 
jipal Act as it stood before I7tb July 
1933, this section does not apply to plaM 
ibat were sanctioned before l7tb July 
L933. The basis of tbe decision of the 
irial Court is that legislation which af- 
ects vested tights must be held to be 
jrospeotive and not retrospective m its 
iperation, and that S. 

.herefore affect vested 

•ome into being before 

,ur opinion, the decision of ‘be trial Court 

8 unsustainable. Every owner of land 

lae the right to erect buildings thereon.) 
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The Punjab Municipal Act merely res- 
triots the undoubted right of the owner 
of erecting a building on bis own land by 
proyiding that the owner of the land can 
erect buildings only with the sanction of 
;tbe Municipal Committee and subject to 
the conditions laid down in the resolution 
ccnyeying the sanction S. 193 of the Act 
by granting sanction to the owner of the 
land to erect bnildings thereon does not 
create any vested rights. S. 191, Punjab 
Municipal Act lays down that every sane, 
tion for the erection or re-erection of any 
building given by the Municipal Commit- 
tee shall remain in force for one year from 
the date of such sanction. The sanction 
lapses one year after the grant thereof. It 
cannot be said that a vested right bad 
been created by the grant of sanction and 
that that vested right disappeared by 
lapse of time. 

In our opinion, the opening words of 
S. 193.A make it perfectly clear that the 
Municipal Committee has the power to 
modify any plan that has been sanctioned 
up to the time of the completion of the 
building of which the erection has been 
sanctioned under S. 193. As the Act stood 
before the amendment, S. 193 dealt with 
the sanctioning of plane. After the 
amendments made in 1938, S. 193 conti- 
nues to deal with sanctions regarding the 
erection of buildings. A reference in 
S. 193.A to S. 193 does not therefore 
show that S. 19S.A is restricted in itsap- 
plioability to plans sanotioced under 
S. 193 as amended in 1933. In this view 
of the matter no question arises as to the 
retrospective or prospective operation of 
S. 193. A. In our opinion therefore the 
plan of any building whether sanctioned 
before 17th July 1933, or after that date 
is liable to be modiSed by the Municipal 
Committee under S. 193-A, at any time 
before the completion of the building. 
After the completion of such building the 
Mnnioipal Committee cannot in any way 
modify or alter the sanctioned plan. 

Beferenoe was made by tbs learned 
counsel for the respondents to Maxwell 
on the Interpretation of Statutes, and 
(1905) A 0 369 (l) and 1934 Lah 1013(3). 
The two rulings relied upon by the 
learned cou nsel merely lay down that the 

1. Oolonial Sugar Refining Oo. ▼. Irwin, (1905) 

A 0 369=74 L J P 0 77=92 L T 788=91 

TLB 613. 

2. Ata*ux*Bab]Dan v. Inoomo'tax Oommls* 

aloner, Lahore, 198i Lah 1018. 


right of appeal is a vested right and can. 
not be taken away by legislation which 
comes into operation after the right has 
accrued unless there is a definite provi- 
sion in the new legislation to that effect. 
These rulings and the observations in 
Maxwell relied upon by the learned coun. 
sel for the respondents have no applica- 
bility to the facts of the present case. For 
the reasons given above, we hold that the 
resolution of the Municipal Committee 
dated 8tb December 1933, modifying the 
previously sanctioned plan was not illegal 
or ultra vires. We therefore accept this 
appeal, set aside the judgment and the 
decree of the Court below, and dismiss 
the plaintiffs’ suit. The plaintiffs-respon- 
dents will pay the costs incurred by the 
defendant-appellant in the trial Court. 
Parties will bear their own costs in this 
Court. 

B.W./R.K. Appeal accepted. 
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Jai Lal, J. 

Ujjal Singh.Sunder Singh — Plaintiff 
— Petitioner. 

* V. 

Ahnad Yar Khan — Defendant — Op- 
posite Party. 

Civil Revn. No. 64 of 1936, Decided on 
I8tb April 1936, from order of Senior 
Sub. Judge, Sbabpur, D/- 29th November 
1935. 

Stamp Act (1899), S. 33 — Mere filing of 
document without attempt to tender it in 
evidence or prove it does not attract provi* 
•ion* of S. 33. 

Mere production of a copy of a document or 
its transliteration without ao attempt to prove 
.It or without an attempt to tender it formally 
in evidence does not amount to the production 
of document before person coucerned nor does 
the document under such circumstances come 
before the person concerned in the perform* 
ancBs of his funotion so as to attract the pro* 
visions of S. SS. [P 9S6 C 1, 2] 

Jai Gopal Sethi — for Petitioner. 

Ordat, — The petitioner instituted a 
suit for recovery of money from the res- 
pondent who is neither present nor re. 
presented before me. The suit was based 
on a writing which was signed by the 
defendant. The writing in question is 
that Bs. 7,687-12.6 is due to the plaintiff 
from the respondeat on account of pre. 
vious accounts. This document is signed 
by the defendant. When the plaintiff 
presented the plaint he also filed, along 
with the transliteration of the writing 
mentioned above, the transliteration of 
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two other writings which are of a pravi. 
ous date and relate to different amounts 
but are substantially in the same terms. 
It appears that the Stamp Examiner 
inspected the record and formed an opi- 
nion that the three writings in question 
amounted to three bonds and as each of 
them bore a stamp of one anna, they 
were insufficiently stamped and could be 
admitted only on payment of penalty and 
the requisite deficiency in stamp duty. 
This matter having been brought to the 
notice of the trial Judge be directed the 
plaintiff to produce the original book in 
which the writings were contained, tore 
off the relevant pages of the book and 
impounded the documents directing the 
plaintiff to pay penalty and the balance 
of the stamp duty, bolding that each 
document was a bond. 

With regard to the writing for Rupees 
7,687-12.6, the petitioner's counsel states 
that be has already presented this docu- 
ment in Court; be does rely upon it and 
has paid the penalty but has moved the 
Financial Commissioner to remit the 
penalty. With regard to the other two 
documents, he says that be has never 
tendered them in evidence and be does 
not intend to tender them. Their trans- 
literations were merely filed with tbe 
plaint to be used in case of necessity and 
this necessity has not and would not arise. 
He therefore says that tbe learned 
Senior Subordinate Judge was not com- 
petent to impound tbe document and to 
direct tbe payment of duty and penalty 
under S. 33, Stamp Act. That section 
provides that every person having by law 
or consent of parties authority to receive - 
evidence and person in charge of a public 
office except an Officer of Police before 
whom any instrument chargeable, in bis 
opinion, with duty is produced or comes 
in tbe performance of bis functions, shall, 
if it appears to him that such instrument 
is not duly stamped, impound the same. 

The question is whether under the cir- 
cumstances mentioned above tbe two 
documents, other than tbe document for 
Es. 7,687-12-6 were produced or came 
before the Senior Subordinate Judge in 
tbe performance of bis functions. In my 
opinion, they did not. Tbe mere produc- 
tion of a copy of tbe document without an 
attempt to prove it or without an at- 
tempt to tender it formally in evidence 
does not amount to tbe production of the 
document before tbe person concerned. 


Nor does the document under such cir- 
cumstances come before the person con* 
cerned in the performance of his functions. 
I also consider that all the three docu.^ 
ments mentioned do not fall within the 
definition of bond.” They are merely 
acknowledgments of liability for the pur. 
posee of the Stamp Act. They do not 
contain any express promise to pay. they 
are not attested by witnesses, but they 
merely record the fact that the amounts 
mentioned in them were due from tbe 
plaintiff to the defendant on account of 
previous accounts; they are nothing more 
than acknowledgments and are liable to 
duty as such. The duty on an aoknow. 
legdment is one anna and consequently if 
tbe documents in question bear a stamp 
of one anna each, they must be held to 
be duly stamped. Tbe question relating 
to the documents mentioned first above is 
not before me. It is before tbe learned 
Financial Commissioner. I therefore 
pass no orders about it. With regard to 
the other two documents, I accept tbe 
petition and set aside the order of the 
Senior Subordinate Judge bolding that 
they are bonds and direct that tbe 
penalty and tbe deficiency in stamp duty, 
if recovered from the petitioner, be re- 
funded to him. There will be no order as 
to tbe costs of this petition. 

V.B./a.K. Petition accepted. 
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Addison and Abdul Rashid, JJ. 

Rama Shah — Plaintiff — Appellant. 

V. 

Kuldip Singh and others — Defendants 
—Respondents. 

First Appsal No. 1228 of 1935, Decided 
)a 3rd February 1936 from decree of 
Senior Sub.Judge, Jhelum, D/- 25th 
ilaroh 1935. 

(a) Cu*tom (Punjab) — Agriculturul — Mfcin 
ource of livelihood agriculture— Some mem* 
>er< (upplementing income by Government 
erviee — Family retain* itatui of agricul* 
uri>t and i* bound by cu*tomary lew. 

Where agricuUucal income is tbe main source 
f livelihood of the members of the family if » 
ow members of the family supplement their 
Qcome by salaries derived from Government 
erviee it does not show that the family has 
iven up agricultural pursuits aud that such a 
amily cannot bs held to be bound 

(b) Custom 

nd Brahmin, of Gujral Dutrict - Succe» 
ion and inheritance governed by cu»tom and 
lot by Hindu Uw. 
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Khatris and BtabioaQS o{ ditTcreut villages io 
the Gujrat District follow customarj law in 
mailers of inberilance and succession and tbef 
are not goveined by tbe provisions of Hindu 
law; 1931 Lal\ 491 and 1939 Lah 261, Brf. 

[P 9S9 C 21 

J. N. Aggarwal and Mehr Cliand Sud 
— for Appellant. 

Achhru Bam and Dwarka Nath Aggar. 
ival — for Beepondenta. 

Abdul Rashid, J. — The following 
pedigree.table will be helpful in under, 
standing the facta of thia case: — 

N.^ND LAL 

I 

Sardar Gurmukh Singh 
Sardar Attar Singh 


Hit. Parbati— Sardar Hari Singh Sardar Gian 
(widow) (died soniess) Singh 


I III 

Hit. Bidh Hit. Sidh Sardar Sardar 

Kaur, Kauf, Tara Hatikishen 

{daughter) (daughter) Singh Singh 

I 


Euldip Batnpuran Amrik Harbans Balwant 

Singh, Singh. Singh, Siagb, Singh, 

<delt.) (deft) (deft.) (deft.) (deft.) 

On 28tb ilune 1931, Sardar Tara Singh, 
father of the defendants, esecutod a pro. 
Dote for Rs. 13,(X)0 in favour of ^e plain- 
tiCf. The present suit was instituted by 
(he plaintiff on 27tb June 1934, for re- 
covery of Rs. 17.680 on account of prinoi- 
pal and interest on tbe basis of the pro- 
note. Tbe allegations of the plaintiff 
were that Tara Singh borrowed the sum 
of Rs. 13,000 from him for tbe benefit of 
the joint Hindu family consisting of him. 
self and his five sons, that the pro.note 
was duly presented to tbe defendants 
for payment but that they refused to 
pay the sum due thereunder. Sardar 
Tara Singh died two years before the 
institution of tbe suit and tbe plaintiff 
alleged that the defendants were liable 
for the debt personally as well as to the 
extent of their co-parcenary interest in 
tbe joint family property as the family 
was governed by the Mitaksbsra Law. 
The defendants denied their liability for 
the debt alleged to be due to the plaintiff 
and pleaded, inter alia, that the debt was 
Dot incurred for the benefit of the family, 
that they did not constitute a joint Hindu 
family with their father but that in 
matters of succession and .alienation they 
were governed by custom. They further 


pleaded that they were not the legal 
representatives of their father, that they 
were not personally liable for tbe debt in 
dispute, and that even if the pro-note be 
established to have been executed by 
their father they were not liable there- 
under, as tbe debt was not contracted 
for any valid necessity and tbe ancestral 
property in their bands was not liable 
for tbe payment of such a debt. 

The trial Court held that tbe pro note, 
dated 28tb June 1931, was executed by 
Tara Singh, tbe father of tbe defendants, 
and that he received Rs. 13,000 in cash 
and agreed to pay interest on this sum at 
the rate of Re, 1 per cent per mensem. 
It was further held that tbe family of tbe 
defendants was not governed by Hindu 
law, and that in matters of succession 
and alienation they followed custom. On 
these findings the plaintiff was granted 
a decree for Rs. 17,680 with costs against 
tbe defendants coupled with a direction 
that tbe latter shall not be liable per- 
sonally for the same nor to tbe extent of 
any interest in co-parcenary property as 
provided by the Hindu law, bub on the 
other band their liability shall extend only 
to the extent of tbe assets of the estate of 
their deceased father in their hands. 
Against this decision the plaintiff has 
preferred an appeal to this Court. The 
only point agitated in appeal on behalf of 
tbe plaintiff was that tbe lower Court bad 
erred in bolding that tbe family of the 
defendants was governed by custom. It 
was contended that the defendants were 
high caste khatris, descended from Sardar 
Gnrmukh Singh who had acquired land 
in various villages in the Gujrat District 
by purchase, that this family had no in. 
herent connection with agriculturists, that 
the defendants were not members of a 
compact* village community and the mere 
fact that they possessed extensive lands 
in a number of villages was quite insuffi. 
oient to establish that the family of the 
defendants followed enstomary law gov- 
erning agricultural communities. 

The history of the family of tbe defen- 
dants is given in Massy’s "Chiefs and 
Families of Note in (he Punjab” (Vol. 2) 
at p. 146. It appears that Gurmukh 
Singh, who was then a boy of eight years, 
was presented in 1780 by his uncle Basta 
lUm, who was a petty officer in the set- 
vice of Mahan Singh Sukaiohakia, to tbe 
Chief. Mahan Singh was pleased with 
the boy and kept him with him. Ranjib 
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Singh was born in the same year, and 
when he was two years old Gurmukh 
Singh was appointed to be his play. fellow 
and companion. During Ranjit Singh’s 
reign Gurmukh Singh was appointed a 
military commander and distinguished 
himself in a number of campaigns. He 
was granted jagira worth about Rs. 50,000 
and it appears that with this money two 
villages, which ultimately came to be 
known as Qilla Attar Singh and Rakh 
Gurmukh Singh, were acquired. Sardar 
Bari Singh died without male issue. His 
estate is in possession of his widow, Mt. 
Parbati, and his two daughters have not 
inherited any portion of his estate, Gian 
Singh is alive. During bis lifetime be got 
all bis lands mutated in favour of his two 
sons, Tara Singh and Ilarkisben Singh, in 
equal shares. Harkisben Singh is alive. 
Tara Singh died two years before the in. 
stitution of the suit. The male members 
of the family at this time, therefore, are 
Gian Singh, Harkisben Singh and the five 
defendants. As mentioned above, the 
members of this family are the exclusive 
owners of two villages, namely, Qilla 
Attar Singh and Rakh Gurmukh Singh. 
Iq Pindi Lala village the family owns 40 
or 50 squares; in Cbak Basawa about 15 
squares and three squares in village Dinga. 
All these villages are situate in the Gujrat 
District. The family also owns some 
urban property at Gujrat, Jbelum and 
Lahore. The land revenue of variousvil- 
lagcs is assigned to Sardar Gian Singh 
who has a jagir of about Rs. 10,000. 

It is amply established that the family 
has been in possession of extensive landed 
property in the five villages alluded to 
above since long before the settlement of 
1857, Tbe settlement record of 1857 
shows that in Qilla Attar Singh 130 acres 
5 kanals and 16 marlas of land were under 
tbe personal cultivation of Sardar Attar 
Singh out of an area of 660 acres 2 kanals 
and 6 marlas. Tbe settlement record of 
1868 shows that in Qilla Attar Singh 4301 
kanals and 10 marlas were under the 
personal cultivation of Sardar Attar Singh, 
and tbe area under the personal cultiva- 
tion of Sardar Hari Singh and Gian Singh, 
sons of Sardar Attar Singh in 1891-92 
was 3198 kanals 14 marlas. The settle, 
ment of 1914.15 shows 1196 kanals and 
19 marlas under the personal cultivation 
of the proprietors in this village. Simi- 
larly in Rakh Gurmukh Singh, Pindi Lala, 
Chak Basawa and Dinga axtensivo areas 


have been under the personal cultivation 
of the members of this family from tbe 
year 1857 to the year 1914-15. It is 
clearly established, therefore, that ever 
since tbe advent of the British Rule the 
family of the defendants has been living 
either in Qilla Attar Singh or Rakh Sardar 
Gurmukh Singh and that in the different 
villages in which they bold extensive 
lands large areas have been under tbe 
personal cultivation of tbe proprietors. It 
may be that tbe members of tbe family 
have not been tilling tbe land with their 
own hands, but the members must be 
held to follow agricultural pursuits even 
if they get their lands cultivated by their 
servants so long as tbe land is khudkasbt 
(under personal cultivation). 

Tbe evidence on tbe record amply 
establishes that agricultural income is tbe 
principal source of the livelihood of tbe 
members of this family. Master Narain 
Das (D. W. l) stated that be bad known 
the family of Sardar Gian Singh for about 
40 years and that tbe members of this 
family lived on agriculture. Gbulam 
Mohammed (D. W. 2) stated that tbe 
principal source of income of the defen- 
dants was agriculture, that they bad tbeir 
own bullocks and ploughs and that they 
derived much income from their lands. 
Mirza (D. W. 3) stated that the defendants 
mainly lived on agriculture, that the 
members of tbe family of Sardar Giap 
Singb did not carry on any trade or busi- 
ness To tbe same effect is tbe testimony 
of several other witnesses. It is true that 
Sardar Hari Singh was a Naib Tebaildar 
for a short period, that Sardar Sampurao 
Singh was a Sub.Inspeotor of Police, and 
Sardar Balwant Singb is now a Captain 
in the army. Service is, however, not tbe 
main occupation of the members of the 
family. If a few members of tbe family 
supplement their income by salaries de- 
rived from Government service it does 
not show that tbe family has given op 
agricultural pursuits and that such a 
family cannot be held to be bound y 


omary law. 

11a Attar Singh and Rakh Sardar 

nukh Singh were acquired by mem- 
of this family considerably before 

year 1857, and lands in Pmdi Lala, 
j Basawa and Dinga were also par* 
ed by the members of the faml y 
re 1857. The members of the family 
, continued to reside m Qilla Atta 
h and Rakh Sardar Gurmukh Singb 
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«ver since the advent of the British Rale. 
The members of this family have lived 
amongst zamindars and agriculturists for 
about 80 years. They have also furnished 
Lambardars and Zaildars, and Euldip 
Singh, defendant 1, is even now a Latn- 
bardar and Zaildar. 

Another very important piece of evi- 
dence showing that the family follows 
custom is furnished by the Riwaj-i-am 
compiled at the settlement of the year 
1868. It appears from the Urdu copy of 
the Riwaj-i.am compiled in 1868 that 
Sardar Attar Singh, the father of the 
defendants, and other members of this 
family, were consulted at the time of the 
compilation of the Riwaj-i-am. The Hindu 
tribes consulted at the time of the com- 
pilation of this Riwaj-i-am were separated 
into four classes. One of these classes 
consisted of Brahmans and Khatris. 
Throughout the Riwaj-i.am the customs 
of Khatris aud Brahmans of Gujrat Dis- 
trict are recorded in a separate column. 
In several respects customs of Brahmans 
and Khatris differ from the customs of 
the other Hindu tribes. These differences 
are carefully recorded in the requisite 
column in the Riwaj-i-am. The fact that 
Khatris of Gujrat District were consulted 
at the time of the compilation of the 
Riwaj-i-am of 1868 is a very strong indi- 
cation of the fact that Khatris of Gujrat 
District follow customary law. So far as 
succession and alienation are concerned, 
the Khatris and Brahmans gave the same 
replies as the other Hindu tribes of the 
district. The Riwaj-i.am of Gujrat Die- 
triot compiled in 1892 also shows that 
Khatris and Brahmans were consulted at 
the time of the compilation of this Riwaj. 
i-am. 

At p 2 of the customary law of Guj- 
rat District relating to the settlement 
of 1892, it is definitely stated that Hindu 
Khatris and Brahmans were included 
amongst the tribes whose replies were 
recorded at the time of the settlement. 
The Manual of customary law compiled 
in 1922 does not give a list of the tribes 
consulted at the time of the preparation 
of the Manual but the answers to different 
questions show that in some instances the 
replies of the Khatris were recorded. The 
fact that the Khatris of Gujrat District 
were consulted at the time of the prepa- 
ration of the different Riwaj-i-ams Is 
good prima facie evidence of their being 
governed by oustomary law. 
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It was held in 5 P R 1915 (l) that 
Sobti Khatris of village .'Mamgarh, Gujrat 
District, followed agricultural custom in 
matters of inheritance to ancestral pro- 
perty. In 1927 Lab 345 (2), it was held 
that the onus of proving that a party is 
governed by custom and not by personal 
law, in case of high caste Hindus, such 
as Khatris, lay on the person aileg. 
ing it, but that it bad been established 
that Wadhwan Khatris of Mauza Ara in 
the Gujrat District were governed by 
custom in matters of alienation of pro- 
pertv. In 116 P R 1893 (3) and 1929 Lah 
261 (4), Brahmans in the Gujrat District 
were held to be governed by customary 
law. In the Biwaj.i.am of 1868 the 
replies of Khatris and Brahmans of the 
Gujrat District were identical. The above- 
mentioned four rulings, therefore, consti- 
tute judicial instances of the fact that 
Khatris and Brahmans of different vil- 
lages in the Gujrat District follow custo. 
mary law in matters of inheritance and 
succession and that they ara not governed 
by the provisions of Hindu law. 

The learned counsel for the parties 
quoted a large number of rulings in sup- 
port of their respective contentions as to 
whether the Khatris of Gujrat should be 
held to be governed by custom or Hindu 
law. It is uuneoessary to refer to these 
rulings as the matters which may be 
taken into consideration in deciding the 
question whether a particular community 
is governed by personal law or custom are 
exhaustively summarized in 1931 Lab 
491 (5). The evidence in the present case, 
in our opinion, conclusively shows that 
Hindu law has never been followed by 
the members of this family in social 
matters or in matters relating to suoces- 
sioD or alienation. The different members 
of the family have been living separately. 
The family has therefore never been a 
joint Hindu family, nor has the property 
ever descended by means of survivorship. 
On the other band the members of the 
family have been living on agriculture for 
over 80 years ; there hav e been extensive 

1. Isbar Devi v. Blndtaban, 1914 Lah 312 s 36 

I 0 686=6 P R 1916=137 P L R 1918. 

2. Bamrakhi v. Mula Singh, 1937 Lah 846=101 
I 0 194. 

9. Prab Dial v. Devi Dial, (1693) 116 P R 
1893. 

4. Kla^a Devi v. Badri Nath, 1939 Lah 961 = 
114 I 0 49=11 L L J 136. 

6. Bbagwani v. Sitaram, 1931 liah 491 = 194 
I 0 309=39 P L R 284. 



990 Lahore 


Diwan Chand V. Sant Eam (Addison. J.) 


1936 


areas under their personal cultivation ; 
they were consulted at the time of the 
compilation of the Biwaj i-am of 1868 ; 
and they have always followed agricultu- 
ral pursuits and never indulged in trade 
or business. We therefore affirm the 
decision of the trial Court that the family 
of the defendants is governed by custom. 
It may be mentioned that, though we 
have held the family of the defendants to 
be governed by customary law, it would 
be for the executing Court to determine 
as to what property can he attached in 
the execution of the plaintiff's decree and 
the manner of dealing with such property. 
For the reasons given above, we affirm 
the decision of the trial Court and dismiss 
this appeal with costs. 

B.D./r.K. Appeal dismissed. 

A. 1. R. 1936 Lahore 990 
Addison and Abdul Rashid, JJ. 

Diican Chand — Plaintiff — Appellant. 

V. 

Sant Rain and others — Defendants — 
Respondents. 

Second Appeal No. 1627 of 1935, De- 
cided on 25th February 1936, from decree 
of Dist. Judge, Sialkot, D/- 10th July 
1935. 

(a) Interpretation of Statutet— Fircal ilatuta. 

Courts should put a liberal ioterprelatioD 
opoD a fiscal statute, such as would lessen the 
burdens ol litigation and not add to them. 

[P990C21 

(b] Court-fees — Suit for declaration and 
injunction— Jurisdiction value and value for 
purposes of court-fee are same. 

In a suit for declaration and injuocticn court- 
fee should be paid on the suit as valued for 
purposes of jurisdiction, as the value of the suit 
for purposes of court-fee and for purposes of 
jurisdiction should be the same ; C. A. No. 603 
of Approved. [P990C2] 

R. C. Manchanda — for Appellant. 

Mehr Chand Sud—iot Respondents. 

Order of Reference. 

The question raised in this appeal is 
not free from difficulty. Mr. Manchanda, 
counsel for the appellant, relies upon a 
Full Bench decision reported in 111 P R 
1913 (l) in support of his contention. 
The Court below has relied upon a judg- 
ment of Addison, J., as a Taxing Judge, 
dated 24th March 1931, in Civil Appeal 
No. 603 of 1931 (2). The District Judge 
has observed that : 

1 Barru v. Lacfahman, 1914 Lab 214=22 I C 
603=111 P R 1913 (F B). 

2. Kathu V. Pohlu, Civil Appeal No. 603 of 
1931, Decided on 24th Match 1931. 


The clear exposition of law by Addison, J., lo 
this judgmoDt, leaves no room for doubt that 
the plaintid in this ease was bound to make up 
the court-fee on the jurisdictional value, that is 
to say on Rs 1.650. All the reasons for such 
a finding and for disregarding 111 P E 1913 (l> 
ate contained in the order of the learned Judge. 

The point is not an easy one to decide 
in view of the state of authorities. My 
own view is that, generally speaking, 
Courts should put a liberal interpretation 
upon a 6scal statute such as would lessen 
the burdens of litigation and not to add 
to them. The question is of general im- 
portance as cases of valuation for the 
purposes of court.fee and jurisdiction are 
coming up before the Courts every day. 

It would, I think, be desirable if the 
matter were to be laid before a larger 
Bench and decided once and for all so 
that tbe litigants and the Courts below 
may know exactly how the law stands. 

I would therefore order that the papere 
should be laid before tbe Hon'ble Chief 
Justice 60 that His Lordship may be - 
pleased to refer the matter to a larger 
Bench. 

Opinion of Diyision Bench 


Addison, J. — The plaintiff instituted a 
suit against tbe defendants, combining ia 
tho suit six different causes of action. It 
will be sufficient to sat forth tbe first and 
second of these as they fairly represent 
the rest. Tbe first relief claimed was for 
declaration of title with respect to a wall 
and for an injunction for its demolition, 
while the second was for a declaration of 
title with respect to three parnalas and 
four water spouts and for an injunotiott 
for their removal. The first relief was 
valued at Rs. 5 for purposes of court.fee 
and at Rs. 110 for purposes of jurisdic- 
tion, while tbe secood was valued at 
Rs. 35 for purposes of court-fee and at 
Rs. 770 for purposes of jurisdiction. The 
trial Judge ordered that court.fee should 
be paid on tbe snib as valued for purposes 
of jurisdiction on the ground that the 
value of tbe suit for purposes of court-fee 
and for purposes of jurisdiction should be 
the same. The plaintiff did not comply 
with this order and the plaint was re- 
jected. tbe appeal being dismissed by th» 
District Judge of Sialkot. Against t^s 
decision this second appeal baa been pm- 

ferred to this Court. 

Tbe subject came before the 
Judge in Civil Appeal No. 603 of 
and his decision has been followec 
lower Courts. We have hoard 
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and are of opioioD that the decision of 
the Taxing Judge referred to is correct, 
and we so hold. Counsel for the appel- 
lant, howerer, asked to be allowed to 
amend his plaint, giving as bis reason 
that bis client was misled and was willing 
to pay such court fees as were necessary. 
It was agreed before us that value for 
purposes of coart-fee and jurisdiction 
with respect to the first relief shonld be 
Bs. 110, that the value for both purposes 
with respect to the second relief should 
be Ks. llO, that the value for both pur. 
poses with respect to the third relief 
should be Bs. 110, that the value with 
respect to the fourth relief for both pur- 
poses should be Bs. 110 and that the 
value for both purposes with respect to 
the sixth relief should be Bs. 110, while 
the value with respect to the fifth relief 
should be the market value of the land. 
It was stated that with respect to the 
fifth relief the necessary court-fee bad 
already been paid. We accordingly accept 
this appeal and allow the plaint to be 
amended as set out above. This amend- 
meat should be made and the necessary 
court-fee paid in the trial Court on or 
before 24th April 1936. If this is done, 
the trial Court will proceed with the trial 
of the suit and the defendants will be 
allowed Bs. 32 as costs in all the Courts 
up to date. If this amendment is not 
made and the court, fees not paid on or 
before the fixed date, the appeal must 
stand dismissed with costs throughout. 

v.B.b./r.K. Appeal accepted. 

A. I. R. 1936 Lahore 991 
Bhide and Currie, JJ. 

Ujagar Singh and ofAers— Plaintiffs — 
Appellants. 

V. 

Mt. Diyal Kaur and others — Defen- 
dant end onofAer— Plaintiff — Kespon. 
dents. 

Second Appeal No. 2169 of 1934, De- 
cided on lltb November 1935, from 
decree of Addl. Diet. Judge, Amritsar, 
D/. Slst August 1934. 

(a) Cuatom (Punjab) — Succeation — Kalar 
Jata— Daughtera aucceed in preference to 
collaterala. 

In the Ealer subdivision of the Jats tribe 
a daughter succeeds to the father in ptefereoce 
to oollaterah. (p 991 0 2] 

(b) Cutlom (Punjab) — Riwaj*i-aia — No 
direct queitioQ on point cuitom-^Tbete 
ibould be no preturaption 


Castom cannot be deduced by more inference, 
and in Ibe absence of any direct questions in a 
riwaj i'am on a point of custom it would not be 
safe to make any presumption. [P 992 G 2] 

Mehr Chand — for Appellants. 

Mehr Chand Mahajan — for Bespon- 
dents. 

Bhide, J. — This second appeal arises 
out of a suit by collaterals of the 7tb 
degree to challenge an alienation made by 
a widow named Mt. Dial Kaur in favour 
of her daughter. The defence was that 
the property was non-ancestral and Mt 
Kartar Kaur was entitled to succeed to it 
according to custom. The trial Coart 
found the issue as to custom in favour of 
the daughter and dismissed the suit, and 
the decision was affirmed by the learned 
District Judge on appeal. From this 
decision the collaterals have preferred a 
second appeal on a certificate granted by 
the learned District Judge on the point 
of custom. 

It is common ground that the entry in 
the riwaj-i-am on the point of custom 
involved in the case was in favour of the 
plaintiffs and the initial borden of proof 
was rightly laid on the defendants. The 
trial Court, after a consideration of the 
instances produced in evidence and the 
authorities cited before it, came to the 
conclusion that the initial presumption 
raised by the riwaj-i-am bad been rebut- 
ted. The learned District Judge however 
proceeded on a different line. He held 
that DO representatives of the Kaler sub- 
division of the Jat tribe, to which the 
partiee to the present case belong, bad 
been consulted at the time of the pre- 
paration of the riwaj-i-am of 1914 on 
which the plaintiffs bad relied and that 
the entry could not therefore be taken to 
represent the custom of that particular 
subdivision of the tribe. He further found 
that there were no instances on record 
relating to this particular subdivision, 
and consegnently, as there was no evi- 
donee relating to any special onstom gov- 
erning the parties, be applied the gene- 
ral’ custom as laid down in para. 23 of 
Battigan's Digest according to which a 
daughter would appear to be entitled to 
succeed to the property of her father as 
against collaterals of the 7th degree, whe- 
ther the property is ancestral or other- 
wise, and affirmed the decision of the trial 
Court. 

The learned counsel for the appellants 
has coutended that the learned District 
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Ju(3go, in adopting the above reasoning, 
bad virtually shifted the onus of proof to 
the plaintiffs, and as they bad no opportu- 
nity to produce evidence on that basis 
the case should be remanded for re trial. 
It was also pointed out that the learned 
District Judge had given no finding on 
the question whether the property was 
ancestral or self-acquired. After consi- 
dering the facts on the record, I do not 
think that there is any force in this con- 
tentioD. It is true that the learned Dis- 
trict Judge has ignored the Eiwaj-i am 
inasmuch as it was, in bis opinion, not 
applicable to Kaler Jats. but the initial 
onus having been placed on the defen- 
dants, it was open to them to show that 
the Riwaj-i-am did not in fact apply to 
Kaler Jats and thus re shift the onus to 
the plaintiffs. The plaintiffs, moreover, 
raised no objection in this respect in the 
District Judge’s Court, and although a 
copy of the judgment in Civil Appeal No. 
1959 of 1919 (l)of this Court in support 
of the view taken by the learned District 
Judge was produced before him, they did 
not ask for any further opportunity to 
produce evidence. The point has not 
even been taken up in the grounds of 
appeal in this Court. Both the parties 
appear to have produced such evidence as 
they had on the point of custom and there 
seems to be no justification for ordering 
a fresh trial on the issue of custom at this 
stage. As regards the question whether 
the property was self-acquired or ances- 
tral, the learned District Judge has pointed 
out that the entry in the Riwaj-i-am 
makes no distinction in this respect bet- 
ween acquired and ancestral properties 
and consequently a finding on this ques- 
tion was not material, so far as the entry 
in the Riwaj-i-am was. concerned. On 
the other hand, according to general 
custom, as stated in para. 23 of Rattigan’s 
Digest of Customary Law on which the 
learned District Judge has based his de- 
cision, it would appear that the plaintiffs 
as collaterals of the 7tb degree cannot 
succeed to the property in dispute in the 
presence of a daughter, whether the pro- 
perty is ancestral or self-acquired. 

The decision of the learned District 
Judge is fully supported by the judgment 
in Civil Appeal No. 1959 of 1919 [now 
reported as 1935 Lah 408 (1)J which he 


1 Tbakar Singh V. Mt. Dhfto Kaur, 193^ Lah 
i08=157 I C 114=37 P L R 225. 


has followed. The author of the Cos. 
tomary Law of the Amritsar District pre- 
pared in 1914 has stated in his preface 
the various sub-divisions of the Jat tribe, 
whose representatives were consulted in 
the course of the preparation of the 
Riwaj-i.am, and amongst them Kaler Jats 
are not included. The learned counsel 
for the appellants conceded that the cus- 
toms of all the sub-divisions of the Jat 
tribe are not necessarily the same, and as 
no representatives of the Kaler sub-divi- 
sion were consulted it cannot be assumed 
that the answers to question 60 and 
question 61 would necessarily apply to 
this sub-division or raise any presumption 
in plaintiff's favour. The case might 
have been different if the preface bad not 
mentioned the subdivisions whose repre- 
sentatives were consulted, for in that case 
it could have been argued that the 
presumption applied generally to the 
whole of the Jat tribe and onus would 
then have been on the person belonging 


o any particular sub-division of the tribe 
?ho alleged that a different custom gov- 
rned that sub-division. But as the vari- 
lUS sub-divisions, whose representatives 
vere consulted, are specifically mentioned 
n the preface, the fact cannot be ignored. 

The learned counsel for the appellants 
.ttempted to rely on the riwaj-i-am of 
865. though it was apparently not relied 
in in the Courts below. But a careful 
lerusal of the questions and answers in 
hat riwaj-i-am shows that no direct ques- 
ion ae regards the succession ^ of 
laughters was put to the representatives 
if the tribes. The learned counsel for 
he appellants wanted to infer from some 
>f the answers that succession of 
laughters was not recognized in any cir- 
lumstances by the Kaler Jats. But ous- 
om cannot be deduced by mere inference 

tnd in the absence of any direct questions 
)n the point, it seems to me that it ^0“ J 
lot be safe to make any presumption m 
avour of the plaintiffs even on the basis 
)f the riwaj-i-am of 1865. The -g 
ihen is that neither the 
aor that of 1914 helps the ‘““.j 

Buch as neither states the custom appli- 

:sblo to tbe Kolor Sub.Divmoo. of 

Jat tribe on the point now at issue. Th^ 
plaintiffs produced no 
svidence was worthless , on 

counsel made no P^/?he plain- 

it. The learned counsel J jogs 

relied in the end on three ruling 
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of this Coart; reported io 8 Leh 281 
(2), 1925 Lah 556 (3) and 1933 Lah 
€98 (4). These cases do not relate to 
Kaler Jats and were moreover decided 
merely on the basis of presumption of the 
riwaj-i-am. Bat this presumption, as al- 
ready pointed out above, cannot help the 
plaintiffs, who are Kaler Jats. 

The result is that the plaintiffs have 
failed to produce any evidence to estab- 
lish the custom relied upon by them. The 
respondents have produced aoertain num- 
ber of instances and also relied on some 
reported cases, but these also do not re- 
late to Kaler Jats. There is therefore no 
direct evidence to establish the custom of 
Kaler Jats on the point at issue. Accord- 
ing to S. 5, Punjab Laws Act, the Court 
has to ascertain the ‘custom governing 
the parties" and in the absence of such 
custom personal law will apply. The 
learned District Judge following the case 
reported in 1935 Lah 406 (1), has applied 
the rule of “general custom" as stated .in 
para. 23 of Battigan's Digest. With all 
deference to the learned Judges, who de- 
oided that case, I must say that I do not 
see why this was done. Para. 23 merely 
states a custom which has been found to 
.govern in any tribes in this Province. It 
cannot raise any presumption in this case 
of a particular tribe in the absence of in- 
stances. It seems to me that when no 
rule of custom governing the parties to 
this case was held to be proved, the per. 
sonal law of the parties, viz., Hindu taw, 
should have been applied: of. 110 P B 
1906 (6) and S. 5, Punjab Laws Act. It is 
oot disputed that according to Hindu law, 
plaintiffs cannot succeed. 

It is however eignihcant that both par- 
ties have produced instances and relied 
on reported oases relating to other sub. 
divisions of Jats. If it were assumed from 
this fact that their customs are really not 
different from those of the majority of the 
sub-divisions of the Jat tribe, whose 
answers are embodied in the riwaj.i.am of 
1914, even then it seems to me that the 
evidence on the record is sufficient to 
rebut the presumption raised by the 
entry in theriwsj-i.am. As sta ted already, 

3. Labh Singh v. Mango, 1937 Lah 211=100 
I G 931=8 Lah 331. 

S. Nadhan Singh v. Mt. Bajo, 1936 Lah 666= 
86 I 0 783. 

A. Santa Singh v, Mt. Santi, 1933 Lah 893= 
114 1 0 188. 

«. Dayaram v. Sahel Singh, (1906) 110 P R 
1906=31 P L R 1907 (P B). 

1986 L/126 A 126 


the plaintiffs have no evidence of any 
value to support the entry in the riwaj i-am 
and the three rulings relied upon by them 
were decided merely on the basis of the 
presumption raised by the riwaj-i-am, 
there being no other evidence to rebut 
the same. The respondents have been, 
on the other hand, able to produce inst- 
ances, in which daughters have succeeded 
in spite of the opposition of collaterals. 
The learned Judge of the trial Court has 
discussed these instances Era. D/A toD/F. 
It appears that in Ex. D/B, there were 
no collaterals in existence while Ex. D/C 
was a case of a gift by a male proprietor 
and is thus not in point. But leaving 
out these two, the others are clearly in 
favour of the respondents. The learned 
counsel for the respondents has further 
cited the following cases relating to Jats 
of the Amritsar district in which daught- 
ers were allowed to succeed in preference 
to collaterals, viz : 3 Lah 257 (6) and 
9 Lah 352 (7). 1935 Lah 403 (l) 1935 
Lah 419 (8) and Civil Appeal No. 1179 of 
1933 (9) recently decided on 11th June 
1935. The last two oases were decided 
after a detailed discussion of a number of 
instances prodnoed by the parties. It 
seems remarkable that the collaterals 
have not been able to produce a single 
instance to support their case. In the 
reported oases also the collaterals seem 
to have been able to produce little or no 
evidence to support the entry in the 
riwaj-i-am. These facts ssem to justify 
the remarks of the author of the riwaj. i. 
am of 1914 appended to the answers 
to questions 60 and 61 to the effect that 
the answers do not represent the real 
custom prevailing in the Amritsar dis- 
trict correctly. 

In the present instance, the learned 
District Judge has given no finding on 
the question whether the land in suit is 
ancestral, but the trial Court has dis- 
cussed the relevant evidence and found 
in their favour aud the reasons given by 
him in support of the finding appear to 
be sound. But apart from this the plain, 
tiffs are remote collaterals of the seventh 
degree and even it the land were anoes- 
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tral, it would have been for them to 
prove that collaterals of the seventh 
degree are entitled to succeed in prefer- 
ence to a daughter, but they have failed 
to adduce any such evidence except the 
entry in the riwaj-i-am. For reasons given 
above, I would bold that even if the 
jriwaj.i.am were held to create some pre- 
'sumption in favour of the plaintiffs in 
jthis case, that presumption is sufficiently 
jrebutted by the evidence relied on by the 
'defendants. I would accordingly affirm 
the decree of the learned District Judge 
and dismiss the appeal with costs. 

Currie, J. — I agree. 

B.D./b.K. Appeal dismissed. 

A. I. R. 1936 Lahore 994 
Jai Lal, J. 

Ude Singh and another — Plaintiffs — 
Appellants. 

v. 

Chittar and others — Defendants — Res- 
pondents. 

Second Appeal No. 45 of 1936, Decided 
on 13th March 1936, from decree of Diet. 
Judge, Ambala, D/- 19tb August 1935- 

Adverse possession — Three branches be- 
coming entitled each to certain share in pro- 
perty — Branch previously in possession of 
entire property does not hold in representa- 
tive capacity subsequently — Its possession 
becomes adverse to other branches — Right 
barred by adverse possession — Subsequent 
entry in record of rights about rights of 
branches does not affect. 

Each of three branches became entitled to 
certain share in property Before accrual of 
this right, one of the btancbos was in posses- 
sion of entire property and 6ubse(]uent to the 
accrual also it continued to be so in posses- 
sion : CP 995 C 1, 2] 

B(ld : that its possession subsequently was 
not in a representative capacity on behalf of 
the other branches but adverse to them and 
that the principle that possession of one co- 
sharer in possession on behalf of the others had 
no application ; 

Held also: that a mutation entry in revenue 
records that each branch is entitled to certain 
share after the rights of the two branches have 
been extinguished by adverse possession did 
not affect the question. [P 995 0 2] 

Shamair Chand and Sri Bam Gupta — 
for Appellants. 

Nukand Lal P«ri— for Respondents. 

Judgment. — Ram Satan, Rai Chand, 
Bisbfn Chand and Kisben Chand were 
four brothers. It appears that in 1852 
Bisben Chand was separate from the 
other brothers ond the remaining three 
held their lands jointly, Bisben Chand 


being recorded as in possession of a one- 
fourth share in the ancestral property- 
About 1882 Rai Chand's branch was re. 
presented by a widow of Rai Chand’s son, 
Mt. Barwalo, but she was not shown in- 
actual possession of her share. It was- 
shown in possession of Kishen Chand's- 
descendants. Some time between 1882 
and 1884 there was partition between the 
remaining three branches, i. e.. Ram 
Saran's branch, Rai Chand's branch and 
Kisben Chand's branch, and Mt. Bar- 
walo’s share was entered in possession of 
Kisben Chand’s branch. 

Id fact the land was shown to be in- 
joint possession of Mt. Barwalo and Kisben- 
Chand’s branch, though as a fact Mt. 
Barwalo was not in actual possession. 
She, it appears, was living in another 
village. Subsequently there was a parti- 
tion between two branches of Kishen 
Chand's descendants, and Mt. Barwalo's 
share in the ancestral land was shown 
half and half in possession of each branch. 
Mt. Barwalo died in 1906 and her share 
was entered in the names of the descen- 


dants of Ram Saran, Bisben Chand and 
Kisben Chand in equal shares, but actual 
possession remained with Kisben Chand's 
descendants. The descendants of Ram 
Saran and Bisben Chand admittedly 
never got possession of their share in Mt. 
Barwalo's estate. It remained throngb- 
out in possession of the heirs of Eisbea 
Chand. In 1919 a report was made that 
the entries in the revenue records were 
nob in accordance with actual facts, that 
the share of Mt. Barwalo was in posses- 
sion of Kisben Chand's heirs who had 
been paying the land revenue in respect 
thereof, and it was suggested that correc- 
tion be made with regard to the person- 
who had been making payment of land 
revenue. A correction was accordingly 
made and it was noted that the revenue 
was paid by the descendants of Kishen 
Chand alone. There was no alteration in 
the records so far as the ownership of 
Mb. Barwalo’s share in the ancestral 


itate is concerned. 

Subsequently there was an application 
I ad e for partition of the share of Mt. 
arwalo and this led to three suits being 
led. One suit was filed in the Court o 
16 Assistant Collector, first grade, who 
id proceeded to decide the ffaestion of 
tie himself as a result of the partition 

roceedings. The other two 

led in the Court of the Subordmato 
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Jadge. The plaintiffs in these three suits 
were the descendants of Kishen Ghand. 
They sought declarations that the des- 
cendants of Ram Saran'and BisbenCband 
had lost their share in the estate of Mt. 
Barwalo or that they did not have any 
share in the estate of Mt. Barwalo. The 
Assistant Collector, first grade, decreed 
the salt. The Subordinate Judge dis- 
missed the two suits which were filed in 
his Court. Appeals were presented by 
the unsuccessful parties to the Dis- 
trict Judge of Ambala, who has held that 
the descendants of Eisben Cband were 
not solely entitled to the estate of Mt. 
Barwalo, that they bad not established 
title by adverse possession thereto, and 
therefore that the entries in the revenue 
records represented the true state of 
affairs so far as the title of Mt. Barwalo’s 
share in the estate is concerned. He has 
consequently dismissed the appeal of the 
heirs of Kishen Chand and has accepted 
the appeal by the descendants of Ram 
Saran and Bishen Chand as against the 
decree of the Assistant Collector, first 
grade. Three second appeals have been 
filed in this Court by the descendants of 
Kishen Chand and I have beard counsel 
on both sides. In my opinion all these 
appeals must succeed. The short question 
for decision in this case is whether the 
descendants of Kishen Chand have been 
bolding the land in dispute adversely to 
the descendants of Ram Saran and Bishen 
Chand for more than twelve years. 

Assuming that the possession of the 
descendants of Kishen Chand during the 
lifetime of Mt. Barwalo was with her 
permission — a matter on which there is 
considerable doubt and which I refrain 
from deciding— it is obvious that when Mt. 
Barwalo died in 1906 the descendants of 
Ram Saran, Bishen Chand and Kishen 
Chand respectively became entitled in 
equal shares to the -property left by her. 
The descendants of Kishen Ohand were 
already in possession of the entire pro. 
petty. It cannot therefore be asserted 
that from the date of the death of Mt. 
Barwalo they held the property as co- 
sbarers on behalf ' of Ram Saran and 
Bishen Ghand. It is not even alleged, 
mnoh less proved, that Ram Saran and 
Bishen Cband ever permitted them to 
keep in their possession their leapeotive 
shares. The position in 1906 was this, 
that though the property was in aotnal 
possession of Kishen Oband’s descendants 


the descendants of Ram Saran and Bishen 
Cband also were entitled to shares in it, 
but it cannot be said that Kishen Chand's 
heirs held the property as co-sbarers on 
behalf of the descendants of Ram Saran 
and Bishen Cband. The rule, therefore, 
that possession of one co-sharer must be 
deemed to be permissive and on behalf of 
the other co-sharers, has no application to 
the facts of this case. The case appears 
to be analogous to possession by one heir 
of a deceased Muhammadan, who has 
died leaving a number of heirs; in such a 
case the possession of the heir, who is in 
possession of the property of the deceased, 
cannot be held to be in a representative 
capacity but must be deemed to be in his 
own right and the other heirs must come 
to Court within the prescribed time in 
order to succeed in getting possession 
of tbeir shares. They cannot succeed 
merely by alleging that one heir, who is 
in possession of the estate, was in such 
possession in a representative capacity; 
they most prove the representative nature 
of possession. 

In my opinion, therefore, in the present 
case the possession of the heirs of Kishen 
Chand became adverse to the descendants 
of Ram Saran and BisbenCband from the 
year 1906 when Mt. Barwalo died. The 
fact that in the revenue records the 
mutation was effected in the names of the 
descendants of the three brothers in 
equal shares does not affect the question, 
because in this case the undoubted title 
of the respondents was extinguished by 
adverse possession for more than 12 years 
by the descendants of Kishen Chand. It 
has not been shown that when tbe mu- 
tation entries were made in favour of the 
respondents in 1906 the descendants of 
Eisben Chand consented to them, 
I, therefore, accept these appeals, set 
aside the decrees of the District Judge 
and restore tbe decree of the Assistant 
Collector, first grade, and decree tbe two 
suits instituted in the Court of the Sub. 
ordinate Judge. The result will be that it 
must be held that the property left by 
Mt. Barwalo has become the property of 
tbe descendants of Kishen Chand by 
adverse possession. The appellants will 
have tbeir costs against the respondents 
tbrougbout. 

P.R./R.K. Appeal allowed. 
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Coldstream and Bhide, JJ. 

Chhaju ilal and others — Defendants — 


Appellants. 

V, 

Alullan Suigh and others — Plaintiffs — 
Bespondents. 

First Appeal No. 1902 of 1933. Decided 
on 8th June 193G, from decree of Sub. 
Judge, let Class, Gurgaon, D/- 30th Oc. 
tober 1933. 

(a) Hindu Law Joint family ** Manager 
mortgaging co parcenary property for neces* 
sity— A$ manager he is competent to do so 
and mere fact that be did not describe him* 
self as guardian of minor co*parceners will 
not render mortgage void. 

The manager of the Hindu family Is the 
manager of the ^ho)e family property whether 
bis 00 ’ parceners are minors or majors. Ho is 
competent to alienate the joint property fot 
necessary purposes and the mere fact that he 
did not describe himself as guardian of the 
minors will not render the mortgage a void tran* 


1936 

saction Even if there is a change of statu, 
the mortgage will be binding on the minors as 
long as it was for considetation and legal neces- 
sity- tP997Cl,2] 

(b) Limitation Act (1908), Art. 144— Alie- 
nation by manager— Suit by minor co-par- 
ceners on attaining majority for posieisioa 
of property is governed by Art. 144 and not 
by Art. 44 or Art. 91. 

The members of a co-parcenary have indiTl* 
dual rights, separately enforceable, apd in a 
suit for possession by the minor co-parceners on 
attaining majority, the relief for cancellation of 
the deed of alienation by the manager, so far 
it aSects their rights is a relief ancillary to 
their claim for possession and the suit is gov- 
erned by Art. 144, and not by Art. 44 or Art. 91, 
Lim. Act. [P 998 0 1] 

J. N. Aggarwal, M. C. Mahajan, J. L. 
Kapur and Krishna Sicarup — for Ap. 
pellants. 

Naual Kishore and Bhaguat Dayal — 
for Bespondents. 

Coldstream, J. — The following pedigree 
table will help to explain the dispute in 
this case. 


JAISHI RAM 


I 

Man Singh 
(died childless) 


i 

Tansukh Bai 


Hari Shankar 

I 


I 

Dalip Singh 


I 

Eisben Gopal 

(plff.) 


SuUau 

Multan 

Madan 

Bans 

Singh 

Siogb 

Gopal 

Gopal 

(died 

issue* 

(pifi.) 

(plff.) 

(plff.) 

less). 





Cbhauga Siogb 

I 


Ram Gopal 
(plff.) 


(deft.) 


labu Lai 
(deft.) 


Panna Lai 
(deft.) 


Man Singh and his brother Tansukh 
Bai were a joint Hindu family doing 
business at Faridabad in Gurgaon dis. 
triot, Tansukh Bai died before April 
1913. On Isb April 1913 Man Singh 
made a will, which was registered on the 
same day, containing instructions for the 
management of the family property of 
which Dalip Singh and Hari Shankar 
were according to the will to be the 
owners in equal shares. Man Singh died 
on Isb June 1914. Meanwhile Dalip Singh 
had died and the property passed to 
Hari Shankar and Dalip Singh, his sons. 
Hari Shankar was insane and the family 
affairs were managed by Cbhanga Singh 
and later when Sultan Singh, the eldest 
of Hari Singh’s sons, came of age about 
the year 1918, by Ohbanga Singh and 
Sultan Singh together. On 9th March 


1920, by which time Fanna Lai and Babu 
Lai had attained majority, a deed was 
executed by Cbhanga Singh, Panna Lai, 
Babu Lai and Sultan Singh morlgagiog 
bhe rights of all the members of the 
family in 257 bigbas and some biswas of 
land in Mauza Basowa and four shops in 
Faridabad in favour of Obhajju^ Mai and 
bis nephew Shankar Lsl of Faridabad for 
Rs. 12,000 of which sum Bs. 9.000 was 
made a charge on the land and Bs. 3,0UU 
DD the shops. In the deed Ohhanga Smgb 
described himself as attorney for Panna 
Lai (who however also signed the doou- 
ment) and Sultan Singh as acting on 
behalf of his five minor brothers as well 

19 for himself. ,, . iqqa 

Sultan Singh died in 
[n April 1925 a suit was filed in the ^0" 

Df the Senior Subordinate Judge. Gurgaon 
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by Hari Shankar, and hie sons, Multan 
Singh representing his insane father as 
next friend, against Cbhanga Singh and 
Baba Lai for rendition of acconnts of the 
family property. This suit was settled 
by an agreement signed on 22nd Sep- 
tember 1925 by which the estate was 
partitioned, the cuiturable land including 
the mortgaged property now in suit being 
divided equally between Hari Shankar 
and bis sons on tbo one side and the eons 
of Dalip Singh on the other. Hari 
Shankar died in 1926. In 1930 Chhajju 
Mal transferred his mortgagee rights to 
Shankar Lai. 

On 10th January 1931 Multan Singh, 
Madan Gopal and their minor brothers, 
represented by Multan Singh, instituted 
a suit in tbe same Court against the 
mortgagees Chhajju Lai and Shankar 
Lai for possession of half of tbe mort- 
gaged property, alleging that they were 
not bound by the mortgage, because 
Cbhanga Mal and Sultan Singh bad no 
authority to alienate it as it then be. 
longed to Hari Shankar and because tbe 
mortgage was not for consideration and 
necessity. The plaint also asked for mesne 
profits. The suit was resisted on tbe 
pleas inter alia that the mortgaged pro. 
perty belonged to tbe joint family of which 
Dalip Singh's and Hari Shanker's sons 
were tbe only members, Hari Shankar 
haying been rendered incapable of in. 
heriting a share by his lunacy, that 
Cbhanga Singh a karta of the joint family 
had fall power to alienate for family por- 
poses and that the mortgage was for con. 
sideratioD and necessity. It was also 
pleaded that tbe suit was barred by limi. 
tation. The question of limitation was 
decided by Lala Munsbi Bam, Subordi- 
nate Judge, First Class, in favour of the 
plaintiffs as a preliminary issue. His sue. 
cessor, who concluded the trial, held it 
proved that the mortgaged property had 
first belonged to Man Singh alone and not 
to the family and that half of it passed to 
Hari Shankar by virtue of Man Singh's 
will and was bis property when it was 
mortgaged, that Obhanga Singh and Sultan 
Singh had no right to alienate Hari 
Shankar's share and that the mortgage 
was therefore a void transaction. He held 
it not proved that the mortgage was for 
necessity or for the benefit of the minor 
sons of Hari Shankar. Oonotuding on 
these findings that tbe defendants had 
been in wrongful possession of the snit 


property since the time of the mortgage 
be gave tbe plaintiffs a decree for posses, 
sion and for Bs. 7,860. the estimated net 
income for the whole period between tbe 
date of the mortgage and the date of tbe 
decree. 

The defendants have appealed. It is 
contended on their behalf that the evi- 
dence proves that tbe mortgaged property 
was joint family property, that Cbhanga 
Mal was competent to alienate it for a 
proper purpose being tbe manager of the 
family, that tbe evidence proves that the 
mortgage was for legal necessity, that tbe 
suit as a whole was wrongly held to be 
within time and that in any case the 
claim was barred in respect of mesne pro- 
fits for a longer period than three years. 
That tbe family was joint until after tbe 
death of Man Singh was admitted by 
Multan Singh at the trial. We have been 
taken through the whole evidence by 
counsel who have criticised it at length 
and discussed the points of law to be 
decided. It is not disputed before us that 
the mortgaged land was acquired by Man 
Singh and there is no clear evidence 
showing that it was acquired as joint 
family property, and as there is no good 
evidence that there was a nucleus of joint 
family property with which the mortgaged 
property conld have been acquired there 
is no basis for a presumption that the 
property was joint of the family. The 
lower Court has held that the mortgaged 
property was the separate estate of Hari 
Shankar mainly on the evidence of the 
will the making of which was not con. 
eistent with it being joint family pro- 
perty, and on the entries in the revenue 
records, which show that on the death 
of Man Singh tbe whole of bis landed 
estate was recorded by mutation as 
belonging to Hari Shankar and tbe sons 
of Dalip Singh. (His Lordship then 
considered the evidence and proceeded.) 
After carefully considering all this 
evidence my conclusion is that tbe suit 
property was part of the coparcenary pro- 
perty when it was mortgaged, that 
Cbhanga Singh was in law and fact the 
manager, and that he procured the signa- 
tures of all the adult members of the 
family on the deed as a precautionary 
measnre. As manager he was competent 
to alienate joint property for necessary 
purposes and the mete fact that be did 
not desoribe himself as gnardian of the 
minors will not render the mortgage a' 
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void transaction. Assuming however that 
the sons of Dalip Singh became separate 
in status from Hari Shanker after Man 
Singh’s death the property that devolved 
open Hari Shankar presumably remained 
joint of his family. Hari Shankar, the 
legal manager, was incapableof acting and 
Sultan Singh became the lawful manager 
and was competent to deal with the pro- 
perty of himself and his minor brothers. 
I think that it may properly be held that 
even if there was such change of status, 
the mortgage was binding on the minors 
until it was shown to have been eHected 
without consideration and legal necessity. 
I come now to the question of necessity. 
(His Lordship discussed the evidence 
regarding this and held that there was 
necessity. The judgment then proceeded.) 
The suit in my opinion was instituted 
within limitation being one governed by 
Art. 144, Limitation Act. It is contended 
for the appellants that the article appli- 
cable is either Art. 44 or Art. 91. The 
alienation has, however, been found to 
have been made not by a guardian but by 
the manager of a joint Hindu family. 
There can be no guardian in respect of an 
infant's interest in the property of a joint 
Hindu family. It has frequently been 
pointed out that Art. 91 binds only the 
parties to the instrument or persons 
claiming under or through such parties 
and has no applicability to suits like this 
one. The members of a co parcenary have 
individual rights, separately enforceable, 
and in a suit of this kind the cancellation 
of the deed of alienation, sofar as it affects 
their rights, is a relief ancillary to their 
claim for possession. A large number of 
rulings have been cited before us by both 
sides in argument upon the point of limi- 
tation. I do not think it necessary to 
refer to others than 14 Mad 26 (D; 32 
I C 242 (2) and 84 P L B 1916 (3), where 
it was held that the article applicable in 
such cases is Art. 144. We have not bsen 
referred to any judgment questioning the 
correctness of these rulings. 

For all these reasons, I would accept 
this appeal and setting aside the judgment 
of the lower Court grant the plaintiffs a 
decree declaring that the charge on the 
plaintiffs' half of the property on 30tb 

1. Uddi V. KuDchi Amma, (1891) 14 Mad 26. 

2. Asa Ram v. Batan Siogh, 1916 Nag 62=82 
I C 242=12 N L R 12. 

3. Saldam Shah v, Mfc. Durani, (1916) 84 P L R 
1916. 


October 1930 was Rs. 4.980. Parties will 
bear their own costs throughout. 

Bhide, J. — I agree. 

p.B./R-K. Appeal accepted. 
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Coldstream and Bhide, JJ. 

Sultan Asad Jan — D 0 f 6 ndant~“App 0 l. 
lant. 


V. 

Secy, of State — Plaintiff and of/jcrs— 
— Defendants — Respondents. 

First Appeal No. 1097 of 1935, Decided 
on 29th June 1936, from decree of Sub- 
Judge, First Class, Lahore. D/- 20th 
March 1935. 


« (a) Civil P. C. (1908), S. 1 1— Repretenta- 
live cbaracler— Decree against Municipality 
in respect of Government land transferred in 
trust and vested in Municipality — * Decree 
held operated as res judicata in subsequent 
suit by Government. 

GoTernment land tvas transferred in trust 
and vested in the Municipal Committee. Ao* 
cording to the provisions of 8. 74, Punjab Muni- 
cipal Act, 1884, the land not only vested but 
also belonged to the Municipality. A doores 
was passed against the Municipality granting 
plaintiffs a declaration that they had obtained 
indefeasible title by adverse possession of the 
land : 


Held : that the Municipal Committee being 
constituted a trustee, it represented the title 
for the time being and tbe decree obtained 
against it operated as res judicata in subse- 
quent suit by tbe Government. [P 999 0 1, 2] 

* (b) Civil P. C. (1908), S. 11 — Properly 
identical in two suits — Mere fact that its 
value has arisen in interval between two 
suits cannot affect question of res judicata. 

Where property in two suite is identical, the 
mere fact that its value has arisen in the In- 
terval between tbe two suits cannot affect tbe 
question of res judicata : 1928 Lah 929 and 1935 
Lah 391, Bcf. on. [P 1000 01, 9] 

il. C. Mahajan and 5. M. Saddozai 
for Appellant. 

Anant Katn Ehosla and Lai 

Chawala — for Respondent (Plaintiff)- 


3hide, J.— This appeal arieee oat of a 
t by the Secretary of State for India 
Council for possession of certain land 
5 god to have been encroached upon by 
endant9lto4. The land used to be 
ler the old 'fasil' or rampart round the 
y of Lahore and was transferred m 
ef and vested’ in the Municipal Com- 
Stee of Lahore (defendant 6) m the 
ir 1888. Thereafter the land was 
dually encroached upon by the defen- 
Its. but the Municipal Committee twa 
effective action in the matter till 19.^0 
a notice (Bn. P.20) was sereed 
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apoD defendaDt 1 under S. 172, Municipal 
Act, 1911, asking him to remove the 
'eocroacbment. Dofendant 1 thereupon 
instituted a suit on let June 1925 against 
the Municipal Committee Lahore, for a 
declaration that be and his brothers were 
the owners of the land and had been in 
any case in adverse possession for many 
years and bad thus acquired an indefea. 
sible title. Tbe latter plea w-as upheld 
and the plaintiff was granted tbe declara- 
tion prayed for. Tbe Secretary of State 
for India, who was not made a party to 
that suit, thereafter resumed tbe land 
wbiob bad been made over to tbe Muni- 
cipal Committee in trust in 138S, as 
stated above, and instituted tbe present 
suit for possession in the year 1933. 
Defendants 1 to 4 resisted tbe suit inter 
Alia on tbe ground that tbe decision in 
tbe previous suit against tbe Municipal 
-Committee operated as res judicata, as 
tbe land bad been transferred in trust to 
the Municipal Committee and tbe Muni- 
cipal Committee represented the estate 
at tbe time. This plea was rejected by 
tbe trial Court and the suit was decreed. 
From this decision defendant 1 has 
appealed. 

Tbe sole point argued on behalf of the 
appellant was that of ‘ree judicata’ and in 
support of tbe appellant's contention in 
this respect reliance was placed mainly 
upon, (i) the letter dated 21st April 1888 
(Ex. P-W.2/1) by which the land was 
transferred to the Municipal Committee 
Lahore, and (ii) on the provisions of the 
{Punjab Municipal Act, 1884, which was 
|in force at the time of the transfer. Ac- 
{cording to the terms of the letter, the 

jland was transferred 'in trust’ and ‘vested’ 
[in tbe Municipal Committee. According 
to the provisions of 3. 74, Punjab Munioi. 
pal Act, 1884 also, the same result would 
seem to follow as such land not only vests 
but belongs to the Municipal Com. 
mittee." The learned counsel for the 
plaintiff, respondent contended that the 
intention of the parties was that the land 
was to be transferred to the Munieipal 
Committee merely for management and 
the title was to remain with the plaintiff. 
Tbe learned counsel relied in this con- 
nezion on tbe Punjab Government Beso. 
lution No. 940 dated 3rd April 1884 wbiob 
gives certain general directions according 
to which 'NazuT lands in possession of 
tbe Government were to be transferred 
to local bodies for management. It was 


urged that according to those directions 
tbe title to the land always remained 
with the Government and tbe Municipal 
Comittee acquired no rights beyond that 
of management. This resolution was not 
relied upon by the plaintiff in tbe Court 
below and the defendant bad no opportu- 
nity of producing any evidence in rebuttal 
and meeting tbe position now taken up. 
Apart from this, tbe letter by which the 
land in question was transferred to the 
Municipal Committee makes no reference 
whatever to the resolution and there is 
nothing in that document to show that 
tbe transfer was intended to be governed 
by any conditions not stated in the docu- 
ment itself. In the circumstances, the 
letter of transfer must be interpreted 
according to its plain language. That 
letter clearly states that the land was 
transferred ‘in trust’ and ‘vested in the 
Municipal Committee.' 

The learned counsel referred to the 
concluding portion of para. 1 of the 
letter, but that only shows that the Gov- 
ernment did not admit any pre.exieting 
rights of the Munieipal Committee and 
made tbe transfer only as an act of grace. 
It does not show that tbe Government 
meant to transfer tbe land only for 
management and not in trust” as clearly 
stated in the preceding portion of the 
letter. 

If the Munieipal Committee was con- 
stituted a ‘trustee’ there can be no doubt 
that it represented tbe title for the time 
being and any decree obtained against tbe 
Committee would bind the plaintiff also: 
46 Cal 566 (l) and 46 All 651 (2). This 
point was not disputed by tbe learned 
counsel for tbe plaintiff, but he oonten. 
ded that tbe Municipal Committee did 
not become a “trustee” at all. In sup- 
port of this contention he relied on the 
interpretation placed upon the word 
“vested” in 25 Mad 635 (3). The Madras 
case, related to a ‘street’ whioh fact 
introduced different oonsideration and is 
suffioient to distinguish the case. The 
decision in the Madras case was, more- 
over, based on the provisions of the Mad- 
ras Municipal Act, 1884. Th e latter Act 

1. Gat Natajan v. Sheo Lai Slogh, 1918 P 0 
140=49 I O 1=46 I A 1=46 Cal 666 (P 0). 

3. Sri Qat Aghram Naramjiv. Madho Aohariya, 
1924 All 504=80 I 0 406=46 All 651=33 
A L J G4I. 

8. Sandaram Ayyat v. Munieipal Oounoll, Ma- 
dura, (1902) 25 Mad 695=13 M L J 97. 
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was not produced before us, but from the 
discussion thereof in the judgment cited 
the language of the Act appears to be 
different from that of the Punjab Act. 
The words belong to the Municipal 
Committee ” which occur in the Punjab 
Act were presumably not used in tbe 
corresponding section of the Madras Act, 
as there is no discussion thereof in tbe 
judgment cited. If the word '* vested 
alone bad been used in tbe Punjab Act, 
there might have been perhaps some 
force in the argument of tbe learned 
counsel; but in addition to that word, 
tbe words belongs to ' are also used in 
tbe Punjab Act of 1884 which governs 
tbe present case. These words have been 
removed from tbe corresponding section 
of the Punjab Municipal Act, 1911, but 
the present case must be decided on the 
basis of the Act of 1884. Further tbe 
letter by which tbe land was transferred 
to the Municipal Committee clearly re- 
cites, as stated above, that the land was 
transferred *’ in trust ” to tbe Municipal 
Committee. In the circumstances, the 
learned counsel's contention that the 
Municipal Committee did not become a 

trustee " appears to be untenable. 

The learned counsel for tbe plaintiff- 
respondent next urged that according to 
tbe entries in tbe Record of Eights pre- 
pared in 1932 tbe plaintiff was tbe owner 
of tbe land. But this record was admit- 
tedly prepared after tbe decision of tbe 
previous suit against tbe Municipal Com- 
mittee and tbe resumption of tbe land 
thereafter by tbe Government. If the 
previous decision was binding on tbe 
plaintiff there was nothing left to resume 
and these entries are, therefore, of no 
assistance. 

In tbe end, tbe learned counsel for tbe 
plaintiff urged that the previous decision 
could not operate as res judicata because 
(l) tbe present suit could not be tried by 
Subordinate Judge, Fourth Class,’ who 
decided tbe previous suit, (2) because tbe 
previous suit was undervalued and was 
bejond the jurisdiction of tbe Subor- 
dinate Judge, Fourth Class, who tried it, 
and (3) lastly because, tbe properties in 
dispute were not identical. There seems 
to be no force in any of these contentions. 

perusal of paras. 3 and 4 of tbe plaint 
shows that the identity of the properties 
'in dispute in the two suits was admitted. 
The properties being identical, tbe mere 
fact that tbe value has risen in the inter- 


val between the two suits cannot affect' 
the question of res judicata : see 10 Lab' 
528 (4) and 1935 Lab 391 (5). The con. 
tention that the previous suit was under- 
valued was never raised in the Court 
below. Tbe previous suit was valued at 
Es. 110 apparently on account of an in- 
junction which was claimed therein in 
addition to the declaratory relief. Be- 
sides, whether this valuation was correct 
or not, the question whether the value of 
the property in the previous suit was 
beyond tbe jurisdiction of the Court 
which tried it is obviously one of fact and 
cannot be allowed to be raised for the 
first time in appeal. 

For reasons given above it seems to me 
that the present appeal must succeed. 
I would, therefore, accept the appeal and 
dismiss the suit. As tbe appeal has sue. 
ceeded on a purely technical ground, 
I would leave the parties to bear their 
costs tbrougbont. 

Coldstream, J.— I agree. 

D.S./r.K. Appeal accepted. 

i. Saropa t. Kham La), 1929 Lab 929=119 I C 
90=10 Lab 528. 

5. loder Siogb t. Miao Siogb. 1995 Lab 991= 
161 I C £69=17 Lab 20=38 P L R 252. 
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V. 

Diican Iqbal Nath and others — Defen- 
dants — Respondents. 

Misc. First Appeal No. 1882 of 1935. 
Decided on 17tb January 1936, from 
order of Senior Sub.Judge, Guiranwala, 
D/. 23rd July 1935. 


(a) Practice— Hearing— Reader edjourning 
:ases -Getting order signed by Judge not 
eized of cate— Practice it wholly irregular 
ind should be immediately slopped. 

Where a case has been adjoQrned a nomber 
* times and successive dates have been fixed by 
he reader who has tbe altered dates signed by 
subordinate Judge, not seized of the case, this 
sractice is wholly irregular and should be put 

lU end to at once: 33 P L i? S04, Bel. on. 

[P 1001 C 1) 

(b) Practice-Pleader telling Court that be 

lat no instruction tantamounts to deiaull 
.f appearance by party. . 

When the pleaders appear and intimate to 
,he Court that they have no instructions from 
,heir client, it is tanUmount ‘o default oiap* 
jearance by tbe party; 22 All 66 


Shuja-ud din — for Appellant- 
Achhru Ram and Chuni Lai Vohra 
for Respondents. 



A. C. MacNabb V. I. T. CoMMR., Punjab (AddiBon, J.) Lahore 1001 


1936 

Jadlment. — After hearing Dr. Shuja- 
nddin on behalf of the appellant and 
Mr. Acbbru Ram counsel for the respon- 
dents, I am satisbed that the plaintiff- 
appellant was not bound to wait upon 
the reader of the Court when be fixed 
the next date of hearing, namely, 29th 
April 1935, on 2nd March 1935. The 
case had been adjourned a number of 
times and successive dates bad been fixed 
by the reader who had the altered dates 
signed by a Subordinate Judge not seized 
of the case. This practice is wholly 
irregular and should be put an end to at 
once. I entirely agree with the remarke 
of Jai Lai, J., in 33 P L R 804 (l). The 
result is that the plaintiff had no legal 
means of knowing that 29tb of April 1935 
bad been fixed for the bearing. The 
proper thing would have been to inform 
him by means of notice that on account 
of the changes in the personnel of the 
Court a particular date bad been fixed. 
This has not been done. The pleaders 
for the plaintiff appeared on 29tb April 
1935 but they intimated to the Court 
that they had no instructions from tbeir 
client. This is tantamount to default of 
appearance by the plaintiff as laid down 
in a Full Bench decision of the Allahabad 
High Court in 22 All 66 (2). 

In my opinion, under these oiroum- 
stanoes the Court should have restored 
the case to its original number. At the 
Same time I cannot help observing that if 
the plaintiff bad been more vigilant, it 
would not have been difficult for him to 
remain in touch with what was going on 
in the Court below. He should have 
instructed his counsel at least to see bow 
the case was proceeding. This he appa- 
rently did not do with the result that 
this counsel had no interest in the case 
and when called by the Court on 29th 
April 1935, merely stated that they bad 
no instructions from the client. I there- 
fore allow the appeal and set aside the 
order of tbo Court below, but under the 
circumstances, make no order as to costs. 

B.d./r.k, Appeal allowed. 

1. Jowala Sahai Dhera Shah v. Maya Das. 

(1932) 33 P L R 801. 

2. Lalta Prasad v. Nand Klshore, (1899) 22 

All 66=1899 A W N 176 (P B). 
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•Addison and Abdul Rashid, JJ. 

A. C. MacNabb — Asseesee — Petitioner. 

v. 

Commissioner of Income lax Punjab, 
Norih-West Frontier k Delhi Provinces — 
Respondent. 

Civil Ref. No. 1 of 1936, Decided on. 
18th March 1936, from Commissioner of 
Income-tax, Punjab, North-West Fron- 
tier and Delhi Provinces, Lahore, D/- 
18tb December 1935. 

Income laz Act (1922), S. 10 (2) (ui) — 
Asieatee getting income by way of interest 
on fixed depoait — Capital borrowed for 
invectment outside British India — Interest on 
such capital is not deductible under S. 10 

(2) (Hi). 

Where ao assessee raises capital in British 
India to inrest it outside British India and the 
Interest he has to pay Ts an expense incurred 
in connexion with his outside investment, he 
is not entitled to deduct such interest from bis 
income in British India, the said income com- 
prising or including interest income paid to him 
on fixed deposit; 1932 Bom 91 and 1923 MaS 
487. Bel. on. (P 1002 C 1] 

H. J. Ruslomji — for Petitioner. 

J. N. Aggarwal— for Respondent. 

Addison, J. — The following gueatlon of 
law has been referred for the opinion of 
this Court by the Commissioner of In- 
come-tax Punjab: 

The assessee having incurred expenditure by 
way of interest npon monies borrowed for the 
purpose of foreign inyestmeuts, was that ex* 
penditure to be deducted from bis income- 
assessed in British India, the said income 
comprising or including interest income paid 
on a fixed deposit by the same bank ? 

The facts are simple. The assessee is 
a civil servant whoso main source of 
income is salary. In 1929 and 1930 he 
deposited with the Sargodha Central Co- 
operative Bank sums on fixed deposit, 
aggregating Es. 74,000, on which be wae 
paid interest at the rate of 74 per cent 
per annum. In October 1930 he wished 
to purchase industrial shares etc. in- 
England. The fixed deposits were not 
mature and he borrowed from the same 
bank Rs. 66,600 which bo converted into 
sterling and remitted to England. The 
assessee cannot bo said to be engaged in 
the business of stook-dealing nor could 
he engage in such. The dividends, etc., 
derived from hie investments in England 
were nob taxable in India. In the assess! 
ment year in question he earned a oer- 
tarn sum as interest on his fixed deposits 
and he had to pay a certain sum as inter- 
est on his over.drafb, the latter snnv 
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being slightly less than the former. His 
claim is that he is entitled to set off the 
interest on bis over-draft against the 
interest on bis 6xed deposits on which 
the bank had a lien in consequence of the 
over draft granted to him. 

Even if it be presumed that he was 
engaged on a foreign business there is 
authority for the view that the interest 
paid on sums borrowed in British India 
to purchase sterling securities, retaining 
those securities and the interest there- 
from outside British India, has to be 
jtreated as a charge on the interst from 
those securities which are not liable to 
Indian income-tax and is not deductible 
under S. 10 (2) (iii), Income-tax Act from 
the other income of the assessee liable to 
tax as accruing and arising in British 
'India. This was laid down in 6 I T C 21 
(l) by a Bench of the Bombay High Court 
and there is a similar decision by the 
Madras High Court reported in 2 I T C 
505 (2). The only distinction between 
the two cases is that in the latter case 
the business in India had a Branch in 
the Federated Malay States while in the 
former case the Indian business was pur- 
chasing securities outside British India 
through bankers or brokers in Bombay. 
In both the cases it was held that the 
interest payable on the borrowed sums 
for the foreign business could not be 
deducted from theotherincome. Thecase 
of the assessee before us is even worse as 
it cannot be held that be is carrying on 
^business. All that be did was to raise 
capital in British India to invest it out- 
side British India and the interest be 
[had to pay on the borrowed capital was 
an expense incurred in connexion with 
bis outside investment and bad nothing 
to do with anything else. It is only in 
case he is carrying on business that such 
a deduction can be claimed and from the 
authorities quoted it is clear that the 
borrowing must be for the purpose of 
carrying on a business the proOts of which 
accrue in British India. The paragraph 
in the Income-tax Manual relied upon 
by the assessee in no way helps him. 
For the reasons given we answer the 

1. Provident Investment Co. v. Commissioner 
of Income-tax, Bombay, 1932 Bom 91=135 
I C 610=56 Bom 92=33 Bom L R 1587=6 
I T C 21. 

a. Somasundaram Chettiar v. Commissioner 
of Income-tax. 1928 Mad 487=109 I C 369 
=64 M L J 436=2 I T 0 505. 


question in the negative and allow the 
Commissioner of Income-tax his costs. 
v.B.B./r.k. Petition dimissed. 
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Addison and Abdul Rashid, JJ. 

Mt. Bam Pati — Defendant — Appel, 
lant. 


V. 

Santa Singh and others — Plaintiffs— 
Respondents. 


Second Appeal No. 1394 of 1935, Deou 
ded on 15th February 1936, from order of 
Addl. Dist. Judge, Amritsar, D/- lOth 
May 1935. 

Registration Act (1908), Ss. 17 (I) (b), 49- 
Agreements entered into mutually between 
husband and wife — Plot of land purcbaied 
by wife for Rs. 255— Agreements providing 
that husband would build house on site and 
on consideration thereof would be entitled 
to live in house for bis life-time — Both 
husband and wife to have right of residence 
and on their death their daughter to inherit 
it— Agreements held to create contingent 
interest in immoveable property and held in- 
admissible in evidence for want of registra- 
tion. 

Two agreements were entered into matnally 
between a husband and bis wife. The agree- 
ment executed by the wife in favour of her 
husband was to the effect that she had pur- 
chased a plot of land for Rs. 255 but ss she 
bad no money to erect a house thereon she bad 
induced her husband to build a house on the 
site at bis cost and in consideration of the 
money spent by him, he would be eutltled to 
live with her in the bouse for bis lifetime. 
Neither of them would have the right to 
alienate the bouse. Both would have a right 
of residence in the house and on their death 
the bouse would become the property of their 
daughter. In case both wished to sell or mort- 
gage the house they would do so jointly. The 
agreement executed by the husband was also 
substantially to the same effect. The agree- 
ments wore not registered. The husband con- 
structed a bouse on the site and subsequently 
brought a suit claiming joint possession of the 
bouse 08 a joint owner, relying on the agree- 
ments in support of his claim : 


Held: that the agreements purported to 
eato a contiogent interest in immoveftble pro* 
irty and were compulsorily registrable under 
. (b). S. 17 (1) and not being 
admissible in evidence: 1919 P 0 79, Foil , 

; P S 1895 and 51 P B 1898, „ ,1 

(P 1003 0 2; P 1005 0 U 

Din Dayal Khanna-~^iot Appellant. 

Ajit Ram— for Respondents. 

Abdul Rashid, J.-Tbis appeal has 

•isen out of an action brought by Santa 

ingh. plaintiff for joint Possession of a 

3U8e. Tbeallegations of the plaintiff were 

,at Mt. Ram Pati. defendant 1. wm b 

ife, that the site of the house m dispute 
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was purchased by him in the name o( 
Mb. Bam Pati, and that BubsegoeDtly he 
had built the bouse by spending Rupees 
1,000 on its construction. It was farther 
stated in the plaint that the plaintiff had 
built the bouse in accordance with the 
terms of two agreements dated 16th May 
1928, one executed by himself in favour 
of his wife and the other by Mt. Ram 
Pati in bis favour. Udbo, the son-in.law 
of Mt. Ram Pati was impleaded as a pro 
forma defendant as he wae living in the 
bouse with his mother-in-law. Mt. Ram 
Pati, defendant 1, pleaded inter alia, that 
she purchased the site of the bouse for 
Rs. 255 and built the house by spending 
over Rs. 1,500 and that the plaintiff had 
no concern either with the site or the 
bouse. She denied that ebe bad executed 
any agreement in favour of the plaintiff 
and further pleaded that, in any case, tbe 
agreements referred to in the plaint were 
inadmissible in evidence as they had not 
been registered. 

The trial Court held that the agree- 
ments (Exhibits P. W. 6-A and P. W. 
6*B) were inadmissible in evidence for 
want of registration except for the col- 
lateral purposes of showing that Mt. Bam 
Pati was tbe wife of Santa Singh, plaintiff. 
It was further held by tbe trial Court 
that tbe site in dispute was purchased 
by tbe plaintiff and that he bad built the 
house in dispute by spending Rs. 1,000 
on its oODStructioQ and that be was there- 
fore entitled to joint possession thereof. 
On these findings, tbe plaintiff was 
awarded a decree for joint possession of 
tbe house in dispute. Tbe learned Addi- 
tional District Judge held that the agree- 
ments did not fall witAiin the purview of 
S. 17 (l) (b), Registration Act, and did 
not, therefore, require registration. It was 
further bold by tbe learned Additional 
District Judge that tbe site under tbe 
house ID dispute had been purchased by 
Mt. Ram Patti but that the bouse was 
built by the plaintiff out of bis own funds 
and that in accordance with tbe terms of 
the agreements, the plaintiff was entitled 
to joint possession of the bouse in dispute. 
Tbe appeal of Mt. Ram Patti having been 
dismissed by tbe learned Additional Dis- 
trict Judge, she has preferred a second 
appeal to this Court. The sole question 
for consideration in this case is whether 
the agreements Exs. P. W. 6/A and P.W. 
6/B are compulsorily registrable. Exs. P. 
W, 6/A was executed by Mb. Ram Patti 


in favour of her husband and runs as 
follows: 

I have purchased one plot of land for rupees 
255 but I hare no money to erect a bouse there- 
on. I hare induced ray husband to build a 
house on tbe site purchased by me at his own* 
cost and in consideration of tbe money spent byl 
my husband he ^i\\ be entitled to lire tritbi 
me in this bouse for his life-time. 1 wUl hare no 
right to alienate the house nor will my husband 
possess such a right. Both of us will hare the 
right of residence in this house and after our 
death, tbe house will become the property of 
our daughter. If, however, both, I and my haa- 
band. wish to sell or mortgage tbe house, we 
will be entitled to do so jointly. 

Tbe agreement e^cecuted by tbe hus-j 
band was to tbe effect that be would 
build tbe bouse on the site purchased by 
bis wife by spending Bs. 1,000 from bis 
own pocket, that both be and his wife 
will have right of residence in this house 
during their life-time, and that tbeir 
dangbter will be tbe owner of tbe bouse 
after tbeir death. It was further stated 
that the execotant will have no conneo- 
tion with tbe site if he did not build tbe 
house within one year of the execution of 
tbe agreement (Ex. P. W. 6/B). It was 
contended by tbe learned counsel for tbe 
appellant that the agreements in question 
fell within tbe purview of 8. 17 (1) (b), 
Begistration Act as they were non-testa* 
mentary instrnments wbiob purported to 
create, declare, assign and limit in fntuie 
a contingent right, title and interest in 
immoveable property of tbe value of over 
Bs. 100. It was urged that as the plain- - 
tiff's suit was based on the allegation that 
be bad become a joint owner of tbe bouse 
with Mt. Bam Patti by building a house 
worth Bs. 1,000 in virtue of the agree- 
ments, tbe agreements must be held to 
have created a contingent interest in tbe 
property in dispute at tbe time of tbeir 
execution. In 16 P B 1895 (l), plain- 
tiffs sued for a deolaratiou of proprie- 
tary right to a ooe-sixth of certain land 
and based his claim on a doonment execu- 
ted by defendants on 23rd January 1886, 
wherein it was stated that defendants had 
put plaintiff in possession of 500 bighas of 
land which be was to bring under cultiva- 
tion and in wbiob he was to sink certain 
wells. The document further declared that 
when plaintiff bad cleared the ground he 
would be proprietor of a one-sixth share of 
it. Plaintiff alleged that he had performed 
his part of the contract and bad spent 

^ Shah, (IS9B) 16 P B 
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Ea. 3,000 in breaking up the waste. The 
defendants pleaded inter alia that the 
document relied on by plaintiff required 
registration and being unregistered could 
not affect the property in suit, the value 
of which exceeded Rs. 100. 

It was held by two of the Judges con- 
stituting the Full Bench that inasmuch 
as the document did not convey to plain- 
tiff one sixth share of the estate, but 
merely gave him aright to demand a con- 
veyance thereof at a future time if be 
could show that be had fulfilled the con- 
ditions agreed upon, the document relied 
upon by plaintiff did not require registra- 
tion and was admissible in evidence. 
Benton, J. however, dissented from the 
opinion of the other two Judges and 
was of the opinion that the document in 
question created a contingent interest in 
property exceeding Rs. 100, in value and 
that accordingly the document was in- 
admissible in evidence without registra- 
tioD. In 51 F R 18U8 (2), plaintiffs sued 
for an account of the income and expen- 
diture of a certain Kul (or water course) 
jointly excavated by the parties under an 
agreement in writing whereby it was 
agreed, inter alia, that, in consideration 
of half the outlay in excavating the Kul, 
which originally belonged to defendant 
and his ancestors but had fallen into dis- 
repair and become useless, the plaintiff 
was to become a half-sbarer therein: that 
thenceforth the income and expenditure 
on the Kul was to be shared in the same 
proportion, and that in the event of a 
sharer failing to pay the expenses of re- 
pairs, ho was to be debarred from parti- 
cipating in the income of that year. It 
was held that the written agreement did 
not require registration inasmuch as, 
taken as a %vhole, it meant nothing more 
than that the defendant agreed to give 
plaintiff a half share in the Kul provided 
that the latter paid half a share of the 
expenses of excavation, and that such a 
condition did not oreatea present right in 
the Kul, but merely one that would come 
into operation in the event of plaintiff 
fulfilling the said condition. It was fur- 
ther observed that even if a present right 
be said to have been created by the agree- 
ment it was not established that the right 
was worth Rs 100 or more. The sound- 
ness of the two decisions referred to above 
was doubted by a Division Bench of the 


Punjab Chief Court in 71 P R 1906 (3) 
These decisions were, however, approved 
of in 19l9 Lab 60 (4). It appears to us 
that in view of the observations of thMr 
Lordships of the Privy Council in 47 Cal 
485 (5), the decisions of the Punjab Chief 
Court referred to above do not lay down 
the law correctly. The facts of the Privy 
Council case were as follows: 

In 1895, Hemanta Kataari Debi, appellaot, 
ipsllluted two suits in the Court of the Subor- 
dinate Judge of Nadia, the one against the 
Government (No. 72 of 1895) and the other 
against Robert Watson & Co., (73 of 1895), 
The object of each of those suits was to obtain 
po^s^ssioD of laod claimed] by the appellant. 
The laod had been diluTiated owiog to eo* 
croacbments of the river Padma and had then 
subsequently ro appeared and formed the areas 
which were the subject of controversy. The 
suit No 73 of 1395 was compromisod, the terms 
of the compromise being that Robert Watsop & 
Co., Ltd. wore to retain possession of the land 
they occupied, but that the ownership of the 
appellant was to be recognised and Watson & 
Co.'s possession was to be upon certain asreed 
terms as to payment of rent aud otherwise. 
It was also provided that if in suit No. 72 the 
appellant succeeded in obtaining a decree 
against the Government, she should grant a 
jotc settleineot of the lands in such suit to 
Robert Watson & Co., upon (be same coodi* 
lions as those agreed with regard to the land 
that was in their possession. This agreement 
was reduced In writing, a petition of compro* 
mise based upon it was filed by the appel- 
lant in suit No. 78 and on 20th September 
1897, judgment was given in terme of (be 
compromise and a decree was drawn up in 
pursuance of the judgment on the same date. 
This decree recites the claims In tbe suit 
and tbe petition for compromise and grants 
a decree in tbe terms of the compromise which 
are then set out in fall. Tbe appellant's delence 
rested upon the ground that the compromise 
could not be given in evidence, fir8tly> because, 
treated as an ordinary contract, ic had not been 
registered, and secondly, if it wore regarded as 
a decree the decree was inoperative in relation to 
the lands in dispute, as they did not relate to tbe 
suit in which tbe decree sanctioning tbe com* 
promise bad been made. 

Their Lordships of the Privy Council 
held that tbe document enabodying the 
compromise did not require registration 
under Cl. (d), S. 17 (I), Registration Act 
as it was neither a lease nor an agreement 
to lease bat that it purported to create a 
contingent right or interest in immove- 
able property and required registration 
under Cl. (b) of S. 17 (l). The facts m 

3. Ajimat Siogb v. Kalwsnt Singh, (1906) 71 P 

R 1906=111 P L R 1907. ^ I C 

4. Ramdas v. Nadir Shah, 1919 Lab 60-69 1 0 

6 SlitaKumldDebl 

dari, 1919 P C 79=53 I 0 531=46 I A 240- 

47 Cal 185 (P C). 


2, Sansat Singh v. Tilok, (1898) 51 P R 1898. 
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the case of Hemanta Kuvtari Debt (5) were 
very similar to the facts of the present 
case. In that ease also the appellant was 
yet litigating with the Government when 
the compromise with Bobert Watson & 
Co., was arrived at and it was not known 
whether the appellant would succeed in 
obtaining a decree against the Govern- 
iment. The appellant succeeded in her 
jclaim against the Government after the 
document in Question had been executed, 
and still this document was held to have 
created a contingent interest in immo^'6- 
able property. We therefore hold that the 
agreements Exs. P. W. 6-A and P. W. 
6-B are inadmissible in evidence for want 
of registration. The learned counsel for 
the respondent contended that the pre- 
sent suit by the plaintiff was in substance 
a suit foe specific performance of a con- 
tract under the Specific Belief Act and 
that under the proviso to S. 49, Begistra- 
tion Act, the unregistered agreements 
could be received in evidence. We are of 
opinion that this contention is without any 
force. The plaintiff claims joint possession 
of the bouse in dispute as a joint owner 
and relies on the agreements in question 
as a piece of evidence in support of bis 
claim* For the reasons given above, we 
accept this appeal, set aside the judg. 
meats and decrees of the Courts below 
and dismiss the plaintiff's suit. In view of 
all the oircumetaDoes, we order that 
parties shall bear their own costs through- 
out, 

b.m./r k. Appeal allowed. 
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ShaQtvan Das and another — Defendants 
—Appellants, 

v. 

Varabh Dial and another — Plaintiffs — 
Respondents* 

Second Appeal No. 3304 of 1933, De- 
cided on 23tb March 1936, from decree of 
Senior Sub- Judge, Sialkot, D/. Slst Goto- 
her 1935. 

(a) Deed — AdmitiibiUty Document exe- 
cuted between etrangere not parties to suit 
^Partiee to suit cannot rely on it. 

Documents executed between parties who are 
utter etrangere to a suit are not admissible in 
evldeneo in proof of the title of the party rely- 
ing upon them. [P 1006 0 1] 

(b) Second Appeal — Queition of (act— 
Finding ebould be bated on legal evidence. 

Second appellate Oourt attaohes considerable 
limportance to the findings of fact recorded by 


tbe lower appellate Court but eucb finding 
should be based upon a proper appreciation of 
legal evidence on tbe record. A finding recorded 
by the lower appellate Court baaed wholly upon 
wrong assumptions would not be binding on the 
High Court in second appeal A Judge, whose 
findings oo questions of (act are final, must be 
wide awake. He should be in full possession of 
tbe whole evidonce on the record ^fore he can 
give a decision on a question of fact, knowing 
full well that great aanctity attaches to his 
decision when it comes to tbe High Court in 
second appeal. (P 1006 C 1. 2] 

(e) Second appeal— Finding of fact— Finding 
based on inadmissible evidence is not main- 
tainable— Question of admissibility not raised 
in lower Courts can be raised in second ap- 
peal. 

Even H the question of the admissibility of 
evidence is not raised in the lower Courts and 
particularly in tbe lower appellate Court, that 
question can be agitated at the stage of second 
appeal: 1927 Lnh 4^8, Disapproved but folL; 
1924 All 709 and 815, Approved buf not Foil. 

[P 1006 0 9) 

M. L. Pttri— for AppelUnta. 

Yashpal Gandhi and Asa Ram Agarwal 
— for Respondents. 


Judlment. — Thia appeal arises out of 
a suit (or possession ot a certain site after 
removing tbe building materials standing 
thereon. The following pedigree table 
would be helpful in underatanding the 
position of tbe parties : 


RABAM OHAKD 

I 


I 1 

Daya Bam Qanga Ram 


I 

Baj Kauc 


Badri Das 
(alive) 


I 

Sunder Das 
I 

Shiv Nath 
(pUff. 9) 


Barkat Bam 
(sonless) 


Prabh Dial 
IpUff. 1} 


Amar Nath 
(diadlsonless) 


Jagau Nath 
(died sonlesa) 


The shop in dispute originally belonged 
to Earam Cband. Tbe oase for the plain, 
tiffs is that there was a partition though 
there was no separation by metes and 
bounds and that the shop in dispute fell 
to the share of Daya Bam. The defen. 
dants are transferees from Badri Das and 
Barkat Bam and their ease is that tbe 
shop belonged to Gangs Bam and from 
Gangs Bam it descended to his sons who 
were their transferors. Both the Qourts 
below have oonourted in deoxeeiog the 
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plaintiffs claim. The defendants have 
come up to this Court in second appeal. 
In bis judgment the lower appellate 
Court has made reference to three docu. 
ments, namely exhibits P. W. 3/1, 
P. W. 2/1 and P/3. Two of these docu- 
ments are sale.deeds and the third is a 
rent deed. The parties to these docu- 
ments were strangers to the present suit. 
In those documents the shop in dispute 
is described as belonging to Prabh Dial 
or Daya Ram, predecessor-in-title of 
defendants. The sale in favour of the 
defendants took place some time in 1917 
and the case for the defendants is that 
they had rented the shop to Imam Din and 
Fazal Shah. The lower appellate Court 
referred to other evidence also, mostly 
oral, and came to the conclusion that 
the plaintiffs have succeeded in prov- 
ing their title while the defendants 
have completely failed to prove that their 
predecessors. in-title were the owners of 
the shop. Mr. Mukand Lai Puri has 
argued that the finding of the Court be- 
low on the question of the plaintiffs’ title 
is vitiated because the documents exhi- 
bits P. W. 2/1 and P/3 were not admis- 
sible in evidence inasmuch as they were 
between parties who were utter strangers 
to the present suit. This contention, in 
my opinion, is sound. At one time there 
used to be a conflict of judicial opinion on 
the question of the admissibility of such 
documents; but, so far as this Court is 
concerned, we may take it that it has 
been definitely held that such documents 
are not admissible in evidence in proof of 
the title of the party relying upon them. 
Mr. Mukand Lai Puri has further argued 
that the lower appellate Court has discard- 
ed the evidence of the rent deed on which 
the defendants relied in support of their 
possession of the shop purchased by them 
on the ground that Imam Din and Fazal 
Shah who were the tenants bad not been 
placed in the witness box to swear whe- 
ther they actually occupied the shop as 
defendant's tenants. Now Haidar Shah 
has been examined. He is the son of 
Fazal Shah. He has stated on oath that 
Fazal Shah was dead. This being so. it 
was impossible for the defendants to pro. 
duce Fazal Shah in Court. 

In view of the law on the subject, 
this Court attaches considerable impor- 
tance to the findings of fact recorded by 
the lower appellate Court but such find- 
ing should be based upon a proper appre- 


1936 

ciation of legal evidence on the record. A 
finding recorded by the lower appeliati 
Court based wholly upon wrong assump. 
tions would not bo binding on this Court 
in second appeal. .A Judge, whose findings 
on questions of fact are final, mast be 
wide awake. He should be in full posses- 
sion of the whole evidence on the record 
before he can give a decision on a question 
of fact, knowing full well that great 
sanctity attaches to bis decision when it 
comes to the High Court in second appeal. 
The learned Judge has not acted accord- 
ing to this standard of judicial care and 
caution and has blamed the defendants 
who relied upon the rent deed for not 
producing a witness who wasdead already. 
There is a Division Bench decision of this 
Court, 8 Lab 651 (1), the facts of which 
are practically on all fours with those o( 
the present case. In that case the learned 
Judges upheld the decision of the learned 
Single Judge who, in circumstances 
analogous to those of the present case, re. 
manded the case to the lower appellate 
Court for recording fresh findings after 
eliminating from consideration that por- 
tion of docamentary evidence which was 
inadmissible. Sitting as a Single Judge 
that judgment is binding open me, al- 
though my own view is that, so long as 
there is legal evidence in support of the 
finding of fact recorded by the lower 
appellate Coart, that finding cannot be 
distnrbed. 

In this connexion S. 167, Evidence Act, 
is relevant. Furthermore, there are two 
decisions at least of the Allahabad High 
Court, 1924 All 709 (2) and 1924 All 845 
(3), in which it was definitely laid down 
that if the question of the admissibility 
of evidence was not raised in the Courts 
below and particularly in the lower appel- 
late Court that question cannot be 
agitated at the stage of second appeal. 
The view, of law as laid down in 8 Lab 
651 (1), I must follow, though personally 
if the matter were res Integra I would 
have followed the Allahabad decisione 
noted above. I therefore allow the appeal, 
set aside the judgment of theC^rt below 
and remand the case to that Court w 
disposal according to law. It wou 

1. Lajpat Rai v. ^“*2 Ahmad, 1927 Lah 448* 

103 I C 839=8 Lah 651=29 P L B 74. 

2. Sat Narain Prasad v. Bam Aatar, 1924 

709=78 I 0 221=22 A L J 153. 

3. Badha KUhen v. KidarNath. 1924 Jll 845 

80 I 0 874=46 All 816=22 A L J 761. 
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dliminake these three dooBmeats coca- 
pletely (rom consideration and would make 
doe allowance for the fact that Fazal 
Shah was dead at the time when the salt 
was tried. It must decide the case on 
the legal eyideoce as it stands. I must 
observe that^ if the defendants. appellants 
bad raised this question of the admissi. 
bility of the three documents mentioned 
above in the lower appellate Court, it 
might be that the result would have been 
different, or, at any rate, tbe Court would 
have been in a position to decide the 
case keeping that question in mind. This 
was not done and, under the cireum- 
stances, I would order that, so far as this 
Court is coDcerned, tbe parties shall bear 
their own costs. 

B.d./r.K, Case remanded. 
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Mt. Ghulam Aishan Bibi and others — 
Plaintiffs — Appellants. 

V. 

Mohammad Sharif and others— VeUu'- 
dants — Respondents. 

Second Appeal No. 283 of 1936, Decided 
on let Juno 1936, from decree of Dist, 
Judge, Uultau. D/- 16tb November 1935, 

(a) Limitalion Exclusion df^Higb Court 
rulec^Second appeal'—Deloy in getting copy 
of trial Court'e judgment permitsible under 
S. 5. Limitation Act, though not under S. 12 
of tbe Act. 

Whoro under the rules of tbe High Goort, an 
appeal v^ould not be deemed to have been pro* 
perly presented if the copy of the judgment of 
tbe trial Court does not accompany tbe copies 
of tbo judgment and decree of tbe lower appel** 
late Oourt, the time spent in obtaining copy of 
such judgment should be excluded from tbe 
period of limitation under S. 6, Limitation Act, 
though it is not excluded under 8. IS of the 
Act: 1927 Lish 717 and 1928 All 416, ReL on. 
s . [P 1007 0 2] 

(b) Limitation Act (1908), S. 12 — Time 
^‘requisite" ^ Applicant pretenliag applica* 
tion for copy with ineufficieni payment lor 
costs — Further demand for deposit made-* 
Delay of two or three days in making neces* 
eary deposit— No negligonce on applicanra 
part ^ Delay construed as time requisite 
within meaning of S. 12, Limitation Act, and 
hence excused. 

Where an applicant presents an applloation 
for copy of judgment with insufficleat coats of 
preparing a copy, and when asked to pay atlll 
more for the requisite coat there is delay of 
throe or four days, this delay of three or font 
days in making tbe deposit after the demand 
has been formally made oannot be treated as a 
result of negligence or carelessness and thetime 
necessary for asoertainiog tbe cost of preparing 
n copy is time ' 'requisite” for obtaining the 
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copy within tba meaning of S. 12, Lim Act, and 
should be excluded: 1936 Lah 771, Bel. cn, 

(P 1008 Cl, 21 

Labh SiTtffh — for Appellants. 

L. Af. Datta — for Respondents. 

Jndgment. — According to the office 
report this appeal was filed Eoren days 
beyond time. The appeal itself was 
against tbe order of the District Judge, 
bolding that tbe appeal before him was 
also barred by time. I take up the ap- 
peal preferred to this Court first. The 
judgment of the lower appellate Court 
was delivered on 15th November 1935. 
The plaintiff, who bad been unsuccessful, 
applied for a copy of the judgment of the 
trial Court on 4tb February 1936. This 
copy is uecessary under the rules of this 
Court because in a second appeal it is 
essential that tbe copy of the judgment 
of tbe trial Court should be filed along 
with tbe copies of tbe judgment and 
decree of tbe lower appellate Court. On 
5th February 1936 the plaintiff applied 
for copies of the judgment and decree of 
tbe lower appellate Court. On 8th Febru- 
ary 1936, copies of the judgment and 
decree of the lower appellate Court were 
ready. On 15th February 1936, a copy 
of the judgment of tbe trial Court was 
ready. Tbe appeal was filed on 24th 
February 1936. The question arises whe.: 
tber tbe appeal to this Court was witbia 
limitation. 

As already mentioned, under tbe tales 
of tbe Court an appeal would not be 
deemed to have been properly presented 
if the copy of the judgment of the first 
Court does not accompany tbe copies of 
tbe judgment and decree of the lower 
appellate Court. It is perfectly true that 
3. 12, Lim. Act, doss not make any men- 
tion of the judgment of tbe trial Court in} 
second appeal and tbe time, which is 
excluded for the purpose of oomputiug 
tbe period of limitation, is that which is 
taken up in the preparation of tbe copy of 
tbe judgment and decree appealed against; 
but. having regard to the rules framed 
by this Court, tbe appellant can claim 
the benefit of the provisions of S. 5, Lim. 
Act, and ask the Court for excluding from 
tbe period of limitation tbe time spent in 
obtaining the copy of tbe trial Court’s 
judgmeut. It may be mentioned bare 
that tbe application for copy of the trial 
Court's judgment was made on 4th Febru. 
ary 1936, that is to say. a day before tba 
application for copies of the judgmeut 
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and decree of the lower appellate Court 
was made. In this connexion 1927 Lah 
7l7 (l) and 1928 All 416 {2} may be noted. 
In those cases the appellant was allowed 
the benebt of S. 5, Lim. Act, and the 
period spent in obtaining copy of the 
judgment of the trial Court was excluded. 
It is admitted that, if the period between 
4tb February, i. o., the day on which the 
application for copy of the judgment of 
the trial Court was made, and 15th 
February 1936, i. e., the day on which 
the copy of the first Court’s judgment was 
ready is excluded, the appeal is within 
time. I w’ould therefore, under the circum- 
stances of the case extend the period of 
limitation under S. 5, Lim. Act, by exclud- 
ing the period spent in obtaining the copy 
of the judgment of the trial Court. The 
next question is whether the appeal 
before the lower appellate Court was 
time barred. 

The judgment of the trial Court was 
delivered on 8tb May 1935, dismissing 
the plaintiff's suit. On SOth. May 1935, 
the plaintiff applied for copies of the 
judgment and decree depositing a sum of 
Rs. 1-5-0 along with his application. The 
copying department retained that appli- 
cation and on 4th June 1935 demanded a 
sum of Bs. 15-5-0. This sum was paid on 
6th June 1935. On 15th June 1935 the 
copying department* made a further 
demand for the payment of Bs. 2-10-0 
from the plaintiff-applicant. This sum 
was paid on l7th June 1935. The copies 
were ready on l9tb June 1935 and were 
delivered to the plaintiff-applicant on the 
same day. The appeal was filed on 21st 
June 1935. 

The learned District Judge has re- 
marked in his judgment that the period 
between 30th May 1935 and 8tb June 
1935 cannot be condoned as the appellant 
should have paid along with bis applioa- 
tion for copies the probable value of 
preparing copies or Bs. 5. The learned 
Judge has also observed that the probable 
value of the copies, as calculated by the 
copying department, was Bs. 15-5-0. 
This figure might have been arrived at by 
the copying department after making use 
of their expert knowledge, but it cannot 
be said that the figure of Bs. 15-5-0 could 
have been computed by an ordinary liti- 

1. Qeorge Gowsbala v. Balak Ham, 1927 Lah 

717=103 I C 498. 

2. Banke Lai v. Bhola Nath, 1929 All 416=115 

1 0 eso. 
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gant when applying for copies and should 
have been paid by him. The observation 
of the learned District Judge regarding 
the deposit of Bs. 5 does not seem to be 
appropriate, because this applies only to 
the case when an application for copies is 
made through the post. From the dates 
given above it would appear that the fact 
that between 30bh May 1935 and 4th June 
1935 the copying department kept the 
application without taking any action, 
cannot be ignored. 

We have also to consider that the 
method adopted by the copying depart, 
ment in demanding the copying dues in 
driblets was very unbusinesslike and in. 
convenient. Ordinary litigants, who are 
generally poor villagers, do not carry 
about substantial sums of money like 
Bs. 15-5-0 in tbeir pockets, and 1 do ootj 
think that the delay of three or four dayel 
in making the deposit after the demand 
has been formally made can be treated aaj 
a result of negligence or carelessness.! 
Haring regard to Buie 3 formulated in' 
the recent Full Bench decision in 38: 
P L B 493 (3), the decision of the lower 
appellate Court seems to be incorrect. 
I therefore allow the appeal and, setting 
aside the judgment of the lower appellate 
Court, remand the case to that Court for 
decision on the merits. The appellant 
shall be entitled to have a refund of tbe 
court- fee paid on the memorandum of 
appeal. Costs here and hereinafter shall 
abide tbe event. 

B.W./r.K. Appeal allowed. 

3. Kishore Ohand v. Bahadur, 1936 Lah 771= 
17 Lah 429=38 P L B 498 (F B). 
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Jai Lal, J . 

Mohammad Din — Plaintiff Appellant. 


V. 

Munieipal Committee, Sialkot Defen- 
dant — Bespondent. 

Second Appeal No. 2240 of 1935. Deci- 
ded on 25th May 1936. from order of 
Senior Sub-Judge. Sialkot. D/- 18tb July 


•unjab Municipal Acl (13 of 1911), S- ^9 
I for injunction - Nolico when «>««»»»'{ 
uit originally 

ction but later amended for permanent 

jnction ia not bad for want of ^ 

.'hen a suit ia filed agaloet a S 

temporary iojancHon under S. 5 . . 

ief Act. It does not require a ““f*. 

9, Punjab Municipal Act. A J® 
ory iDjuDCtion however does requ 
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TXtxdQT S. iO, Punjab ^luoicipal Act. But when 
a plaint asking for temporary injunction is later 
on amended by making the claim one for a 
mandatory iojanction, even then the suit will 
not be bad for want of notice : 9 I C 
Di$l%ng. [P 1000 C 2] 

Bashir Ahmad — for Appellant. 

Mohammad Amin — for Bespondenb. 

Judgment.— The appellant instituted a 
suit against the Municipal Committee of 
Sialkot foe an injunction under S. 51, 
Specific Relief Act, restraining the Muni, 
oipal Committee from constructing a 
drain on land which was alleged by the 
plaintiff to belong to him. On the insti- 
tution of this suit a temporary injanction 
was prayed for and was granted against 
the Municipal Committee, bub the latter 
represented to the Court that the rainy 
season was arriving and that if the tern- 
poracy injunction remained in force and 
the drain was not consequently oon- 
strooted, great public injury might re- 
sult. Thereupon, the trial Court cancelled 
the temporary injunctioD noting that if 
the drain was constructed and it was 
found that the Committee was not enti- 
tled to construct it, the same would be 
demolished. The drain was constructed 
by the Municipal Committee and the 
plaintiff, to meet the situation that had 
arisen by the order passed on the cancel, 
lation of the temporary injunction and by 
the coDstructioD of the drain, converted 
his suit by amending the plaint to one for 
a mandatory injunction against the Muni- 
oipal Committee directing it to remove 
the drain. To this suit an objection was 
raised by the Municipal Committee based 
on S. 49. Punjab Municipal Act, that the 
suit was nob competent withoat notice to 
the Municipal Committee. Now S. 49 
provides that no suit shall be instituted 
against the Committee in -specified in- 
stances until the expiration of one month 
next after notice in vrriting has been 
given to it j an express proviso however 
is added that nobbing in the section shall 
apply to any suit instituted under 8. 54, 
Specific Relief Act. Therefore as a con- 
dibion precedent to the institution of the 
enit as originally framed, no notice was 
necessary. 

But if originally a suit for a mandatory 
injunction had been instituted a notice 
would have been necessary. The trial 
Court decreed the suit. The Senior Sub- 
ordinate Judge on appeal however rejected 
the plaint merely on the ground that the 
suit could not be instituted without a 
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notice under S. 49. He has not decided 
the case ou the merits which be should 
have done in the peculiar circumstances 
of this case. On appeal by tbe plaintiff 
it is urged that the plaint having been 
amended in this case, and specially under 
tbe circumstances mentioned above, S. 49 
which should be strictly construed doss 
not apply to the facts of this case. It 
only applies to a suit in which notice ie 
necessary and which is instituted without 
such notice. It is contended that in this 
case when the suit was instituted no 
notice was necessary and therefore S. 49 
has no application. In my opinion this 
contention is well founded. 9 I G 844 (1) 
baa been relied on before me by tbe 
learned counsel for the respondent. That 
judgment does not however apply to tbe 
facts of this case. In that case a suit 
was instituted before the expiry of 30 
days from the date of the notice ; subse- 
quently tbe plaint was amended after the 
expiry of 30 days and an objection raiaed, 
that the suit must be deemed to have 
been inatitnted on the date on which it 
waa first instituted, and as then 30 days 
from tbe date of the notice had not ex- 
pired tbe suit was incompetent, was re- 
pelled. 

It was held that in such circumatanoes 
the suit must be deemed to have been 
instituted when tbe plaint is amended. 
Tbe facts of this case are distingnishable. 
The policy appears to be not to throw onb 
suits on a technical objection nnless such 


an objection applies strictly to the facts 
of the case. In my opinion in the pre- 
sent case it cannot be said that tbe salt 
when instituted was incompetent for 
want of notice. Tbe amendment having 
been made on account of circumstances 
which arose by the order of the Court 
passed at tbe instance of the defendant- 
respondent, tbe plaintiff's suit cannot be 
defeated on tbe ground of an objeotionl 
based on want of notice. I accept this 
appeal, set aside the order of tbe Senior 
Subordinate Judge and send the case back 
to him with direction to proceed with the 
appeal on the merits. The parties have 
been directed to appear before the Senior 
Subordinate Judge on 24th June 1986. 
The costs of this appeal shall abide the 
result, 

B.D./b.k. Coxc remanded. 

1 . l^homed Yaaln v. Municipal Oommittaa 
(19U)110 PL R 19U=9 I 0 844. 
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Dhanjibhoy V. Secy. 

A. 1. R. 1936 Lahore 1010 

Monroe and Din Mohammad, JJ. 

S. C. Dhanjibhoy — Plaintiff — Appel, 
lant. 

V. 

Secretary of Siaie— Defendant — Res- 
pondent. 

First Appeal No. 133 of 1935, Decided 
on 2nd June 1936, from decree of Disb. 
Judge, Rawalpindi, D/. 25th October 
1934. 

Land Acquisition Act (1894). Ss. 23 and 11 
— Tenure of vendor in land compulsorily ac* 
quired, uncertain — Vendor, mere licensee 
liable to be ejected at any time— Measure of 
his interest is amount of compensation be 
can claim if his license is determined. 

Where the tenure of the vendor in the land 
compulsorily acquired by the Government, is 
uncertain and be is a mere licensee liable to be 
ejected at* any time, the measure of his interest 
is the amount of compensation that be could 
claim il his license were determined. 

[P 1011 C 1] 

Where certain buildings situated in a Canton* 
ment arc compulsorily acquired by the Govern* 
ment and the only interest which the vendors 
have in the site on which the bnildings are 
situate, is that of a licensee holding the land 
subject to one month's notice to quit, with the 
right to receive as compensation the value of 
the buildings and where the amounts awarded 
are the costs of new buildings of the same 
character at the Military Engineers Service 
rates, it is for the vendors to show that the 
amounts awarded are insuiheient, if they al* 
leged that the compensation has been assessed 
on wrong basis. [P 1010 0 2; P 1011 C 1] 

D. C. Balli and S. G. Manchanda—hr 
Appellant. 

Eavi Lai, R. C. Soni and Leant Singh 
— /or Respondent. 
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tioD awarded to them which was awarded 
in respect of buildings only, first on the 
ground that the buildings were of a 
greater value and secondly on the ground 
that they were owners of the land on 
which the buildings stood and that com- 
pensatioD for the land should also have 
been awarded. 

We shall deal first with the claim that 
the land on which the buildings stand is 
the property of the appellants. It is shown 
by the evidence produced by the Secretary 
of State that the Cantonment at Rawal. 
pindi was formed from lands which were 
acquired by the Government and had 
previously formed part of three villages. 
The history of the two bungalows Nos. 2.06 
and 215 was traced from the Canton- 
ment Registers. The earliest Register 
which purports to show the persons in 
possession of the Cantonment property 
shows that bungalow No. 206 which was 
then numbered 95 as appears from the 
survey of 1865 was before March 1851 in 
the possession of one Captain Graham. 
The register shows the devolution of the 
property and that this bungalow came 
into the possession of Dhanjibhoy F. 
Commodore and another in 16S0 and 
that the transfer was sanctioned by the 
Cantonment Authority. The same regis- 
ter contains the history of bungalow 
No. 215 then numbered 92: the first pos- 
sessor was Captain A, Chichester and 
it passed into the possession of Bodh Raj 
Shah in 1888. The respondent has pro. 
duced Bodh Raj Shah’s application for 
the transfer to him and a declaration 


Monroe, J. — These appeals have been made by him that ho held the land under 
brought against a single judgment of the Cantonment regulations. It may be noted 
learned District Judge, Rawalpindi, deal- that the two plots are near to one an- 
ing with the cases in which he dismissed other and are situated in the very centre 
the claims of the appellant for an increase of the Cantonment. In view of these 
in the amount of compensation which bad facts there can be no doubt that the only 
been awarded by the Collector for pro- interest of the appellants in the sites is 
perty of the claimants taken compul- that given to them by the Cantonmen 
sorily under notification of the Punjab Authority under the Cantonment 
Government. In the first of these cases tions — a license to hold the land su jeo 
which relates to bungalow No. 206, Mag. to one months notice to quit wi 
dala Road, Rawalpindi, the Collector right to receive as compensation tne 
assessed the actual compensation at value of the buildings. . 

Rs. 15,300 which with 15 par cent for On the second branch of the case, i 
compulsory acquisition made in all a sum has been argued for the appe s « 
of Es. 17,595. In the second case relat. the compensation has been asse^ea on 

ing to bungalow No. 2l6 the actual amount wrong basis and is too small. Aoey . 

of compensation was Rs. 16,920 which '^^^^^'7rtmn^l8orily 

together with 15 per cent amounted to ket value of the proper y , . jq 

Rs. 19,458. Both the appellants were acquired, and an ,® jg th3 

dissatisfied with the amount of compensa- determining the marue 
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amount of the rent received. The amounte 
which have actually been awarded are 
the costs o{ new buildings ol the same 
character at Military Engineers Services 
rates, which amounts to a little more 
than the Foblic Works Department's 
estimate. It is for the appellants to show 
that these amounts are insufficient. Their 
evidence entirely fails to do this: and 
they have omitted to prove any facts 
which might have assisted us in arriving 
at a conclusion. They have assumed that 
the rent paid is to be attributed to the 
buildings, which are their property and 
no part of it to the sites and gardens, 
which are the property of the Govern- 
ment. No evidence has been given of the 
relative value of the sites and the build- 
ings, nor has any method of apportioning 
the rent been suggeeted. The argument 
for the appellants amounts to this: the 
Military Authorities have given in simi- 
lar oases 20 years' purchase of the rent 
and even have laid it down as a general 
proposition that 20 years' purchase of 
the rent is proper compensation: there, 
fore 20 years’ purchase should be paid 
in these cases. We should have very 
grave donbts whether at the time of this 
acquisition in 1932 any rack-rent wonld, 
in any oironmstances, have been por. 
chased by a prudent man at 20 years’ 
purchase, but if such a price could have 
been expected, it could only have been 
expected when the tenure of the vendor 
was secnre. In the present cases the 
enure of the vendor is unoertain; he is a 
icensee liable to be ejected at any time 
and tbs measure of his interest is the 
amount of compensation that be could 
claim if bis license were determined. 
That amount is fixed by the regulations 
at the value of his buildings. In the 
present oases the bungalows have been 
in existence for about 80 years and 
though it is alleged that some improve- 
ments have been made in recent years, 
there is no evidence of their cost. We 
have no material for determining the ao- 
tnal value of the buildings; bat the man. 
net in which the case has come before 
us relieves us from necessity of attempt, 
ing any snob determination. Whatever 
the value of these 80 years old buildings 
may be, it is much less than the cost of 
erection of similar new buildings, the 
amount which has been awarded; there 
is an addition of 16 per cent in each case 
for compulsory acquisition. 


The learned Government Advocate has 
informed us that acquisition under the 
Land Acquisition Act, though more ex- 
pensive, is preferred to determination of 
the license and ejectment, because it 
avoids difficulties of title and delay. From 
the arguments of the learned counsel for 
the appellants, it appears to us that the 
Military Department have in the past 
been extremely generous In making com- 
pensation and the appellants cannot be 
blamed for desiring to share in the spoils: 
but though they do not seem to realise 
the fact, they have in the present cases 
received more than generous compensa- 
tion; a great part of the buildings is more 
than 80 years old and the compensation 
which has been awarded in these cases 
must far exceed the value of the property 
compulsorily acquired. We dismiss these 
appeals with costs. 

R.M./B.K. Appeals dismissed. 

A. I. R. 1938 Lahore 1011 

Currie, J. 

Gujjar Mal — Accused — Petitioner. 

V. 

Municipal Committee, Ferozepore City 
— Opposite Party. 

Criminal Revn. No. 233 of 1936, Deoi. 
ded on 28tb April 1936. 

Punjab Municipal Act (3 of 1911), S. 121 
(5)-Licenae granted on ezpreta condition of 
licenaee doing certain tbinga— Failure to 
comply with these conditions is in itself e 
breach of license. 

A Municipal Oommittee gave a license (o ran 
an engine between 8 p.m. to 6 a.m. on condition 
that the licensee should install a silencer and 
not disturb people with noise. Health Officer 
repotted that the engine was running in an 
objectionable manner by producing offensive 
and unwholesome noise. The President ffled a 
complaint against the licensee; 

Betd: that the failure to comply with those 
conditions was in itself a breach of the license 
and the special authorization given thereunder 
and hence the licensee was liable to prosecution 
under S. 131 (5). (p 0 1] 

Jai Oopal Sethi— lot Petitioner. 

B. P. Kkosla and Bern Baj Mahajan 
for Govt. Advocate— tor Opposite Party. 

Order. The petitioner carried on an 
Ice factory and Flour mills run by an oil 
engine m the limite of the Municipality 
of Ferozepore. For this he holds a 
under S. 121, Punjab Municipal 
Act. Under the bye-laws of the Munici- 
pal Committee of Ferozepore, Notifica- 
tion No. S5689, dated 7th December 1928 
it is provided in B. 3 (e) that a person 
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bolding a license under sub. 9 . (l) of 
S. 121, Municipal Act, shall not permit 
any work to be carried on at the licensed 
premises which gives rise to offensive or 
unwholesome noise between eight o’clock 
at night and sis o’clock of the morning 
unless bo has been specially authorized 
in this behalf. The petitioner apparently 
has been endeavouring to obtain such 
permission and on 25th February 1935 
the Committee adopted a resolution which 
is reproduced in the order of the learned 
Sessions Judge to the effect that a license 
should be granted on the condition either 
that an efficient silencer were erected or 
an electric motor installed which would 
not produce noise while the engine was 
running and that people residing in the 
neighbourhood should not be disturbed 
by its noise and vibrations. Subsequently 
the Health Officer found that the engine 
was working and producing offensive and 
unwholesome noise. A number of wit- 
nesses were produced to this effect and 
their evidence has been accepted by the 
learned trial Magistrate in preference to 
the theoretical evidence as regards the 
efficiency of the silencer fitted to the oil 
engine. Mr. Sethi argues in support of 
the reference that the permission having 
once been granted under bye-law 3, no 
prosecution would lie, and the only 
course would be for the Committee to 
revoke and cancel their permission. It 
appears to me, however, to be clear that 
the permission was strictly limited and 
that the failure to comply with those 
conditions is in itself a breach of the 
license and the special authorization given 
thereunder. It was further urged that 
it was for the Municipal Committee, and 
not the President, to launch the prosecu- 
tion and decide whether the terms of the 
authorization had been complied with. 
This contention, in my opinion, has no 
force. It appears that the Committee 
has delegated powers to its President to 
initiate prosecution. In the present case 
the prosecution was ordered by the Presi- 
dent on the report of the Health Officer. 
Once the prosecution has been launched, 
it is for the Court to decide whether or 
no a breach of the conditions has oc- 
curred. In these circumstances I see no 
ground for accepting the recommendation 
of the learned Sessions Judge and dis- 
miss the petition. 

D.S./r.K. Petition dismissed. 


A. I. R. 1936 Lahore 1012 
Din Mohammad, J. 
(Thakar) Sri C/mnd— Petitioner. 


V. 

(Chaudhari) Bashambar Nath and 
others — Opposite Parties. 

Criminal Revn. No. 135 of 1936, De. 
cided on 12th June 1936, from order of 
Diet. Magistrate, Gujrat, D/. 8th Novem- 
ber 1935. 


Criminal P. C. (1898), S. 145 (5) — In 
absence of denial by parlies or persons in- 
terested there can be no question of con* 
cellfttion of order patted under tub s. (1). 

A Mftgistratd made an order under sub'S. (1), 
8. 145 requiring the atteudance of parties 
within a fi^ed time on a certain date for hear- 
ing eridence of their claims. The parlies did 
not appear within the time fixed and the 
Magistrate consigned the case to the record- 
room. The applicant moved the District Magis- 
trate who treated the order of the trial Magis- 
trate as tantamount to the canceDation of 
notice, under sub-e. (5) and dismissed the 
petition : 

Held : that the order of the District Magis- 
trate was wrong. Sub-8. (5) applied only to 
those cases where any of the parties concerned 
in the dispute or any other person interested 
appeared before the Magistrate and denied the 
existence of the dispute. In absence of such 
denial sub s. (5) did not come Into operatioo at 
an. [P 1012 0 2 ; P 1018 0 1) 

MuhdPitnad Munir — for Petitioner. 

Ram Lai Anand II — for Opposite 
Parties. 


Order.— Oq 30th May 1935, Thakar 
i Chand presented an application under 
145, Criminal P. C., which was taken 
gnizance of by a First Class Magistrate. 
16 Magistrate examined the applicant 
the same day and called upon him to 
oduce documentary evidence, if any, m 
pport of his allegations. It appears 
at some documents were produced by 
e applicant on 6th June on which the 
agistrate made an order requiring the 
rties concerned to attend his Court and 
put in written statements of their res- 
ctive claims as contemplated by sob- 
(l). S. 145. These written statements 
)re pot in on 18th Jane and the Magis- 

ite consequently adjourned the case for 
e evidence of the parties to 10th J nly 
135. On 24th June 1935 the neoessa^, 

Ibana was paid in by the applicant for, 

e summoning of the witnesses. the 
aantime the Court time wa changed 
,m 10 a. m. to 6 a. m.. and aa the par 
and their witnesses were not p«sen 

7 15 a m.. on lOtb July, the Magis ; 
ate consigned the case to the reoor 
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.rootn. The applicant moved the District 
'Magistrate against this order and the 
District Magistrate, while bolding that 
!th6 trial Magistrate could not dismiss the 
case for default, treated the order of the 
!trial Magistrate as tantamount to the 
'cancellation of notice under sub-s. (5), 
S. 145, Criminal P. C., and dismissed the 
jpetition. Against the order of the Dis- 
trict Magistrate, Thakar Sri Chand has 
moved this Court. After hearing counsel 
for the parties I have come to the con- 
clusion that the order of the District 
Magistrate is wrong. Sub-s. (5), S. 145 
runs as follows : 

Nolbing ia this section shail preclude &ay 
part; so required to attend, or an; other person 
interested, (rom showing that no such dispute 
as aforesaid exists or has existed ;aDd in such 
case the Magistrate shall cancel his said order, 
and all further proceedings thereon shall be 
stayed, but, subject to such concellatioo, the 
order of the Magistrate under sub-s. (1) shall be 
fioal. 

It would tbns appear that this sub- 
section applies only to those oases where 
any of the parties concerned in the dis- 
pute or any other person interested ap- 
pears before the Magistrate and denies 
the existence of such dispute, and if this 
is nob the case, sub.s. (5) does not come 
into operation at all. In the present case, 
the only party that appeared before the 
Court was the applicant Thakar Sri 
, Chand who had alleged that a dispute of 
the nature contemplated by S. 145 existed 
and on bis statement the Magistrate had 
passed an order under sob-s. (l), S. 145, 
^tbue expressing bis satisfaction as to the 
existence of the dispute and in the ab- 
Bonoe of any denial of the existence of 
the dispute, bis order bad become final 
as laid down by sub-s. (5), S. 145. The 
question of the oancellatioA of notice 
therefore did not arise at sU. In these 
circumstances, I have no alternative but 
to allow the petition and remand tbs 
case to the trial Magistrate for disposal 
in accordance with law. 

D.S /r.e. Petition allowed. 


&. I. R. 1936 Lahore 1013 
Tek Chand and Aqha Haidar, JJ. 

Emperor 

V. 

'Barbans Laf— ‘Respondent. 

Civil Miso. No. 618 of 1935, Decided on 
15th May 1936. 


Legal Praelitioner— Pleader'* clerk writing 
false letter to client— Letter not proved to 
be written under pleader's instruction* — 
Pleader held net guilty of improper conduct. 

Where a pleader's clerk falsely wrote to the 
client that bis revision petitions were filed and 
on inquiry on the client’s application it was 
not proved that the letter was written by the 
clerk under the pleader's instructions: 

Held : that the pleader was not guilty of im- 
proper conduct. [P 1015 C 1] 

Ram Lal — for the Crown. 

Badri Das and J. L. Kapur — for Bes- 
pondent. 

Order. — The charge against the res- 
pondent, Harbans Lal, Pleader, Gujran- 
wala, is that be was engaged by one 
Kartar Singh of Vanike Tarar to file two 
criminal revision petitions in the Court 
of the Additional District Magistrate, 
GujraDwala, but he did not do so; that in 
reply to a post-card sent by Kartar 
Singh to him on 17th March 1935, his 
clerk Sunder Das falsely informed him, 
onder the respondent’s instructions, that 
the said revisions bad been filed, and 
that these facts constituted improper 
conduct On his part and "reasonable 
cause” for bis removal or suspension 
under S. 13, Legal Fraotitioners' Act. 
The proceedings were started on an ap- 
plication supported by an affidavit, sub- 
mitted by Kartar Singh on 30th March 
1935, to the District Judge, Gnjranwala, 
who forwarded the papers to this Court 
with bis report, dated 4th June 1935, 
Kartar Singh alleged that be bad insti- 
tuted two complaints against certain 
Police Officers in the Court of a Magis- 
trate at Gnjranwala and for prosecuting 
these complaints he bad engaged the res- 
pondent as his Pleader. The complaints 
were dismissed by the Magistrate on Snd 
March 1935. The same day he engaged 
the respondent to file revisions in the 
CoQit of the Additional District Magis- 
trate. The fee for these revisions was 
fixed at Bs. 20 out of which Bs. 15 was 
paid at the time, and the balance of 
Bs. 5 was to be paid later. On 17th March 
1935, he sent a reply pre-paid post-card 
(Ex. K) from his village to the respon- 
dent, expressing the hope that the revi. 
sion petitions would have been filed and 
asking to be informed of the date by the 
return of post. 

The post.oaid was delivered to the 
respondent on the 18th and the same 
day his clerk, Sundar Das, wrote back in 
reply that the "revisions had been filed” 
and asking Kartar Singh to come to 
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Gujranwala on 28tb March 1935, with 
the expenses and the Pleader's fee. 
Kartar Singh averred that he reached 
Gujranwala on 28th and on enquiry dis- 
covered that the revisions had nob been 
filed and that the statement in the post- 
card was false. The Pleader wanted 
more money from him, which Kartar 
Singh was not prepared to pay. Accord, 
ingly he got back the papers and present- 
ed the revisions within limitation through 
another Counsel. In a written state- 
ment hied before the District Judge, the 
respondent admitted that he bad been 
engaged to appear for Kartar Singh in 
one of the complaints before tbe trial 
Magistrate; he denied that he bad been 
retained in the second case before that 
Court. Out of the fee fixed for his en- 
gagement in tbe Magistrate's Court, 
Bs. 5 remained unpaid when the com- 
plaint was dismissed. He was then en- 
gaged to file petitions for revision in 
both cases for which a fee was fixed, but 
nothing was paid. Kartar Singh went to 
his village to bring money to cover the 
Pleader's fee and other expenses. He 
returned on tbe morning of 28th when 
the respondent wrote out tbe grounds for 
revisions and had them signed by Kartar 
Singh. Kartar Singh, however, declined 
to pay tbe fee fixed, and offered to pay 
Bs. 5 only, which was the balance out- 
standing out of tbe fee for appearance in 
the Court of first instance. 

To this the respondent was not agree- 
able. Thereupon the engagement was 
cancelled and Kartar Singh took away 
the papers with a view to have tbe revi- 
sions filed through some other pleader.^. 
Tbe respondent denied that the post-card ' 
(£x. D) bad been written by the Munshi 
under his instructions or that he had any 
knowledge of its contents. Tbe Munshi, 
Sundar Das, was examined by the Dis- 
trict Judge. He stated that the post- 
card had been written under tbe instruc- 
tions of tbe respondent, but that, after 
writing the post-card, be did not show 
it to him. He further stated that the 
two revisions bad been prepared and 
signed 20 days before the writing of the 
post-card. It is quite clear that the 
respondent had been engaged on a fee of 
Bs. 20 to file tbe petition for revision. 

It is also clear that be had not actually 
filed them till 28th March and the state- 
ment in the post-card written by his 
clerk on 18th (Ex. D) that the revisions 
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had been filed is incorrect. The only 
question for decision is whether this 
post card (Ex. D) was written by the 
Munshi under instructions or with the 
knowledge of the respondent. As already 
stated, the statements of the respondent 
and the Munshi are at variance on this 
point. There are no other materials on 
the record which might throw any light 
on the point. Kartar Singh was very 
briefly examined by the District Judge, 
and it has not been possible to secure 
his attendance before us inspite of every 
effort made by the learned Government 
Advocate. 

There is, however, one important 
matter in which Sundar Das made an 
obviously false statement before tbe Dis- 
trict Judge. He stated that the revi- 
sion petitions had been prepared and sign, 
ed 20 days before be wrote tbe post- 
card on 18tb March. This would make 
it, that they were written on 26th or 
27th February. This, however, is in- 
correct, for the trial Magistrate bad dis. 
missed the coiriplaints on 2nd March, and 
the documents filed before us to-day 
show that tbe application for copies of 
the judgments was filed on 2nd, and tbe 
copies were not ready till 9th March 
1935. It is, therefore, clear that tbe 
revision petitions could not possibly have 
been prepared before that date. In 
these circumstances it is not possible to 
accept his word against that of the res- 
pondent. Nor does Kartar Singh appear 
to be a very reliable person. In bis com- 
plaint to the District Judge and tbe affi- 
davit filed in support of it, he stated that 
be bad engaged the respondent to prose- 
cute tbe complaints in two oases in tbe 
Court of first instance. The respondent 
alleged that jpe had been engaged in one 
complaint on^y. The documents filed 
before us show that his vakalatnama is 
to be found on the record of one case 
only, and not on that of the second. 

This would show that he is telling the 
truth, while Kartar Singh is not. To 
discount the respondent’s statement, that 
the revision petitions were prepared on 
the 28tb, tbe learned District Judge hus 
referred to the petitions Ex. A and Ex. c 
and has observed that the writing on the 
second page was cramped, end this cir- 
cumstance indicated that Kartar 
had signed blank papers which were sub- 
sequently written op. We have seen 
the original petitions but do not find any- 
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thing extraordinary in the writing, which 
would justify the inference made by the 
learned Judge. As already stated, Sun. 
jdar Das has admitted that be did not 
show the poet. card to the respondent 
after it had been written, and on the 
material before ns. we are unable to ac- 
cept bis bare word that the false informa- 
tion in the post-card that the revision 
petitions had been filed, was made under 
the respondent's instructions. The 
learned Government Advocate frankly 
admitted that on theevidence'beforethe 
Court, he was not in a position to press 
the matter further. We, therefore, bold 
that the respondent has not been proved 
to have been gnilty of any improper con- 
duct, and we dismiss the charge. There 
will be no order as to costs. 

A.L./R.K. Charge dismissed. 


A. I. B. 1936 Lahore 1015 

CORRIE, J. 

Gmni and others — Accused — Peti- 
tioners. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 1695 of 1933, De. 
oided on 25tb February 1936, from order 
of Sess. Judge, Karnal, D/- 8tb November 
1935. 

(a) Criminal P. C. (1S98), S. 145 (6)-Mere 
fact that (and it chamilat does not preclude 
Court from making enquiry and taking pro* 
xeeding under S. 14S, 

Where the accused took exclusive possession 
ol the shamilat land used as a gora deb: 

Held : that the accused bad no tight to take 
exclusive possession to the detriment of the 
•other persons who were entitled to and appa* 
renlly were in the habit ol using the land and 
that the mere fact that the land was shamilat 
did not preclude the Court from making enquiry 
and taking proceedings under S. tiS ; 1932 Lah 
848, Bel. on. [P 1 OI 5 Q 3) 

(b) Criminal P. C. (1898), S. 439— Illega- 
lity and not mere irregularity— Still Court 
has discretion. 

Even If illegality more than an Irregularity 
has been committed, the Court has discretion 
to refuse to interfere in revision If substantial 
justice has been done : 5 B B 1906 Cr., Bel, on.' 

[P 1016 0 1] 

Fakir Chand — for Petibionera. 

SAanioir Chand for Govt. Advocate— 
for the Crown. 

Ordep.—On a report made by the 
()olioe, the first Class Magistrate, Bobtak, 
attached certain land under S. 146, Gri. 
minal P. C. and took proceedings under 
S. 146. Criminal P. 0. The second party, 


the present petitioners, urged that the 
laud was their exclusive property and 
occupied by tbeir bouses. It was shown 
however conclusively that the land was 
the shamilat of Thulla Salaraui and used 
asagoradeh. Further, it was held that 
the possession of the second party was 
only a month or two old and that they 
bad only set up possession a few days 
before the lodging of the report with the 
police. Accordingly, the Magistrate order- 
ed under S. 145, Cl. 6, that the second 
patty should give up possession by remov- 
ing tbeir fencing, etc., and filling the 
ditches and make the land fit for use for 
the proprietors of Thalia Salarani for 
common purposes as before. 

A petition for revision was preferred 
before tbe learned Sessions Judge who 
dismissed it in a brief order. But from . 
tbe grounds it is clear that the same 
position was there taken, viz., that the 
land in dispute was tbe exclusive property 
of the second party. In tbe present peti- 
tioD, there has been a complete change 
of front. Mr. Fakir Chand urges that 
the land is joint property and that there- 
fore the petitioners have a right to take 
possession and S. 145 cannot be applied. 
The second point is that there is no defi- 
nite finding that tbe petitioners forcibly 
and wrongfully dispossessed the other 
party. As regards the first point, it is 
clear that the mere fact that the land is 
shamilat does not preclude the Court 
from making enquiry and taking proosed- 
ings under S. 145, Criminal P. 0.: vide 2 
Lab 872 (l) and it is clear that as the 
land is gora deh the petitioners had no 
right to take exclusive possession to tbe 
detriment of the 'other persons who were 
entitled to and apparently were in the 
habit of using the land. It is true that 
there is no definite finding regarding the 
use of force in tbe dispossession of the 
opposite party ; but it is urged on behalf 
of the respondents that where a number of 
men go and dig trenches and put up barb, 
ed wire fenoing, it oan be inferred that 
there is a show of force. In any case, 
it is urged that the oiroumstanoes of the 
case are such that the order of tbe Magis. 
trate does not call for interference on 
revision. In this connexion reference is 
made to 5 P B 1906 Cr (2) in which it 

1 . MaUo T. Uakban Singh, 1933 Lah 818=66 
1 0 65=38 Ol L J 335=3 Lab 373, 

8. Aladyav. Emperor, (1906) 6 PR 1906 Orss 
4 Or L J 76=116 P L B 1907. 
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wag held that even if an illegality nDore 
than an irregularity had been committed, 
the Court had discretion to refuse to 
interfere in revision if snbstantial justice 
bad been done. In the present case, 
there is no doubt that substantial justice 
has been done in ordering the restoration 
of the status quo ante and probably a 
breach of the peace has been averted. In 
any case, the petitioners are not debarred 
frona having recourse to Civil or Revenue 
Court to establish their rights, if any. 
In these circumstances. I decline to 
interfere with the order of the Magistrate 
and dismiss the petition. 

D.S./r.k. Petition dismissed. 


A. I. R. 1936 Lahore 1016 

Tek Chand, J. 

Sandhura Plaintiflf — Appellant. 

V. 

Kehr Singh — Defendant — Respondent. 

Second Appeal No. 212 of 1936, Deci- 
ded on 8th May 1936, from decree of 
Diet. Judge, Montgomery, Lahore, D/. 
23rd November 1935. 

(a) Onus of proof— Evidence of both parties 
considered by Court — Question of onus is of 
no particular importance. 

Id a case ereD ^here there is a wrong alloca- 
tion of onus, if both parties bare led eridence 
bearing on the point and the Court has care- 
ful]}* considered It, the question of onus will be 
of DO particular importance. (P 1017 G 1] 

(b) Civil P. C. (1908), O. 7, R. 14 (2)-Suit 
on promissory note for cash consideration — 
Defendant denying receipt of consideration 
— Plaintiff, in answer, producing documents 
not included in list of documents filed with 
plaint— Adverse inference could not be drawn 
against plaintiff. 

Id a suit od a promissory note (or cash cod- 
sideratiOD, the defendant denied the receipt of 
consideration and therefore the plaintiff, in 
answer, produced before recording of evidence 
bonds not included in the list of documents 
filed with the plaint: 

Held: that in these circumstances no infer- 
ence could be drawn against the plaintifi from 
the noD-productioD of the bonds with the plaint 
or the omission from the list of the documents 
on which the plaintiff intended to rely, which 
list bad also been filed with the plaint. 

[P 1017 C 2] 

(c) Deed— Material alteration — Rule that 
document is void applies only to documents 
which are basis of claim and not to docu- 
ments evidencing pre-existing liability. 

A material alteration of a document by a 
party to it, after Us execution without the 
consent of the other party, renders it void. But 
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this rule applies to thosedocumentg only which 
are the foundation of the plaintiffs* claim. It 
does not apply to documents which are merely 
evidence of the defendant's pre existing liabi- 
lity: 25 CIC; 1926 Na(; 209; 9 C TK W 695 
and 1926 Cal 831, on. [P lois C 1) 

(d) Contract Act (1872), S. 25 (3)— Agree- 
ment under S. 25 (3) will be enforced if con- 
sideration is shown to be barred debt, even 
though no reference is made to it in docu- 
ment. 

For a promise to pay a time barred debt to be 
a good consideration, it is not necessary that 
the debtor must expressly state that be was 
renewing a barred debt. For If the legislature 
had intended that the debtor should expressly 
state that be was renewing a barred debt, before 
such a debt could form valid consideraticn for 
promise under S. 25, It should have stated so 
explicitly in the statute: 33 Mad 159 and 1929 
Bang 240, Bel. on. [P 1018 C 1, 2) 

(e) Evidence Act (1872), S. 92 — Promissory 
note reciting cash consideration— Promisee 
may prove that actual consideration was 
something different. 

A promissory note stated that the entire con- 
sideration bad been paid in cash, but the pro- 
misee subsequently stated that a part of the 
consideration was 00 account of the pre-existing 
debts due to him: 

Held: that the promisee could prove that the 
actual consideration was something different 
from that recited in the document, but effect 
must be given to the real consideration and the 
contract falling under S, 25 (S) was no exception 
to this rule: 8 S A/ad 159 and 1929 Ranp 240» 
B£l on. [P 1018 0 21 

Shamair Chand— for Appellant. 

/. G. Setht — for Eespondent. 

Judgment. — The plaintiff-appellant 
Sandhura Singh, brought an action against 
Kehr Singh, defendant- respondent, for 
recovery of Bs. 1,900 alleged to be due on 
foot of a promissory note dated 29tb 
September 1931. The defendant admit* 
ted the execution of the pronote bat 
pleaded want of consideration. He also 
raised a plea that the promissory note 
was not properly stamped and could not 
be made the basis of a suit, The trial 
Judge found that the promissory note waa 
properly stamped and that the consider* 
atioD had passed. He accordingly decreed 
the plaintiff's suit. On appeal by the 
defendant, the plea that the pronote was 
not properly stamped was given up. The 
learned Judge found against the plaintiff 
on the question of consideration an 
accepting the defendant's appeal, dismis- 
sed the suit. In the promissory note it la 
recited that the entire consideration, 
Rs. 1,400, bad been received 10 
the promisor from the promisee. In nia- 
statement made in Court ^ffpre the fram- 
ing of the issues the plaintiff stated. 
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however, that Rs. 300 only had been paid 
in cash on the day preceding the execu- 
tion of the proDote, and that the renDain- 
ing consideration, Rs. 1,700, was in 
discharge of two bonds for Rs. 1,000 and 
Ra. lOO respectively which the defendant 
bad executed in favour of the plaintiff’s 
father on loth September 1927, Exa. P 2 
and P 3, and which were outstanding on 
the date of the execution of the promia- 
sory note. The defendant, on the other 
band, stated that no consideration bad 
passed at all for the prouote which, be 
alleged, bad been executed in order to 
compel him to refrain from withdrawing 
a criminal complaint which be had lodged 
against a Sub-Inspector of Police who bad 
made himself obnoxiooa to the people of 
this village and the neighbouring villages. 
He admitted that he bad executed two 
bonds in favour of the plaintiff's father on 
15th September 1927, but stated that be 
had repaid the amount dneon those bonds 
and that nothing was outstanding against 
him on that account. 

The trial Court placed on the defend- 
ant the onus of proving that the sum of 
Rs. 300 bad not been paid, and finding that 
the onus bad not been discharged allowed 
this sum. The District Judge, however, 
came to a contrary conclusion. Mr. 
Sbamair Chand for the appellant baa 
attacked this finding, but after hearing 
him I see no adequate ground for inter- 
ference on second appeal with the clear 
finding recorded by the learned District 
Judge. It is no doubt true that the ooua 
of this issue was on the defendant, but 
both parties had led evidence bearing on 
the point which has been osrefully con- 
sidered by the learned District Judge, and 
tha question of onus is of no particular 
importance. The decision relating to this 
item, therefore, must stand. The learned 
District Judge has also found against the 
plaintiff with regard to the remaining 
portion of the consideration, i.e., Rs. 1,100, 
alleged to have been adjusted towards 
the bonds (Exs. P 2 and F 3), which 
were stated to have been outstanding in 
favour of the plaintiff's father against tbe 
defendant on the date of the execution of 
the pronote in question. As already 
stated, the defendant admitted execntion 
of these bonds, but stated that he had 
repaid the amount due on them. He, 
however, produced no receipt in token of 
the alleged repayment, nor did he explain 
as to why he bad allowed the bonds 


to remain with the promisee or his son 
after they had been paid off. The pro- 
misee, Uttam Singh (P. W. 3), stated on 
oath that he had not received anything 
in discharge of tbe bonds and that he bad 
got tbe pionote executed in favour of his 
SOD in lieu of tbe amount due on them. 
Accordingly, tbe trial Court had rejected 
the defendant's story, that be had dis- 
charged the bonds by making cash pay- 
ments to Uttam Singb. 

Tbe learned District Judge has not 
dissented from this finding. He has bow. 
ever given bis decision against the plaintiff 
disallowing this item on three grounds; 
(l) He has held that tbe bonds bad not 
been produced with tbe plaint, nor wer^ 
they included in tbe list of the documents 
relied upon by tbe plaintiff. The plain- 
tiff however bad instituted the suit on 
tbe pronote which be filed with the 
plaint. Subsequently, when tbe defen- 
dant in his written statement denied 
receipt of the consideration, the plaintiff 
in hie statement before the framing of 
issues specifically averred that Rs. 1,100 
out of tbe consideration for the pronote 
was the amount due on these bonds, and 
be actually produced them on 9tb March 
1935 before evidence began to be recorded. 
In these circumstances no inference can 
be drawn against tbe plaintiff from tbe 
non-produotioQ of the bonds with the 
plaint or tbe omission from tbe list of tbe 
documents on which the plaintiff inten- 
ded to rely which list had also been filed 
with tbe plaint, (2) Tbe second reason 
given by the learned Judge is that tbe 
bonds appear to have been materially 
altered in so far as tbe original amount 
due thereon was entered as repayable 
(ind-ul-talab) on demand, but subsequently 
tbe words ind-nl-talab’ were scored off 
and tbe words "ek Sal tak” (after one 
year) written therefor. Tbe learned Judge 
seems to have been of the opinion that 
this alteration bad been made by the 
plaintiff subseqnent to tbe execution of 
the bonds with a view to show that the 
amount due thereon was still within limi. 
tatioD on tbe date on which the pronote 
was 'executed, namely, 29th September 
1931. There is however no warrant for 
this assumption. The plaintiff applied 
to the trial Court for summoning the 
scribe and one of the attesting witnesses 
to prove that the alteration in the bonds 
bad been made at tha time of their exe- 
outioD but the Sub-Judge rejected the 
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application on the ground that the deci- 
sion of the suit would be delayed. In the 
peculiar circumstances of this case, this 
obviously was not an adequate reason for 
refusal to summon the witnesses and in 
any case no inference against the plaintiff 
should have been drawn from the non- 
production of evidence as to the time 
when the alleged alteration was made. 

The learned Judge also appears to have 
thought that the bonds having been 
materially altered the plaintiff could not 
be allowed to rely on them. This how. 
ever is an erroneous view of the law. It 
is no doubt true that a material altera- 
tion of a document by a party to it, after 
its execution, without the consent of the 
other party, renders it void. But it is 
well settled that this rule applies to those 
documents only which are the foundation 
of the plaintiff's claim. It does not apply 
ito documents which are merely evidence 
of the defendant's pre-existing liability: 
see 25 Bom 6l6 (l). 1926 Nag 209 (2). 
9 C W N 695 (3) and 53 Cal 418 (4). 
Assuming therefore though for such 
assumption in my opinion there is no 
foundation on the record that the plain- 
tiff or his father bad altered the bonds 
without the consent of the defendant, the 
bonds could not in the circumstances be 
excluded from evidence. (3) The third 
ground which the learned Judge has given 
for rejecting the plaintiff's claim is also 
based upon the assumption that the bond 
had been altered subsequent to its execu- 
tion. without the defendant’s consent. In 
discussing this part of the case be has pro- 
ceeded on the assumption that the amount 
due on the hoods was payable on demand 
and that they bad become time barred 
three years from the date of their exe- 
cutioD, i. e., on 15tb September 1930, and 
therefore nothing was due thereon on 29tb 
September 1931, when the pronote in 
question was executed. The learned Judge 
jhas conceded that under S. 25, Contract 
{Act, the promise to pay a debt barred 
by the law of limitation constitutes good 
'consideration, but he has observed that in 
lorder to do so, the debtor must expressly 
state that he was renewing a barred debt. 

1. AtmaRam v. Umed Ram, (1901) 25 Bom 

C16=3 Bom L R 213. 

2. T,^piram v. Ju^al Kishore, 192G Nag 209=92 


The learned Judge however has not cited' 
any authority for this proposition which 
is not borne out by the wording of S. 25 ' 
and to support which Mr. Sethi is onabli 
to cite any ruling of any Court in India. 
If the Legislature bad intended that the 
debtor should expressly state that he 
was renewing a barred debt, before such 
a debt could form valid consideration for 
a promise under S. 25, it should have 
stated so explicitly in the statute. The 
question has been considered by the 
Courts in India in numerous cases and it 
has been held that the agreement under 
S, 25 (3) will be enforced if the real con- 
sideration is shown to be a barred debt, 
even though no reference is made to it 
in the document itself; see 33 Mad 159 
(5) and 7 Kang 292 (6). The learned 
Judge therefore was in error in his reason- 
ing for rejecting this item. 

Mr. Sethi strongly put forward a new 
argument before me. He pointed out 
that whereas in the pronobe it was stated 
that the entire consideration has been 
paid in cash, the evidence now led was 
that out of the consideration, Es. 1,100 
was on account of the amount due on the 
previous dealings between the defendant 
and the plaintiff's father as evidenced by 
the bonds Exs. P.2and P-3. He con- 
tended tborefore that this was a variation 
from the terms of the document and the 
plaintiff should not be allowed under S. 92, 
Evidence Act, to prove his present alle- 
gation. This contention again is witbont 
force and is sufficiently met by the ruling 
of the Madras High Court already cited 
in 33 Mad 159 (5) where it was held that 
a party to a contract may prove that the 
actual consideration was something differ- 
ent from that recited in the docnment, 
bub effect must be given to the real con- 
sideration, and the contract falling under 
S. 25 (3) was no exception to this rule. 
The same rule was laid down in 7 Rang 
292 (6). to which also reference has 
already been made. I must therefore 
hold that even if it be assumed that the 
bonds had been materially altered sabse- 
quenb to their execution, either by the 
plaintiff or bis father, without the know- 
ledge or consent of the defendant, the 
amount due thereon formed a good consi- 
deration for the pronote in quesbiomiM 


I C 305=21 N L R 169. 

3 . Haroodralal Rot Cboudbri v. Uma Cbaran 
Ghos9, (1005)9 OWN C95. 

4 . Parbati Cbarao v. Araarendm Katb. 1926 

Cal S31=95 I C 97=63 Cal 418. 


Ganapatby Mudaly v. ManJswami Mudaly, 
(1910) 33 Mad 169=610 761- 
Abdulla Kin V. MaongNe Dun, 1929 Ba g 

240=119 I 0 738=7 Rang 292. 
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defendant’s allegations that be had repaid 
{be amount on the bonds was rightly 
rejected by the trial Court and Mr Sethi 
made no attempt to re-agitate this plea. 

I hold therefore that the pronote has 
been proved to be for consideration to 
the extent of Rs. 1,100, but that the 
remaining Rs. 300 has not been shown to 
■have been paid. Accordingly the plaintiff 
is entitled to receive Rs. 1,100, with 
interest at one per cent per mensem 
from 29tb September 1931 to the date of 
the suit or Rs. 1,496. I accept this ap- 
peal, set aside the judgment and decree 
of the learned District Judge and in lieu 
thereof pass a decree in favour of the 
plaintiff against the defendant for Rupees 
1,496 with proportionate costs in all 
-Courts. 

D.s /n.K. Appeal partly allowed. 


A. I. R. 1936 Lahore 1019 
Jai Lal, J. 

Mt. Saltan — Plaintiff — Appellant. 

7 . 

Mt. Saidan — Defendant — Respondent. 

Miso. First Appeal No 1298 of 1935, 
19eoided on 11th May 1936, from order of 
Senior Sub-Judge, Lyallpur, D/- l8tb 
April 193-5. 

Guardian and Ward — Appointment o( 
guardian —Two p^rtiei claiming lo be en* 
titled lo guardianship of person and property 
•of minor ^Dispute compromiied-'ODe party 
appointed guardian of property and other of 
person of minor— One party withdrawing $ult 
inetituted by him, relying on compromise— 
It is not open to other party to appeal against 
-order of appointment — It can also be assumed 
that Court giving effect to eocnpromise con« 
sidered interests of minor. 

The OourC is not eottcled toappoiata guardian 
of person of a minor on the compromise of the 
.parties and it should independently decide 
what is best in the interest of the minor^ but 
where a party to the compromise agrees to the 
appointment of the other party as the guardian 
ol person of the minor, it U not open to him to 
appeal against the order making the appoint- 
ment more so when the other party has. relying 
on tbo compromise, withdrawn a suit claiming 
certain property and would find it dlflicult to 
have It restored if the order appointing him 
guardian of person of the minor Is set aside. 
Moreover it must be assumed that when the 
'Oourt gave effect to the compromise, it consi- 
dered that it was in the interest of the minor 
•to appoint the other party as the gnardlan of 
ills person : 1924 Mad 4Sl. Disting. [P 1019 0 2] 

Ram Lal Anand II — for Appellant. 

Taj^ud-Din — for Eespondenb. 

Jud^meDt — One Mohammad AH died 
Seaving a will whereby he bequeathed hie 


property to bis mother Mt. Sattan for 
life and after that to bis nephew Jafar 
Ali a minor 12 years of ago. It appears 
that this Jafar Ali is a sod of Mt. Saidan 
by ber previous busbaod Ahmad Ali bro* 
thor of Mohammad Ali. After her death 
Mohammad Ali married her but subse* 
gueotly divorced ber. After the death of 
Mohammad Ali both Mt. Sattan and Mt. 
Saidan claimed to be entitled to the guar- 
dianabip of the person and property of 
the minor. Mt. Saidan also had instituted 
a su^t for a declaration that she was en* 
titled to inherit the property left by 
Mobammad Ali as bia widow. After some 
evidence bad been recorded, the ladies 
compromised the dispute by declaring Mt. 
Sattan to be the guardian of the property 
end Mt. Saidan to be the guardian of the 
person of the minor. The Coart gave 
effect to this compromise. One of the 
terms was that Mt. Saidan bad to with- 
draw the auit that she had instituted 
claiming the property to be hers. This 
Guit, she withdrew after the compromise. 

Mt. Sattan has presented this appeal 
praying that the order appointing Mt. 
Saidan as the guardian of the person of 
the minor be set aside merely on the 
ground that the Court is not entitled to 
appoint a guardian on the compromise of 
the parties but that it should indepen- 
dently decide what is best in the interest 
of the minor. This broad proposition is 
correct but in the present case Mt. Sattan 
herself agreed to the appointment of Mt. 
Saidan. It is not open to her to appeal 
against that order. Moreover Mt. Saidan 
bad withdrawn the suit which she had 
instituted relying upon the compromise 
and if the order appointing ber as guar- 
dian of the person is set aside, she may 
find it difficult to have the suit restored. 
Moreover, I must assume that when the 
Court gave effect to the oompromise it 
considered that it was in the interest of the 
minor to appoint Mt. Saidan as guardian 
of the person of the minor. 47 Mad 459 
(l), cited by the appellant's counsel does 
not apply to the facts of this case, be- 
oause in that case the Court bad allowed 
an arbitrator appointed by the patties to 
nominate a guardian and thus had dele., 
gated its (unotions in favour of the arbib* 
rator. In my opinion, therefore, this 
appeal is not competent, and on the 

1. Sami Chettl v. Adal Kaian Ohetbl, 1924 Mad 
484=84 I 0 G13=47 Mad 469=46 M L J 179, 
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merits, there is no force in it. I dismiss 
it with costs. 

R.m./b.K. Aj^peal dismissed. 


A. I. R. 1936 Lahore 1020 
Addison and Abdcl Rashid, JJ. 

Aff. Fazal Nishan — Defendant~*Appel- 
lant. 

V. 

S. Hukam Singh — Plaintiff and others. 
Defendants — Respondents. 

Letters Patent Appeal No. 25 of 1936, 
Decided on 14tb April 1936, from decree 
of Jai Lai, J., D/- 4th December 1935. 

(a) Evidence Act (1872), S. 115— Mortgagee 
having two mortgages against same property 

— Decree for sale in suit on second mortgage 

— Existence of prior mortgage mentioned in 
suit— Private purchase of property from 
mortgagor free from incumbrancesand with* 
out mortgagee's knowledge and decretal 
amount deposited in Court — Mortgagee held 
not estopped from suing on prior mortgage. 

A held two mortgages agaiost the same pro- 
perty. He obtained a decree (or the sale of 
mortgaged property la a suit brought on the 
second mortgage. Tbereio he clearly disclosed 
the cxisteuce of a prior mortgage. Id the meau- 
time the mortgagor sold tbe property to B 
privately and free from incumbrances and tbe 
decretal amount was deposited in Court: 

Held: that as A had disclosed the existence 
oi prior mortgage and as bo did not know that 
the property was sold privately to B free from 
incumbrances, he was not estopped from suing 
on the prior mortgage : 21 All 309, Disling. 

[P 1020 C 2; P 1021 C 1) 

(b) Transfer of Property Act(]882}, S. 67-A 

— S. 67-A not applicable to mortgage exe- 
cuted before 1st April 1930. 

Section 67-.\ came into force on Ist April 1980 
and therefore this section is not applicable to a 
mortgage executed before that date: 1931 Bang 
20S. Foil. [P 1020 C 2] 

Shuja-ud-Din — for Appellant. 

Harnam Singh for Uukam Singh and 
Allah Din Malik for Fazal Ilahi — for 
Respondents. 

Addison, J. — Hukam Singh held two 
mortgages against the same property 
the mortgagor in both being Mohammad 
Bakbsb. He instituted a suit against 
Mohammad Bakbsb on 4th June 1931 for 
sale of the mortgaged property on tbe 
basis of the second mortgage, which was 
of the year 1926, and in the plaint he die. 
closed the existence of a prior mortgage 
for Rs. 600, dated 3rd July 1924 his 


rights in which be reserved. He obtained 
an ex parte decree and later a final decree 
for sale of tbe mortgaged property. Wbeu 
tbe proclamation of sale of the property 
was prepared, the Court Ablmad failed to 
mention in it tbe existence of tbe prior 
mortgage of 1924 although in theapplica- 
tion put in by the mortgagee under 0. 21, 
R. 66, he again mentioned theexistenceof 
the prior mortgage just as be bad done in 
the plaint. The property, however, was 
not auctioned by the (IJourt. The present 
appellant before ns, Mt. Fazal Nishan, in 
tbe meantime parebased tbe property 
privately from tbe legal representatives 
of the mortgagor, who paid tbe amount 
due under the decree into Conrt. As a 
result tbe decree was consigned to tbe 
record room as fully satisfied without tbe 
property being brought to sale through 
the Court. Hukam Singh then instituted 
tbe present suit on bis mortgage of 3rd' 
July 1924. It was dismissed by tbe trial 
Court and the appeal was dismissed by 
tbe District Judge on the ground that tbe 
plaintiff was estopped from setting up tbe 
prior mortgage. On second appeal to this 
Court a learned single Judge held that 
there was no estoppel and decreed tbe 
claim. Against this decision, Mt. Fazal 
Nishan has preferred this appeal under 
the Letters Patent. 


Tbe appeal must be dismissed. There 
is no evidence that tbe mortgagee Hukam 
Singh knew that tbe property was sold 
privately to the appellant free from 
encumbrances. The transaction bad noth- 
ing to do with him nor is there anything 
to show that be knew anything about it. 
He had twice made quite clear the exist- 
ence of the prior mortgage bis rights, 
under which he reserved. There was no, 
legal duty cast on him to warn the pur-! 
chaser, and, as has already been remarked, 
there is nothing to show that be knew 
that the bouse was sold privately free 
from encumbrances. No question of estop- , 
pel, therefore, can arise, and we 
agreement with tbe learned single Judge 
when he says that the record gives a clear! 
indication of hie bona fides in the matter.; 

Further, S. 67.A only came into force o^ 

let April 1930 and the High Court of, 
Rangoon has held in 131 I 0 725 (1) that 
;hi8 section is not applicable to a mort- 
;age executed before that date. 


1. Ko Aung Bye v. Ko Po Kyaing. 1931 Bang 
209=131 I C 726. 
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are !□ agreement \vith this decision. This 
'section applies the principle of consolida- 
tion to mortgagees, but it can have no 
effect on the present case as it was not in 
force at the time the mortgage in question 
was entered into. Farther 21 All 309 (2) 
is not in point. It was held in it that a 
mortgagee who causes the mortgaged pro- 
perty to be sold in execution of a decree 
other than a decree obtained upon his 
mortgage, witboot notifying to the intend- 
ing purchaser the existence of bis mort. 
gage lien, is estopped for ever from setting 
np that lien against the title of a bona 
fide purchaser. The sale in that case was 
by Court auction and it was obviously the 
■duty of the mortgagee to notify the exist- 
ence of his mortgage lien before having 
the property sold by the Court. In the 
present case there was a private purchase, 
the terms of which were not known to 
Hukam Singh. All that came to bis 
{knowledge was that there had been some 
sort of sale and that bis decree was satis, 
fied by the amount due nnder it being 
paid into Court, while he further knew 
that on two occasions be bad clearly set 
out the existence of the mortgage now 
sued upon. For the reasons given we dis. 
miss this appeal but make no order as to 
costs in it. 

D.S./r.K. Appeal dismissed. 


2. Mahomed HamlduDuissa v, Shib Saheb, 
(1899) 21 All S09=1699 A W N 87. 


'Jfi A. I. R. 1986 Lahore 1021 
Jai Lal and Abdul Rashid, JJ. 

Maqsvd Ahmad and another — Plain- 
tiffs— Petitioners. 

V. 

Mathra Datt k Co. and others — Defen- 
dants— Opposite Parties. 

Civil Revn. No. 636 of 1935, Decided 
on 7th July 1936, from order of Sub. 
Judge, Ist Class, Delhi, D/. Slst May 
1936. 

« Civil P. C. (1908), O. 7, R. 11 (a) — 
Note appended to an iuue, in effect rejecting 
the plaint to the extent of interest at not 
showing cause of action — Note does not 
amount to rejeclien of plaint, there being no 
provision in the Code for rejection of plaint 
in part— 'Order therefore not being appeal* 
able, revision it only remedy. 


Where in a suit for money inclndiog interest, 
the Court framed issnes and appended a note 
to one of tbern to the efiect thac the plaint did 
not show cause of action regarding the claim 
for interest and rejected the plaint to that 
extent : 

Held : there is no provision in the Civil P. G., 
for rejection of the plaint in part and note 
recorded by the trial Court did not therefore 
amonat to rejection of plaint as contemplated 
by Civil P. C. The note therefore did not 
give a right of appeal. If no appeal lay, a revi' 
sion would be the only remedy open to aggrieved 
party. (P 102-2 C 1] 

Held further : that in recording the note the 
Court must be held to have acted in the exet* 
ciee of ita jurisdiction illegally and with mate- 
rial irregularity, that the note decided the 
claim so far as interest was concerned and this 
note therefore came within the meaning of 
words 'case decided’ as contemplated by S. 115 
of the Code. The order in the note therefore 
could be attacked in revision. [P 1022 0 1] 

Shuja^'ud.din and Mohammad Amin — 
(or Petitiouers. 

Bishan Narain — for Opposite Parties. 

Abdol Rashid, J. — On 21st February 
1935, Maqsud Ahmad and Marghub 
Ahmad instituted a suit against the firm 
Mathra Datt k Co., for recovery of 
Rs. 8,626-7-6. In para. 5 of the plaint 
the plaintiffs stated that Rs. 5,060-5-0 on 
account of principal, and Rs. 8,566.2.6 on 
account of interest, at the rate of six per 
cent pet annum, were due to them. There 
were a number of pro forma defendants 
also but the suit was only contested by 
the firm Mathra Datt k Co. The con. 
testing defendant pleaded, inter alia that 
the plaintiffs were not entitled to any 
interest. On 29th April 1935, the trial 
Court recorded the statements of the 
counsel for the patties. No reference 
was, however, made in these statements 
to the claim of Rs. 3,566-2-6 on account 
of interest. On Slst May 1935, the trial 
Court framed five issues, tinder issue 4 
the Court appended a note to the (ol. 
lowing effect ; 

Nofo : Ik is not stated in the plaint why In- 
terest is claimed by the plaintifis and as the 
plaint shows no cause of action regarding the 
claim for interest, the plaint must be rejected 
to that extent. 

On Ist October 1935, the plaintiffs pre. 
ferred a petition for revision to this Court. 
The main ground for reyision was, that 
the Court was not entitled to reject the 
plaint in part, and that the order of the 
trial Court to that effect was illegal. On 
9th October an appeal against the note 
of the trial Court, dated Slst May 1986, 
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and reproduced above, was Sled in this 
Court. The grounds of appeal were on 
the same lines as the grounds for the 
petition for revision, and it was stated 
that a copy of the order appealed against 
as well as the vakalatnama had been 
attached to the petition for revision 
which had already been bled. The learned 
counsel for the respondent has taken a 
preliminary objection to the effect that 
no petition for revision is competent in 
the present case as the note recorded by 
the trial Court amounts to an order re. 
jecting the plaint and is, therefore, ap- 
pealable. I am of the opinion that this 
objection is without any force. The Court 
has not passed any debnite order re- 
jecting the plaint. Under one of the 
issues it has recorded a note that as the 
plaint does not disclose the reason for the 
claim for interest that claim would not 
{be considered. There is no provision in 
;th6 Civil Procedure Code for the rejec- 
tion of a plaint in part, and the note 
recorded by the trial Court does not, 
therefore, amount to the rejection of the 
plaint as contemplated in the Civil Pro- 
cedure Code. I am, therefore, of the 
opinion that the note to which reference 
has been made does not give a right of 
lappeal. If no appeal lies a revision would 
|be the only remedy available to the 
plaintiffs. 

It was also contended by the learned 
counsel for the respondent that the note 
is in the nature of an interlocutory order, 
and therefore no revision is entertainable 
^against such an order. In my opinion, 
the note decides the claim of the plain- 
tiffs so far as interest is concerned, and 
therefore this note comes within the 
meaning of the words * case decided” as 
^contemplated by S. 115, Civil P. C. It is 
therefore open to the plaintiffs to attack 
the order embodied in this note on the 
Irevisionside. On themerits it is impossible 
*to maintain the order of the trial Court. 
As mentioned above, there is no provision 
in the Civil Procedure Code for the rejec- 
^tion of a plaint in part and in recording 
the note the Court must be held to have 
lacted in the exercise of its jurisdiction 
jillegally and with material irregularity. 
'l would, therefore, delete this note from 
the record of the trial Court. The case 
must be remitted to the trial Court for 
decision on the merits. The trial Court 
shall proceed with the case on the issues 
already framed unless the Court, on a 


proper application being made by either 
party, decides to allow amendment of the 
pleadings or to frame any additional 
issues. This is a matter on which I re- 
..-frain from expressing any opinion. For 
the reasons given above, I would dismiss 
the appeal, and accepting the petition for 
revision remit the case to the trial Court 
for adjudication on the merits. The par- 
ties will bear their own costs both in the 
appeal and in the petition for revision. 

Jai Lal, J. — I agree. 

P.R./v.v, Order accordingly. 


'Jf A. I. R. 1936 Lahore 1022 
Addison and Abdul Rashid, JJ. 

Cheda Lal — Plaintiff — Appellant. 

v. 

Aijaz Hussain and others — Judgment- 
debtors — Respondents. 

Letters Patent Appeal No. 121 of 1935, 
Decided on 5th June 1936, against judg* 
ment of Din Mohammad, J., D/- 20tb 
June 1935. 

* Civil P. C. (1908). O. 22, Rr. 12. 11, 8,4, 
3— Appeal from order in execution is not 
execution proceedings within meaning of 
R. 12— Death of respondent— Legal represen- 
tatives not brought on record — Appeal 
abates. 

The words "proceedings in execution in 
O 22, R. 12 mean proceedings provided for In 
Part 2 and 0. 21 of the Code. They are pro- 
ceedings in the Court which passed the decree 
or in the Court to which the decree has bfcn 
sent for execution. An appellate Court may 
have to consider the propriety of the orders 
passed by these Courts, but the proceedings in 
the appellate Court cannot properly be described 
as proceedings in execution. They .“P*' 
rate proceedings, merely testing the validity of 
the order made by the executing Court. And 
as no distinotion has been drawn in the Code 
between appeals in execution matters and a£^ 
peals generally, and as provisions of K. U are 
without qualification or exception, Rr. a, 4 an 
8 do apply to appeals in execution mattew, 
and an appeal from an order passed 

tion in which legal -l-ord 

ceased respondent is not o? 

within time shall abate : 1932 

Mad 664 ; 1933 All 363 and pj*. 

on t 1923 Lah 660 : 1925 Nag and 

565, Disstni* ^ 

Jagannath Aggarwal and Mela Bavi 

^^'^Nawal^^Kishore. B. 

Mohammad Amin Shetk for Resp 

dentfl. 

Addison. J.-In the course of an ap- 
peal to this Court against an order u> 
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execution, one of the respondents, 
Mfe. Mehr Sultaoi died on 2nd October 
1331, bat no steps were taken to bring 
bor legal representatives on tbe record np 
to Ist October 1934, when the appeal 
came on for bearing before a learned 
Judge of this Court. On that date the 
counsel who represented the respondents 
brought to the notice of the Court and 
the appellant 8 counsel that the lady had 
died some three years before and the 
Court gave the appellant one month's 
time within which the necessary applica- 
tion to bring her legal representatives on 
the record should be put in. In spite of 
this the application was not presented 
till 13th January 1935. When the appeal 
again came on for bearing, it was con- 
tended on behalf of the respondent that 
the applioaton was barred by time and 
that the appeal bad abated in toto inas- 
much as the deceased respondent's inter- 
est was not divisible from the rest and 
the right to sue did not survive against 
the surviving respondents alone. The 
learned Judge who heard the appeal 
agreed with this contention, and holding 
that the appeal bad abated in toto dis- 
missed it. Against this decision the 
appellant has preferred this appeal under 
the Letters Patent. 


On the merits there is no question but 
that the deeiaion of the learned single 
Judge is correct. But a new contention 
was raised before us, namely that there 
could be no abatement under 0. 22, Civil 
P* C., in the case of an appeal from an 
order in execution. The learned oounsol 
appearing for the appellant cited three 
authorities to this effect. The first is a 
judgment of a learned single Judge of this 
Court in 1923 Lah 560 (Ij in which a 
preliminary objeotion was raised thac as 
the appellant and three respondents had 
died and no application to substitute 
their legal representatives had been pre- 
sented in time, the appeal by and against 
them bad abated and consequently the 
appeal must fail in toto. The learned 
Judge repelled this contention by obaerv. 
ing that these were proceedings in 
execution of a decree and R, 12, 0, 29 
expressly excluded such proceedings from 
the operation of Br. 3 and 1 of the same 
order. He further held that R, 11 did 
not help the respondents. There was no 


1328 56(te74 1 0 

077—6 Ii L J 168. 


other discQssioD of the question. A 
learned single Judge of the Nagpur Judi- 
cial Commissioner's Court took the same 
view in 86 I C 11 (2). All he said was 
.^tbat he considered that the provisions of 
O. 22. R. 4, read with R. 11, Civil P. C., 
would have been applicable to the case, 
had it nob been for R. 12 of the said 
Code. 


The same question was considered by a 
Full Bench of the Patna High Court in 9 
Pat 372 (3). There two learned Judges 
took the view that by virtue of R. 12, 
0. 22. Rr. 3 and 4 did not apply to ap- 
peals arising out of an order passed in the 
course of proceedings in execution of a 
decree or order and that, therefore, such 
an appeal did not abate on the death of 
the respondent. The dissenting Judge, 
Das, held to the contrary that "pro- 
oeedinge in execution", as used in R. 12, 
O. 22, meant proceedings in the Court 
which passed the decree or in the 
Court to which it was sent for execution, 
and relating to the “execntion, discharge 
or satisfaction of the decree,” but they 
did not include proceedings in the appel- 
late Court. As no distinction had been 
drawn in the Code between appeals in 
execution matters and appeals generally 
and as the provision of R. 11 was without 
qualification or exception, he held that 
Rr. 3, 4 and 8 did apply to appeals in 
execution matters. On the other hand 
a Division Bench of the Madras High 
Court in 55 Mad 1006 (4), held that the 
rules of abatement in 0.22. Civil P. C., 
applied to appeals against order made 
in execution proceedings as to other 
appeals and that an appeal against an 
order made in execution proceedings was 
not itself a proceeding iu execution of a 
deoreeor order within the meaning of 
22 of the Code. This was 
followed by another Division Bench of 
the same Court in 1984 Mad 664 (5). 
The question has thus been settled so far 
as the Madras High Court is concerned. 
Similarly, g Divis ion Bench of the Allaha- 

2. Sarj.Ui v. Dhanraj, 1926 Nag 289=86 I 0 
11^8 N L J 9. 


8. Hakim Syed Muhammad Taki v. Raj Paieh 
Singh, 1929 Patr665=122 I 0 148 
=9 Pat 372=10 P L T 763 (P B). ® 

4. Rajah of Kalahaatl v. P. Jagaunatha Raya- 
nimgar, 1932 Mad 674=189 I 0 409=SK 
Mad 1006=63 M L J 827, ‘Oa-BS 

6. Subhavarapa Qangaaaidu v. Muttn Mnt- 

tenoa, 1934 Mad 664=151 1 0 777 
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bad High Courb in 55 All 509 (6) has 
also held thab 0. 22, E. 12, Civil P. C., 
does not exempt pending appeals from 
the operation of K. 8 of that order even 
though the appeals arise out of execution 
proceedings. Lastly, a Division Bench 
of the Chief Court of Oudh in 1934 Oudh 
337 (7) followed the Madras and Allaha- 
bad view. 0. 22, R. 11, runs as follows: 

Id the appIicatioD of this order to appeals, so 
far as may be, the word 'plaintiS' shall be held 
to iDclude an appellant, and the word ‘defen- 
daut’ a respondent, and the word ‘suit’ an 
appeal. 

While 0. 22, R. 12 is: 

Nothing in Rr. 3, 1 and 8 shall apply to pro- 
ceedings in execution of a decree or order. 

What, then, is the meaning of the 
words “proceedings in execution of a 
decree or order" in 0. 22, R. 12? The 
procedure as to execution is given in 
Part 2 and 0. 21 of the Code, and appeals 
from orders in execution proceedings are 
not dealt with in any of the sections 
dealing with execution. On the other 
hand, the procedure as to appeals is given 
in Part 7 and O. 41, etc., of the Code. 
In these provisions as to appeals there is 
no distinction drawn between appeals in 
execution proceedings and ordinary ap- 
peals. In particular, it is enacted in 
S. 108 of the Code that : 

The provisions of Part 7 relating to appeals 
from original decrees shall, so far as may be, 
apply to appeals (a) from appellate decrees, and 
(b) from orders made under this Code or under 
any special or local law in which a diSerent 
procedure is not provided. 

Having regard to this I think that the 
words * proceedings in execution in 
0. 22, R. 12. mean proceedings provided 
for in Part 2, and O. 21 of the Code, that 
is they are proceedings in the Court 
which passed the decree or in the Court 
to which the decree has been sent for 
execution. An appellateCourb may have to 
jconsider the propriety of the orders 
passed by these Courts, but the proceed- 
ings in the appellate Court cannot pro- 
perly be described as proceedings in exe- 

6. Chbanga Mai v. Ram Dularey Lal. 1033 All 
388=144 I 0 391=55 All 609=1933 A L J 
706. 

7 Had Satan Das v. Hat Kishen Das. 1934 
Oudh 337=150 I C 425=11 0 W N 917. 


cation. They are separate proceedings, 
merely testing the validity of the order 
made by the executing Court. Farther 
Rr. 3, 4 and 8 apply in terms to suits, 
while R. 11 makes those provisions appli. 
cable to all appeals. It has already been 
shown that no distinction is made in the 
Code between appeals from orders in exe- 
cution and appeals generally. R. 12 lays 
down that Rr. 3, 4 and S shall not apply 
to proceedings in execution of a decree or 
order and this is a necessary provision;; 
for when a decree-holder dies, the exeou-, 
tioD proceedings come to an end; bat it^ 
is open to the legal representatives of the 
decree. holder to commence fresh execu.i 
tioQ proceedings against the iudgment-: 
debtor; while, similarly, a decree-bolde^ 
has a right to proceed against the legal 
representatives of a deceased jndgment. 
debtor in a fresh execution proceedings, 
provided always that the fresh applica- 
tion is within the period of limitation of 
three years. Bat there is no provisiooj 
in the Cole for a saocession of appeals 
in execution matters. There can only 
be the one appeal, which has to be kept 
alive under 0. 22, R. 11, which provides 
for all kinds of appeals. From the stinc- 
ture of the Code it can safely be said 
that there is a procedure for suits, a 
procedure for execution and a procedure 
for appeals; and Rr. 3, 4 and 8 apply to 
suits by their own force and to appeal^s 
by force of R. 11, as it was put by Das. J . 
in 9 Pat 372 (3) : , , 

In mv judgment, as no distinction has been 
drawn in the Code between appeals in execu- 
tion matters and appeals generally, and as the 
provision of R. 11. is without qualification or 
exception Rr. 3. 4 and 8 apply to appeals in 
execution 

This means that an appeal from an 
order passed in execution cannot be held 
to be a mere continuation of the 
tion proceedings, as to hold this to be the 

case would be going against the Code oi 

Civil Procedure and its design, ior tne 
reasons given I would dismiss this appea 
with costs. 

Abdul Rashid, J.— I agree. 
b.d./b.k. disjuiwad. 


^ ' ' • 2 r ? r- 

jXcc. 
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